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RETIREMENT OF HIDA¥ATULLAH, 
; Chief Justice. 

In the! retirement of Shri Hidayatullah, 
the Chief Justice of India, the Supreme 
‘Court is losing the services of an able, 
cultured and scholarly Judge. In March, 
1968, Shri Hidayatullah became Chief 
Justice of India after a varied and distin- 
guished career earlier as Advocate- 
General, puisne Judge and then Chief 
Justice of the Nagpur High Court, and 
finally as a Judge of the Supreme Court. 
Compared to his two immediate prede- 
‘cessors—Shri K.N. Wanchoo and Shri 
K. Subba Rao—he had a relatively long 
term of office as Chief Justice of the 
Supreme Court extending to nearly three 
years. As a Judge, Shri Hidayatullah 
enjoyed the reputation of being a thinker 
and a man of ideas. Even where he 
concurred with the views of his colleagues 
he generally adopted a line of reasoning 
of his own, often original and refreshing. 
His decision in Madras Gymkhana Club 
Employees Union v. The Management of the 
Gymkhana Club’, where he remarked that 
the changes made in the meanings of the 
expressions used in the definition of 
‘industry’ in the Industrial Disputes Act 
disclose a procrustean approach to the 
problem, reveals an outlook and approach 
quite different from that in the earlier 
cases. His exposition of law in his dis- 
senting judgment in the case of Mirajkar v. 
State of Maharashira®, against the com- 


1, (1968) 1 S.C.R. 742: (1968) 2 S.C.J. 
138 


2 ee 3 SCR. 744, 


petence of the order passed by Tarkunde, 
J., prohibiting the publication of a certain 
witness in the press during the trial of the 
suit filed by Krishnaraj Thackersey against 
Karanjia and refusing to pass a recorded 
order, has been regarded as more sound 
and acceptable than the view of the 
Majority in the case. 

Courts of law now are having a trying 
time. They have become increasingly 
the targets of criticism, ever and anon, 
by politicians, whenever decisions on 
constitutional questions go against their 
cherished notions and ideas. Under the 
Constitution it is for the Supreme Court 
to interpret its provisions. The inter- 
pretation is to be judicial and not political. 
No doubt the highest Court has to keep 
itself aloof and detached all the time and 
scrupulously avoid stepping into contro- 
versial matters whatever the predilections 
of the individual Judges may be. This 
is all the more necessary where a matter 
is likely to come up before the Supreme 
Court for its adjudication. In his speech 
at the Inauguration of the Supreme Court 
in January, 1950, Kania, C.J., observed: 
“* The Supreme Court, an all-India Court, 
will stand firm and aloof from party poli- 
tics and political theories. It is uncon- 
cerned with the changes in the Govern- 
ment”, The Courthas nobly maintained 
that position throughout the last two 
decades. Hidayatullah, J.’s view,in the 
Golaknath case*, has sometimes been said 
to be rather political in approach. His 
view seems to have stemmed from an 


Ge Oe de Op ne e 
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apprehension that the erosion of the right 
to property may be practised against other 
fundamental rights as well; and that 
if a halt is to be called, the Court must 
declare the right of Parliament to abridge 
or take away fundamental rights. The 
learned Judge added : ‘‘ I am of opinion 
that an attempt to abridge or take away 
fundamental rights even through an 
amendment of the Constitution can be 
declared void. This Court has the power 
and jurisdiction ta make the declara- 
tion”’. It so happened that on two 
occasions, at a “Seminar on Human 
Rights and Freedom ” held at Srinagar 
in October, 1968, and again at a 
-Human Rights gathering in Delhi 
during the same month, the learned Chief 
Justice referred to the attempt in Parlia- 
ment to take power to abridge or take 
away the fundamental rights, there being 
at that time a Bill pending in Parliament 
to amend Article 368. These references 
led to some comments in the Lok Sabha. 
The former Chief Justice, at a television 
interview on’ the evening of 17th Novem- 
ber, has elucidated the attitude of the 
Supreme Court in matters coming before 
it. He took pride in the fact that during 
his tenure the Court had achieved a 
certain brilliance in that it was above all 
political pulls and ideologies. He obser- 
ved that a Judge is not competent to 
change the law to suit any particular 
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ideology and that if a Judge tried to derive 
inference from an ideological angle he 
would have just failed as a Judge. He 
affirmed that if the law and the provisions 
of the Constitution spoke in a certain way 
a Judge should say so and not try to 
interpret it according to any ideology and 
that ifa particular law was not liked it was 
for the Legislature to change it. He also 
made it clear that the Judge should cer- 
tainly consider what is happening around 
him but his interpretation should be 
strictly judicial. In the recent case of 
the validity of the President’s Ordinance 
derecognising the Princes, the Supreme 
Court had to deal with a most difficult 
matter and it is but proper that-the judg- 
ments rendered should be examined in a 
spirit of responsibility and sobriety and 
not emotionally for the purpose of taking 
any consequent action. 


Shri Hidayatullah has delivered lectures 
under the auspices of various endowments. 
He is deeply interested in legal education 
having been a law teacher at one time. 
His services should be available for many 
more years to come in the legal and 
educational fields. He carries with him 
in his retirement the goodwill and affect- 
tion of all those who came into contact 
with him and of the members of the bar. 
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THE COMMONWEALTH LAW 
CONFERENCE. 


The Commonwealth Law Conference is 
scheduled to be held in Delhi from 
January 6 to 13, under the auspices of the 
Bar Association of India. The Common- 
wealth Law Conference is a quinquennial 
event! The First Conference was held in 
‘London in 1955; the Second, at Ottawa, 
in September, 1960; and the third, at 
Sydney, in August-September, 1965. The 
present is the Fourth. It is expected that 
over 600 foreign delegates including Chief 
Justices, Attorneys-General, Law-Minis- 
ters, lawyers and teachers from 29 Com- 
monwealth countries will be participating 
in the Conference. 


The President, Mr. V. V. Giri, will 
inaugurate the conference on January 6. 
The Lord Chancellor of England, Lord 
Hailsham, the Lord Chief Justice, Lord 
Parker, the Attorney-General of Canada, 
Mr. John Turner, the Attorney-General 


of Australia, Mr. T. E. F. Hughes, and 


Mr. Charles Njonjo, the Attorney-General 
of Kenya, are among the delegates 
scheduled to participate in the conference. 
Sir Adeto Ademola and Dr. T. O. Elias, 
the Chief Justice and Attorney-General of 
Nigeria, Sir Arthur McShine, Chief Justice 
of Trinidad, Sir S. Ramphal; Minister for 
External Affairs and Attorney-General of 
Guyana and Mr. P. T. Georges, the Chief 
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Justice of Tanzania, are also expected to 
participate. 


Some of the important topics which are to 
be discussed by the conference through its 
various sessions are: ‘‘Laws delays and 
costs of litigation,” ‘‘Ombudsman and 
citizens’ grievances,’ ‘‘ Legal aid,” 
‘*Enforceability of basic human rights,” 
“ Problems of administrative ` justice ” 
“ Social legislation in Commonwealth ” 
and ‘‘ Law and technology.” 


For the first time, along with this Fourth 
Commonwealth Law Conference, the 
Commonwealth Legal Education Con- 
ference will be held on January g. 


The usefulness of such conferences can- 
not be denied. It gives an opportunity 


to those associated with law in the differ- 


ent countries to get to know the merits 
and strength of the different systems of 
law, most of which rest on English Com- 
mon Law, as revealed in the Conference 
discussions. The Conference is also 
bound to bring to the fore, the present- 
day thought in regard to the problems 
posed by reason of the changing consti- 
tutional and international conditions 
throughout the world and the solutions 
suggested. We wish the Conference suc- 
cess and hope that its discussions will be 
purposive and enlightening. 





4 THE MADRAS LAW. JOURNAL 


SECTION 17 (1) PROVISO OF THE 

PROVINCIAL SMALL CAUSE 

COURTS ACT—AN ANACHRONISM. 
By 


Mr. T. S. SUBRAMANIAN, 
Tiruchy. 


Advocate, 


For whatsoever reasons the mandatory 
rule requiring of furnishing security or 
deposit, within thirty days from the date 
of decree or knowledge of the same, by a 
defendant to set aside 'an ex parte in a 
Supreme Court suit might have originated, 
it certainly is not reasonable or justifiable 
under any canon of justice at the present 
day. This is best illustrated by a concrete 
case. We can conceive of a nincompoop 
having contracted a debt ofonly Rs. 500 
or 80, on account of a very dire need with 
an unscrupulous relentless creditor having 
executed in return therefor a promissory 
note for Rs. 1,500 or so. The creditor 
files a suit on the Small Cause side where- 
in only his suit lies, to his advantage, and. 
manages to obtain an ex parts decree for 
over Rs. 1,500. If the defendant gets to 
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know of it at any time and you know the 
decree enures for 12 years nowadays he 
must furnish acceptable security or deposit 
the decrea amount, in the sum of Rs. 
1,500 or above, any way, as the case may 
he, before he would be eligible to get his 
application to set aside the ex parte 
decree admitted. And there may be cases 
and cases where the defendant is really 
unable to furnish security in thrice or 
four times the sums he actually received. 
And the poor defendant if he does not 
furnish security or deposit the amount 
would he simply damned even if he has a 
very good case, to non-suit the plaintiff, 
Not so, will he the case of a defendant in 
a similar suit for a like sum on the original 
side. Why should there be this discri- 
mination between the parties governed 
bythe Original Side Rules, and those 
sued under the Provincial Small Causo 
Courts Act? This is an anachronism and 
it is high time the rules were scrapped, as 
heing obsolete and obnoxious, 





n! 
EFFECT OF 8ECTION 14, HINDU 
SUCCESSION ACT, 1956, ON RIGHTS 
OF TRESPASSER IN ADVERSE POS- 
SESSION AGAINST FEMALE HINDU 


By 


MR. | C.R. RAVI, B.A., 
| Erode. 


Thore was, at one time, a conflict of 
judicial opinion as to whether the expres- 
sion |‘* possessed by” occurring in sec- 
tion 14 (1) of the Hindu Succession ‘Act 
of 1956 was confined only to cases of ac- 
tual br constructive possession by a female 
Hindu, or whether the said expression 
included. also the possession of a trespasser 
who has not acquired prescriptive title to 
the property belonging to her. “This 
conflict must now be taken to have been 
settled by the decision of the Supreme 
Court in Mangal Singh v. Smt. Rattno’, 
wherein the distinction hetween ‘‘ possess- 
ed by” and “in possession of” has been 
clearly brought out, and it has been autho- 
ritatively laid down that section 14 (1) 
of the Act was intended to cover, in 
addition to cases of actual or constructive 
possession by the female Hindu, cases of 
possession in law also, where lands may 
have descended to a female Hindu but 
she has not actually entered into them. 
Thus, even if a trespasser is in possession 
of the- properties of a female owner, she 
would become entitled to absolute owner- 
ship under saction 14 (1) of the Act, 
provided the trespasser had not perfected 
his title hy adverse possession before the 
Act came into force.? 


B.L., Advocate, 


This raises an interesting question as to 
the rights of such a trospasser, on his 
successfully completing the statutory pe- 
riod of. possession. If, for instance, the 
a possession against the female 
Hindu! had commenced, say, from 1950, 


l a . . 
it would he interesting to consideras to: 


E E Ne eaten et a eee 
1. (1968) 1 S.C.J. 487: (1967) 3 S.C.R. 454: 
ALR. 1967 S.C. 1786. : 
2. Gopalakrishnan v. Ramulu Reddi, (1965) 1 
MLJ. 379 : LLR. (1964) 2 Mad. 649. f 
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(a) when the title of the trespasser would 
become perfected, and (b) whether the 
title so acquired by prescription would be 
a “limited” or an ‘‘ absolute”? estate. 
At the very outset, it is good to bear in 
mind certain basic principles bearing on 
the subject. Firstly, the interest in im- 
movable property which is acquired by 
adverse possession can only be that in- 
terest which the person entitled to im- 
mediate possession had at the time when 
the adverse possession began®, The well- 
accepted rule that adverse possession 
against a usufructuary mortgagee confers 
title only as usufructuary mortgagee and 
that the mortgagor’s right of redemption 
remains unaffected, is based on this princi- 
ple. Secondly, the right acquired hy 
adverse possession is equal in orbit to that 
extinguished under the law of limitation. 
But it must, however, be remembered that 
the effect of the extinction of the title of 
the real owner under section 28 of the 
Limitation Act, 1908-(or under the cor- 
responding section 27 of the Limitation 
Act, 1963) is not to transfer that title to 
the person in possession at the time of sı ch 
extinction, though it is sometimes said 
that the person in adverse possession for 
the requisite period obtains a title by-sta- 
tutory transfert, On the extinction of 
the real owner’s title, the person in pos- 
session who had a right to retain that 
posséssion against all but the real owner, 
cannot be ousted thereafter even by the 
real owner and, in that sense, acquires a 
title hy statute ; but it is not an involun- 
tary transfer by statute of the estate of the 
rightful owner, though the title acquired 
by the trespasser may have the same 
legal character as that lost by the rightful 
owner®. 

_ 

3. Parthasarathy Naicken v. Lakshmana Naicken, 
(1912) I L.R. 35 Mad. 231 : 21 M.L.J. 467. 

4. Jitendra Kumar v. Debendra Chantira, ALR. 
1939 Cal. 50. l 

5. Subbaiya Pandaram V. Mahamad Musthapa 
Maracayar, (1917) 32, MLJ. 85. 


6 THE MADRAS LAW JOURNAL 


From the above, it follows as a necessary 
corollary that the principle of tacking is 
not confined only to successive trespassers, 
and that even in the case of the same per- 
son heing in possession of the property 
for the required length of time, it would 
not confer a title by adverse possession 
unless and until it is proved that he conti- 
nued in possession for the statutory period 
under one and identical title’, The 
occupier must continue in possession for 
the whole period on the same claim, and 
if before the statutory period has run, he 
sets up another and different claim, the 
continuity of his possession is broken and 
must begin de novo.? 


Under the original Hindu law, as it stood 
prior to the commencement of the Hindu 
Succession. Act of 1956, female heirs took 
only a qualified or limited estate generally 
referred to as a “ woman’s estate ”. This 
is an estate sui generis being peculiar to 
Hindu Law and havingno parallel in 
English Law. It bears a superficial 
resemblance to the life estate under the 
English Law.’ The holder of the woman’s 
estate has no transmissible interest in the 
property, for the estate does not survive 
its holder. In this, a woman’s estate is 
analogous to the life-interest. It differs 
from the latter, however, in two respects. 
In the first place, the holder of a “woman’s 
estate” can in certain circumstances 
convey full ownership. The circum- 
stances in which she is entitled to transfer 
the property absolutely are compendiously 
described by the expression “legal 
necessity’, Secondly, so long as the 
limited owner is alive, no one else has any 
vested interest in the property. The 
persons who take on her death are not 
her heira but the heirs of the last male 





6. Umrun-Nissa v. Muhammad Yar, (1881) 
LLR.3 All 24 (FB); Lahuri Bibi v. Bejoy Chand, 
(1913) 17 C.W.N. 748: Bai Reva v. Vali Mahomed: 
A.LR. 1922 Bom. 211. 

1. Krishnaswami’s Law of Adverse Possession: 
4th Edn. p. 127; Wood: 4th Edn: p. 
1308. ° 
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holder, and they are called “reversioners”, 
The Hindu reversioners, unlike the re- 
versioners of English Law, have no vested 
interest but only a spes successionis or 
chance of succession so long as the woman’s 
estate subsists. 8 


Section 14 (1) of the Hindu Succession 
Act, 1956, provides that any property 
possessed by a female Hindu, whether 
acquired hefore or after the commence- 
ment of the Act, shall be held by her as 
full owner thereof and not as a limited 
owner. In this connection, it would be 
useful to consider the nature and scope 
of the change effected by this section in 
its two broad aspects. In the first place, the 
reversion gets abolished as a consequence 
of the woman’s estate heing enlarged to 
full ownership where the property in 
question had heen “ possessed by”? the 
female owner at the commencement of 
the Act.* This does not, however, mean 
that there is a merger of rights or that the 
female owner steps into the shoes of the 
reversioner. Since the reversioner has no 
vested right, or a right in pracsenti, in the 
property during the life time of the female 
owner, it cannot he said that the female 
owner becomes entitled to the rights of 
the reversioner. From the above it 
would naturally follow that the female 
owner would not be entitled to take ad- 
vantage of, or to claim the benefit of, the 
well-settled rule that adverse “possesssion 
against a female owner is not adverse to 
the reversioner. That rule is based on 
the principle that there can be no ad- 
verse possession against a person who is 
not entitled to immediate possession, 
which cannot, obviously, ‘apply to the 
case of a female Hindu whose very claim 
to enlarged rights under section 14 (1) 
is based on her right to immediate pos- 
session. 
ee 

8. Law of Property by G.C.V. Subba Rao, 
2nd Edn: P. 121. 


9. Moarudakkal v. dArumugha Gounder, (1958) 1 
M.L J. 101 : LER. (1958) Mad. 354. 


D. 
| 
The second important aspect of the change 
effected by the Hindu Succession Act of 
1956 is that additional proprietary rights 
are conferred hy the statute on the female 
owner, so as to enlarge her estate into an 
absolute one, The restrictions placed 
upon lher power of alienation have now 
been |removed. Again, what was once 
an intransmissible interest in tha property 
has ben converted into absolute title, 
and the female Hindu has been made a 
fresh stock of descent by section 15 of the 
Act. (Thus, on her death, the property 
devolves upon her own heirs and not upon 
the heirs of the last male holder. Hence 
it can be clearly seen that there has heen 
a substantial conferment of proprietary 
rights on the female Hindu under the Act, 
and there is consequently a distinct 
change in the nature and character of her 
title. | 


It must also be noted that this change 
takes effect only from the date of com- 
mencement of the Act. It is well settled 
that section 14 of the Hindu Succession 
Act, 1956, has only a limited retrospective 
operation. It is not retrospective in the 
full sense of the term, because the opera- 
tion of the section does not extend to any 
period hefore the commencement of the 
Act. Section 14 (1) does not say that 
property possessed by a woman on the 
of\commencement of the Act shall he 

cemed to have been acquired or held by 
TA fall owner with effect from the 
date on which it was acquired, or with 
effect from any date anterior to the com- 
mencement of the Act.?° 


From what has heen stated ahove, it would 
be clear that the title of a female Hindu 
subsequent to the Act is not identical with 
her titl prior to the Act. In this con- 
nection! it should not also be lost sight 
of that when once the title of the female 
owner hecomes enlarged under the Act, 


= 


10 Murudakkal v Arunugha Gounder, (1958) 1 
MLJ. 101 : LL.R. (1958) Mad. 354. 








THE MADRAS LAW JOURNAL 7 


there would thereafter be no scope 
whatsoever for the trespasser to lay claim 
to limited title hy prescription. Although 
it is true that it is possible to acquire a 
lesser interest hy adverse possession as 
against a real owner having absolute title, 
depending updn the animus possidendi of 
the adverse possessor, such a thing would 
he impossible as against female Hindus 
whose rights have become enlarged under 
theAct. Because, as already stated since 
the reversion gets abolished as a conse- 
quence of the woman’s estate being 
enlarged to full ownership in particular 
cases, so also, and by the self-same pro- 
cess, the woman’s estate would itself get 
absolished in all such cases. In other 
words, inasmuch as the very concept of a 
‘“woman’s estate’ is peculiar to Hindu 
Law (and has no place in the Law of 
Property, independently of original Hindu 
Law), and by reason of the provisions 
contained in section 14 (1) of the Act, 
when once the woman’s estate gets 
enlarged into full ownership; there would 
be no “ woman’s estate” available for 
acquisition by prescription. The above 
result, it is respectfully submitted, is in- 
evitable, as otherwise it would lead to the 
absurd. result of enabling a trespasser to 
ostensibly acquire a limited interest by 
adverse possession, but leaving no rever- 
sioner to get at the property after the 
death of the female owner. In such an 
event, a mere trespasser would be enabled 
to acquire an indefeasible title by a simple 
jugglery as to “ animus”, and would, in 
effect, be better placed than an alienec 
from the widow for valuable considera- 
tion. 


It is therefore respectfully submitted that a 
trespasser holding possession hostile to a 
female Hindu (which, obviously, does not 
include cases of adverse possession that 
had commenced even during the life- 
time of the last male holder) cannot as- 
sert a proprietary ,title greater than a 
** woman’s estate’? for the period ante- 
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-rior to the commencement of the Act, nor 
can he assert a lesser proprietary title 
than “full ownership”’ for the ‘period 
subsequent to the Act. 


In view of the ahove considerations it 
_would he clear that if adverse possession 
against a female Hindu had commenced 
prior to the date of commencement of the 
Act, the trespasser in hostile possession 
would not be entitled to tack his posses- 
sion prior to the Act with his subsequent i 
possession after the Act. In this con- 
„nection, it may also be pointed out that 
the view expressed in the undermention- ` 
ed case?! that if, on the date of the com- 
mencement of the Act, the female Hindu , 
“ig not in actual or constructive posses- 
sion of the property, but if in law the 
property has not vested in another per- 
son, she will be deemed to be in possession 
thereof”, appears to be based on sound 
logic. Such deemed possession—presu~ 
mably, for the purpose of conferring ad- _ 
ditional” rights on the female Hindu— 
would. give rise to a fictional interruption 
and break the continuity of the trespasser’ s = 
possession. 


Thus, in all cases where a trespasser, who ~ 

has not prescribed title against the female ' 

-owner, had been in possession of her pro- 

perty on the date of commencement of 

the Act, the Act itself would operate as 

an interruption to his adverse possession, 

_and the trespasser would not acquire any 

title unless he holds possession for a fur- 

ther statutory period beginning from the 

.date of commencement of the Act. 1 


r 
k ir 





th. Mst. Shib Dai vs ‘Ghauri, AIR. 1965 
"J &°K. 11 at 15. 
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BOOK REVIEW. 


My Lre, Law AND OTHER THINGS, By 
Motilal C. Setaluad. (Publishers: N.M. 
Tripathi Private Limited, Bombay), 
1970.| Price Rs. 30. ' 


This ‘book is something more than an 
autobiography. It recounts events 
spread over 85 years. The author was 
born igreat. He attained greater great- 
ness by dint of his ability and talents. 
He reached the crest of the legal profes- 
sion nearly 30 years ago and has stayed 
there ever since. His forensic and public 
career has been marked by a high degree 
of personal rectitude and integrity. It 
is said that the style is the man. In 
recounting the events of his life, Mr. 
Setalvad does not allow his personality 
to obtrude. The impressions of the 
people with whom he was thrown into 
contact from time to time are set out in 
their bwn words and allowed to speak 
for themselves. A considerable influence 
in Mr. Setalvad’s life was family affection 
He records : ‘‘ No prize in life can equal 
the happiness which one derives from 
an affectionate family ” (page 621). He 
would not allow ‘“‘ the poetry of life and 
the sweetness of existence to be effaced 
by the exigencies of his profession ”’ (p.17). 
From a leading practice on the Original 
Side of the Bombay High Court and with 
a penchant for income-tax work, he 
became a great constitutional lawyer, 
and as the first Attorney-General of 
India has figured in almost every case 
of constitutional importance since 1950. 
It is not given to many to decline offers 
of Judgeship and Chief Justiceship of the 
High Court, Judgeship of the Federal 
Court etc., or re to have his name 
considered for the award of a knighthood, 
Governorship of a State and other posts 
of eminence. Though initially shy of 
appearing on public platforms, Mr. 
Setalvad has participated in innumerable 
Seminars and Conferences and delivered 
‘lectures under the auspices of various 
endowments. Among them his Hamlyn 
Lectures delivered in England in October, 
‘1960, on ‘‘ The Common Law in India ”, 
the Lionel Cohen Lectures delivered in 


Israel in 1965 on the “ Role of English 
Law in India”, the Telang Memorial 
Lectures delivered in Bombay in 1965 on 
‘ The Indian Constitution : 1950-1965”, 
and the Patel Memorial Lectures delivered 
in New Delhi in 1966 on ‘‘ Secularism” 
are particularly noteworthy. He is also 
delivering the Tagore Law Lectures for 
1965 on ‘‘ Relations between the Centre 
and the States under the Indian Consti- 
tution ”. 


Mr. Setalvad’s views in regard to some of 
the dignitaries in public life and Judges 
are critical and revealing, as for instance, 
of Justice Kapur’s accepting the post 
of Chairman of the Law Cornision 
while still being a Judge of the Supreme 
Court, of Subba Rao, C.J.’s agreeing to 
run as a party nominee for the President- 
ship of India, of Mr. A.K. Sen’s attempt 
as Can Minister to secure for himself the 
Attorney-Generalship on the retire- 
ment of Mr. Setalvad by getting the 
latter post merged with the Law Minister- 
ship, of Mr. Chagla’s acceptance of the 
post of Ambassador “‘ even before the ink 
was dry”? on the Law Commission’s 
recommendation to which Mr. Chagla 
also was a signatory, that Judges should 
not accept employment under Govern- 
ment, etc. Equally outspoken are his 
observations about Judges like Mr. B.P. 
Sinha as one who had shown no particular 
talent as a Judge of the Supreme Court 
or of Mr. Gajendragadkar as a man of 
likes and dislikes and very impatient with 
junior members of the Bar despite his 
brilliance. 


Among the great services rendered by 
Mr. Setalvad, his appearance before the 
Radcliffe Tribunal for demarcating the 
frontier line between India and Western 
Pakistan, his pleading for India before the 
International Court of Justice in the 
Goa Case, his work as a member of the 
Indian delegation to the U.N. on many 
occasions and once as its Leader, are 
noteworthy. He also marshalled the evi- 
dence and assessed the evidence in an 
able manner during the Mundhra enquiry. 
Regarding ‘his advocacy, Mr. ‘A.G. 





erjurbability were 
features of his advo- 
cacy apart from his brilliance and lucidity 
of expression. A common feature of 
both was the uniform courtesy to the 
Bench and the opposing counsel and the 
client (op. cited on p. 28). Of the 
impression created on others of his work 
as Attorney-General, Lord Denning has 
recorded : ‘‘ Every one here appreciates 
what a great work you have done in the 
High Office of Attorney-General and we 
would like to place on record our appre- 
ciation of it’ (Letter written as Chairman 
of the Executive Committee of the Insti- 
tute of International and Comparative 
Law, dated 31st December, 1962). 


Two subjects on which Mr. Setalvad had 
strong views were the division of India 
against linguistic provinces and the need 
for the continuance of English as a medium 
of communication till Hindi can effectively 
take its place. He was also strongly for 
raising the emoluments of Judges and 
recruiting none but the best from the bar, 
without yielding to political and other 
considerations. He has a feeling that the 
majority judgment in the Golaknath case 
is not sound and that it is political and 
he is hopeful that the view would be 
overruled in course of time by the Supreme 
Court itself. Of the present position of 
the Bench and the Bar, Mr. Setalvad 
observes : ‘‘ The profession has as a 
whole undoubtedly expanded and 
gathered very able recruits. It has also 
seen greater opportunities in various new 
fields. But it has lost the ideals of public 
service which it once possessed and is 
almost wholly centred on self-advance- 
ment. Standards of professional conduct 
have woefully fallen and tax evasion is 
freely practised by prominent seniors. 
The general malaise would seem to have 
affected the administration of justice. 
Appointments to judicial office are govern- 
ed less by merit and more by political 
considerations and patronage. There is 
little doubt that there is a substantial 
decline in the competencey and probity 
of the judiciary. The indifference of the 
Central and State Governments to the 
importance of the maintenance of judicial 
efficiency continues and timely appoint- 
ments of Judges and adequate salaries 
and ‘pensions for them f¥il to receive 
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attention. The growing delays in dis- 
posal of matters, the mounting arrears, 
the inordinately heavy Court-fees and 
the cost of litigation all tend to expose the 
administration of justice and those partici- 
pating in it to public ridicule’, 

The book provides rich fare and is of 


absorbing interest ; altogether a fascinat- 
ing work, 





Tae CREATIVE ROLE or THE SUPREME 
Court oF Inb, By T.S. Rajagopala 
Iyengar. (Publishers: Prasaranga, Uni- 
versity of Mysore), 1970. Price Rs. 7-50. 
The book is based on the lectures on the 
subject delivered by the author at the 
invitation of the Mysore University. At the 
inaugural sitting of the Supreme Court on 
28th January, 1950, Kania, C.J. observed 
that in endowing the Supreme Court with 
very wide powers the Constituent Assem- 
bly had shown complete confidence in 
the Court as the final body for dispensing 
justice between individuals and also 
between States and States and the States 
and the Centre, and went on to assure 
that the Court will stand firm and aloof 
from party politics and political theo- 
ries and will play a great part in the 
building up of the nation, and in stabilis- 
ing the roots of civilisation and maintain- 
ing the Fundamental Principles of Justice. 
The author has examined the leading 
decisions of the Supreme Court and justly 
concluded that, by and large, the Supreme 
Court has upheld the basic rights of the 
individual in a free society, that it has 
set up proper patterns of behaviour both 
for the Government and the individual 
to emulate and that it has tried to recon- 
cile the conflicting claims of liberty versus 
authority, freedom versus order, and 
conscience versus social welfare. Exami- 
ning the subject of delegated legislation, 
the author rightly holds that whereas 
in U.S. the task of the Supreme Court 
has been that of creating a balance bet- 
ween. the doctrine of separation of powers 
barring delegation and the inevitability 
of delegation due to the exigencies of 
modern times (p. 84), in India, which 
is a socialistic State, there is so much of 
legislation to be undertaken that Parlia- 
ment has hardly any time to go into the 
details of the several clauses of a legisla- 
tive measure that necessarily there has to 
bea delegation of legislative power (p.77). 
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of a foreigt*pdge ist ‘or-adVocate from 
appointment to preme Court Bench 
may not have conduced to the best 
interests of the growth of our laws (p.52). 
The position however is clear that consis- 
tently, with the independence of the 
country the appointment of a non-citizen 
with ‘alien loyalties may make him a 
target! of criticism, since even as it is, 
politicians are not able to accept decisions 
of the Supreme Court which do not run 
according to their expectations, in the 
proper spirit. The author feels that if 
Mr. Nath Pai’s Amendment Bill to uphold 
Parliament’s right to amend Part III of 
the Constitution is adopted there may be a 
regular warfare between the Judiciary 
and Parliament and the future of the fun- 
damental rights might be imperilled 
(p.166). ‘There will be general agreement 
with the author’s assessment : ‘‘ The 
Supreme Court has contributed to the 
building up of a sound constitutional 
edificelin India, particularly at a time 
when there is crisis of character and when 
the other elements necessary for the 
healthy, growth of a democratic Govern- 
ment have betrayed immaturity” (p. 168). 
One will also agree with the author’s state- 
ment that the Sone Court has earned 
for itself an international reputation and 
by injuring it we injure ourselves and 
by protecting it we protect ourselves 

169). The author’s exposition is 
luminous and the book makes stimulat- 
ing reading. 









CITIZENSHIP OF INDIA : DuaL NATIONA- 
LITY AND THE CONSTITUTION, By Meher 
K. Ma 1970. (Publishers : Eastern 
Law House, Calcutta). Price Rs. 20. 


This book is issued under the auspices of 
the Institute of Constitutional and Parlia- 
mentary Studies, New Delhi. Nationa- 
lity represents a person’s political status 
by virtue of which he owes allegiance to a 
particular country. Though often used 
synonymously with citizenship, they are 
really different concepts. The former 
term has a wider connotation and applies 
to all persons owing permanent allegiance, 
while the latter signifies the possession of 
special rights like suffrage not enjoyed 
-by all nationals. Basically citizenship 
rests on legislative intent ; nationality, 


on the pies hand, is an attribute of birth 


\ 
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or origin. Till India became a soverei 

Republic the question of citizenship posed 
no problems for her, because every sub- 
ject of the British Empire and Common- 
wealth had a common British nationality 
and every person wh.o was a citizen of a 


In 


Act, 1955). 











Citizenship 

1950, the -Br “Geeanment in the 
EasterpA yi IS Athrew open 
the Mitice tar colonies 
to Alle n dast Africa fdllfag within 
the : i „Ërinsh, ationality Act 
of 41 gz ans who gone there as 
trade íe adminis- 
tratidiy cities became 
thus U 


ct fin 1955, 
the assurances given by 


in the extinction of their Indian citizenship, 
With the achievement of independence by 
the East African nations, the Indians were 
faced with having to elect to remain 
citizens of the concerned African terri- 
tories or sticking to their U.K. nationality. 
In regard to those that chose the Jatter 
course, the Commonwealth Immigrants 
Act of 1968, in effect, prevented them 
from entering and settling in the United 
Kingdom. Their position had become 
unenviable. They found that they could 
not stay on in East Africa. The British Go- 
vernment would not allow them to landin 
the United Kingdom. Nor could they come 
to India having lost their India citizenship, 
The book under review endeavours to 
analyse the problems of dual nationality 
in the context of the Constitution of India, 
from the point of view of the Indians in 
ast Africa. It is the author’s claim that 
any proposition to the effect that it is 
contrary to the Constitution for a person 
to have dual nationality or dual citizenship 
is incorrect, misconceived, and without 
any basis of law and hence, section 9 of the 
Indian, Citizenship Act should be repealed, 
-It may be useful to recall in this connection 
Sir Alladi Krishnaswami Ayyar’s obser- 
vations in the Constituent Assembly : 
‘ The object of these articles is not to 
‘place before the House anything like a 
Code of nationality*law ; t has yever 
-been done in any State at the ushering 
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of a Constitution. ..... The Articles 
dealing with citizenship are, therefore, 
subject to any future nationality laws 
that may be passed by Parliament. 
Parliament has absolutely a free hand 
in enacting any law as to nationality 
or citizenship suited to the conditions 
of our country’. (Constituent Assembly 
Debates, Vol. IX, No. 11, pages 401-402). 
The whole question of citizenship was thus 
at large and not fettered by any policy 
indicated by the Constitution. It was 
in that wise that section 9 of the Citizen- 
ship Act of 1955 fell to be enacted. It is 
quite true that the Indians in East Africa 
had got into a predicament as a result of 
the shifting policies of the concerned 
Governments. But morality is a thing 
rarely found in the policies of States 
which are dictated essentially by considera- 
tions of expediency, economic and other 
pressures. The author’s appeal for a 
reconsideration of the position by the 
Indian Government and the taking of 
practical steps to ease the position of the 
East African Indians well deserves sympa- 
thy. The author’s treatment of the rele- 
vant provisions in the Constitution and 
the Citizenship Act is precise and analyti- 
cal. The exposition is made “‘ more in 
protest than as an apology”’. It is bound 
to stimulate serious and sustained thinking 
on the problems of double nationality and 
the fate of Indians in East Africa and 
other countries. 





LAW RELATING TO ENTRY INTO AND 
Exrr From Inpa, By B.R. Agarwala,. 
(Publishers : Metropolitan Book Uo., Pri- 
vate Ltd., Delhi-6), 1970. Price Rs. 25. 


Entry into a country as well as exit there- 
from are subjected at the present time 
to control and regulation all over the 
world for various reasons. The object 
is achieved through the institution of a 
system of passports and visas. In India, 
for nearly two decades after Independence 
the executive had regarded a passport 
as a political document entirely within the 
discretion of the Government to grant or 
refuse. In Satwant Singh Sawhney v. | Assis- 
tant Passport Officer, (1967)§3°S.G.R. 1525: 
A.L.R. 1967.S.C. 1836, the Supreme 
Court declared that the right of a citizen 
to travel abroad was a fundamental right, 
and that unchannelled and arbitrary 
discretion of the exetutive in the matter 


of issuing or refusing passports was viola- 
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tive of Article 14 of the Constitution. 
This decision Jed to the enactment of the 
Passport Act of 1967. 


The present book brings together the 
relevant laws on the subject. It also gives 
concise and clear commentary on the 
several provisions of the Act. The book 
is cast in five parts : the first contains the 
Passport Act with comments ; the second 
gives the Passport Rules of 1967; the 
third relates to Passport (Entry into India) 
Act of 1920; the fourth deals with 
Passport (Entry into India) Rules of 1950; 
and the last part consists of a number of 
Appendices containing Notifications of 
various kinds. In view of only a short 
time having elapsed since the Act of 1967 
was enacted there is practically no case 
law in relation to its provisions. The 
book under reference is a useful publica- 
tion on the subject. 


Tue INTERNATIONAL JOURNAL OF LEGAL 
Researaw, Vor. 5, No. 1 (Publisher: 
Bakshish Singh, Law Department, N.A.S. 
College, Meerut). June, 1970. Annual 
Subscription Rs. 15. 


The present issue contains articles on 
‘Second Thoughts on Indian Constitu- 
tion’ ‘Crime in World Perspective’; ‘Socio- 
logy of the Concept of Justice’; ‘ Linguis- 
tic Minorities and Role of Judiciary’; 
‘Concerning the Relation of Logic and 
Law’; and the ‘ Need for Policy Oriented 
Judicial Decision on the Law of Torts in 
India’, The articles make interesting 
reading. Under the caption ‘“‘ Legal 
Notes”? the validity of the Presidential 
Ordinance derecognising the Princes is 
examined and the conclusion is expressed 
that the Order is ultra vires the Constitu- 
tion and violative of the right to property 
under Article 31. It should be gratifying 
that the majority judgment of the Supreme 
Court has reached the same conclusions. 
A number of typographic errors greet the 
eye of the reader. The Journal can add 
to its appeal if these are eliminated. 





Homrawe, By S.K. Ghosh, Second Edition, 
1970. (Publishers: Eastern Law House, 
Calcutta). Price Rs. 12. 


Books covering the different aspects which 
a person may have to face in the investiga- 
tion and trial of a murder case are no 
many. The book under notice endea- 
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vours to present within a short compass a 
fairly complete study of the subject. The 
exposition is spread out over 30 chapters 
which include such important matters 
like motive, grave and sudden provocation, 
right of private defence, the intricacies 
of the law of evidence, admissions and 
confessions, accomplices and approvers, 

rt evidence etc. The various types 
of homicide, like that caused by poisoning 
asphyxia, sexual assaults,.rash and negli- 
gent oils: a of violence and weapons 
etc. are discussed. The book affords 
practical instruction to the investigating 
officer in what he has to follow as well as 
in what he should avoid. The author’s 
use of case law is selective and judicious. 
The book will be a valuable guide to 
police officers, the magistracy and the 
members of the Criminal Bar. 





Prommssory Notes (LAW, PRACTICE AND 

Procepure), By Gonila Satyanarayana Gupta. 

(Publishers : Andhra Law Times, Balaji 

Seer Hyderabad-36), 1970. Price 
8. 12. 


Promissory notes form one type of negotia- 
ble instruments. The provisions of the 
Negotiable Instruments Act are not, how- 
ever, exhaustive of the law applicable to 
promissory notes. The Act concerns itself 
only with their issue and negotiation and 
does not cover matters like their assign- 
ment or devolution of rights in them under 
the ordinary law. The present book is 
aimed to be an exclusive book dealing 
with:all facets of a promissory note. The 
exposition runs through 25 chapters which 
cover topics like suit on original considera- 
tion, Hindu joint family and pro-note ; 
Partnership and pro-note ; place of suing; 
pleadings in suit on pro-note ; special 
rules of evidence and procedure in suits 
etc. The inclusion in the book of allied 
and related provisions of other laws, 
both substantive and procedural, which 
have a bearing on the subject of pro- 
notes makes the book quite useful. Notice 
has been taken of all important decisions 
such as Kothandarama Chetty v. Vasanta 
Kumar, (1968) 2 A.L.T. 234 holding that 
section 70, Negotiable Instruments Act 
does not override the provision in section 
20 of the Code of Civil Procedure, and 
Tulsidoss Lalchand v. Rajagopal, (1967) 2 
M.L.J. 66 deciding that insertion of Rate 
of interest in a promissory note which does 
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not express the rate is a material altera- 
tion. It is not, however, clear why some 
decisions are cited referring to the con- 
cerned journals as well as the names of 
the parties while some others are cited 
giving only the journal references. The 
exposition of the law is analytical and 
lucid. The book is a welcome publica- 
tion on the subject. 


A Concgz TREATISE ON Company Law, 
By Philip K. Thayil. (Publishers : Kuria- 
chan P. Thayil, Thayil House, Ernakulam 
South, Cochin-16), 1970. Price Rs. 18, 


Company law constitutes a significant 
area of the law relating to trade and com- 
merce. Its history is one of continuing 
challenges and responses. From a modest 

inning with private companies there 
developed public companies, government 
companies, corporations, cartels and trusts 
in course of time. With Government 
taking on various functions appertaining 
to a welfare State, its commercial activities 
have extended over considerable fields. 
As noted by Friedmann : ‘The modern 
State engages in the conduct of industrial 
and commercial activities, It does so 
either directly, through the State owner- 
ship of ships or railway, or increasingly 
through independent corporate authori- 
ties, such as coal-boards, transport com- 
missions, atomic energy authorities or 
State Trading Corporations. Sometimes, 
the State simply acquires a controlling 
interest in a company ”’ (Law in a Chang- 
ing Society, Pelican edition, page 380). 
In the absence of special statutes govern- 
ing particular corporations, government 
companies also fall within the purview of 
the Companies Act. 


Big corporations and companies have 
become a major factor of economic and 
social life and wield considerable influence, 
albeit indirectly, in the body politic. 
To check the companies from becoming , 
“too big’? to the detriment of public 
life, to control the abuses and evils result- 
ing from mergers and amalgamations, 
and to safeguard the interests of the public 
and the shareholders the provisions of the 
Companies Act have been subjected to 
amendments from time to time to cope 
up with the disturbing situations coming 
to light. The aboljtion of the managing 
agency system: with effect from 3rd April, 
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1970 and prohibition of making contribu- 
tions to political bodies and parties enacted 
by the Amending Act of 1969 and the 
passing of the Monopolies and Trade 
Practices Act of 1969 are a few of such 
measures. i i 


The book under notice seems to be intend- 
éd mainly for students.` The’ exposition 
of the law reflects the author’s considera- 
ble teaching experience- in this field. 
His enunciations are short and simple 
and his approach analytical. The deci- 
sions in cases like Foss v. Harbottle (2 Hare 
461) and Burland v. Earle, (1902) A.C. 83) 
contain the conventional rules relating to 
company actions, rendered in relation to 
the conditions prevalent in the 19th 
century. It has been said that the rules 
laid down therein have been corroded 
and their substratum almost gone. The 
author makes just a brief reference to the 
rule in Foss v. Harbotile and refers to the 
principle as restated by Jenkins, L.J., in 
Edwards v. Halliwell, (1950) 2 AN E.R. 
1064. The author has taken note of most 
of the important decisions, British and 
Indian. The ‘book has covered all aspects 
of company law briefly, among them being 
Government control over companies, 
provisions relating to minority share- 
holders, prevention: of oppression and 
mismanagement, the doctrine of ultra vires 
etc. The book is sure to be a valuable 
guide to students and others. . 


PRINGIPLES, AND PRACTIOE oF VALUA- 
TIONS (LANDs AND Houses), By F.A. Parks, 
Fourth- Edition, 1970. (Publishers : 
Eastern’ Law House, Calcutta). Price 
Rs. 25. 


Valuation has assumed importance with 
increasing acquisition and sale of lands, 
buildings, shares in companies and cor- 
porations etc., and also for purposes of 
taxation, as for instance, under the Urban 
Land Tax Act. Valuation of a thing 


and its price may not always coincide.- 


Valuation as anestimate of value depends 


on various factors, many of them adven-- 
titious. Values also vary from time to` 


time. The estimate may have to be 
of market value, rental value, capital 
value, production value and so on. The 
book under notice sets out in a simple 
manner the principles and application of 
making a value of land‘and buildings. The 
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subject is covered in 12 chapters. There 
are 5 Appendices containing the Land Act, 
1894 ; the Calcutta Improvement Trust 
Act, 1911 ; the Calcutta Municipal Act of 
1951; the Requisition and Acquisition 
of Immovable perty Act, 1952; and 
the Defence of India Act, 1962. The, 
exposition is lucid and in the light of 
decided cases. The Book will be highly 
helpful to legal practitioners. 
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_ THE TEACHING OF FAMILY 
LAWS IN INDIA... 
By 
R. JAGANMOHAN Rao M.A., M.L., 


eet in Law, College of Law, Andhra 
University.) 


Ever since the beginning of legal educa- 
tion in India, instruction in the personal 
laws has been imparted mainly in Hindu 
Law „and Muslim Law as essential 
branches of legal knowledge in the cwri- 
culum, at the graduate level, in all 
Universities in the country. With the 
introduction of three-year degree course 
in Law, the earlier study of personal 
laws as distinct entities has given place 


to the present integrated subject of “The _ 


family laws’’, with an accent on a com- 
parative study of family institutions. 
The purpose of this change may be to 
` give a new orientation to the subject with 
an added emphasis on the secular 
approach to the problems concerning 
family institutions of Hindus, Muslims 
and Christians. This change in the 
curriculum at the B.L. level is pertinent 
to and consistent with the conditions of 
the modern society and changes in social, 
economic, moral and cultural values, 
The traditional concepts of marriage, 
sonship and joint family have come to be 


challenged and the very concept .of. 


family has undergone a fundamental 
change. The purpose of this paper is to 
examine whether in view of the afore- 
said changes the teaching of family laws 
calls for any change. 


I: Objectives of Teaching Family Law: 
Any discussion of the question, how a 


particular subject is to be taught must 


necessarily depend upon the objectives 
of its study. The following may be 
suggested as the desired objectives : (1) 
To fully- equip the students with all 
necessary knowledge about the law 
concerning family institutions such as 
marriage, sonship and divorce and other 
j—4 


THE. MADRAS LAW JOURNAL 


13! 
related statutory principles that regulate 
them with an emphasis on their operation’ 
in. the present society and to enable 
students to be acquainted with the tradi-, 
tional background of these institutions 
and the modern developments in the 
various branches of the family law with 
necessary comparative study of the same. 
(2) To stimulate a kind of new thinking 
in the young minds to carefully examine 
the relevancy and usefulness of the tradi- 
tional institutions of marriage and son~ 
ship eto., in the present democratic 
society in order to enable them to adapt 
themselves to the changing needs and 
situations. (3) To bring about the requir- 
ed change in the teaching of family law- 
from religious to secular approach. 

(4) Last, but not the least, to train the 
students not merely for the legal profes- 
sion, but also to become responsible citi- 
zens of the country. Keeping these 
objectives in view, a new framework of 
study to the teaching of family laws has 
been- suggested in the following pages. 


II. Family and the Law Reform in India! 
The institution of family in India is as 
ancient as the Vedas and Dharma Sastras. 

It may be studied in its different mani- 
festations in the social, economic, legal, 
biological and psychological spheres. 
We are, of course, mainly concerned with 
its social, economic and legal aspects. 
‘Family’ may be defined as an association 
of individuals closely knit together by 
virtue of kinship, affinity and adoption. 

It was, in its heyday a flourishing institu- 
tion of great importance with all its 
complicated system of socio-economic: 
and religious functional set-up. Religion 

played a predominant role in all the 
activities of the family. To-day revolu- 
tionary changes are happening ïn the 

structure of the family. The age old 

joint family system has been now almost 
reduced to the state pf a nuclea: family 
consisting of only a modest number of 
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persons, namely, husband, wife and 


children with limited activities. 

Despite the fact that the family in the 
modern society is devoid of all its past 
glory, it is still recognised as an institution 
having an important role to play at least 
in some fields of social activity. The 
family still serves as the avenue for the 
perpetuation and maintenance of the 
society and regulates the rights and privi- 
leges of its members. It can still educate 
its members to assimilate the changing 
social, political, economic and cultural 
values. Here comes the role of the 
family Jaw as a process of social and 
economic control by regulating the esta- 
blishment, administration and re-orga- 
nisation of family relationships, and 
person-property relations of the indi- 
vidual members in the family. It is in 
this process that family law can becomte 
an instrument of building-up an orderly 
society enabling it to adapt itself to the 
changing needs of the time, environment 
and circumstances. The same may be 
taken as the goal of legal education, and 
the teaching of family law in India has 
to be directed towards that end. 


During the early forties of this century the 
need for change and reform, in the per- 
sonal law of Hindus was very much felt 
among the legal circles in the country. 
Serious attempts were made to bring 
about the desired change by formulating 
the Hindu Code Bill. But unfortunately 
for-various reasons the Hindu Code Bill 
failed to get passage in Parliament result. 
ing in subsequent piece-meal legislation 
in the form of the Hindu Marriage Act 
( XXV of 1955), the Hindu Succession 
Act (XXX of 1956), the Hindu Adop- 
tion and Maintenance Act (LXXVIII 
of 1956) ; and the Hindu Minority and 
Guardianship Act (XXXII of 1956). With 
the passing of these enaciments, the 
religious shell that had imparted much 
strength to the traditional institu- 
tions of family has [ost mest of its vigour 
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paving the way foran entirely different 
social set-up. 


So far as the personal law of Muslims is 
concerned, religion is still playing a pre- 
dominant role. The highly conservative 
attitude of some sections among Indian 
muslims is resistant to any sort of reform 
in their personal law. The Government 
of India despite its definite goals towards 
secularism and the creation of a uniform 
civil code for all citizens, is very much 
hesitant in its attitude towards reform 
of Muslim law. It is interesting, in this 
context, to note that a number of Muslim 
countries like Egypt, have come forward 
with revolutionary reforms in their per- 
sonal laws and legal systems. 


A regards the Christians in India, the 
old enactments passed by the British 
such as the Indian Christian Marriage 
Act (XV of 1872), and the Indian Divorce 
Act (IV of 1869), still remain in force, 
However, the Special Marriage Act 
(XLIII of 1954), as it is applicable to 
all citizens of the country, may have some 
impact on the institutions of marriage 
and divorce of all people whether 
Muslims, Hindus or Christians, 

A study of the family law in India is thus 
mainly the comparative study of Hindu, 
Muslim, Christian and Parsi personal 
laws. In any society, marriage, which 
brings about the husband and wife rela- 
tionship, constitutes the nucleus of a 
family. That is the reason why family 
law begins with the law of matrimonial 
relations. Next comes the law relating 
to parent-child relationship and guar- 
dianship over minor children. Then 
follows the law of maintenance and finally 
the law of succession. Family law 
becomes an important branch of civil law 
which establishes and regulates family 
relationships and the person-property 
relationship of the individual members 
in the family. - 





1. B.N. Sampath (unpublished) sources materials 
on Family Law P. 2. 1969, 
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III Need for Reorientation : 


Modern Society is marked by great 
changes -in social, economic and cultural 
values. The introduction of reforms in 
Hindu personal law through the Special 
Marriage Act, 1954 and the Hindu 
Marriage Act, 1955, has resulted in a 
challenge to the usefulness of the tradi- 
tional institutions of marriage and son- 
ship. The institution of Hindu Joint 
Family, regarded as a unique feature of 
Hindu Society, has now been whittled 
down as incompatible with the modern 
industrial economy. Assaults have already 
been made in the Hindu Succession 
Act on the citadel of this grand old insti- 
tution. The whole concept of family 
and its property are being replaced. 
A new kind of institution called ‘Nuclear 
family” with limited number of persons 
and activities is gradually replacing the 
old joint family system. Marriage, an 
essentially sacramental and religious cere- 
mony, has now been secularised and 
disannexed from its religious moorings.® 
The Dharmic concept of marriage as 
a holy indissoluble union of man 
and woman has now been transformed 
into a union of convenience. Mar- 
riage is no longer a sacrament and is 
now made consensual, The sastraic 
notion of marriage is fast sinking into 
oblivion. The only sastraic element that 
is retained is the ceremony of saptapadi‘. 
As has been rightly pointed out by Prof. 
S. Venkatraman ‘the Hindu Marriage 
Act, 1955”, is in its basic ideology a 
repudiation of the former concept of 
marriage as being essentially a religious 
and Dharmic Institution.4 The so-called 
pious obligation of a Hindu son to dis- 


2. A serious attempt was made by Legislators 
to make a clean burial of the Mitakshara co- 
parcenary system under Ss. 6 and 30 of the Hindu 
Succession Act, 1956. 

3. Prof. S. Venkatraman, “Matrimonial Caus- 
so among Hindus,” (1962) 1 S.C.J. p. 1. 

4. See S. 7 of the Hindu Marriage Act, 1955. 
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charge the debts of the father has now 
come to be regarded as a commercial 
obligation to be complied with only when 
the son acquires property from the father, 
the son’s liability being limited to the 
extent of the value of the property 
inherited from the father.’ An urge for 
reform and change has also been felt by 
at least some forward sections of Muslims 
in India. As the Special Marriage Act, 
1954 is applicable to all citizens of the 
country, it is bound to have some impact 
on the institutions of Muslim Marriage 
and Divorce. 


Despite these changes that have obtained 
in the modern society and in the curri- 
culum of legal education, the teaching of 
family laws in our universities seems to 
be still religion-oriented in so far as 
emphasis is laid on the centuries old 
developments, with the result that the 
revolutionary changes brought about by 
the modern legislative enactments such 
as the Special Marriage Act, 1954, are 
not given the primacy they deserve in 
the curriculum of legal education. The 
focal point of discussion must be the law 
laid down in these modern enactments, 
and a thorough analysis of family law in 
India may be made by a comparative 
study of the Hindu, Muslim, Christian 
and Parsi personal laws with accent on 
secular approach to the institutions like 
marriage, sonship and divorce. The 
classical principles contained in the | 
Dharma Sastras and Koran may at best be 
serve as a background. The teaching 
of family law, needs a shift from religious 
to secular approach, and the teaching 
methods are to be designed in such a 
way as to inculcate the spirit of secula- 
rism in the minds of Law students. The 
aim should be to foster the creation of an 
—t._. 

5. Under old law a son was bound to dis- 
charge his father’s debts irrespective of the fact 
whether he has acquired anything or not from . 


his father as it was condidered to be the sacred 
obligation of a Hindu son to do so. 
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entirely new frame of mind which will 
be free from the dogmas of religion and 
narrow minded thinking on social pro- 
blems like marriage, divorce and sonship. 
It is hoped that this will gradually pave 
the way for the realisation of “uniform 
civil code”, as contemplated in our 
constitution. ê 


Nothing can be a more valuable contri- 
bution by the law teacher than the teach- 
ing of family laws with an accent on 
comparative study to the students who 
can, thereby, develop, not only a spirit 
of secularism, but also a comprehensive 
knowledge of all the important branches 
of family law with an open mind and 
without any bias toward religion, race 
and sex. Legal science, as Prof. H.E. 
Ynthema put it, does not admit chauvi- 
nistic isolation. It imports the humanis- 
tic conception of natural justice...... In 
perpetuating this tradition, the compara- 
tive study of law.......... seeks to 
ascertain and formulate in rational terms 
the common elements of human experience 
that relate to law and justice. Its pro- 
vince is man-kind.? This is true of the 
teaching of family law also as it is very 
much concerned with mankind and has 
great impact on the behaviour of an 
individual in the society, The merit of 
comparative study of any branch of legal 
knowledge is that it strengthens the criti- 
cal faculties and widens the insight into 
different possibilities and solutions. ... ° 
If properly utilised the comparative 
method of teaching family laws can 
easily destroy the over-narrow thinking 
on the one hand, and the dogmatic 
complacency on ‘the other. Thus it 





6. Art. 44 of the Constitution of India reads : 
Tho State shall endeavour to secure for all the 
citizens a uniform civil code throughout the terri- 
tory of India. 

7. H. E. Ynthema “ Comparative Law and 
Humanism”, American Journal of Comparative 
Law (1958) p. 498. 

8. Prof. Khan Freunf, “Teaching of family 
law”, 82 Law Quarterly Review (1966) p. 40. 
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provides the necessary width’and depth 
for gradual law reform. This is what 
exactly is wanted in the teaching of 
family laws in Indian Universities, 


IV. Framework of study and Teaching 
methods : 


A. Framework of study—Family law is 
is very much concerned with mankind 
and constant action and reaction with 
other parts of social order are required 
for it to maintain contact with social 
reality’. The family law thus has great 
impact on the behaviour of an individual 
in society. As such, it may be regarded 
not merely as an important branch of 
legal knowledge, but also as one of the 
branches of social science such as Poli- 
tical Science and Sociology. Just like 
any social science it can also evince the 
interest of the historian and social scien- 
tist in the pursuit of knowledge. In fact, 
the whole framework of legal education 
must be such as to enable students not 
only to be good lawyers but also to be 
responsible citizens, 

In this view a new framework of study 
may be suggested. The teaching of 
family law may thus be divided into 
two phases, namely : (1) Family as a 
social unit and (2) Family as an economic 
unit. The first part would cover family 
as a social institution consisting of the 
establishment of family relationship þe- 
tween husband and wife by marriage, 
parent-child relationship and the control 
of parents over minor children (either by 


birth, adoption, legitimation or acknow- - 


ledgment of paternity). These are regu- 
lated by the Law of Marriage and Matri- 
monial Reliefs, the Law of, Legitimacy 
and Adoption and the Law of Minority 
and Guardianship. All the personal rela- 
tions between the members of a family 
such as husband and wife, parent and 
child are governed by this section. 





9. Prof. Khan Freund, “ Teaching of family 
law ” Journal of the Society of Public Teachers of 
law. Now Series Vol. IX No. 2 (1966) p. 207. 
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Thesecond'part would.cover family as an 
economic institution comprising the -esta— 
blishment of person-property relation 
ship between the members of a family 
and the determination of their rights to 
inherit and dispose of family property. 
This is regulated by the Law of Succes- 
sion, the Law of Joint Family, and the 
Law of Maintenance, which may be 
grouped into one unit. This branch of 
family law thus governs the person- 
property relations of the various members 
in a family. 

The above framework of study would 
comprise of the origin and the develop- 
ment o the various family institutions 
and the law that governs them with 
statutory modifications in the legal sys- 
tems of the Hindus, Muslims, Christian- 
and Parsis. While adopting the new 
scheme, proper attention is also to be 
paid to the traditional background of the 
various institutions of family and the law 
that governed them, so that students may 
have a realistic appraisal of the same. 
B. Teaching methods—Under this sec- 
tion may be included, apart from the 
aforesaid new orientation to the subject, 
the modern tools of instruction such as the 
Case method, Problem method and Tuto- 
rial system. The present practice of 
lecture method has to be supplemented 
by any one of these modern tools of 
instruction. But, having regard to the 
existing examination system in India and 
lack of financial resources, which 
method is suitable to the Indian condi- 
tions must be left to the judgment of Law 
Teachers and the policy maker. It is 
gratifying to note that, at least some Law 
schools?® have introduced some of these 
modern methods of instruction on 
experimental basis at the graduate level. 


10. For instance, the Banaras Law Schooj 
has been experimenting the Case Method for the 
last three years. The Law College of Andhra 
University has been experimenting the Tutoria} 
system for the last two years. 


Suggestions. 


In sum, the following measures may be 
suggested to. bring about the required, 
change in the teaching of family laws in 
India : 

1. Introduction of suitable modern 
tools of instruction and new oriental 
tion to the subject with an accent 
on secular approach. 


2. Progressive improvement of the 
_ law libraries with all up-to-date 
legal materials. 

3. Development of teaching materials 
to suit the requirements of legal 
education in the modern demo- 
cratic society. 


4, Introduction of family laws as a 
specialised field of study at the 
post-graduate level and provision 
for research training at the doctoral 
and post-doctoral level, in all 
universities in the country. 

5. Adequate opportunities must be 
given to law teachers by organising 
summer schools and other refresher 
courses to acquaint themselves with 
the new developments, and tech- 
niques of teaching in their respec- 
tive fields of study. 

6. Research cells may be established 
at all important centres of legal 
education to pursue research into 
the new methods and techniques 
of teaching. 
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BOOK REVIEW 


or Emp.oyvment By N.C. 
(Publishers : Eastern Law 
_ Price Rs. 20. . 


CONTRACTS 
Lahiri, 1970. 
House, : Calcutta). 
One of the most significant areas of the 
development}. in modern times, of special 
contracts is the contract of employment of 
Government servants- and employees of 
public’ undertakings and corporations. 
Service contracts are- becoming a subject 
of increasing importance in the public 
life and administration of our country. 
Apart from the Introduction, the book 
consists of seven chapters covering respec- 
tively, Government Servants, Public 
portaions and their employees, their 
conditions of Service, Disciplinary Pro- 
ceedings, Powers of Removal and Dis- 
missal, Judicial Review and the concepts 
of quasi-judicial Acts and principles of 
natural justice with a discussion of Article 
git (2) of the Constitution etc., and 
Industrial Workmen: A wealth of case 
law in regard to:these matters yhas come 
into existence the impact of which has to 
be carefully assessed. The .author has 
tackled the task ably. In Roshan Lal’s 
case, A.I.R. 1967 S.C. 1889,. the Supreme 
Court, has. made it clear that ‘‘the legal 
position `of theGovernment servant is more 
one of status than of contract”. In effect 
it would mean that the doctrine of ‘ pleas- 
ure’ operates fully, ' though Article 311 
subjects it to certain restraints, and that 
the view expressed by the Supreme Court 
earlier in Dhingra’s case, A.I,R. 1958 S.C. 
36 : 1958 S.C.R. 828, that a Government 
servant acquires a right to hold his post 
until, under the rules, he attains _ the age 
of superannuation has: lost its significance. 
The author has drawn pointed atten- 
tion to the implication. Again there 
is much force in the author’s comment 
that too much fetish about natural justice 
as in Ridge v. Baldwin, (1963) 2 All E.R. 
66 is not justified in an Indian Court in 
view of the observations of the Privy 
Council in Nakkuda Ali’s case, 1951 A.C. 
66 coupled with the refusal of the Privy 
Council to follow the rules of natural 
justice in the Vidyodaya University case, 
(1964) 3 All E.R, 118, the Privy Council 
and not ‘the House of Lords being the 
final appellate authority i in regard to the 
Colonies. ‘The author’s appreciation of 
case law is neither stereotyped nor pedes- 
trian but quite stimulAting and original. 


THE’ MADRAS LAW JOURNAL 


[1971 


The major principles are elucidated with 
care and clarity and the impact of the con-, 
stitutional background on. contracts of 
employment is .presented adequately. 
The book is a work of merit.- It is bound 
to be helpful to members of the Bench 
and the Bar alike. : 
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CHANGES IN THE CHIEF JUSTICE- 
SHIP OF INDIA. 


The Chief Justiceship of India is the most 
prestigious and the highest judicial office 
in the country. Whether succession to 
the Office should be regulated strictly 
according to the principle of seniority 
among the puisne Judges of the Supreme 
Court or whether it should be a matter 
of selection from their ranks or whether 
the Chief Justice may be chosen directly 
from among the members of the Bar 
are matters of the highest policy and much 
may be said on both sides. Speculation 
was quite rife and disquieting rumours 
were circulating that political considera- 
tions may influence the choice of a 
successor to Hidayatullah, C.J.) when- 
he retired. If any such motivation 
operated in regard to judicial appoint- 
ments, ‘much more so, in regard to the 
Chief Justiceship, it would have been 
calamitous and the one institution in 
India which has commanded universal 
respect because of its reputation for 
integrity and independence would have 
suffered a loss of prestige both at home 
and abroad. Fortunately the rumours 
proved to be wrong, and justice J. G. 
Shah, the seniormost puisne Judge was 
appointed Chief Justice. A rose smells 
all the sweeter for being called a rose and 
it was but appropriate that justice Shah 
should fill that office after the reputation 
he had won for his erudition and imparti- 
ality and administering justice, without 
fear or favour, affection or ill-will through- 
out his judicial career. Shah, G.J., 
has held office as Chief Justice for the 
briefest tenure ever held by any Chief 
Justice of India so far, since 1950. His 
Incumbency has been just for about a 
month and a few days. Justice Shah 
had always been conscious of the long 
delays characterising disposal of cases 
and the heavy accumulation of cases, 
` ‘While inaugurating the Convention of the 
All India Taxation Advocates, he voiced 
‘J 
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the grave concern of the Judicial adminis- 
tration over the heavy accumulation of 
cases before the Courts and Tribunals 
which had reached such a proportion 
that if the cases before the Courts rose 
at the rate they were mounting there 
would be great danger of the judicial 
administration breaking down in a few 
years. On the eve of his retirement 
again, he stated that it was a matter of 
deep anguish to him that people had to 
wait for years to get a legal decision. 
All thinking persons will agree with 
Justice Shah that for the survivial of 
democracy not only Judges had to be 
independent but administration of justice 
should be effective,expeditious and cheap. 
It is high time that something is done 
immediately, or else, the huge back-log 
cannot be covered. 

Justice Sarv Mittra Sikri, who has 
succeeded. Shah, C.J. on his retirement 
will serve as Chief Justice of India till 
26th April, 1973. A Barrister-at-Law, 
Justice Sikri enjoys the distinction of 
being the first member of the Bar $0 far 
to be appointed straight to the Supreme 
Court. He was appointed in February, 
1964 and had become the seniormost 
puisne Judge on Justice Shah’s appoint- 
ment as Chief Justice. Shri Sikri started 


his practice in Lahore in 1930 and had 


come into contact with legal luminaries 
like Dr. Sapru, Shri P. R. Das, Shri 
Bulabhai Desai, Shri Salim, Shri 
Meherchand Mahajan, Sir Shadi Lal, 
Shri Bakshi Tek Chand and others, 
Shri Sikri is a quiet and indefatigable 
worker and has a wide reading in various 
legal fields. He has appeared in a 
number of important cases both before 
and after independence, in the Federal 
Court and the Supreme Court, as well 
as before the Lahore and Punjab High 
Courts, He had also acquired a fonsi“ 
derable practice in income-tax matters* 
He appeared for a brief period for the 
State of Punjab before the Das Commis- 
sion which conducted an enquiry into 
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certain charges against Shri Pratap Singh 
Kairon, a former Chief Minister of 
Punjab. From 1951 to February, 1964, 
he was Advocate-General of Punjab. 
He was also a Member of the Indian 
Law Commission presided over by Shri 
M. G. Setalvad. Shri Sikri has also 
made a good study of International Law 
and has attended a number of Conferences 
on International Law. In 1947, he was 
an alternate representative to a U. N. 
Committee on Codification and Develop- 
ment of International Law. He was a 
Member of the International Law Asso-. 
ciation Committee on Rivers in 1955 
He has also served as legal adviser to 
the Union Government on the Indus- 
Water Dispute with Pakistan. Shri Sikri 
was a delegate to the Law of the Sea 
Conference held in Geneva in 1958 and 
participated in its deliberations. He 
attended the World Peace Through 
Law Conference in Tokyo in 196r and 
in Athens in 1963. 


As a Judge of the Supreme Court, 
Shri Sikri has been a Member of the 
Benches that heard the Golaknath case, 
the Bank Nationalisation case, and the 
Privy Purse case among others. Justice 
Sikri was also the Presiding Judge of the 
Bench of five Judges that heard last year 
a batch of election petitions challenging 
the validity of the election of Shri V.V. 
Giri as President of India. The dignity 
and decorum with which the proceedings 
were conducted, particularly when the 
President appeared in person to tender 
evidence in support of his election elicited 
the admiration of one and all. Justice 
Sikri’s judgments have been marked by 
thoroughness and grasp of case law. 
We extend our respectful felicitationg 
to Justice Sikri on his becoming the Chief 
Justice of India and hope that during his 
tenuré the Supreme Court will continue 
to maintain its reputation for indepen- 
dence and fearless exposition of law. 
oa, 
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THE LATE SHRI T.L. 
VENKATARAMA ATYAR 

If even a half of the encomiums showered 
on a Judge on his retirement were in 
truth deserved, it would constitute a 
memorable achievement on his part 
In the case of Shri T. L. Venkatarama 
Aiyar, who recently passed away at the 
age of 77, every one of the tributes paid 
to him was well-merited. There has 
been no re-thinking in regard to the 
quality of his work as a Judge which was 
assessed by the then Attorney-General of 
India, when he remarked, ‘‘in your 
retirement the Court loses its ablest 
Judge.” We had occasion to review hig 
work as a Judge when he retired from 
the Supreme Court and we feel that by 
his passing away we have lost a person 
of fine culture, balanced thinking and 
sober outlook. His was a personality 
“ever so gentle, unassuming and humble” 
despite his somewhat nervous appearance 
on occasions. His success at the Bar 
was achieved in the hard way. His 
brilliant academic achievements were 
matched by phenomenal perseverence 
and industry and great tenacity in the 
presentation of his cases. 

He became a Judge of the Madras High 
Court in July, 1951 and within the period 
of two years and a half, during which 
he served as a Judge of that Court, he 
had earned a considerable reputation for 
his exposition of Constitutional Law prin- 
ciples and many of his judgments were 
quoted abroad also. He became a Judge of 
the Supreme Courtin January, 1954 and 
reached even greater heights. Whether 
it was a question of the interpretation of 
the Constitution or a question of law 
touching industrial relations, or a question 
of Hindu Law or a complicated issue of 
fact, he was equally at home. His 
judgments bear “‘the stamp of a subtle 
and penetrating intellect with a far 
reaching breadth of outlook.” Several 
classical judgments of his forming valuable 
contributions to legal jurisprudance such 
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asin Hari Vishnu Kamath’s case’, R.M.D.C. 
case®, the Sri Meenakshi Mills case? etc., wil] 
go down to posterity as expositions of law 
to be cherished for ever. He was equally 
kind and courteous to all who appeared 
before him, be he the veriest junior 
making his maiden appearance or a top 
leader of the Bar. He was anxious not 
to miss any point urged before him and 
he had no different degrees of alertness 
to listen. 


After his retirement from the Supreme 
Court, Shri Venkatarama Aiyar served 
for some time as Chairman of the Law 
Commission and as the one man Com- 
mission to enquire into certain allegations 
against a former Chief Minister and other 
Ministers of Bihar under the Commissions 
of Inquiry Act. He was also an ad hoc 
Judge on more than one occasion. 


Any description of Shri Venkatarama 
Aiyar cannot be complete without men“ 
tion of his proficiency in Carnatic Music 
and scholarly exposition of rare ragas 
which have figured prominently during 
the discussions of the Expert Committee 
of the Music Academy, and his know- 
ledge and learning of Sanskrit. 


The greatness of Shri Venkatarama 
Aiyar lies in his demonstrating the truth 
of the Court being a temple of justice. 
May his memory live long and serve as 
an inspiration to all lawyers and entrants 
to the judiciary. 





1. (1955) 1 M-LJ. (S.C) 157: (1955) S.C.J. 
267: (1955) 1 S.C.R. 1104. 

2 (1957), S.C.5, 593 : (195 2 MLJ. (S.C) 
16 : (957) 2 An.W.R. (S.C.) 16 

3. (1957) S.C.J.1: rice "An.WR. (S.C) 
1: (1957) i M.LJ. (S. 


WELCOME SPEECH ON THE OCCA- 
SION OF THE OPENING OF THE 
TAMIL NADU BAR COUNCIL 
BUILDING. 


. » 
K.S. Namu, Chairman of the Bar Council. 


On behalf of the Tamil Nadu Bar Council 
I have great pleasure in extending to your 
Excellency and to My Lord the Chief 
Justice, the Hon’ble Judges of the High 
Court, Dr. Rajamannar and Members 
of the Bar and the Judiciary, a very hearty 
welcome on this happy and memorable 
occasion. 


The legal profession in India as it is today 
is modelled after the English Bar where a 
General Council of the Bar was first consti- 
tuted in the year 1894, as its accredited 
representative body, its duty being to deal 
with all matters affecting the profession 
such as maintenance of the honour and 
independence of the Bar, the encourage- 
ment of legal education, the improvement 
of the administration of justice, the esta- 
blishment and maintenance of a system 
of prompt and efficient legal advice and 
aid for persons in need thereof irrespective 
of their capacity to pay, the promotion and 
support of law reform, questions of profes- 
sional conduct, discipline and etiquette, 
the furtherance of good relations and 
understanding between the two branches 
of the legal profession. 


Bar Councils were established in our 
country by the Bar Councils Act of 1926. 
The Madras Bar Council was constituted 
with both elected and nominated members 
in the year 1928. Since most of the pre- 
sent day functions of the Bar Council were 
then exercised by the High Court both 
on its judicial and administrative sides, 
the functions of the Bar Council were very 
limited. Enrolment of advocates was 
done by the High Court and cases of pro- 
fessional misconduct were dealt with and 
decided by the High Court, the Bar 
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Council being asked to hold only a preli- 
minary enquiry as it were, and to make 
its recommendations, 


The legal profession naturally felt that 
consistent with the status it has attained, 
lawyers should be recognised as an autono- 
mous and self governing body. Origi- 
nally there were many degrees and classes 
of legal practitioners. Some were enti- 
tled to practiseʻ'in certain Courts only. 
Some could practise only in the Districts 
and not in the High Court. An advocate 
enrolled in one High Court could not as 
of right practise in the High Court of 
another State or appear and argue a parti- 
cular case except with tbeir permission. 
It was long felt that it was an anomalous 
position detracting from the dignity and 
efficiency of the profession. The differ- 
ent grades and the territorial limitations 
had no material relevance to the adminis- 
tration of justice and it was felt that there 
should be a unified bar of the whole 
country and every one who possessed the 
requisite qualification should be entitled 
to carry on his profession in any part of the 
country. It was in these circumstances 
that the Advocates Act of 1961 sponsored 
by our friend and colleague Mr. C.R. 
Pattabiraman was passed (the credit 
going to Madras Bar) prescribing certain 
qualifications to operate throughout the 
country, the possession of which enabled 
the holder to be enrolled as an advocate, 
There was to be a Bar Council in each 
State which would maintain a roll of 
advocates and issues certificate of practice 
to them. All the State Rolls were to be 
combined and a common roll maintained 
by the Bar Council of India and the 
appearance of a name on the common 
roll would entitle its possessor to practise 
throughout the country. 


The Advocates Act is a comprehensive 
measure and the functions of the Bar 
Council established thereunder have been 
considerably The Bar Council 
now consists of 20 elected members besides 
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the Advocate-General as an ex-officio 
member, It will be interesting to note 
that the British counterpart consists of 
the Attorney-General, Solicitor-General, 
Chairman of the Council and 48 elected 
members from out of the practising 
Barristers of the whole Bar, and an addi- 
tional eight members as the Council may 
consider it desirable to appoint by reason 
of Parliamentary professional position. 
There is only one General Council in 
England. Since there are numerous 
States in our vast country each having a 
High Court there is a separate Bar Council 
in each State with a Central Council at 
the seat of the Supreme Court having a 
supervisory jurisdiction over all the State 
Councils, 


Under the Advocates Act the functions 
of the State Bar Councils are to admit 
advocates on their rolls, to prepare and 
maintain such rolls, to safeguard the 
rights, privileges and interests of advocates 
and to promote law reforms and to decide 
cases of professional misconduct brought 
against advocates. Bar Councils are also 
expected to constitute a fund for giving 
financial assistance to disabled and indi- 
gent advocates. It has to maintain a 
good library for the benefit of the advoca~ 
tes and hold periodical lectures, and semi- 
nars on current legal problems. 


Till now we have been holding meetings, 
lectures and examinations by the courtesy 
of the High Court in the Court Halls 
beyond Court hours or in the class 
rooms of the close-by Law College with 
the permission of its Principal. The 
space occupied by our office in the High 
Court building was hardly sufficient 
for our needs. ` 


In this state of affairs and having regard to 
the increased functions of the Bar Council 
transacted by as many as 11 Committees 
most of which statutory, the Bar Council 
felt an urgent need to have a building of 
its own so as to enable it to carry on all 
its diverse activities in an efficient manner, 
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Accordingly it passed a resolution on 
23rd November, 1965, to take steps for 
construction of a building. For obvious 
reasons the site had to be selected within 
the High Court premises. The then 
Chairman of the Council Sri N. Krishna- 
swami Reddy, as he then was, who took a 
great deal of interest in this regard moved 
the High Court to grant a suitable site in 
the High Court premises free of cost for 
putting up the building and the High 
Court was pleased to recommend to the 
Government to allot a site measuring 
roughly two grounds in the High Court 
premises. On the 18th April, 1968, the 
Collector of Madras informed the Bar 
Council that it was tentatively proposed 
to assign the land subject to certain condi- 
tions and asked us to state if we were 
agreeable to pay the value of the land at 
the rate of Rs. 60,000 per ground. As it 
was not possible to agree to the onerous 
terms mentioned by the Collector, we 
submitted a Memorandum to the Govern- 
ment requesting them to take into consi- 
deration the position occupied by the 
Bar Council in the scheme of judicial 
administration and assign the land free 
of cost. The Hon’ble Law Minister 
practically dispensing with ‘red tape saw 
to it that urgent orders were passed grant- 
ing our request. We were naturally 
delighted to receive the Government 
Order, dated 29th October,1969, by which 
the site on which the structure stands was 
to be leased to the Bar Council for a period 
of 99 years on a nominal rent of Re. 1 per 
year with an option for renewal on the 
same terms. We hereby express our pro- 
found thanks to the Government of Tamil 
Nadu and particularly to the Hon’ble 
Chief Minister and the Law Minister for 
the prompt action taken by them in grant- 
ing the lease of the site on such generous 
terms. 


We took possession of the site on 6th 
December, 1969. The foundation stone 
for the present building was laid by My 


Lord the Chief Justice on 8th February, 
1970. 


M/s. Kingsway Consulting Engineers were 
appointed as Architects and on their 
recommendation Mr. K. Ashok B.E., 
was selected as Contractor for the construc- 
tion of the building at an estimated cost 
of about rupees one and a half lakhs. 
They agreed to complete the building in 
about 8 months, But owing to difficulties 
in procuring building materials and 
adverse weather conditions they have been 
able to complete the building only now. 
We convey our appreciation of the work 
done by the contractors and the attention 
paid by the Consulting Engineers from 


time to time. 


We are extremely grateful to your Excel- 
lency for having accepted our request to 
open the building. ‘Your august presence 
is a good augury for our future. We 
offer our profound thanks to you, My 
Lord the Chief Justice for having consen- 
ted to preside at this function in spite of 
pressure of work and for the great help 
and guidance we have received from you 
in this undertaking of ours. We are 
happy that the building is being opened 
under very good auspices. 

With these words I request My Lord the 
Chief Justice to preside over the function 
and your Excellency to open the building. 
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SPEECH DELIVERED BY THE HON’ 
BLE THE CHIEF JUSTICE ON THE 
OCCASION OF THE OPENING OF 
THE BAR COUNCIL BUILDING ON 
SUNDAY THE 14TH FEBRUARY, 
1971. 


Your Excellency, Mr. Chairman and 
Members of the Bar Council, Dr. 
Rajamannar, my dear Colleagues, Ladies 
and Gentlemen, 


I am very happy to preside over this 
Opening function and to request the 
Governor to open the Building. Ever 
since I took over the Office of Chief 
Justice, I felt that the Bar Council should 
have ‘a building of its own. But the 
indications were not so promising ; but 
all these obstacles have been removed 
and we have now a magnificient edifice. 
It is a matter for gratification that the 
Bar Council has become a statutory body 
under the Advocates Act. Since the 
passing of the Advocates Act, the Bar 
Council has,assumed new and difficult 
responsibilities in the matter of enrolment, 
of etiquette and conduct of the legal 
profession as well as its enforcement— 
these are great responsibilities indeed, 
I firmly trust that in the years to come 
these responsibilities will be borne with 
great circumspection, foresight, and may 
I say consistent with the traditions of the 
Bar which have been built up over many 
decades. I do not wish to say more on 
this occasion. The Chairman of the 
Bar Council has made a detailed speech 
while welcoming us. With these words, 
I have great pleasure in requesting the 
Governor of Madras to open this Building. 


— eis 
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SPEECH OF SARDAR UJJAL SINGH, 
GOVERNOR OF TAMIL NADU, AT 
THE OPENING OF THE NEW BUILD- 
ING OF THE BAR COUNCIL OF 
MADRAS ON THE 14TH FEBRUARY, 
1971.. 


Friends: 


I thank the Chairman of the Bar Council 
of Madras for inviting me to associate 
myself with the opening of the new build- 
ing. 


As you know, the Bar Council of Madras 
came into being more than four decades 
ago. With the passing of the Advocates 
Act in 1961, the activities of the Council 
have expanded considerably, and the 
Council rightly felt that it could no 
longer inconvenience the High Court for 
accommodation. I am happy to note 
that its efforts to get a suitable site were 
crowned with success, thanks to the assis- 
tance and co-operation of the Government 
of Tamil Nadu which allotted the required 
land on 99- year lease. It must now be a 
source of great joy and satisfaction for the 
Council to have a building of its own. 
I offer my greetings to you all on this 
happy occasion. 


I do not belong to the legal profession ; 
but like many others, I too occasionally 
have to go to a lawyer for private consulta- 
tion. A few general observations will, 
therefore, be not out of place The. 
reputation of the Madras Bar is too well 
known to need re-statement. As you are 
aware, many of our eminent leaders in 
public life, specially during the days of 
our Freedom struggle, were drawn from 
the legal profession. Some of them were 
great lawyers and fought many a memor a- 
ble legal battle. Gandhiji and Rajen 
Babu, C.R. Das and Motilal Nehru, Tej 
Bahadur Sapru and Bhulabhai Desai, Sir 
C.P.,S.Srinivasa Iyengar and Satyamurthi, 
to mention a few, were among the many 
who formed the illustrious galaxy. We all 
know how they gave up practice and by 
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their self-sacrifice and forceful advocacy 
won for us our cherised Freedom. Inside 
the Legislature, they played a notable role 
in the making of laws by virtue of their 
legal knowledge and training. Further, 
they made a substantial contribution to 
our national life in various spheres. 


The legal profession is deservedly consi- 
dered to be a noble and honourable 
one.’ We have, however, to re-assess its 
role in the post Freedom years. In the 
old days, civil, cirminal and personal laws 
alone dominated the scene, and the law- 
yers had to be well-versed in that limited 
field. Today the picture has changed 
very much, The Constitution,- inter- 
national Jaw and numerous taxation laws 
have opened out new vistas of specialised 
knowledge and practice. Specialists, par- 
ticularly in the taxation sphere, have also 
entered the field to interpret law. In the 
administration of justice, law is said to be 
no respector of persons and ignorance 
of law is no excuse. Thus, even the com- 
mon people have to be familiar with the 
laws of the land. That the understand- 
ing of the common man has now impro- 
ved considerably in comprehending the 
implications of certain laws—barring per- 
haps the taxation laws—is indicated by 
the reactions of the public to the decisions 
of Courts in important constitutional and 
other cases. Mass education helps this 
process. 


It should be remembered that law is the 
basis of civilised existence, but the society 
keeps changing from time to time. There- 
fore when laws are made by representa- 
tives of the people for the benefit of the 
people, as they ought to be in a Parlia- 
mentary democracy like ours, the concept 
of legal education has also to change to 
suit the needs of the times. When even a 
highly qualified lawyer needs acquisition 
of knowledge of new laws on new subjects 
in the course of his career, we can imagine 
the predicament of an ill-equipped lawyer. 
In these circumstances, there is clear need 


for periodical revision of the syllabus of 
studies of law students. I would partis 
cularly lay emphasis on the study of taxa- 
tion laws which have become brain-teaser- 
even for seasoned lawyers. The new 
generation of lawyers will have to keep 
abreast of latest developments to improve 
their professional skill. 


Of late, one notices that professionals 
in general for example, doctors, engineers 
and Jawyers—do not as much step out 
of their field to enrich public life as they 
did in the pre-Independence days. I 
strongly feel that members of different 
professions, particularly the lawyers, 
should seek avenues of public service and 
play a bigger part in our national life so 
that the people may benefit by their 
special knowledge and experience. 


Lawyers can serve society in a variety of 
ways. They have to see that justice in not 
delayed, for justice delayed, is justice 
denied. Our democracy is based on the 
principle of social justice. ,Legal aid to 
the poor is essential if the poor are to go to 
Courts of law for justice. There may be 
many poor people who, in their ignorance 
of law or in fear of high expense, may not 
consider it worthwhile to seek remedy in 
law Courts. It will be a great service to 
society if a body of lawyers is formed at 
every place with the sole object of render- 
ing free legal aid to the poor. The 
Government at present provides legal 
aid to the poor in some cases but that is 
not enough. 


Changes are bound to take place with 

to social welfare and community 
life, necessitated by the goal and ideals of 
welfare State. Consequently, many new 
laws have to be added to the statute book 
and amendments made to the existing 
laws, from time to time, to fulfil the aspira- 
tions of the people. As lawyers form 
an enlightened group of society they will 
do well to facilitate introduction of healthy 
measures for social justice. In fact, one of 
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the functions of the Bar Council is to pro- 
mote and support law reform.. 


I realise that members of the Bar who 
attain eminence in their’ profession are 
often called upon to serve on the Bench; 
and if I may say so, they invariably make 
considerable pecuniary sacrifice. But I 
believe they give up their lucrative pra- 
ctice to join the Bench, in a spirit of service 
The judiciary is the bulwark of democracy 
and it is a matter of great satisfaction that 
people have faith in the impartiality and 
and independence of the highest judiciary, 
the High Courts and the Surpeme Court. 
Rule of law is the foundation of our demo- 
cracy and freedom. We are passing 
through difficult times. In a developing 
country like ours, people are restless 
for improving their economic condition. 
They are faced with many problems and 
resort to violence for a remedy. It is 
not by violence and disrespect for law that 
we can achieve anything constructive. 
Nor is it beyond our capacity to solve 
our problems by peaceful means and 
democratic processes. It is the duty of 
all peace-loving and patriotic citizens, 
particularly lawyers, to uphold the rule 
of law and do everything in their power to 
influence the people to cultivate respect 
for law. ‘The Lord Chancellor of Britain, 
Lord Hailsham, during his recent,visit to ` é - 
Delhi, rightly observed’: 

‘* Without the advocate devoted but 
jealous of his integrity, there can be no 
impartial justice and apart from his 
service to his client, it is part of the duty 
of the advocate constantly to assert the 
need for the rule of law as an essential 
condition of the happiness of mankind”. 


I have now great pleasure in declaring 
open this new building of the Madras 
Bar Council. I wish you a bright future. 


A NOTE ON 
STATE OF MADRAS v. RAMALINGA 
REDDIAR, (1967) 2 M.L.J. 131 AND 
SECTION 80, CIVIL PROCEDURE 
CODE 
= By 
MAHALINGA PADMANABHAN, Advocate 
and Professor of Law, Tuticorin. 


The decision in The State of Madras v. 
Ramalinga Reddiar}, purports to lay 
down that a notice under section, 80, Civil 
Procedure Code, will be necessary even 
in the'case of ‘ threatened acts’ of the 
Government. Reliance for the position 
is placed on the judgment of the Lahore 
High Cuort in Shkingara Singh v. O’ Calla- 
ghan*; a case arising out of the famous 
INA formed, in: Malaya when Japan 
overran that part of the: British Empire, 
in preference to Arunachalam Chetty v. 
David’. Reliance is also placed 


is the latest decision on section 80. 


The decision under notice arose out of a 
reference by Mr. Justice Veeraswami, 
as he then was, on a conflict of ‘Gase. 
law, on this point, particularly the 
interpretation of section 80 by Curgenven, 
J. in Krishnaswami Sastri v. Syed Ahamed.’ 
The next case, an earlier one, in Áru- 
nackalam Chetty v. David®, is the one 
which was examined by Ananta- 
marayanan, C. J., in the instant case. 


: 
The instant decision holds that the correct 
interpretation of section 80 is laid down 
in Shingara Singh v. O’ Callaghan®. The 
words; “ purporting to be done” must be 
taken to be used in the present indefinite 
form and that it is wider in import and 
application, than the phrase ‘ purporting 
to have been done’ and that the gram- 
matical construction affords enough 





1. (1967) 2 M.LJ. 131. 
2. LL.R. (1946) Lah. 247 (F.B.) 
3. (1926) 50 M.L.J. 39: LL.R. (1927) 50 
Mad. 239 : 51 M.L.J. 671. 
4. (1967) 1 S.C.J. 267 : (1966) 1 S.C.R. 986, 
5. (1931) 34 L.W. 993. 
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authority for the proposition, that even 
as regards threatened acts in future, sec- 
tion 80 notice will be necessary. 
Remarking that there can be no act which 
has not a beginning in the past the 
learned Chief Justice observes: ““We are 
unable to conceive of a suit even for an 
injunction simpliciter against any Public 
Officer, which does not have reference 
to some action in the past, upon which 
that authority has passed it, may be 
a claim of right or a notice or a threat 
to do something, within what that 
authority regards as the scope of its 
power. After all, there cannot be a suit 
for an injunction based on a future 
apprehension, pure and simple, and sus- 
pended in the air, so to speak, without 
a foundation of something that had 
already occufred or had already been 
claimed, asserted or denied. Once this 
is made evident, it will be clear that every: 
suit, includmg a suit for injunction wil 
have some reference to a past state of 
tight, claim or denial as between the 
public authority and the concerned party 
and hence will come within the ambit 
of the phraseology of section 80, Civil 
Procedure Code.” The learned Judge also 
observes, that the last word onthe matter 
has been said in Sawai Singhan v. Secre- 
tary of State for India, and that section 80 
is “explicit, expressive, and admits of no 
qualifications.” But strangely enough the 
learned Chief Justice concludes the judg- 
ment with these observations: ‘Finally 
and before taking leave of the reference, 
we desire to observe that this is a case 
in which the affected party (respondents) 
claims that the property is his private 
property and expresses his intention to 
tile a declaratory suit based on title, also 
asking for a permanent injunction. In 
that context, great and irreparable harm 
might be done, if the executive ptoceed 
to demolish the wall in question, taking 


6. (1967) 1 S.CJ, 267 * (1967) 1 S.C.R. 986 ; 
AIR. 1966 S.C, 1068, 
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advantage of the fact that the Executive 
cannot be immediately restrained by 
means of an interim injunction because 
of the notice under section 80, Civil Pro- 
cedure Code, which is essential. This 
consideration, we find, has been actually 
referred to in one of the judgments, in the 
interpretation of section 80, Civil Pro- 
cedure Code. It may be irrelevant for 
the task of interpretation, but it is cer- 
tainly relevant for what is to be the pro- 
per action on the part of the authority 
when threatened with such a suit. In 
our opinion, when there is the clear un» 
dertaking to file such a suit within the 
time stipulated the executive cought to 
stay its hands in respect of any irrepara- 
ble act, which may finally give rise to 
a heavy claim in damages or compensa- 
tion if the suit succeeds.” Is this a pious 
wish or a direction which the authorities 
are bound to obey or the law laid down 
in respect of matters of the kind when 
the facts are as found in the decision, is a 
little difficult to diagnose. For ought 
we know it will perhaps correctly, be 
interpreted merely as an obiter dictum. 


The judgment, as is evident, does not con- 
template the possibility of a case where 
a threatened act without 
reference to and completely unconnected 
with any past dealings between the party 
concerned.and the Government. In the 
case, for instance, where the dispute 
was between two competiting ayacutdars 
in regard to the placement of a weir for 
water supply at a strategic point which 
was sought to be shifted to a point more 
advantageous point to one of the parties 
and the Government officials concerned, 
being persuaded by that party, threatened 
to shift the weir to the disadvantage of the 
other party, there was no conflict or com- 
petition between the aggrieved party 
and the Government directly or even 
indirectly. So under the circumstances 
when the Govergment threatened an 
action and the party who is at a dis- 
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advantage seeks to prevent it by a suit 
for declaration and injunction how long 
can he wait for the Government to react, 
by means of the statutory notice under 
section 80. Apart from the Poet’s? 
interpretation of “time present and time 
past both perhaps present in time future 
and time future contained in time past”, 
in practicality, the above possibility is 
a certainty in many cases and the parties 
have suffered by reason of section 80. 
Many such instances can easily be ima- 
gained and have happened and a party 
affected rarely gets any time to issue the 
prescribed notice. 


It is this contingency that has been clearly 
stated and brought out in Arunachalam 
Chztty v. David’ and which has been 
followed in Krishaaswamy Sastri v. Syed 
Akamed*. 


Before proceeding to examine the aboye- 
mentioned two decisions it is necessary 
to note the decisions in Bhagchand v. 
Secretary of State for India), and Nirmal 
Chand v. Thz Union of India, which 
follows and approbates the former deci- 
sion. In Nirmal Chand v. The Union of 
India*?, the question was whether a suit 
filed under Order 21, rule 63, Civil Pro- 
cedure Code, would attract the provisions 
of section 80. The case was a peculiar 
one in that the Government argued that 
notice was not necessary, because it was 
convenient to them to do so on a question 
of limitation. It must be incidentally 
noticed that the Government may also 
take up such positions if it suits them, 
and this conduct has to be compared 
with the sentiments and hopes expressed 
by Mr. Justice Anantanarayanan, in the 
case under review. The Supreme Court 
examined the position and held that sec- 
tion 80 would apply to a suit of that 
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kind . While doing so it referred tO 
the Privy Council decision as holding 
that section 80 applied to all forms of 
suits and whatever the relief sought may 
be including a suit for injunction. The 
question there was not one of whether 
notice will be necessary if the Act threa- 
tened by the Government was a future 
act. The argument for the appellant 
in that case was summed up by Gajen- 
dragadkar, C. J., thus: “It is next 
contended that no notice can be said 
to be required for suits under Order 21, 
rule 63, because the principal object 
for enacting section 80 is absent in the 
case of such suits. The argument is 
that the requirement about the statutory 
notice prescribed by section 80 proceeds 
on the basis that it is desirable to give 
such: notice to afford the Government 
an opportunity to consider whether the 
claims made against it should be settled 
or not. The Legislature thought that 
if the Government is informed before 
hand about civil acticns intended to be 
taken against it, it may in some cases 
avoid unnecessary litigation by accepting 
the claims if it is satisfied that the claims 
are well-founded. In the case of a suit 
under Order 21, rule 63, there is hardly 
any need to give such a notice, because 
the Government was already a party 
in the investigation proceedings and it 
knows what the appellant’s case was in 
regard to the attachment sought to be 
levied at its instance. Since the respon- 
dent knows all about the claim of the 
appellant in regard to the properties in 
question, it is futile and unnecessary to 
require that a notice should be given to 
the respondent before a suit can be filed 
by the appellant under Order 21, rule 63.” 
He observes further: “Tt is significant 
that in a large majority of cases the plea 
that the Government raises is that notice 
is necessary and it is generally contended 
that the notice being defective in one 
particular or another makes the suit in- 
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competent, and in dealing with such pleas, 
Courts have naturally sought to inter- 
pret the notices somewhat liberally 
and have sometimes observed that in 
enforcing the provisions of section 80 com. 
mon sense and sense of priority should 
determine the judgment . It is very un- 
usual for the Government to contend 
that in a suit brought against it, no 
notice is required under section 80. It 
is plain that such a plea has been raised 
by the respondent in the present case, 
because it helps the respondent to defeat 
the appellants’ claim on the ground of 
limitation.” 


In the Privy Council case what was 
sought to be prevented was the enforce- 
ment of an order for collecticn of a levy 
in the nature of compensation for an 
affected community and charges for 
maintenance ofa police force to protect 
them. The order requiring the payment 
of levy by the merchants of the affected 
place had already been passed. In the 
course of laying down that section 80 is 
“express, explicit and mandatory” and it 
“ admits of no implications or exceptions” 
the Privy Council considered, the fact 
that the order of levy had had already 
been passed. It observed: “If that 
(the order) was valid there was nothing 
to be restrained. Hence though the Act 
to be restrained is something apprehend- 
ed in the future, the act alone ‘in res- 
pect of which’ a suit lies, if at all, is the 
order already completed and issued.” 
It will be clear from the above observa- 
tion that the Privy Council was not 
directly deciding the point as to whe- 
ther a threatened actionin future will 
attract section 80 or not, though, no 
doubt, inthe earlier part of the judgment 
it expressed in a waythe helplessness of an 
affected party by reason of the mandatory 
nature of section 80 and felt that if any 
remedy was to be had, it could not be 
from the Court, but through legislative 
amendment only. ~ 
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This feature of the Privy Council case 
was clearly seen and felt by Mr. Justice 
Curgenven in Krisknaswami Sastri v. 
Syed Ahamed1?, 


That leads us on to a consideration of 
the two cases Krishnaswami Sastri v. 
Syed Ahamed'* and Arunachalam Chetty 
V. David!9. It falls to be noted that the 
Privy Council case did not consider 
Arunachalam Chetty v. David. 


In Arunachalam Chetty v. David*8, the 
suit was for an injunction against an 
Official Receiver from selling the pro- 
perty concerned but no notice under 
section 80 was served on the official. 
The Official Receiver advertised the 
suit properties for sale on 10th November, 
1924. On the 5th of November, the 
plaintiff sent notice to the defendant and 
the suit was filed on the 7th of November. 
The Subordinate Court of Sivaganga 
i.e., the trial Court dismissed the suit on 
the ground that two months had not 
elapsed before the filing of the suit and 
after giving notice. The question sub- 
stantially was whether notice was neces- 
sary in the circumstances of that case. 
It was argued for the plaintiff that the 
suit was in respect of an act purporting 
to be done by the official and not in res- 
pect of an act which was begun and there- 
fore the section did not apply. Mr. Justice 
Ramesam observed: “ The phrase is 
not ‘an act done’, but ‘an act pur- 
porting to be done’ and the words 
“to be done’ are not inconsistent with 
a future act. It is possible to describe 
a future act by the phrase using the words 
* purporting to be done’ by using other 
appropriate words such as ‘future’ or 
‘intended’ indicating that a future act 
was meant or by the mere use of the 
future tense in the sentence....The phrase 
“purporting to be done’ uses the present 


indefinite form and is grammatically wider 
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than the phrase ‘purporting to have 
been done.’ While conceding all these 
I am still of opinion that as a matter 
of an ordinary idiom the whole phrase 
“an act purporting to be done” would 
ordinarily refer to past acts only whether 
finished or begun, but incomplete 
and does refer to future acts. 
The use of the perfect form is not 
ordinarily resorted to for describing past 
acts though grammatically more accurate 
and if a future act is meant it is expressly 
described by appropriate words. Where 
no such words are used, the phrase ought 
in my opinion to be ordinarily limited 
to past acts (unless the context requires 
one to extend it to future acts also there 
being no grammatical impediment to 
doing so) as a matter of reasonable cons- 
truction if not of grammatical necessity.” 
Mr. Justice Reilly in a separate judg- 
ment in answering the contentions on 
behalf of the Official Receiver observed 
that section 80 clearly makes notice neces- 
sary for every suit against the S:cretary 
of State, whether in respect of past or 
future acts. On the question whether 
it is reasonable so to interpret the section 
as to require notice of attendant danger 
andirreparable damage to be given before 
the institution of suit for injunction against 
the Secretary of State but not before 
the institution of a suit for injunction 
against a public officer he observes: 
“I see nothing really unreasonable in 
supposing that such a distinction was 
contemplated by the Legislature. Even 
when a suit is to be brought against the 
Secretary of State for an injunction, if 
the protection of a temporary injunction 
is urgently necessary, the plaintiff can 
obtain. the temporary injunction against 
the public officer whose immediate act 
is feared ifthe section allows him to insti- 
tute a suit at once against that officer 
without notice. In practice the immediate 
protection of a temporary injunction 
need never be required against the 


` 
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Secretary of State. Finally in interpret- 
ing the words in question there is one 
other consideration of great importance. 
So far asit is concerned with suits against 
public officers section 80, Civil Pro“ 
cedure Code, is a provision restricting 
the ordinary right of every man to come 
to the civil Courts for relief. It is our 
duty to interpret such a provision with 
the utmost strictness, and we must be 
very sure that our interpretation does not 
take us one fraction of an inch, one iota, 
beyond the length to which the language 
of thé provision clearly compels us to 
go. For these reasons, if the question 
were bare of authority, I should have 
no doubt that the correct interpretation 
of the words in question was the narrower 
one viz., that ‘ act’ does not include here 
a future act.” 


The discussion of the question in . the 
earlier part of the judgment is as follows: 
“ The question which contention is cor- 
rect dspends on the interpretation of 
the words “ in respect of any act pur- 
porting to be done by such public officer 
in his official capacity ” in the section. 
Do those words cover only a past act or 
do they include also a future act? On the 
surface by their mere grammatical form, 
the words quoted appear to me capable 
of including a future act. But, when 
we probe into their meaning, can we 
say with propriety that an act purports 
to be done in any particular manner or 
capacity until it is actually done ? We 
can conceive an imaginary act and con- 
ceive it as done in some particular capa- 
city. But can we properly speak of an 
act not yet done as an act purporting— 
that is; conveying to the outer world a 
pretence or profession—to be done ina 
particular capacity. No doubt we could 
do so hypothetically. But, if the 
dry language of a statute speaks of an 
act purporting so and so without adding 
any word to indicate that the expression 
is intended to include not only acts done 
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but also acts threatened, contemplated 
or intended, are we at liberty, to inter- 
pret the expression as including an act not 
yet done ? if the words in question were 
“ in respect of any act done by a public 
officer in his official capacity,” would 
there be any doubt that they did not in- 
clude an act not yet done ? Does the in- 
sertion of the words “‘ purporting to be” 
not only widen the character of the acts 
included but also add future acts to past 
act8 ? wu... In practice almost all 
suits against public officers in respect 
of future acts will be suits for injunction, 
Unless a suit for an injunction is to fail 
entirely of its purpose, it is often neces- 
sary that the plaintiff should obtain a 
temporary injunction pending the suit. 
Under our procedure a temporary in- 
junction can be obtained only after a 
suit is instituted. Ifno suit can be insti- 
tuted for an injunction against a public 
officer and no temporary injunction can 
be obtained against him untiltwo months 
after notice of the suit has been given 
the remedy of injunction againsg such an 
officer may often be illusory. Can we 
suppose that the Legislature intended to 
deprive a private party of a remedy against 
a publio officer which can be enforced 
against another private party or to ex- 
pose a private party to the risk of ir- 
reparable damage at the hands of public 
Officer, though means are provided for 
guarding against such damage at the 
hands of another private party ? Can 
we suppose that the Legislature, having 
provided the Courts with the weapon of 
a temporary injunction for the protection 
of private rights, intended to tie the hands 
of the Courts fortwo months before that 
weapon may be used against a public 
officer. This last suggestion at least we 
cannot accept lightly. It is a well-es- 
tablished rule that, when a provision of 
a statute is susceptible of two interpre“ 
tations and one of them leads to a mani- 
fest absurdity or toa clear risk of in- 
justice and the- other leads to no such 
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consequences, the second interpretation 
must be adopted. In my opinion that 
rule may properly be applied in inter- 
preting the words now in question. 
The case Krishnaswami Sastri v. Syed 
Ahmad14, was also one against the Offi- 
cial Receiver, the relief sought being in 
regard to obtaining payment in respect 
of future collections made by him. 
The issue was whether the suit was bad 
for want of notice under section 80. 
The learned Judge categorically laid down 
that the section refers to only the past 
and not to any furture action. Referring 
to the Privy Council case, Curgenvan, J., 
observed: “ I am asked to hold that the 
later Privy Coucil case, Bhagchand 
Dagadas v. Secretary of State for India®, 
renders that decision in Arunachalam 
Chetty v. David,1® no longer good 
law. But I cannot find that their Lord- 
ships have held anything more than that 
section 80 will apply to any kind of suit, 
whatever the relief sought, including 
a suit for an injunction. But, of course, 
it may very well be that a suit for an 
injunction may be based upon past acts, 
and not merely upon an apprehension 
of future action. That in fact, was the 
case there, because the relief asked for 
was in the first place a declaration that 
certain official notices and orders were 
ultra vires and invalid and, secondly, 
for an injunction permanently res, 
training all executive action thereunder, 
There Lordships expressly say that the 
right to the first relief could not have been 
claimed against the defendant unless 
they had notice under section 80. There 
is not even any discussion with regard 
to the expression ‘for any act purporting 
to be done’, and I cannot accordingly 
read into the decision any construction 
of that phrase.” 

The next case to be examined is Sringhara 
Singh «v. O. Collaghan1?, on’ which the 
14. ce 34 L.W. 
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learned Chief Justice practically relies, 
That was a case where the plaintiff sought 
to restrain a Court Martial from 
Proceeding with the trial of the suit. 


The Court was constituted under an order 
of the Government consequent on the 
cessation of hostilitess in the Second 
World War and the plaintiffs coming 
back under the jurisdiction of the Go- 
vernment of India. It was contended 
that the suit could not be maintained 
for want of notice under section 80. 


Judgment was delivered by Justice Abdur 
Rahman one of the Judges sitting in a 
Special Full Bench constituted for the 
purpose. The decision is elaborate and 
considers all the decisions on the point 
particularly Arunachalam Chetty v. 
David18 Krishnaswamy Sastri v. Syed 
Almad}®, and the Privy Council case in 
Bhagchand v. Secretary of State for 
India®®, The learned Judge examines in 
detail the judgment, of Ramesam, J., 


Reilly, J., and Curgenven, J., and finally 
ends up by rejecting all these interpreta- 
tions. Hoe has not however given any 
particular reason for rejecting those 
decisions. The learned Judge takes exce- 
ption to the observations of Ramesam, J. 
but when we probe into their meaning, 
can we say with propriety that an act 
purports to be done in any particular 
manner or capacity until it is actuelly 
done and observes, “I must say that I 
have not been able to understand what 
the learned Judge tried to convey. We 
see instead, first of all, no need for pro- 
bing when the meaning of the words 
was clear to use his own words, ‘on 
the surface by their mere grammatical 
form: “ The learned Judge continued 
that if the Legislature had intended to 
cover an act which had already been 
done could it not have used the expres- 
sion act done or purporting to have been 

18. I.L.R. (1927) 50 Mad. 239: 51 M.L.J.671. 
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done’ instead of the words ‘an aot pur- 
porting to be done’. Apparently, . the 
emphasis was meant to be laid on the word 
‘purporting’ with the object of protecting 
a public officer both in regard to an act 
to be done by him in his official capacity 
and in regard to the act purporting to 
be done by him in that capacity since 
the fatter wovld also include the former.” 
After considering the judgment of Justice 
Reilly also he criticises the judgment of 
Curgenven, J., particularly where he dis- 
tinguishes the Privy Council case and 
states, “referring to their Lordships’ 
(of the Privy Council) decision Curgenven 
J., observes that he could not find any- 
thing in that judgment except that Their 
Lordships had held that section 80 would 
apply to any kind of suit, whatever the 
relief sought including the suit for injunc- 
tion” (what else, may I respectfully ask, 
was required). “ To try to distinguish it, 
he seeins to have thought that a suit for 
injunction may very well be based upon 
past acts and not merely upon an appre- 
hension of future acts and that Their 
Lordships’ observations were in that case 
confined to cases where a suit for injunc- 
tion was based upon past acts only.” 
After making these observations he goes 
back to the Privy Council decision and 
concludes, that “ Curgenven, J. had been 
apparently misled by the following obser- 
vations at page 747 of the report : “So 
too, the contention that the act purport- 
ing to be done by the Collector in his 
official capacity, in respect of which 
the suit was begun, was his threatened 
enforcement of payment is fallacicus 
also, since the illegality, if any, is in the 
order for recovery of the tax. If that 
was valid, there was nothing to be res- 
trained. Hence, the act to be restrained 
is something apprehended, in the future ; 
the act alone ‘in respect of which’ the 
suit lies, if at all, is the order already com- 
pleted and issued °’............0++ 

‘¢ That this was an additional reason is not 
open to doubt as their Lordships had used 


the word ‘also’ after the word ‘ falla- 
cious’ but this appears to have been lost 
sight of by Curgenven, J., in P. Krishna- 
swami Sastri v. Syed Alimed*), This deci- 
sion, I might add, was not followed by a 
learned Single Judge of this Court in 
N. W. Railway Administraion v. N. W. 
Railway Union??.” 

What Mr. Justice Abdur Rahman over- 
looked was that Their Lordships were not 
concerned with the nature of the act past 
present or future so much as the form of 
the suit and their observations at page 185 
column 1 that “‘.............. it is reasonable 
to suppose that the section has not been 
found to work injustice, but, if this is not 
80, it is a matter to be rectified by amend- 
ing the Act” clearly shows that they 
were not prepared to stop and examine 
if it had caused hardship ; and the real 
hardship was not placed before them. 
They had not before them the judgment of 
Arunachalam Chetty vw. David?®, Mr, 
Justice Abdul Rahman had the oppor- 
tunity but allowed himself to be carried 
away by the force of the declaration that 
section 80 was ‘explicit’ expressive, and 
will not admit of any implications.” But 
on the contrary Mr. Justice Curgenven 
did, and after reading Arunachalam Chetty 
v. David?? considered the difficulty as a 
real and a dangerous one and found that 
the language employed would not and 
was not intended to cover future acts 
In fact the act in the Privy Council case 
was the execution of the order of levy 
which had already been passed and per- 
haps was long enough in the field and the 
parties could have issued section 80 
notice. 

The learned Chief Justice Mr. Ananta- 
narayanan in the instant case was carried 
away by the force of the words “ explicit, 
expressive and mandatory ” and has not 
given any reason why he proeferréd the 
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view of Abdur Rahman, J. to those of 
Ramesam and Curgenven, JJ. Probably 
it was because in the Lahore case the 
pointed question of action in futuro was 
considered by that Judge is also all the 
decisions on the point. 


The grammatical interpretation would 
mean a past act and an act in the present 
but not an aot yet to be done. It is also 
evident that the Chief Justice was not quite 
convinced that the Lahore interpretation 
meets the contingency satisfactorily and 
that is why he adds in the concluding 
portion a suggestion as to how the officer 
concerned should act. But the question 
is how many will do as he indicates ? 


The Privy Council case does not lay down 
that in all cases section 80 notice is neces- 
sary. The interpretation of Justice 
Ramesam isin consonance with the spirit 
of the law of affording protection to the 
needy and saving them from unintended 
acts of hardship being inflicted by a power” 
ful opponent, viz., the Government: 
The section cries for a reasonable inter’ 
pretation and not for a mere grammatica 
approach though in the present case 
gtammar also points to an appropriate 
interpretation., If necessary, the section 
must be amended in the form mentioned 
at page 184 by the Privy Council in the 
course of its judgment. But that is quite 
unnecessary in the face of the two judg- 
ments in David’s case®4, and Syed Amed’s 
case*®, respectively. 

The following passage from Friedmann’s 
‘Law in A Changing Society’ makes 
interesting reading in this context : “ The 
clash of values and interests, the conflict 
between different judicial approaches, is 
no less marked in the interpretation of 
statutes than it is in the common law, 
The controversy between the ‘ literal’ and 
‘liberat’ theories of statutory interpreta- 
tion corresponds closely to that between 
fe en ee Je BS S 
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the adherents of a statio and a dynamic 
interpretation. The former regard the 
interpretation of a statute as essentially 
an exercise in grammer, based on a strict 
distinction between the legislative and 
the interpretative function. The latter 
regard it as a process of purposeful colla- 
boration based on an understanding of 
the legislative purpose, for which the rule 
of Heydon’s caset or Plowden’s celebrated 
note on Eyston v. Studd*® can still serve 
as a guide. 

And in order to form a right judgment 
when the letter of a statute is restrained, 
and when enlarged, by equity, it is a good 
way, when you peruse a statute, to suppose 
that the law-maker is present, and that 
you have asked him the question you 
want to know touching the equity ; then 
you must give yourself such an answer 
as you imagine he would have done, if 
he had been present ............... And if 
the law-maker would have followed the 
equity, notwithstanding the words of the 
law you may safely do the 
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SECTION 17 (1), PROVINCIAL SMALL 
CAUSE COURTS ACT 


By 


t 


P. T. DoraiswaMy, Advocate, Salem-7 


A friend from Tiruchy points out? that 
the defendant in a Small Cause suit, 
against whom an ex parte decree has been 
passed, is obliged to deposit the decree 
amount or furnish security for the same, 
in case he wants to file an application to 
set aside the ex parte decree. He feels 
that there is no need for this provision 
especially when there is no similar provi- 
sion under Order 9, Rule 13, Civil Proce- 
dure Code. He feels that the Small Cause 
defendants are discriminated. The argu- 
ment is quite understandable. I feel that 
the discrimination should also go but with 
one difference. A similar provision should 
be installed in Order 9, Rule 13, Civil 
Procedure Code also, in money suits. 
We see defendants in promissory note 
suits, allow the decree to be passed ex 
parte when the Judge gets tired of adjourn- 
ing it further, and then hang on an appli- 
cation under Order 9, Rule 13, Civil Pro- 
cedure Code for eternity. Courts are 
not always eager to dispose off these 
applications, as their disposal would in- 
variably add one more suit to his file. 
The real sufferer is the plaintiff who has 
spent’ a sizeable amount on his suit and 
who is placed in a sort of Thrisanku 
Swargam. He can neither execute his 
decree for fear that ultimately he won't 
be allowed to execute the ex parte decree ; 
nor is he allowed to have a trial of the case 
as the ex parte decree stands in the way. 
The rule may be amended to say that 
‘every ‘application under Order 9, Rule 13, 
Civil. Procedure Code in a money suit, 
should be accompanied by a cash deposit 
of the suit costs as taxed and an offer of 
suitable security for the deoree amount. 
I feel that though the enforcement of the 
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security portion of it may be difficult in 
cases of the ex parte decrees for the first 
time. But the requirement of the deposit 
of the suit costs at least, is an essential 
reform of the rule which is required im- 
mediately to stall unscrupulous defendants 
from carrying on indefinitely with an 
application under Order 9, Rule 13, Civil 
Procedure Code. It can be safely provid- 
ed that on such deposit being made, within 
30 days of the decree, the decree, if ex 
parte, skall be set aside, if the application 
under Order 9, Rule 13, Civil Procedure 
Code is made for the first time. If the 
suit undergoes a second ex parte decrees 
then the rule could be further amended 
to demand security for the suit amount. 
These requirements shall be made some- 
thing like Order 21, Rule 89, Civil Proce- 
dure Code so that the decree holder will 
never grudge the decree being set aside, 
and at the same time, giving a reasonable 
defendant, afresh opportunity to place his 
case before the Court. If the ex parte 


decree is passed for a second time, that 
‘itself shows that the deferidant is un- 


reasonable and that, if he really wants his 
case to be heard, it could only be by 
offering security for the suit amount. 


The only snag in such a provision will be 
that the “Taxed Costs” should be known 
within at least 15 days of the passing of the 
decree. For that, if the decree is ex 
parte, the suit should be called again on 
the 15th day and the Court should 
announce the costs of the parties as taxed 
by the Court, and the same should be 
found in the general diary of the Court 
The above amendment, if incorporated. 
would reduce the Order 9, Rule 13 appli- 
cation by over 50% and there will be 
application only in cases where the 
defendant feels that there is something 
to be said on his behalf. 
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NOTE ON MOHAMED HUSSAIN F. 
A.K.M. PITCHAT, (1970) 2 M.L.J. 663: 
83 L.W. 775. 


AND 


INDUKURU VENKATARAMIAH 
CHETTY V. PYDA ADISESHACHA- 
LAM CHETTY CHARITIES BY ITS 
TRUSTEES P. R. NATHAN, (1971) 84 
L.W. 27. 

By 
M/s. V. NARAYANASWAMI 
AND 
K. R. RAMABHADRAN, 
Advocates, Madras. 


In two recent judgments of the High Court 
reported in Md. Hussain’s case! and 
I. Venk atcramiah Chetty’s case? the pre~ 
vious 1ulings of the High Court reported 
in Arunagiri Nadar v. X. P. Rathinasami® 
and N. Baktavatsalu Chetty v. M. Natesa 
Achari* have not been accepted and have 
been dissented from. 


Inthe case reported in Md. Hussain’s case? 
the point that arose for consideration 
was whether an application under 
section 18 of the Madras Act XVIII of 
1960 for re-delivery would be main- 
tainable after possession was obtained 
by a land-lord from a tenant through pro- 
cess of Court in pursuance of an order of 
eviction despite the said order being set 
aside subsequently. Ramanujam, J. held 
that such an application was maintain- 
able following a Bench decision rendered 
in Thangaswamy Chettiar v. Bapoo Sahib’ 
Under almost identical set of circum: 
stances Ramaprasada Rao, J. had earlier 
held in a decision reported in Arunagiri 
Nadar v. S. P. Rathinasami? that such an 
application will not be maintainable. 
The learned Judge in taking that view 





(4970) 83 L.W. 775 : (1970) 2 M.L.J. 663. 
(1971) 84 Law Weskly 27. 
(1970) 83 L.W. 745. 
(1968) 81 L.W. 13 : (1968) 1 M.L.J, 
eo 


aBaepr 


(1949) 2 M.L.J. 699.° 


THE MADRAS BAW JOURNAL 


{1978 


also relied on another Bench decision 
reported in Mayilsami Gounder v. Rama- 
moorthi.® 


Thus on the same question of law two 
divergent views of two single Judges of the 
same Court are holding the field. 


In the case reported in Venkataramiah 
Chetty’s case” the roint that arose for 
consideration was whether the require- 
ment of a building for putting up a’ 
Kalyana Mandapam to increase the 
income of a religious institution tor 
feeding the poor would be for the 
purrose of the institution entitling it to 
seek eviction of a tenant under the 
provisions of section 10 (3) (b) of the 
Act. Kailasam, J. held that the 
institution will be entitled to seek evic- 
tion as under that section there was no 
need for the institution itself to use the 
building and it would be enough if it was 
for the purpose of the institution. In 
taking that view His Lordship dissented 
from a contrary View taken by Ananta- 
narayanan, C.J. in a decision reported in 
N. Bhaktavatsalu Chetty v. M. Natesa 
Achari® and another unreported decision 
in C. R. P. No. 113 of 1961. Again on the 
same point of law two divergent views 
oftwo Single Judges ofthe same Court 
hold the field. 


Different views on the same point of law 
by two or more Single Judges of a High 
Court may not be in furtherance of uni- 
formity of the legal decisions of a High 
Court which are binding on the subordi- 
nate Courts. The subordinate Courts 
also will find it difficult to make up their 
minds when such decisions are cited before 
them. It will be apt in this context to 
tefer to the observations of the Supreme 
Court in Zala Sri Bhagwan v. Ram Chand? 
which run thus: 
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“It is hardly necessary to emphasise 
that considerations of judicial propriety 
and decorum require that if a learned 
Single Judge hearing a matter is inclined 
to take the view that the earlier decisions 
of the High Court whether of a Division 
Bench or of a Single Judge, need to be 
reconsidered he should not embark upon 
that enquiry sitting as a Single Judge, 
but should refer the matter to a Division 
Bench or in a proper case place the rele- 
vant paters before the Chief Justice to 
enable him to constitute a larger Bench 
to examine the question. That is the 
proper and traditional way to deal with 
such matters and it is founded on healthy 
princivles of judicial decorum and pro- 
priety.” 


HARDSHIP CAUSED BY SECTION 
20, NEGOTIABLE INSTRUMENTS 
ACT 


By 
T. S. SUBRAMANIAM, Advocate, Tiruchi. 


The rule and working of the law must be 
even and equitable between parties with- 
out giving an advantage to the one and a 
disadvantage to the other ; and for how- 
so-much-ever of time a particular section 
of the law might have been in vogue, that 
by itself will not make it any the more 
righteous, if in its actual working it has 
really done greater harm than good. For 
instance, take the case of section 20 of the 
Negotiable Instruments Act. It reads 
thus : ‘When one person signs and deli- 
vers to another a paper stamped in accord- 
ance with the law, relating to Negotiable 
Instruments then in force in India, either 
wholly blank or having written thereon 
an incomplete Negotiable Instrument 
and thereby gives prima facie authority to 
the holder thereof to make or complete 
as the case may upon it a Negotiable 
Instrument for any amount specified 
thereon not exceeding the amount covered 
by the stamp, the person signing shall 
be liable on such instrument in the 
capacity in which he signed the same to 
any holder in due course for such amount 
eon ES > In actual practice no other 
jaw has done greater havoc and injustice 
than this section by the use of it by relent- 
jess and unscrupulous money-lenders. 
Conceive of a case, which very often 
happens of a poor middle class person, 
going in for a loan of Rs. 2000 or so, for 
his daughter’s marriage from a heartless 
moneylender. The revenue stamp affixed 
on the blank promissory note form to be 
filled up is twentyfive Naye Paise; but 
after the borrower has left, the lender fills 
up the name of the payee, not his own, 
but of some other third-party unknown 
and unseen by the debtor, for twice, 
thrice or any number bf times the amount, 
the debtor borrowed. The ninny of a 


34 TH MADRAS LAW JOURNAL. 


debtor after a lapse of some considerable 
time is surprised with a subpoena to 
answer a claim of a very huge sum from 
an unknown plaintiff. The real person 
who was instrumental to fill up the figure 
of the loan etc., in the promissory note 
some times skulks away, and in a defence 
put up by the’ defendant that he never 
executed the promissory note, in favour 
of the named payee nor received so much 
sum etc., the Court would simply stop him 
saying that the defence is not open under 
section 20 of the Negotiable Instruments 
Act. There have been numerous hard 
cases like the one alluded and the defen- 
dant has been compelled to pay the decree 
amount. Is not this inequitable? And 
can there be no remedy to relieve the 
hardships caused to parties under the 
section? Cannot it be deleted and 
removed ? 
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ELECTORAL ROLLS IN GENERAL 
ELECTIONS 


By 
P. S. SUBRAMANIAN, Advocate, Vellore. 


The proper preparation of electoral rolls 
is a sign of healthy democracy. It is 
enshrined in our Constitution that every 
citizen of India who has attained the 
age of twenty-one years and not suffer- 
ing from any disqualification on the 
grounds of non-residence, unsoundness 
of mind, crime, or corrupt illegal prac- 
tice shall be entitled to be registered a 
voter in the elections to the House of 
the People and to the Legislative 
Assembly of every State. We have no 
separate electorates based on reli- 
gion, race or caste. According to our 
Constitution all are equal before the law 
and a person is a voter because he is 
a citizen of India and an adult capable 
of exercising his franchise. 


Article 324 of the Constitution has vest- 
ed the superintendence, direction and 
control of the preparation of the electo- 
ral rolls with the Election Commission. 
According to Article 325 there shall be 
only one general electoral roll for every 
territorial constituency for election to 
either House of Parliament or to the 
House of the Legislature of a State. 
Subject to the provisions of the Consti- 
tution, Parliament and the Legislatures 
of States are empowered to, enact laws 
for the preparation of electoral rolls 
from time to time for the proper con- 
duct of elections. The main purpose of 
Part XV of the Constitution relating to 
election is thusa code in itself providing 
the groundwork for setting the law in 
motion. The main purpose underlying 
these Articles is to ensure that conduct 
of elections is left to the Election Com- 
mission unhindered and the working of 
the machinery proceeds smoothly till the 
results are declared without being res- 
trained by any judicial or other process. 
This power of the Election Commission 
has further been extended by the Repre- 
sentation of the People (Second Amend- 
ment) Act, 1965. 

The Representation of the People Act, 
1950 ‘was enacted inter alia for the pre- 
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paration of electoral rolls. Section 28 
of the Act empowers the Central Gov- 
ernment to make rules specially with 
regard to the particulars to be entered 
in the electoral rolls, the preliminary 
publication of the electoral roll and the 
manner in- which and the time within 
which claims and objections to entries 
in the electoral rolls may be preferred 
in consultation with the Election Com- 
mission by-notification in the official 
Gazette. The Representation of the 
People (Preparation of Electoral Rolls) 
Rules, 1956 was promulgated, but later 
it was superseded by the passing of the 
Registration of Electors Rules, 1960. 
Amendments have been made with 
regard to the provisions relating to pre- 
paration, revision and: correction of elec- 
toral rolls both in the main Act as well 
as in the rules passed later by the Cen- 
tral Government in consultation with 
the Election Commission. The last of 
these passed by the Central Government 
is the Registration of Electors (Second 
Amendment) Rules, 1968, making inser- 
tions and amendments relating to elec- 
toral rolls. 


The Election Commission which has the 
power of superintendence, direction and 
control of the preparation of electoral 
roils is assisted by Officers from the 
States also. There shall be in each 
State a Chief Electoral Officer who is 
appointed by the Election Commission 
in consultation with the Government. 
Subject to the authority of the 
Election Commission, the Chief Electo- 
ral Officer is authorised to supervise the 
preparation, revision and correction of 
all electoral rolls in the State. The 
electoral rolls are prepared and revised. 
by an Electoral Registration Officer 
appointed by the Election Commission 
in consultation with the Government. 
The Electoral Registration Officer, sub- 
ject to the restrictions that may be pres- 
cribed from time to time may employ 
persons for the preparation and. revision 
of the electoral rolls for the constituen- 
cies. Assistant Electoral Officers may 
be appointed by the Election Commis- 
sion to assist the Electoral Registration 
Officer in the performance of his func- 
tions. The Assistant Electoral Regis- 
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tration Officer is competent to perform 
all or any of the functions of the Elec- 
toral Registration Officer subject to tne 
control of the latter. 


The Representation of the People Act, 
1950, has provided for the” procedure 
relating to the preparation, revision and 
correction of entries in electoral rolls. 
According to that Act a person shall be 
entitled to be registered for one consti- 
tuency only. It is stated that the elec- 
toral roll for each constituency shall be 
prepared taking into consideration the 
qualifying date which shall come into 
force immediately upon its final publica- 
tion in accordance with the rules made 
under the Act. It is further enjoined 
that the electoral rolls shall thereafter 
be revised in every subsequent year pro- 
vided, of course, that if for any reason, 
the electoral roll is not revised in any 
year, the validity or the continued ope- 
ration of the electoral roll shall not 
thereby be affected. But the Election 
Commission may at any time direct a 
special revision of the electoral roll for 
any constituency after recording the rea- 
sons for so doing. As per the Act, on 
application made to him or on his own 
motion, the Electoral Registration Officer 
for a constituency may amend or delete 
an entry after sufficient enquiry. This 
power is subject to the general or special 
directions that he might have received 
from the Election Commission. But in 
all cases the Electoral Registration Off- 
cer should give the person concerned a 
reasonable opportunity of being heard 
in respect of the action proposed to be 
taken in relation to him. The Act fur- 
ther provides for the procedure for in- 
clusion of names in the electoral rolls. 
It says that an application for inclusion 
of the name shall be made to the Chief 
Electoral Officer, at any time after the 
issue of a notification and before the 
completion of the election of that con- 
stituency or the parliamentary constitu- 
ency within which the constituency is 
comprised, in duplicate accompanied by 
a fee of Rs. 3. In respect of other 
classes of cases the application shall be 
made in duplicate to the Electoral Regis- 
tration Officer of, that Constituency. In 
the latter case the application should be 
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accompanied with a fee of fifty paise. 
The specified fee shall be paid by means 
of non-judicial stamps or ‘deposited in 
a Government Treasury or the Reserve 
Bank of India in favour- of the Regis- 
tration Officer concerned or paid in-such 
other manner as may be directed by the 
Election Commission. The Chief Elec- 
toral Officer’or the Registration Officer 
after receiving the application will direct 
the posting of one of the’ copies in a 
conspicuous place in his office together 
with a notice inviting objections within 
seven days from the date of the appli- 
cation. After the expiry of this pres- 
cribed period the Chief Electoral Officer 
or the Registration Officer as the case 
may be, after considering the objections 
and after satisfying himself regarding his 
eligibility direct the inclusion of his 
name in the roll. The procedure for 
appealing against the orders rejecting 
applications for inclusion of names is 
mentioned in section 27 of the Registra- 
tion Rules, 1960, and later amended in 
the Registration of Electors (Amend- 
ment) Rules, 1968. 


The Election Commission was given the 
power to appoint Election ‘Tribunals 
under Article 324 of the Constitution, 
By the passing of the Constitution (Nine- 
teenth Amendment) Act, 1966, the 
words conferring the power on the Elec- 
tion Commission to appoint Election Tri- 
bunal were omitted. 


In the Andhra High Court case Mr. 
Justice P. Jaganmohan Reddi, the then 
Chief Justice, held that in case where 
the Electoral Registration Officer, by 
mistake or misconception prepared the 
electoral roll for a particular constituency 
including an area which does not belong 
to the constituency he must be held to 
have exceeded his jurisdiction because he 
could not expand or restrict an area 
delimited by the Delimitation Commis- 
sion. He further observed that in such 
a case exercising its executive power 
under Article 324 of the Constitution 
and section 21 (3) of the Representation 
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of the People Act the Election Com- 
mission can, for reasons to be recorded 
direct a special revision and correction 
of the electoral roll in such manner as 
it thinks fit. ' His Lordship observed 
that this is a special‘ power which the 
Election Commission can exercise under 
the inherent powers it has under the 
Constitution. This case having been 
decided in January 1967, was followed 
by the enactment of the Registration of 
Electors (Second Amendment) Rules, 
1968 making changes in rules 21, 22 and 
23. Rule 21-A has been inserted by 
which if the Registration Officer noticed 
the names of dead persons or the names 
of persons who had ceased to be the 
ordinary residents of the constituency 
included in the electoral roll owing to 
inadvertence or error or otherwise he 
shall prepare a list of the names and 
other details of such electors and also 
put on the notice-board of his office a 
copy of the list together with a notice 
as to the time and place at which the 
question of retention otherwise of these 
names from the roll will be determined 
and also publish the list and the notice 
in proper manner. As per this rule the 
Registration Officer shall consider also 
the verbal or written objections that may 
be preferred. But in all these cases the 
Registration Officer before taking any 
action shall make every endeavour to 
give the person concerned a reasonable 
opportunity to show cause why the pro- 
posed action should not be taken in 
relation to him. It is very significant 
to note that any proposed action by the 
Registration Officer under this rule 
should always be preceded by an endeav- 
our on his part to give a reasonable 
opportunity to the person who might be 
affected by his decision. Section 32 of 
the Representation of the People Act, 
1950 enjoins that any breach of official 
duty in connection with the preparation, 
revision or correction of an electoral roll 
or inclusion or exclusion of any entry in 
or from the electoral roll shall be punish- 
ed with fine extending upto five 
hundred rupees. But it is significant 
that no Court can take cognizance of 
any offence perpetrated by the Registra- 
tion Officer unless there is complaint 
made by order of, or under the authority 


of the Election Commission or the Chief 
Electoral Officer of the State concerned. 


A very interesting question arose regard- 
ing the right of the State Government 
to recover the sale proceeds of electoral 
rolls from the Union of India in a case? 
decided by the High Court of Orissa 
when his Lordship Justice G. K. Misra 
held that though the Chief Election 
Officer and ‘District Election Officers act 
under the control of the Election Com- 
mission of India under Article 284 of 
the Constitution and the Rules of the 
Representation of the People Act, 
amounts payable to Union of India 
would be credited to the Union of India, 
but as it was found difficult to maintain 
separate accounts the Union and the 
State Governments adopted the arrange- 
ment that the State Governments would 
initially bear all expenses and collect all 
receipts of sale proceeds and finally the 
liabilities would be divided half- and-half 
and, therefore, by this arrangement the 
power to collect sale proceeds of the 
electoral rolls remained with the State 
Government and the suit filed by it for 
recovery of the amount was, competent. 
The enactment of the Act and the Rules 
guided by the Constitution for the 
enforcement of proper preparation of 
electoral rolls have not been successful 
especially during the recent mid-term poll. 
Either there is serious deficiency in the 
implementation of the laws and the 
tules of procedure by the officers con- 
cerned or there is lack of public interest 
in co-operating with the Government by 
giving proper information in the enforce- 
ment of the enactments. The number 
of complaints received from all corners 
of the country, during the recent elec- 
tions alleging acts of commission and 
omission in electoral rolls is a good 
example that even in the midst of the 
existence of enacted laws and rules and 
procedure there could be failure of the 
system owing to negligence and lack of 
initiative on the part of the officers con- 
cerned and ignorance on the part of the 
electorates regarding the procedure to be 
adopted for the enforcement of their 
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tights. Our Constitution may contem- 
plate only one class of citizens and bestow 
on all the adult citizens who have attain- 3 
ed the age of twentyone the right to exer- i 
cise -the franchise. This sovereign right 
is lost in the case of citizens who have 
no practical knowledge of the law of the 
land relating to the mode in which they 
could enforce their right successfully 
even though confronted by technicalities 
which could be surmounted by proper 
application of the rules of procedure. 
It is now learnt that the Election Com- 
mission will soon take up a countrywide 
revision of electoral rolls with a “double- 
check” starting from April of this year. 
Since the cream of electorates happen to 
be illiterates they may not be in a posi- 
tion to know the correct procedure in the 
matter of submitting their objections and 
for inclusion of their names. 


As ignorance of law is no excuse it is 
high time the Government, instead of 
throwing the blame on the electorates, 
educate the latter by good and efficient 
publicity sufficiently in advance before 
the elections. This could be started 
right now, making the maintenance of 
the present laws relating to electoral rolls 
efficient and realistic. 
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A WANT OF LEGAL HISTORY IN 
THE SUPREME COURT 


By `! 


Je Duncan M. DERRETT, D.a.L. (Oxon.), 


Professor of Oriental Laws in the University 
of London, Lecturer in Hindu Law at the Inns 
anon School of law. 


When sI read Shamlal v. Amar Nath’, 
I felt unwell : I was unable to take my 
lunch. ` After I read Raman Nadar Viswa- 


nathan ‘Nadar v. Snehappoo Rasalamma?, 
I could not take my supper. Have 
Hindu law scholars lived in vain? 


What is the future for our studies? There 
are few enough who care for them in 
Europe and America. What is to become 
of themif the Supreme Court of India 
and its Bar treats our learning in such a 
fashion? My young colleague, Mr. T.K.K, 
Iyer, was with the greatest difficulty able 
to persuade me to resume my duties, 
after I had read these astonishing pieces 
of indifference, not to say contempt, for 
the legal history of India. 


In this journal I have, with the kindness 
of the editor, often been given opportu- 


nities of showing how legal history is 


useful, and how it should play some role 
in the law student’s life and background. 
Now comes the crunch, 
latest instances of the Supreme Court’s 
attitude "to pass unchallenged we have 
small hopes indeed, i 


It is true that the judges of the Sliem 
Court dò not have a tribe of law-clerks 
at their disposal, like their counterparts 
in the (United States. They have to 
depend ọn their own memories and skill 
and those of the advocates who appear 
before them. But they have libraries. 
Their own are often quite large, not 
seldom enlarged by the gifts of jurists and 
would be jurists. And there is the 
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Supreme Court library itself. And if 
that fails there is the Indian Law Institute 
across the road. If advocates start hares 
amongst the pastures of Hindu law, the, 
bench has only to say ‘Let us have a 
comprehensive brief on this, Our student 
days are rather far behind.’ A judge who 
feels that he has been tempted into deep 
water has only to go, or send, to the seniop 
advocate’s chambers and say ‘ Brother; 
you really must let me have a fully develop“ 
ed argument on this, or our faces will be 
balackened!’ Senior advocates have lots 
of little people sitting around in chambers* 
Poor relations, hopeful pupils, more or 
less junior ‘juniors’; they can all work 
through the night if necessary, and ask 
‘ Uncle’ how their brief went when they 
wake-up again at four o’clock in the 
afternoon. ‘There is no excuse for the. 
ignorance displayed in these two cases. 
It is not a question of a difference of 
opinion. We can all differ. Sometimes 
the Supreme Court have a reason for 
their point of view which they do not 
disclose: Sometimes it is a very practical 
reason, which virtually puts arm-chair 
lawyers like myself in the wrong. But 
ignorance is a different matter. 


We might have thought that everyone 
knew what were the sources of Hindu Law 
before the British took over administration 
of it. Whether the British went about it 
in the right way is another question. But 
it is clear that the smritis (including: 
dharma-sutras) and the commentaries upon, 
them, and the digests and independent 
treatises, formed the literature, to which 
Sanskrit treatises continued to be added 
as the British encouraged indigenous 
juridical scholarship. The basic sources 
were the swras and smritis, and the Courts 
were bound to apply, and most often did 
apply,‘ the sense of the smritis as taken 
and expounded by the commentators in 





3. Derrett, Religion, Law and the State in 
India, (London, 1968), ch. 8. 
4. Ibid., pp.299-300, 
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greatest repute in the various regions. 
In some litigation’ the whole range of 
possible dharmasastra material was taken 
up. There are some cases which are 
veritable little treatises in their own right. 


In the famous case of Guramma v, 
Mallappa®, the Supreme Court took up a 
problem in Anglo-Hindu law, went into 
the background in dharmasastra terms and 
restated the rule in such a way that, 
although it ignored a proposition in 
Vijnanesvara’s Mitakshara, it relied upon 
a proposition in .the Vyavahara-mayukha of 
Nilakantha Bhatta which was based 
upon the Madanaraina-pradipa. In the 
judgment of K. Subba Rao, J. (as he 
then was) we find a statement of the 
dharmasasira position in relation to their 
sources which is not free from error?, but 
the Court had done its homework; 
the relevant material was investigated 
fully and sympathetically, and a truly 
constructive result emerged which must 
have given wide satisfaction, if not a cause 
for admiration. I mention this because 
I want to show how the Supreme Court 
has, in the recent past, done its duty by 
the dharmasastra—and indeed I could 
relevantly drive the point home by referr- 
ing to V.D. Dhanwatey v. Commisstoner of 
Income-tax, Madhya Pradesh®, where the 
Mitakshara text was scrutinised in the 
original, the translation was checked, 
and we are now able to compare the 
attitude towards the texts adopted by the 
majority, and the dissenting judgment of 
Hegde, J. Now I comé to the cases of 
which I complain. 


In Shamlal v. Amar Nath®, Bhargava and 
Hegde, JJ., had to deal with a remarka- 





5. Ihavein mind Smt. Sabitri Thakurain v 
Savi, (1933) LL.R. 12 Pat. 359, (S.C.): ALR., 
1933 Pat. 306. 

6. (1964) 4 S.C.R. 497 : A.LR. 1964 S.C. 510. 

7, See (1964) ere L.R. (J), 129, also: 

. 1965 Journa A 
ce dass) 11L.T.J.604:A.LR. 1968 S.C. 683. 
Darrett, Critique of Modern Hindu Law (Bom- 
bay, 1970), paras. 97 and following. 

9. (1970) 1 S.C.a 803: ALR. 1970 S.C. 
1643. . 
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ble contention, namely that Vijnanesvara’s 
Mitakshara was incorrectly translated, 
or if correctly translated, was itself wrong. 
The dispute was between two claimants 
of a woman’s stridhana other than sulka. 
The passage attacked by counsel was. 
Mitakshara XI. 8-11 in Colebrooke’s 
translation, The parties could not there- 
fore put in an agreed translation: Hegde, 
J., tackles the problem in this way: Cole- 
brooke’s translation must be right because 
J-N. Bhattacharya followed him, and the 
Judicial Committee of the Privy Council 
have in general relied upon him. Refer- 
ence is made to the very learned judgment 
of Chandavarkar, J., in Bhimacharya v. 
Ramacharya)°, In that case the question 
was whether a step-son can exclude the 
husband, and the answer was that he 
could not. The question raised in our 
instant case was whether a husband’s 
brother’s son excludes the fproposita’s 
own son’s daughter, and it was held that 
he did. The question was different, a 
different part of the Mitakshara was subject- 
ted to scrutiny, other texts were looked 
at in abudance, and whereas the learn- 
ing brought to bear puts the Supreme 
Court to shame, the case itself was no 
authority for the proposition in question. 
It was argued that in this day and age 
the woman’s own grand-daughter surely 
ought to exclude her husband’s nephew. 
But their Lordships point out that it was 
to remedy anomalies of this kind that the 
Hindu Succession Act was passed, and it 
followed that since many sons’ daughters 
must have been disappointed in previous 
cases titles would be upset by changing 
the law which had long been settled com- 
fortably in the textbooks, and which was 
supported literally by the text of the 
Mitakshara. No attempt was made to 
scrutinise the Mitakshara in the original. 
His Lordship goes on to say ‘ commen- 
taries by Narada, Gautama and the later 
commentators’ took the same view as 





10. (1909) I.L.R. 33 Bom. 452, 
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the ‘Mitakshara. The places are. not 
cited, and no attempt is made to compare 
the Propositions. What sticks in my 
throat’ is the passing reference to the 
Narada-smriti and the Gautama-dharma. 
sutra as ‘‘commentaries”. They are prime 
sources. True enough they do not decide 
the issue against the Mitakashara, but 
what ‘galls is the suggestion that they 
come within the commentatorial literature, 
which'is as unsatisfactory as it would be 
to describe the Bhagavadgita as a com- 
mentary. 


As a matter of fact the Courts have not 
hitherto challenged the Mitakshara’ in 
its failure to include the son’s daughter ; 
but that the matter was open to challenge 
broadly is indicated by the fact that the 
son’s son’s son was not neglected by the 
sasira; I quote from the unpublished 
thesis of Principal Dr. P.W. Rege (avai- 
lable at the University of London, Ph.D., 
1960, p. 439) : 


“Both Mitra Misra (Viramitrodaya, 554) 
and Kamalakara (Vivadatandava, 454) 
allow him (the great-grandson) to succeed 
in default of a grandson and that ought 
to be his place. Otherwise if he is 
allowed to succeed as a husband’s sapinda 
even a, step-son or step-grandson of the 
proposita would exclude her own great- 
grandson a contingency least to be ex- 
pected by any author of the Mitakshara 
school ; moreover his position would be 
much more precarious if the proposita 
were married in an unapproved form. ” 
This does not cope with the son’s daughter, 
but it shows that the bare text of the 
Mitakshara did not represent the whole 
position. And since Vijnanesvara’s under- 
standing of the Yajnavalkya-smriti was 
explicitly challenged before their Lord- 
ships the broader position was worth 
serious examination, Chandavarkar, J., 
having shown them that there was a, 


wealth of material worth examining they, 


should, in my estimation, have insisted on 


4} 


counsel’s producing a complete brief. 
Whether it would ultimately have made a 
difference is another matter. That such ` 
studies of an exploratory character are 
called for is actually illustrated by the 
fantastic exploration gone into in the 
very next case we are sadly required to 
consider here. 


In ‘Raman Nadar Viswanathan Nadar v., 
Snehafppoo Rasalamma1', the question: was 
whether a testator could bequeath pro- 
perty to an unborn person in an area of 
India where, at the time the succession 
opened, the unamended Hindu-law rule 
was in force. The Court below had held, 
sadly, that he could not. Naturally, 
The Tagore case12, was binding upon them. 
Of the two rules in the Tagore Caset, 
the rule that a gift or will cannot create 
a title in an unborn person is the one 
which failed to win general acceptance. 
A series of statutes!3, abolished the rule 
subject to the requirement that the un- 
born legatee (or transferee), must take 
the whole of the remaining interest’ in 
the property. It had.never occurred to 
anyone that the Privy Council might 
have been wrong. But in this present 
case an enterprising advocate: thought 
it might be worth trying the effect ‘of 
attacking the Tagore case42, and getting 
the Supreme Court to overrule it (as is 
theoretically possible). To our astonish- 
ment their lordships (J. C. Shah, V. 
Ramaswami, and A. N. Grover, JJ.) 
actually held after an investigation that 
the Privy Council were wrong. They 
did not overrule the case (in this respect) 


because it was, by this time, an instance 





11. (1970)2 S.C.J 738: AIR. 1970 S.C. 
1759. 

12. Juttendromohun Tagore v. Ganendromohun 
Tagore, L.R. (1872) I.A. (Supp.) 47: 9 
Beng. L.R. 377: 18 W.R. 359, IV Indian Reports 
405. 

13. Derrett, Introduction to Modern Hindu 
Law (1963), § 736, 405» Maynes Hindu Lat, 
1th edn. § 730; p. 865. 
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of communis error facit ius.1* Perhaps 
this is the most interesting instance of 
that maxim’s being relied upon and 
explained; and it is in that respect a 
small contribution to legal history in 
itself. Ultimately, therefore, the deci- 
sion was unexceptionable. But what of 
what is said by the way ? 


V. Ramaswami, J., was induced to look 
at the original text of Jimutavahana’s 
Dayabhaga (1.21). He understood that 
the Judicial Committee had based 
‘their notion that a legacy could not be 
bequeathed to an unborn person upon 
this text. Thus, to his mind, if that 
text had been misunderstood, and incor- 
rectly appreciated by the Privy Council, 
the corresponding arm of the Tagore 
case}4@ would lose its validity, and fall, 
This is how he puts it :— 


“ But the Judicial Committee was appa- 
rently under some misconception with 
respect to the meaning of the words of 
the Dayabhaga. The whole sentence in 
‘the original is as follows : 


me & RaRa l 
TANT arsaa Fer A | 


of which the following is the correct 
‘translation: ‘Since in a gift the donee’s 
ownership in a thing (given) arises from 
the very act of the donor, consisting of 
the relinquishment of his ownership 
with the intention of passing the same to 
a sentient being.’ The sentence neither 
expresses nor implies that the ‘sentient 
being’ must be in existence or be present 
at the time and place of the relinquish- 
ment. On the contrary, the whole argu- 
ment contained in paragraphs 21 to 24 
of Chapter I of the Dayabhaga shows that 
a gift is completed by the donor’s act 
alone, the acceptance of the donee being 
not necessary. Indeed, in the very next 





14. Igid,§ 12. 
14-a. See footnote 12. 
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passage, the Dayabhaga speaks of gifts to 
God as showing that the validity of gifts 
does not depend upon acceptance.” 
Thus his Lordship’s notion is that Jimuta~ 
vahana did not consider it necessary for 
a donee to be alive at the time of the 
gift, for it to be valid; and from. this he 
concludes that the dharmasastra position 
(all over Indial) must have been that 
acceptance was not necessary for a gift; 
and therefore the rule in the Tagore 
case*4-q, was wrong in law. 


Though it is not so acknowledged 14-6, 
his Lordship is quoting from 
Golapchandra Sarkar Sastri’s Hindu Law 
(chapter XVI, pp. 499-500 in the grd 
edition 1907), a passage which by no 
means inspires our entire confidence. 

My objections to this are twofold. Firstly 
the Privy Council were not relying exclu- 
sively on the Dayabhaga passage. There 
was a long history of Anglo-Hindu mate~ 
rials to the effect that a gift to an 
unborn person was not valid, and that 
therefore a legacy was equally invalid15, 
Furthermore that material was correct- 
The Dayabhaga position, to the effect, 
that gift is the work of the donor, is-a 
‘rogue’ and eccentric position, to which 
even Bengali Authors by no means give 
unanimous consent. It is, shortly» 
nonsense, Jimutavahana’s reason was 
that he wanted to derive daya (inheritances 
joint-family interest) from the root da to 





14-5 I perceive that even his words, 
‘Although there is no authority in Hindu Law to 
Justify the doctrine that a Hindu cannot make a 
gift or bequest for the benefit-of an unborn 
person....” are copied from G.C. Sarkar Sastri 
at p. 501 of the 3rd edn. (I do mot know which 
edition the Court used). It is a pity so erratic an 
author as G.C. Sarkar Sastri was relied on. 

15. Note what is said in Mangaldas. Nathu- 
bhoy v. Krishna Bai, (1881) I.L.R. 6 Bom. 38 at 
41: “Their decision was not based upon the 
Dayabhaga but upon the Hindu Law of gifts inter 
vives which they considered to be the law sppli- 
cable to cases of gifts by will. Tneir Lordships 
jn that case say that it was a general principle of 
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give (in order to enhance the partriarch’s 
powers) and not from the root da to 
divide (which is the correct) derivation. 
Let us see what Mahamahopadhyaya 
Dr. P. V. Kane says on this very subject, 
and trace the facts through from there. 


At pages 474-5 of his famous History of 
Dharmasastra, Vol. 3 (Poona, 1946), we 
find :— 


“In H. of Dh. Vol. 2, page 841 it has 
been stated that gift consists in the cessa~ 
tion of the ownership of the donor in a 
thing, and creating ownership in another. 
This latter is effected by acceptance 
(svikara) by the donee. Acceptance may 
be made mentally, vocally, or physically. 
For the formalities accompanying a gift 
such as spinkling water on the thing 
donated and the offering of a dakshina 
to the donee, vide H. of Dh. Vol. 2, 


page 855. Some writers like Jimuta- 


vahana dispute the statement (drishtam 
ca lokepi dane hi cetanoddesa....Dayabh... 
I. 21-24) that acceptance is necessary to 
constitute a gift. The Dayabhaga states 





Hindu Law.”. Rai Bishen Chand v. Mst. Asmaida 
Koer, (1884) LL.R. 6 All. 560, 572: L.R 11 I.A. 
164 (P.C.) was a Mitakshara case. So was Bai 
Motivahu v. Bai Mamubai, (1897) I.L.R. 21 Bom, 
709 (P.C.): LR. 241A, 93: 1 C.W.N. 366. 
Golapchandra Sarkar Sastri erroneously states 
that the rule that a legatee must be in existence 
was in effect laid down for the first time by the 
Privy Council in the Tagore case, L.R (1872) LA. 
(Supp.) 47: 9 Beng. L.R 377: 18 W.R. 359, IV 
Indian Reports 405 It is only necessary to 
turn to N. Visalatchmi Ammal v. N. Subbu Pillai, 
(1871) 6 M.H. C.R. 270 in order to see the rulo as 
to gifts (in fact here a gift mortis causa) fully 
accepted. Scotland, C.J. thinks the rule so well 
known he does not bother to cite any authority. 
See Mayne’s Hindu Law, Tth edn. (1906) §& 376. 
378. In the 11th edn. see §§ 724, 730 (the proviso 
by the editor at footnote (b) on page 864-5 is not 
necessarily sound, for the gift would be to the 
father, and in it the unborn son would later 
acquire a co-equal right by birth ; a gift to the 
unbora son would be quite another matter. See 
also J. B. Norton A. Selection of Leading Cases on 
the Hindu Law of inheritance, Tl (Madras, 1871 
note the date!), 317-323 (Madras and Bengal 
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that ‘by the mere relinquishment of a 
thing by the donor (i.e., by the activity of 
the donor himself) the ownership of the 
thing passes to the person intended as 
the donee, that the ownership of the other 
man does not arise by acceptance, that 
though ownership in the donee does arise 
by the mere activity of the donor, yet 
acceptance (svikara) which is an activity 
of the donee makes the thing donated 
capable of being disposed of by the donee 
as he likes on account of his idea ‘this is 
mine.’ The Dayabhaga indulges in 
caguistical reasoning in support of its 
view, which it is -not necessary to set 
out here. But the remarks of the 
Dayabhaga are not satisfactory, since it 
does not adequately explain what is to 
happen if the intended donee refuses the 
gift. On its hypothesis ownership has 
passed to the donee without acceptance 
being necessary. If the donee refuses, 
or dies without accepting, who is the 
owner? Can it be said that the thing 
becomes the property of whosoever first 
takes it up and that the donor cannot 
prevent a third person taking it up? 
The Vyavahara-prakasa (of Mitra Misra’s 
Viramitrodaya) severely criticizes the 
Dayabhaga for its views.” 


The view that acceptance is not necessary 
is casually asserted by some who are 
concerned about the problem raised by 
gifts to infants, lunatics, and idols. But 
the answer is simple. The idol, in whom 
no property vests in any case (see the 
interesting Supreme Court case of Jogendra 
Nath Naskar v. Commissioner of Income-tax, 
Calcuttai®, is benefited by acceptance 
by the ‘shebaits on its behalf. Infants 
and lunatics are cared for by guardians, 
whom the law authorises to accept bene- 
ficial gifts on their behalf. The con- 
clusive argument, for the sastra, was this : 
if acceptance is not requisite a Chandala 
could make a ritual gift to a Brahmin and 
ee ee es eee 
"16, (1969) 2 -I.T.J. 478 : (1969) 2 S.C_J. 560: 
A.LR. 1969 S.C. T089, 
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thus cause him to be outcasted: the 
untouchable’s gifts (under the unreformed 
society in which Hindu Law grew up) 
polluted the Brahmin recipient, which, 
since it could lead to riots, could not 
be tolerated. The conclusive argument 
Sor me arose out of an incident I shall not 
forget. I often travelled in bullock carts, 
and once I was left in complete charge of 
such a cart. Thinking I should enjoy 
making those very indolent animals trot 
I began to imitate there former driver’s 
noises and gestures. The beasts, realising 
instantly that an unskilled hand held 
their nose-ropes, with immediate mutual 
agreement, and unexampled alacrity, 
turned at ninety degrees from the hard 
road, lumbered at what seemed a gallop 
towards a bananna -plantation of which 
they had previously known only the scent, 
took themselves (heads well down), the 
cart, and me, straight through the gate, 
and stopped immediately their unearned 
meal was at their feet. The outcome of 
that adventure convinced me that an 
intelligent acceptance is necessary to a 
transfer, and I defy anyone to persuade 
me of the contrary. 


Let us look at what the jurists, that 
eccentric Jimutavahana apart, say about 
danam, gift. The general dharmasastra 
position, with special reference to pratigraha 
ig explained by K.V. Rangaswami 
Aiyangar at page 77 of his ‘Introduction’ 
to Lakshmidhara, Krityakalpataru, Dana- 
Kanda, Baroda 1941:—acceptance is essen- 
tial, I should go also to Mahamaho- 
padhyaya Bhimacharya  Jhalkikar’s 
Nyayakosa (Bombay Sanskrit and Prakit 
Series No. XLIX, Poona, 1928), where, 
at page 351 we are given three definitions 
of the literal scope of the word. He starts 
with danam as an intention, an offer, but 
that of course is only one aspect of the word. 
Here are the three definitions. You 
will observe that the author does not 
suggest that the donpr actually makes the 
donee owner: 
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were es afee MATA ROS l 
aE z l 
qami aa eaaa- 
wae gfe GIT: | 


Then we turn to the sources cited by 
Kane, and if these are not enough to 
convince us, by whom shall we be con- 
vinced? The Mitakshara (on Yajn. II 27) 
(which is as respectable a work as the 
Dayabhaga) says, 


aaah: weaned q qA | 


waang a À a Ta 
grad area | 
and enlarges on the point. The 


Mitakshara is misunderstood by B.C. Law 
at his Law of Gift in British India, ond 
edition (1926), 3-9. I should add to the 
bibliography the following : Medhatithi 
on Manu VIII.8; Nandapandita, Dattaka- 
mimamsa IV. 1-8 (Golapchandra Sarkar 
Sastri, Hindu Law of Adoption, 294); 
Mitra-misra, Vyavahara-prakasa, 156; P.N. 
Sen, Hindu Jurisprudence, 66-69; Sabara 
on Jaimini, Mimamsa Sutras XII. iv, 7; 
Svatva-rahasya (see Annals of Oriental 
Research, Madras, XIII, 1957, 42-8) 
VI. 25: Jagannatha in Colebrooke’s 
Digest, II. 510-511, 514-7; Sri Krishna, 
commenting upon Sulapani’s Sraddha- 
viveka, page 31. There was actually a 
case of some importance in 1730 in which 
it was decided that only the donee who 
accepted could profit from a gift (Kane, 
op.cit., Vol. 2 p. 972-3)! 


P.N. Sen’s definition is as follows: 
Rasa eer | ; 

It is true that this avoids the qualification 
of a prior acceptance (svikara); but if one 
follows his very clear summary of the 
dispute between Jimutavahana and Mitra 
Misra one cannot but be convinced that, 


in spite of his loyal refusal to declare 
Jimutavahana wrong (Jimutavahana who. 
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is always presumed to be right by Bengali 
jurists: Sankar. Dome v. Kalidasi Dasi’) ; 
he really inclined to agree that Mitra 
Misra’ had the better of it. And if this 
is so, Sen anticipated Kane, whose point 
of view is unquestioned. In any event, 
Sen’s definition of gift closely agrees with 
Jagannatha’s (II. 514 Madras edn. II 
191-India Office Ms. 1768, folio 8b) and 
Jagannatha did not agree with Jimuta- 
vahana. 


Thus we arrive at the position that when 
the rule in the Tagore case17-a was chal- 
lenged, on the footing that gifts, and, so 
bequests, to unborn persons, were allowed 
by the Hindu law before the statutes 
referred to above, that challenge should 
have been repelled. Because acceptance 
cannot be made in favour of a non-existing 
person, such gifts and bequests were void. 
The point of view of Jimutavahana is 
interesting, but it is not conclusive, being 
against the weight of contrary authority, 
common sense, and utility. It would 
have been another matter if trusts could 
have .been envisaged, and conditional 
vesting, but these(though they began, ina 
limited sense, to develop later1®) were 
not part of the Hindu law as the early 
Anglo-Indian judiciary began to apply it. 
The treatment of the topic in Raman 
Nadar’s case,1® was thus unsatisfactory, 
and calls for comment. Had the Supreme 
Court’s obiter dicta had a different status, 
perhaps the responsibility would have 
been less. It is well known that it is to 
the printed judgments that textbook- 
writers look for their law, not to articles 
or other books by scholars, and therefore 
much more circumspection should, in 
my view, have been used. ae. 





17. ALR. 1970 Cal. 461. 

17-a See foot note 12. 

18. ' Gadahar v. Off. Trustee, (1940) L.R. 67 
LA. 129 : (1940) 1 M.LJ. 834: A.LR. 1940 
P.C. 45. 

19. . See foot note 11. 
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A CRITICAL NOTE ON ZENITH 
LAMPS AND ELECTRICALS v. 
ADDITIONAL COMMISSIONER OF 
WORKMEN’S COMPENSATION AND 
ANOTHER, (1970) 2 MLJ. 229: 
83 L.W. 342 


By 


R. S. VENKATACHARI, Advocate, High Court, 
Madras. 


In the above decision Mr. Justice 
Ismail, J. has interpreted the provisions of 
sections 41 (1) and 41 (2) of the Madras 
Shops and Establishments Act, 1947, 
and rule 9 (2) of the Madras Shops and 
Establishments Rules, 1948, and has held 
that the appellate authority functioning 
under section 41 (2) cannot convert itself 
into the original authority and conduct the 
enquiry when the original authority has 
not conducted such an enquiry. The 
recording of evidence contemplated by 
rule g (2) of the Madras Shops and 
Establishments Rules, 1948, has to be 
correlated to and understood against the 
background of the scope of appellate 
jurisdiction so defined under section 41 (2) 
of the Act, 


Ismail, J., observed at page 213: 


“ As against this, the learned Counsel 
for the petitioner was not able to draw 
my attention to any authority of this 
Court or any other Court holding that 
when an employer dispenses- with the 
services of an employee without any 
enquiry as contemplated by section 41 (1) 
of the Act, it is open to him to invite the 
appellate authority functioning under 
section 41 (2) of the Act to conduct an 
enquiry as if it were the original authority. 
But the learned Counsel relied on certain 
observations of this Court in Srirangam 
Janopakara Bank v. Rangaraja1. But that 
judgment does not deal with or cover the 
case where the employer did not conduct 





1. (1964) 1 Lab. L.J.°221. 
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any enquiry at all and the Court did not 
come to the conclusion that the appellate 
authority under section 41 (2) of the Act 
is competent and bound to conduct an 
enquiry as if it were the original authority. 
The observations contained in that judg- 
ment really have reference to the appel- 
late authority taking additional evidence 
while disposing of the appeal and not 
to that authority conducting an enquiry 
which the employer is obliged to conduct 
under section 41 (1) of the Act.” The 
observations of the learned Judge dealt 
with the scope and ambit of authority 
and jurisdiction of the Additional Gom- 
missioner of Workmen’s Compensation, 
Madras as an appellate authority under 
section 41 (2) of Madras Shops and Esta- 
blishments Act (XXXVI of 1947). 


The above observations of Ismail, J., 
point out the limited scope of the jurisdic- 
tion of the authority under séction 41 (2) 
of the Shops and Establishments Act. 
In the above decision, which was 
rendered of 1st September, 1969? 
no reference is made to the decision 
of the Supreme Court in The Chairman, 
M/s. Brooke Bond India Private Ltd., and 
another v.e Chandranath Choudhary®, The 
judgment of the Supreme Court was 
pronounced on grd September, 1968. 
Their Lordships J.M. Shelat, V. Bhargava, 
and C.A. Vaidyalingam, JJ., considered 
the scope of section 26 of the Bihar 
Shops and Establishments Act (VIII of 
1954) as amended by Bihar Act (XXVI 
of 1959) and Bihar Shops and Establish- 
ment Rules (1955) rule 20 in relation to 
the jurisdiction of the Labour Court under 
the said Act. 


It is useful to refer to Chandranath Choudhary’ s 
case?, wherein the jurisdiction of the appel- 
late authority to deal with the complaint 





2. (1969) in W.P. No. 2931 of 1967. 
3. (1969) 2 S.C.J. 275 at Pages 280, 281 and 
282 : ALR. 1969 S.C. 992: (1969) L.I.C. 1389, 
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of the employee and the nature of the 
jurisdiction conferred under the Act 
are dealt with. Section 26 (2) of the. 
Bihar Shops and Establishments Act is 
similar to section 41 (2) of the Madras 
Shops and Establishments Act and section. 
26 (5) provides for the enquiry to be 
conducted like rule 9 (2) of the Madras 
Shops and Establishments Rules, ~ 


Their Lordships after referring .to the- 
clauses of the Act and an analysis of the. 
provisions contained therein observe at 
page 282 as follows: ‘‘ The language of 
section 26 clearly shows that when a com- 
plaint is filed on any one of the grounds 
set out in sub-section (2) the procedure 
laid down in sub-section (5) would apply’ 
and the competent authority is entitled’ 
to record evidence and come to its own 
findings on such evidence. The authority 
thus is required to come to its own findings 
on the evidence adduced by the parties 
and recorded by it independently of the 
findings given in the domestic enquiry. 
This is also clear from sub-section (2) 
whereunder an employee has a right to 
show that there was no reasonable cause 
for dispensing with his services or that he 
was not guilty of the misconduct with 
which he was charged and held guilty 
in a domestic enquiry. The fact that he 
is entitled to file a complaint and show 
that there was no reasonable cause or that 
he was not guilty of misconduct shows 
that the competent authority under sec- 
tion 26 has to come to its own findings on 
the evidence led before it irrespective 
of the finding in the domestic enquiry, 
The proceedings under section 26 are not 
by way of appeal against the order passed: 
at or as a result of the domestic enquiry; 
they are independent and original pro- 
ceedings where the competent authority, 
in this case, the Labour Court has to 
arrive at its own findings on appreciation 
of evidence led before it and not on the 
evidence adduced in the domestic enquiry. 
That being so, it cannot be held that the 


(i 
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competent authority under section 26 
has a limited jurisdiction as in cases 
falling under section 33-A of the Indus- 
trial ‘Disputes Act. 

The decision of the Supreme Court 
is therefore relevant in considering the 
relative scope of the jurisdiction of the 
Additional Commissioner for Workmen’s 
Compensation. The Enquiry under sec- 
tion 41 (1) and 41 (2) of the Act is in 
the nature of an original proceeding and 
therefore it is open both to the employer 
and the employee to lead in evidence, even 
additional evidence, if necessary before 
the competent authority to show whether 
there was reasonable cause for dismissal 
or otherwise on merits, as the case may be. 
The decision in Zenith Lamps and Electricals? 
may therefore require reconsideration. 
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INAUGURAL ADDRESS.* 
By f 
Seri S. M. SKI, 
Chief Justice of India. 


It was, I think three years ago, that I 
had the honour of addressing you. The 
President of the High Court Bar Asso- 
ciation, Mr. Lakhanpal, has again 
honoured me by requesting me to inau- 
gurate this Conference. A great deal 
has happened since we last met. But the 
most disturbing event, as far as we are 
immediately concerned, has been the 
attack on our present system of admi- 
nistration of justice, which we have 
inherited and in which we have been 
brought up. We are prone to think that 
nothing can be wrong with it because it 
has stood the test of time, But I think 
this old institution needs a thorough 
overhaul if not a surgical operation. 
While it is the function of the Executive 
to govern, and the function of the Legis- 
lature to frame Jaws, it is our function 


` to administer justice and maintain the 


Rule of Law. Unless the public has 
confidence in the system, it will sooner 
or later perish. That something is radi- 
cally wrong is clearly shown by the 
heavy arrears of cases in the various 
High Courts in the country. It is true 


` that there has been an explosion of cases 





1. (1970) 2 M.LJ. 229 : 83 LW. 342, 
< J-9 


since the Constitution came into force. 
It is again true that this explosion is due 
to the increase in Government activity 
in various spheres in which before Inde- 
pendence it did not venture. The gov- 
ernmental control of Exports and Im- 
ports must have resulted in thousands 
of cases. Cases arising out of Sales Tax 
and Income Tax were negligible; now 
they clutter the files of the High Courts. 
We did not then have Estate Duty or 
Wealth Tax. One only heard of odd 
service cases in the High Courts, but 
now they run into thousands. A direct 
recruit to a Service seems to be always 
crossing swords with a promotee and 
challenging the relevant statutory senio- 
rity rules. These cases are  time-con- 


OS 
*Delivered while inaugurating the Punjab and 
Haryana ‘Bar Conférence’, 1971, l 
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suming but if the Constitution has con- 
ferred jurisdiction on the High Courts 
and the Supreme Court they cannot 
decline to go into them. As far as I 
am aware no final Court of a country 
has been given original jurisdiction to 
deal with alleged breaches of fundamen- 
tal rights. It is a good thing to have 
done, but the public is not aware of the 
heavy load the Supreme Court of India 
carries. In no other country do election 
appeals lie as of right to the final Court 
in the country. No other such Court has 
to settle the labour disputes of a coun- 
try. Our Supreme Court deals with dis- 
missal of employees, retrenchment, 
bonus, wage scales, gratuity, tiffin allow- 
ance and a host of other things. Re 
cently Parliament has in its wisdom con- 
ferred on it more criminal jurisdiction. 
A right of appeal has been given where 
the High Court reverses an order of 
acquittal and awards a sentence of 10 
years or more, 


A few years ago when Lord Denning, the 
Master of Rolls, was here, I asked him 
how many writ applications were filed 
every year ‘in the High Court at Lon- 
don. I was surprised, and you will be 
surprised if I tell you the figure,—fifty. 
Just imagine only fifty writ applications 
being filed before your High Court 
instead of about two thousand a year. 
I was told yesterday that the figure now 
is 4,00U and not 2,000. The expression 
“arrears of cases” would no longer be 
heard or bandied about. Why is it, I 
ask myself, that while in England fifty 
writ applications are filed every year in 
your High Court here 80 times that 
number are filed. I believe the reasons 
are these. First, the State now has its 
finger in almost every pie. I do not say 
it is a bad thing, but it is a fact which 
you must notice. Secondly, the legis- 
lation and the statutory rules are hastily 
drafted. 


I will tell you of a curious incident. 
When I was Advocate-General, I was 
appearing before the Senior Sub-Judge, 
imla, on behalf of the Government in 
an acquisition casa. The question arose 
whether any statutory rules had been 
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made under Punjab Requisitioning and 
Acquisition of Immovable Property Act, 
1953. I did not know and so I rang up 
the Secretariat at Chandigarh to find out. 
The next morning I was told that’ no 
rules had been made. I went to Court 
and informed the Senior Sub-Judge. The 
Counsel opposing me had, however, not 
wasted his evening. He promptly got up 
and produced the statutory rules. This 
shows how difficult it is to get hold of 
the relevant statutory law of this country- 
The lawyers and the Judges, much less 
the citizens, are never sure whether they 
have the up-to-date statutory law on a 
subject. This adds to litigation and the 
arrears,’ Further the Executive is for, 
ever amending statutory rules and orders 
but they never broadcast the amend- 
ments. Many of these amendments 
would have been unnecessary if caré had 
been taken earlier, ee 


The Legislatures in India, apart from 
enacting fresh legislation, are for ever 
amending existing legislation, specially 
taxing legislation. One reason for the 
necessity to amend laws is that a Minister 
responsible for the legislative measure 
sometimes accepts amendments on the 
floor of Legislature without realising alk 
its implications. I have also known of 
cases where the draftsman is given very 
little time to draft a bill. The drafts- 
man and the Government know even 
before the bill is passed that some 
amendments will have to be made later. 
I have mentioned all these things in 
detail to show why litigation has 
increased. I strongly believe that if laws 
and statutory rules and orders are care- 
fully drafted, litigation will lessen. But 
it is unlikely that the Executive and the 
Legislature will mend its ways. We have 
to live with this state of things and it is 
our duty to cope with this problem. 


Some people are under the impression 
that Judges do not work hard enough. 
I have not been a Judge of a High Court 
but I can say that Judges of the Supreme 
Court work extremely hard. We do not 
dictate judgments in Court. Almost 
every judgment is teserved and dictated 
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at-home. Most judgments are dictated 
on Saturdays and Sundays. These days 
are, therefore, no holidays or rest days 
for us. On the average, I should say, a 
Supreme Court Judge works 60 to 70 
hours a week. Some work even harder 
than that. There is, you will agree with 
me, therefore, no scope for increasing 
the hours of work. 


I am glad to see that the question of 
arrears is one of the items on the agenda 
of the Conference. Please consider this 
to be a very urgent question and I will 
be glad to have your views in this matter. 


The Bar has a great role to play at the 
present juncture. It must strive to help 
in the quick disposal of cases. One way 
perhaps would be for the Seniors to hand 
over the briefs in advance to Juniors on 
payment of course—and ask them to 
prepare brief written arguments. When 
the Senior prepares the case overnight he 
will have a firm base to begin from and 
if he is busy in another Court the Junior 
can easily hold the fort. I think we may, 
in the near future, insist on concise 
written arguments being filed in Court 
in all big or important cases, which are 
likely to take long. We tried this experi- 
ment in the Supreme Court the other 
day in one appeal. Both the parties filed 
compilations containing all the material 
they intended to rely on. The Judges 
read the compilations at home and the 
hearing took only 4 hours instead of 
three days it took in the High Court., 
We were all able to pin-point the issue 
and confine the arguments to that issue 
only. In the Supreme Court, as yow 
know, statements of cases are filed in 
Civil Appeals, but most of them are 
mere summaries of the judgments of the 
Courts below and except in very few 
cases they are not of much use. 


With great respect to them, I must say 
that there is a tendency amongst some 
Seniors to accept too many briefs, It is, 
I know, difficult to refuse a “Juicy brief”, 
if I may use this expression, but too 
much juice is apt to cause discomfort, 
both to.the Senior and the Court. Again, 
with respect, I say this is not fair to the 


client: He has a right to expect, not only 
the benefit of pure advocacy but advo- 
cacy based on a solid foundation of 
research, I remember when I used to 
work in the Chambers of the late Mr. 
Jagan Nath Aggarwal, one of the leading 
Advocates at Lahore, we used to receive 
from the Solicitors in London detailed 
inquiries about the points arising in the - 
appeals pending before the Privy Council. 
These showed that preparation was going 
on well in advance of the hearing. 
Unfortunately, in ‘most cases nothing like 
this happens in the Supreme Court. The 
result is that sometimes even relevant' 
Supreme Court judgments are not 
brought to our attention. This tends to 
waste time both of the Counsel and the 
Court. 


I also feel that some Judges do not 
control the hearings more firmly. 
Recently while hearing an appeal, we 
noticed that the writ petition, out of 
which the appeal arose, was heard by a 
Single Judge for 10 days. The Appellate’ 
Bench also took 10 days. Yet we were 
able to finish the appeal in less than a 
day. It is right that Counsel should be 
heard fully, but if a point is barely argu- 
able or the point or authority cited is 
irrelevant a Judge should politely ask, 
Counsel to proceed to the next point™ 
Time has come when the time of the 
Court must, if I may use this expression, 
be rationed like a scarce essential com- 
modity. Judges and Counsel must keep 
in mind the thousands of litigants who 
are impatiently waiting for their cases to 
be heard. 


While it is the wish of every one includ- 
ing Governments that administration of 
Justice should be streamlined, Govern- 
ments when it comes to spending money, 
attach the lowest priority to it. To give 
one instance, the foundation stone of the 
new building of the Delhi High Court 
was laid by the late Dr. Zakir Hussain 
at an impressive ceremony about 2 years 
ago. The only progress in the building 
uptill now has been the removal of the 
foundation stone from the site to a room 
in the present High Court building for 
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safe custody. I have never appreciated 
why Governments want to treat adminis- 
tration of Justice as a commercial 
venture and derive profits from it. This 
must stop. If they do not, the publia 
should be made aware of it. A staga 
has come when we must utilise more 
stenos, more typing machines, modern 
machines for making certified copies, 
computers, and some research assistants 
to hasten the disposal of cases. 


Some other things amaze me. Why 
should it take months and months for a 
litigant to obtain certified copies of judg- 
ments or orders? Why should it take 
years and years for a High Court to 
certify a case as a fit one for appeal to 
the Supreme Court? In one appeal I 
was shocked to notice that it took three 
years for a High Court to dispose of am 
application for a certificate under Art. 
133 of the Constitution. This delay in 
the disposal of cases encourages a person 
to be unscrupulous at the expense of an 
honest and law abiding person. The 
former knows that the latter will try, as 
far as possible, to avoid going to Court. 
Debts are written off by the latter because 
it is not Worthwhile initiating litigation. 
Some of our Judges, with great respect 
to them, are in the habit of writing too 
long judgments. Does one really impress. 
another person by the length of the judg- 
ment alone? It is true it is more difficult 
to write short judgments and to the 
point, but the long-winded Judge must 
also take into consideration that by 
writing an unnecessarily long judgment 
he inflicts punishment not only on the 
appellate Court but on the litigant. The 
latter has to pay more to Counsel because 
it would take longer to decide the appeal. 
He has to pay more for a certified copy 
of the judgment—and this, as you know, 
is an expensive business. 


I notice that you have a number of other 
important items on your agenda. I 
would like you to consider the question 
of forming large partnerships of Advo- 
cates, and abolishing the rule that Senior 
Advocates must not act. Those of you 
who attended the 4th Commonwealth 
Law Conference must have heard that 
in Canada Queen’s Counsel are members 
of firms, and they both act and plead, In 
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Australia -there are’ firms too. - In the 
U.S.A. there are also large ‘firms. In 
England they have what is called 
“Chambers of Barristers.” We have 
uptill now broadly followed the British 
system but I was struck by the advant- 
ages of the Canadian and Australian 
system. It is advantageous both to Senior 
Advocates and the young Advocates, I 
was told that Queen’s Counsel find part- 
nerships advantageous because when they 
get old, -they work for an hour-or so 
every day as consultants but continue 
to draw their share of profits. It is also 
very good for young Advocates, because 
if they have done well in the University 
they are immediately picked up by the 
good firms, Further, a large partnership 
would be able to build up a good library. 
I notice that you are also going to discuss 
the question of independence of the 
Judiciary. The constitution-makers took 
care to ensure it. We have taken it for 
granted uptill now but insidious efforts 
are being’ made in some quarters to 
undermine its prestige. There are talks 
of ‘Committed Judges’ being brought in. 
I personally do not understand the mean- 
ing of the expression. If the idea is to 
appoint a person who will interpret law 
in the light of the ideology of the ruling 
party, this would only be a short-step 
from asking him to decide cases accord- 
ing to the wishes of the political party. 
What kind of oath would a Committed 
Judge like to take? Surely he cannot 
affirm or swear that he will bear true 
faith and allegiance to the Constitution 
of India as by law established. People 
forget we: are a federation with many 
States and parties of different hues and 
colours may dominate the different 
States. Same problems ‘are bound to 
be tackled in different ways in the 
various States. People further forget 
that the Union Government is legally 
not all-pervading. Its sphere of activity 
is circumscribed by the Constitution.) 
Surely, there can only be one touchstone 
for all Judges and that is the Constitu- 
tion, including the directive principles 
and the laws made under it. The mean- 
ing of the Constitution does not and 
cannot change with every change in Gov- 
ernment. If the wording of a particular 
Article of the Constitution -is flexible— 
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and Art. 19 belongs to that category— 
the Courts will no doubt take into 
account, not the ideology of a ruling 
party or changes in the ruling party, but 
the needs and aspiration of the peoples 
and the other relevant facts and circum- 
stances existing in the body-politic. 


I wish to mention one other matter which 
has been exercising the minds of the Bar 
and the Judges, i.e. the recruitment to 
the Judiciary. . The Law Commission 
of India, in its 14th Report, quoted part 
of the speech of Sir Winston Churchill, 
which he made in moving a bill for rais- 
ing the salaries of Judges. The whole 
speech deserves to be read, but I will 
content myself by reading two extracts: 


“The service rendered by Judges de- 
mands the highest qualities of Jearn- 
ing, training and character. These 
qualities are not to be measured in 
terms of pounds, shillings and pence 
according to the quality of work done. 
A form of life and conduct far more 
severe and restricted than that of 
ordinary people is required from 
Judges and, though unwritten, has been 
most strictly observed. They are at 
once privileged and restricted. They 
have to present a continuous aspect of 
dignity and conduct.” 


He further observed: 


“The Bench must be the dominant at- 
traction to the legal profession, yet it 
tather hangs in the balance now, and 
heavily will our society pay if it can- 
not command the finest characters 
and the best legal brains which we 
can produce; and heavily will our 
country pay in an epoch where our 
telative material power has diminish- 
ed, we do not sustain those institu- 
tions for which we are renowned.” 


This was said in a country where laws 
enacted’ by Parliament cannot be chal- 
lenged as unconstitutional. In a fede- 
ration governed by a written constitu- 
tion it is even more imperative that the 
finest characters and the best legal 
brains should readily accept an offer of 


a Judgeship. I am told that in the Unit- 
ed States no person has ever refused a 
seat on the Bench of the United States 
Supreme Court. We should also create 
such conditions of service that even the 
most successful Advocate finds it worth- 
while to make a financial sacrifice and 
accept the honour of being a Judge and 
doing service to the country. 


Since the Law Commission of India 
reported, the position has got far 
worse. The value of the Rupee has fall- 
en considerably since 1958. During the 
short time that I have been Chief Jus- 
tice I find that very few successful law- 
yers are willing to accept Judgeship. 
Recently we have had some Judges re- 
signing office because they were unable 
to maintain the position and the status 
on the present salary. In England the 
salaries of the Judiciary have been al- 
most doubled since 1954. Similarly im 
the United States of America salaries 
have been considerably raised. But 
here the Government was unable to 
obtain a consensus among the political 
parties even regarding a small increasa 
in the salaries of the High Court Judges. 
Ultimately it is for Parliament to better 
the conditions of service, and for public 
opinion to see that Parliament does it. 


In some quarters one hears complaints 
that the Judges are not appointed on 
pure merit. But you will remember that 
people can honestly differ on the rela- 
tive merits of persons. Not only has 
his ability as a lawyer to be considered 
but his integrity, reputation and the res- 
pect which he enjoys have also to be 
taken into consideration. You can rest 
assured that no Judge will be appointed 
on considerations other than which are 
strictly relevant to the appointment of 
a Judge. 


I have already taken a great deal of your 
time, and I only wish to say a few more 
words. A good, strong and respected 
Bar is vital for this country. Many of 
you will in the future be called upon to 
adorn the Bench. If you are not good, 
strong and respected this will sooner or 
later reflect on the Judiciary. So strive 


Ramanujam, F. 
S. Mariayayi v. 
Union of India, by the Genera] 
Manager, Southern Railway, 


grd February, 1971. 
A.A.O. No. 311 of 1966. 


Indian Railways Act (IX of 1890), section 
82-A—Accident to train carrying passengers— 
Death—Liability of Raiko Ta payment of 
compensation to dependent—Person using duty 
pass while returning to residence—Unauthorised 
use-—Not a bona fide passenger—Claim 
Jor compensation—Not sustainable. 


When the Act requires that a person must 
possess a proper pass for travelling in 
a railway carriage, it has to be taken 
that the pass should be such as to autho- 
rise that particular person using it. 
Under the Act a duty pass can be used 
only when a person is on duty. The 
words yee pass’ used in section 68 
of the Act will also connote the proper 
use of the pass. Though the pass is 
one properly issued, its user by an un- 
authori person for travelling in a 
railway “carriage would E to the 
person travelling without a proper pass. 
The deceased travelling in the train with 
a duty pass but proceeding to his residence 
after duty cannot be said to be a bona fide 
passenger within the meaning of section 
82-A of the Act and his dependant can- 
not make a claim for compensation for 
the death. 


S. Ramaswami, for Appellant. 
K. C. Jacob, for Respondent. 
V.S. 





Appeal 
dismissed. 


M.~NB G 


21 


Ramaprasada Rao, F. 


Chinna-Chokkikulam Kamaraj- 
nagar Welfare Association v. 
Collector of Madurai. 
16th March, 1971. 


W.P. Nos. 4309 of 1970 and 
705 of 1971. 


Madras Cinema (Regulation) Act (IX of 1955), 
section 5 (1) (a)—Location of a cinema—No 
objection certificate—Residents of the locality 
—Cinema going fpublic—Refusal of the 
certificate Collector on the objections of 
residents—Appeal —RBoard of  Revenue— 
Matter remttied—Residents of locality held to 
be not cinema going public—Direction to 
Collector not to entertain objections from resi- 
dents—Grant of no objection certificate with- 
out hearing residents—Petition under Art, 226 
of the Constitution without ou ling an appeal to 
the Board on behalf of the sident Writ 
maintainable. 


The expression ‘interest of the public 
generally’ in section 5 (1) (a) of the Act 
appears in the section which prescribes 
restrictions on the powers of the licensing 
authority. The petitioners were the 
residents of the locality in “which the 
permanent cinema was to be located and 
for which a ‘no objection certificate’ 
was asked for. Therefore the residents 
of that locality would constitute the 
‘cinema going public’ and the persons 
affected having a right of audience. 
If they are not heard there would be a 
violation of the principles of natural 
justice, 


The Board of Revenue sitting in appeal 
against an order refusing to grant a 
‘no objection certificate’ held that the 
residents*of that locality ought not to 
have been allowed to raise the objection 
and remitted the matter for consideration 
by the Collector also holding that no 
representation on behalf of the residents 
of the locality will be entertained. 
The petitioners, after the grant of the 
‘no objection certificate’, applied to the 
High Court under’ Article 226 of = 
Constitution, for relief, without ap 

to the Board in view of its pay hia 
prior proceedings. 


Held: In the circumstances the petition 
will lic. The Board has created a posj- 


tion in which the petitioners could not 
approach them by filing an appeal. 


N. C. Raghavachari and V. C. Srikumar, 


for Petitioners. 


T. Sathiadev, the Assistant Govern- 
ment Pleader on behalf of Respondents 
1 and 2. 


R. D. Indrasena and N. Rajendran, for 
grd Respondent. 


V.S. —— Directions to the 
Board to hear appeal issued, 

Chief Justice and 

Raghavan, f}. 


B. Monohar Lol v. 
Madura Public ee ibe .) 
td. 


22nd March, 1971. S.C.P.No. 57 of 1971. 


Constitution of India (1950), Article 13301) (8) 
and (b)—Who is to get the permit under the 
Motor Vehicles Act—Subject-matter of dispute 
—Subject-matier is not the permit itself— 
Permit, though property, ts incapable of valua- 
tion—No leave granted. 


Where the dispute is whether A or B 
should get the permit under the provisions 
of the Act, which question will have to be 
disposed of in the light of the relevant 
considerations, the subject-matter will not 
be the permit, ‘Even assuming that the 
permit itself is the subject-matter in dis- 
pute in the appeal, the permit, regarding 
it as property, is incapable of valuation. 
The permit is not the same thing as the 
stage carriage, or even the profit made 
out of the operation of the stage carriage. 
No certificate can issue either under 
clause (a) or (b) of Article 133 (1) of the 
Constitution. 
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T. Chengaloarayan and K.K. Venugopal, for’ 


Petitioner. 
M.N. Rangachari, for 1st Respondent. 


Government Pleader on behalf of the 
2nd Respondent. 


V.S. 





Leave refused, 


[END oF VoLUme (1971) I M.L.J. 
(mc) J- 
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THE LATE SRI V. V. CHITALEY 


In the history of mankind we rarely come 
across dedicated souls—persons who take 
up a single cause and live and work, and 
die, for their ideal or goal in life. Towards 
this goal their entire being is dedicated, 
their-time, their thoughts and their re- 
sources. To them the work is its own 
reward. One may easily recall the names 
of several such dedicated persons in 
the field of politios, religion, culture, 
arts and social reform. Probably less 
known to the general public, though not 
less ‘dedicated, was V. V. Chitaley, 
Advocate, and Founder-Editor of the All 
India:‘Reporter, who passed away recently 
after la long and eventful life. There 
are fow, however, in the field of law who 
have ' ‘not heard of him. 


Soon ‘after entering the legal profession 
he conceived the idea ofa popular law 
reporter publishing judgments of all the 
Courts in the land—which would, at the 
same time, combine the functions of an 
All India Journal and a Provincial 
Rep ort. Giving up a lucrative practice he 
founded the All India Reporter as early 
as 1922. The early and even middle 
years of the Reporter were not free from 
trials and tribulations but, with undaun- 
ted courage and undiminished enthusiasm 
he fought against all odds and obstacles 
succeeded against severe competition 
and built the Reporter to its present pre- 
eminent position in the world of Law 
Reports. Success came to him because 
of his, single-minded. devotion and un- 
ceasing efforts to publish a law report 
on excellent lines. He gave constant 
thought to the question of improving 
the Reporter and making it and his legal 
commentaries more useful. 


To Chitaley, freedom of law reporting 
was of supreme importance. He was 
credited with building up, single handed, 
a tremendous compaign when theré 
was a i threat ° 


to private law. 
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reporting. He made out a formidable 
case for the continuance of ptivate law 


reporting when the subject came up 
before the Law Commission a few years 
back. 


Besides Law reporting, Chitaley’s claim 
to posterity lies in his sigual contribution 
tothe preparation of legal commentaries— 
systematic and thorough. The commen- 
taries by A.I.R. on various Acts under his 
personal guidance are notable for their 
exhaustiveness, thoroughness and accu- 
racy. 


V. V. Chitaley was dynamic. He possessed 
enormous drive. He would never 
procrastinate nor would he tolerate 
delay by others. Mentally, no less: physi- 
cally, he was always alert, quick to con- 
ceive and quicker still to put his schemes 
and conceptions into operation. To be 
idle even for a moment was to him some- 
thing monstrous. He never entertained 
the idea of retirement. To a query 
whether he had retired from business he 
would say “I am retyred, not retired” 
spelling out the word RETYRED. 
Even in the grip of unbearable pain in 
his last days one found him perusing the 
Centenary volume of the Calcutta High 
Court. Besides Law, he took keen 
interest in the Hindu Dharma Samskriti 
Mandir and donated generously to it. 


In personal life, Chitaley was simple 
to the point of austerity. He scorn- 
ed ‘comfort. He shunned publicity. 
He was the source of inspiration to the 
ALR. His life retold, would read like a 
saga of law reporting in India. His 
passing away has deprived legal 
journalism of a dynamic and purposeful 
organiser and a unique personality. 
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NOTES OF RECENT CASES. 
Klason and Ganesan, FF. The endowments would fall within the 


' ‘Narayanaswami Dasari v. 
‘Commissioner for Hindu Religious 
and Charitable Endowments. 


28th July, 1970. Appeal No.80 of 1964, 


Hindu Religious and Charitable Endowments 
Act (XXH of 1959), section 6 (17)— Expla- 
nation—Religious endowment—Grant for the 
performance of charities to donee un eure 
No grant in favour of the grantee absolutely— 
Direction| to take possession of land on behalf of 
a temple—Direction to perform charities regu- 
larly, in default, land to be dealt with according 
to the pleasure of the Governmeni—Not a 
personal grant to the grantee—Religious endow- 
ment, 


Words and Phrases—uior fle ior a. 


The grant was by a Raja for the daily 
kattalai, pooja, thiruppani, abhishekam, 
neivedyam, annadhanam and other 
dharmas’ to the grantee “ umrfleure ”’, 
The words ‘‘ urfletb Qeurgev” in the 
Tamil Lexicon is translated as ‘‘to entrust”. 
According to this meaning the words 
would ony mean entrusted to the grantee. 
Another ‘meaning given in the Lexicon is 
“* to giveʻit to the care or custody”. This 
would also not mean that the property 
was given absolutely to the grantee. 


A direction to the grantee to take posses- 
sion of a property on behalf of the temple 
would indicate that the donor intended 
that the; deity was to be the’ grantee. 
In the title deed the words used are : As 
long. as the charities were carried out 
Properly, the grantee can enjoy the land 
as before. But if he fails to perform: the 
charities, ‘the land will be dealt with by 
the Government ‘according to their: plea- 
sure, This would not' mean that the 
grant was @ personal grant. © > + 
| 


scope of section 6 (17) of the Act. 
N. Srivatsamant, for Appellant. 


The Additional Government Pleader on 
behalf of the Respondent. 


V.S. Appeal dismissèd. 
Sadasivam, J. 
5 John Pillai y. 
District Revenue Officer. 


11th August, 1970, C.R.P.No.1064 of 1967. 


Madras Public Trusts (Regulation of Adminis- 
tration of Agricultural Lands) Act (LVII of 
1961), sections 2 (6) and 2 (12)-+-Cultivating 
tenant’s ceiling area—To hold land owner of 
land—Deemed to hold land—JImmaterial 
whether owner has possession of land—Suprlus 
land—Authorised officer to declare the surplus 
only—Cannot direct surrender of the surplus 
land to the temple. 


The definition of a cultivating tenant 
under section 2 (6) of the Act shows that 
in determining the cultivating tenant’s 
ceiling area, the land ‘held’ by him 
partly as owner should be taken into 
account. It is clear from the expression 
‘to hold land’ under section 2 (12) that a 
person who owns land should be deemed 
to hold it and it is not necessary that he 
should have possession of the land. It is 
significant to note that there is no refer- 
ence to possession at all in defining the 
words ‘to hold land’ with’ reference to 
the owner-of the land, unlike in the case 
of a possessory mortgagee or a cultivating 
tenant. _ 

Hence the contention that the petitioner 
is not in possession of the land obtained 
by him under the will of his father and 
hence the saidgland has to be excluded 
cannot be sustained, 


. 


The contention that the authorised 


R 


officer could not direct the petitioner to _ 


surrender the surplus lands to the public 
trust and that he can merely declare the 
surplus area leaving it open to the temple 
to take steps to recover possession of the 
land has to be upheld. 


Sanna Raghava Reddy vw. State of Madras, 
83 L.W. 86, referred. 

P. Raghaviah, for Petitioners. 

The Additional Government Pleader, 

for 1st and 2nd Respondents. 

Sri Lakshmi Narasingaperumal Diety by its 
Hereditary Trustees, Perumal Chettiar, for 
grd Respondents. 


V.S. ———— Ordered accordingly. 
Maharajan, F. 

D., Moorthy v. 

Gopal. 


19th August, 1970. A.A.O. No. 59 of 1968. 


Claims Tribunal— Accident—Death— Com- 
pensation —Master and Servant—Vicarious 
liability—Rash and Negligent Act—Drirer of a 
lorryp—Allowing mechanic employed under his 
master, to drive—No driving licence possessed 
by mechanic—Unlawful delegation of autho- 
rity by dviver—Negligence of mechantc— 
Liability of master to pay compensation. 


It is the duty of a driver of a lorry to 
prevent the mechanic of the lorry from 
meddling with the vehicle and if he allow- 
ed him to drive, to see that he drove it 
properly. He: could not delegate his 
authority to a person who had no licence 
to drive. If he delegated his authority 
unlawfully, and his delegate who was an, 
inexperienced and incompetent driver, 
committed a rash and negligent act 
which resulted in death, the master of 
the negligent driver cannot be ‘exonerated 
of his vicarious liability to pay compen- 
sation, 


B. Kalyanasundaram, for Appellant. 


N. Suryanarayana, R. Rajagopala Iyer and 
K. G. Srinivasan, for Respondents. 


VS. Appeal dismissed. 





Ramaprasada Rao, F. 


Sri Visalakshi Womens’ 
Edacational Society v. 
State of Tamil Nada. 


27th August; 1970. W.P. No. 3288 of 1969. 


Mandamus—Elementary Schools—Application 
for grant and recogniton—Rules relating to— 
Not statutory but administrative insiruchons— 
Government Order requiring deposit of an 
amount—No mandamus will issue—Estoppel 
—Representations by officers of the State—No 
estoppel against the Executive. 


Madras Elementary Education Act (VIII of 
1920), section 56 (2) (h). 

Evidence Act (I of 1872), section 115. 
Constitution of India (1950), Article 226. 


The petitioner applied to the Deputy 
Inspector of Schools for the necessary 
grant and recognition of an elementary 
School proposed to be started by her. 
Pending the inspection and other formali- 
ties, the petitioner in anticipation of the 
sanction admitted children and was con- 
ducting classes in the proposed school 
building. After a report was sent by the 
authorities, the impugned Government 
Order was passed and it required in all 
cases of aided elementary schools cash 
endowment of not less than Rs. 20,000 
should be created in the name of the 
school in the shape of Government secu- 
rities. The petitioner applied for the 
issue of writ of 3 


Held, No writ of mandamus will issue as 
the impugned Government Order is 
an executive instruction and not a statu- 
tory rule. If a public officer is not 
enjoined in law to perform a duty, statu- 
tory or otherwise, then no rule in the 
nature of a mandamus can be issued, 
compelling him to do something which 
he is not obligated by statute or otherwise 
to do. : i 


Rules relating to elementary schools are 
brought under two parts, one under the 
caption ‘rules framed under the Madras 
Elementary Education Act, 1920 and 
(#) under the caption ’ rules for the grant 
of recognition and aid to elementary 
schools’, Rules under Part (i?) do not 
have the force of law and they are nothing 
more than administrative instructions 


i 
| 
i 3 
issued for the guidance of those concerned 
with them. The impugned rule cannot 
be deemed to be a rule framed under 
section! 56 (2) (k) of the Act. 


There can be no estoppel against the exe- 
cutive as a whole because of representa- 
tions made by its officers. 


| 
N. K. Ramaswami, for Petitioner. 


‘T.Sathiadeo, Assistant Government Pleader 
on behalf of the Respondent. 


V.S. Petition dismissed. 


E. Veeraswami, C.F. and 
Gokulakrishnan, J 


Director of School Education 
Government of Tamil Nadu v. 
Rey. Brother G. Arogiasamy. 


10th September, 1970. 
W.A. No. 386 of 1970. 


Constitution of India (1950), Article 30— 
Right of minorities to establish and administer 
ional institutions—Absolute and unquali- 
right—Roman Catholic Communttp— 
Order of State Government relating to admis- 
sion of ‘students into the schools established by 
minority community—Validity. 
Article’ 30 (1) of the Constitution entitles 
a minority community, whether based on 
religion or language not only, to establish 
but also administer educational institu- 
tions of their choice. These rights are 
absolute and unqualified. They are not 
subject’ to any restrictions unlike the 
fundamental rights under Article 19. ‘The 
effect of the impugned order is that it 
places Serious restrictions on the freedom 
of the minority institutions to make 
admissions of students according to their 
own choice. It throws the students of 
the minority community into a competi- 
tion with the generality of students belong- 
ing tot that and all other communities. 
The result is that the students of the 
Roman Catholic Community, which is 
said to represent less than 10 per cent. of 
the to pulation, when in competition 
with s dente of the other communities 
who have all applied for admission, 
y will have but slender chances 








obvious! 
of admission, contrary to the protection 
afforded by Article 30 (1). 


It is true that the impugned order is 
conceived in public interest, to ensure 
proper’ standards in the matter of admis- 


sion to basic and non-basic training in 
schools. That is good by itself. But 
when applied to a minority institution, 
its effect is not to its benefit from its own 
point of view. That is forbidden by 
Article 30 (1). 


Government 
Appellants. 


M.K. Nambiar for K.K. Venugopal, Anand, 
Das Gupta Sagar and V. Eapen Verghese, 
for Respondent. 


V.S. 
Ismail, F: 


Pleader on behalf of 


pan 


Appeal dismissed. 


The Combine v. 
S. Narayanan. 


28th September, 1970. 

S.A. No. 306 of 1966, 
Sale of goods—Carriage by sea—Insurance— 
Exclusion of liability of insurer in regard to 
deck cargo—Interpretahion—Consignee requir- 
ing consignor to insure goods against all risks— 
Fatlure—Goods lost at the  destination— 
Liability of consignee—Decree against con- 
signee under Order 41, rule 33 of the Civil 
Procedure Code (V of 1908). * 


The plaintiff filed the suit for recovery 
of money against the carrier-ship, insurer 
and the consigner in respect of a contract 
for the sale of goods, found to be missing 
at the destination. The Trial Court held 
that the carrier was not liable since it 
expressly excluded its liability in regard 
to the goods carried on deck, that the 
insurer was liable to the extent of Rs. 400 
only being the amount insured and that 
the consignor was liable for the entirety 
of the value of the goods. The Appellate 
Judge in disposing of the appeals by a 
common judgment, allowed the appeal 


filed by the consignee and dismissed the 
appeals filed by the plaintiff and the 
insurer e insurer filed a second 


appeal originally impleading the plaintiff 

one and subsequently adding the carrier 
and the consignor as parties to the appeal. 
The liability of the carrier was not con- 
tested in the second appeal. The appel- 
late Judge held that in regard to the 
printed clause whereby the insurer exclud- 
ed its liability in regard to deck cargo 
unless specially insured as such, the parties 
were not ad idem and hence the insurer 


cannot be absolved. - - : 


Held, The insurer cannot be held liable. 
On the question whether the parties were 
ad idem in regard to the printed clause, 
no such case was put forward by the con- 
signor nor was there any oral evidence. 


In the absence of proper pleadings it is. 


not open to the Court to set up a new case 
not pleaded and not proved. The last 


sentence in the printed form is.absolutely. 


general in its nature and covers every type 
of deck cargo and there are no words to 
confine it only to the subject-matter of 
the previous clause dealing with black 
discolouration. No doubt, the meaning 
of a particular sentence may take its 
colour from its context, but that alone 
cannot be the overriding consideration. 


Also held: A clear obligation has been 
cast upon the consignor to insure the goods 
against all risk and there is no indication 
that the plaintiff asked the consignor to 
send the goods by deck and insure it as 
only deck cargo. Under Order 41, rule 33 
of the Code, there will be a decree in 
favour of the first respondent (plaintiff) 
against the third respondent (consignor). 


F. N. Srinivasa a V. N. Nagaraja Rao and 
C. S. Rajappa, for Appellants. 


S. Sampathkumar, V. Aravamudhan, M|s. King 
& Patridge and T. K. Rajagopalan, for 
Respondent. 


V.S. —— Second Appeal allowed. 


Venkataraman and 
Krishnaswamy Reddy, FF. 


P. Shankar Rao v. 
Government of India. 


3 oth October, 1970. 
W.P. No. 2922 of 1969. 


All India lilac ise a nae acta Bene- 
fits) Rules (1958), rule 16 (3)—Order 
retiring civil servant on attain.ng 55 years, in 
public interest—Decision to retire, may 
within subjective satisfaction of the Govern- 
ment—Existence of circumstances leading to 
the satisfaction—Not subjective—Open to 
wit A in Court—Compulsory retirement 
le 16 (3)—Not a pumshment attract- 
ing Article 311 of the Constitution—Writ. 


The order of the Central Government in 
retiring the petitioner under Rule 16 (3). 
of the All India Services (Death-cum- 
Retirement Benefjt) Rules, 1958 was 
arbi and hence liable to be set aside. 
Though it is left to the Central Govern- 


4 


ment to form’ its opinion about’ its: 
retiring an officer prematurely in public 
interest, under Rule 16 ae still there 
must be some reason for such 
action. Otherwise there would be room 
for caprice and arbitrariness which will 
undermine the morale of the public 
services. If it could be shown that there 
were no reasons before the Central 
Government for taking action under 
Rule 16 (3) or if the reasons given by 
them turn out to be non-existent or 
invalid in the eye of law, the order can- 
not be supported. 


The formation of the opinion for retirin 
a member of the service under Rule re 
(3) may be the subjective process of the 
Central Government but the existence of 
the circumstances to lead to that forma- 
tion of opinion will not be within the 
subjective process of the Central Govern- 
ment and is open to challenge in Court. 
On facts, The Central Government in justi- 
fication of the action in retiring the peti- 
tioner under Rule 16 (3) tated that there 
were grave doubts on the petitioner’s inte- 
grity and even the judgment of the High 
Court had not absolved the Officer of his 
guilt completely. This makes it clear that 
the basis of the retirement was the doubt 
which existed in the mind of the Central 
Government about the petitioner’s integ- 
rity. But once the matter has been 
thrashed out in the prior proceedings 
before the High Court taken Eke coe the peti- 
tioner who was absolved of all charges, 
it would not be open to the Central 
Government to fall back on their earlier 
impression about the petitioner’s integrity 
prior to the judgment of the High Court. 


Also held, an order of compulsory retire- 
ment under Rule 16 (3) will not be a 
punishment so as to attract Article 311 of 
the Constitution. Case-law Dead: 


S. Chellaswami, for Petitioner. 
Govind Swaminathan, Advocate-General for 


Mr. Habib Basha, Central Government 
Standi Counsel on behalf of the first 
Respon 

V.S., — Petition allowed. 


Palaniswamy, J. 
A. Chinnaswamy Gounder v- 
The Director of Settlements. 
Chepauk, Madras-5. 


W.P.Nos.1543 and 1654 
of 1969. 


Madras Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1948), section 19-A 
—Land continues to be communal land and being 
used as, such—No power in Government to 
permit a person to be in exclusive possesston. 


2nd July, 1970. 


So longas the land continues to be com- 
munal land and is being used as such, the 
Government have no power under section 
19-A of the Act to permit any person to be 
in occupation, even if such permission 
is granted subject to conditions. Com- 
munal land should be available for use of 
the community in the customary way. 
No one can be put in exclusive possession 
because: such exclusive possession would 
one way or other affect the rights of the 
community at large in the use of the land, 
S.R. Srikivasan, for Petitioner. 


| 
K.S. Bakthavatsalam, Assistant Government 


Pleader on behalf of Respondents 1 and 2. 


V. Vedanthachri, for Respondents 3 to 10. 


V.S. W.P. No. 1543 of 1969 
1 dismissed 


| W.P.No. 1654 of 1969 allowed. 
Ramanujam, J- 





R. Thangaswami Naidu 


v. 
AR. A.S. Duraisami Nadar. 

13th October, 1970 
,|C.R.P.Nos.816 and 817 of 1970. 


Madras Buildings (Lease and Rent Control) 
Act (XVII of 1960), section 10 (2) (i)— 
Arrears of rent—Wilful default—Applica- 
lion for evction—Memo. of  compromtse— 
Order of ‘eviction passed by Rent Controller 
on the basis of memo. of compromise—Recttal 
of payment of arrears in the compromise— 
Future rent—Clause for payment on or before 
specified date—Default—Landlord, 1f entitled 
to execute prior order—Order based only on the 
compomise—If valid. 


The landlord and tenant entered into a 

compromise in respect of an application 

for eviction filed on the ground of wilful 

default and the Rent Controller passed an 

order of eviction in pursuance cf the 
M—NRC 


memo. of compromise recording the fact 
that earlier arrears of rent had been paid 
and directing that the tenant should pay 
on or before the specified date, the rent 
due for the pericd subsequent to the date 
of compromise. In regard to such default 
occurring after the compromise, the land- 
lord sought to execute the compromise 
order. 


Held, the eviction order passed in the cir- 
cumstances is invalid and inexecutable 
as the order had not been passed for any 
of the grounds set out in section 10 of the 
Act but on a compromise. 


The compromise memo. recited the fact 
that the tenant had paid all the prior rents 
and that he was agreeable for an eviction 
order being passed ifa default is committed 
in payment of the rents in future on or 
before the specified date. There is no 
finding by the Rent Controller that the 
tenant had committed wilful default enti- 
Uing the landlord to have an order cf 
eviction. The order of eviction had been 
passed only on the basis of the compromise. 
The reference to payment of earlier 
arrears in the compromise memo, cannot 
be treated as an admission that the tenant 
had committed wilful default in payment 
of past arrears. Unless the Rent Con- 
troller applies his mind and finds that 
there has been a wilful default in payment 
of the arrears of rent either on the basis of 
the evidence adduced before him or on 
the basis of the admission made by the 
tenant in the compromise memo., he is 
not entitled to pass an order of eviction. 
It should therefore be held that the evic- 
tion orders in the present case passed 
by the Rent Controller only on 
the basis of the compromise memo. 
Bahadur Singh v. Muni + t Doss, (1969) 
2 S.C.R. 432: (1970) 2 S.C.J. 153, and 
Kaushalya Devi v. Bansel, A.I.R. 1970 S.G. 
838 : (1969) 2 S.C.J. 145 and Røhmiah 
Chettiar v. Shankaralingam Pillai, (1970) 1 
M.L.J. 483 referred. 


R. Ganesan, for Petitioner. 
K. Venkataswemy and P. Venkateraman, for 


Respondent. 


V.S. Petition allowed. 


Palaniswamy, F. 


l. S. Ramakrishnan v. 
The Collector of Nilgiris 


15th October, 1970 W.P.No.2052 of 1969. 


Madras Requisitioning and Acquisition Act 
(XLII of 1956), section 3 (1)—Premises leased 
to the Government of Madras—Accumulation 
of heavy arrears of rent—Notice claiming 
arrears of rent and terminating tenancy— 
Officer of State offering to vacate —Statutory 
notice of suil given lo recover arrears and posses- 
sion—Offer by Head of Department to vacate 
premises—Notice of requisitioning premises 
at this juncture—Colourable exercise of power— 
Liable to be quashed—Wnt under the Consti- 
tuton. 


The respondent allowed the rent to fall 
into heavy arrears and the petitioner had 
to take steps by initially making a demand 
for the arrears and by terminating the 
tenancy. The Officer replied that he 
would vacate the premises. There was 
again delay in payment of the arrears. 
The petitioner had to issue the statutory 
notıce for a suit for recovery of the arrears 
of rent and for possession. Even at that 
stage the Head of the Department reiterat- 
ed that they would vacate the building. 
Without fulfilling the promise the Collec- 
tor was moved to take action under section 
3 (1) of the Act. The action of the 
Government in invoking the provisions 
of the Act in the teeth of threat of a suit 
for eviction is clearly a colourable exer- 
cise of power conferred on them under 
the Act and is liable to be quashed. 


V.P. Raman and N. R. Chandran, for Peti- 


tioner. 


D. Raju, for the Government Pleader on 
behalf of Respondents. 


V.S. 
Palaniswamy, 7. 


Petition allowed. 


M. N. Gowri Shaukar v. 

Special Deputy Collector for 

Land Acquisition, Madurai, 

21st October, 1970 W.P. No. 2253 of 1969. 


Land Acquisition Act (I of 1894), section 5-A 
—Objechons of the owner—No opportunity 
Jurmshed—Proceedings vitiated —Revenue 
Official recommending acquisition originally— 
` Enquiry under section 5-A by the same of ficer— 
Would vitiate enqguirys—Writ under Aricle 226 
of Constitution. : 


The non-compliance of the provisions of 
section 5-A of the Act and rule 3 of the 
rules framed under the Act, would vitiate 
the proceedings. 


Where a particular Revenue Official 
recommended the acquisition originally 
and subsequently in the enquiry under 
section 5-A, the objections of the owner 
are to be considered by the same Revenue 
Official, the proceedings will be vitiated. 
It is not likely that the Officer would have 
kept an open mind in considering the 
objections of the owner. It is necessary 
that the objections are considered by an 
Officer who had not come to any pre-con- 
ceived views on the question of the suita- 
bility or otherwise of the property. 


N. Stoamant and V. Narayanaswami, for 
Petitioner. 


S. Ramalingam, Assistant Government 
Pleader, on behalf of the first Respondent. 
G.S. Balasundaram,for Central Government 
Standing Counsel on behalf of and 
‘Respondent. 


V.S. Petition allowed. 


Ramaprasada Rao, J. 
The Rishiyur Panchayat v. 
Revenue Divisional Officer, 
Mannargudy. 
4th October, 1970. W.P. No. 1440 of 1966. 


Madras Panchayats Act (XXXV of 1958), 
section 84 (1) and (2)—Vesting of Water 
Works in Panchayat—Limiting or assumption 
of control by Government—Consultation with 
and giving due regard to objections of Panchayat 
—WNotice to Panchayat essential—sStatement 
filed by President on his own volition not 
sufficient—Panchayat—Statutory body—Service 
on Panchayat  necessary—Proceedings liable 
to be quashed in the absence of notice— 
Writ. os 
Under section 84 (2) of the Act, it is 
incumbent upon the Collector, before 
notifying, defining, or limiting the control 
or administration of any public source of 
water-supply, to consult the Panchayat 
and give due regard to their objections. 
A statement given by the President of the 
Panchayat on his own volition describing 
himself as the President of the Panchayat 
is not equatable.to a statement made by 
the Panchayat itself. 

A Panchayat is a statutory body which 
has a regular seal of-succession under the 
Act and functions as such and if service 
has to be effected on the Panchayat or 
its delegate, such service must be effected 
in a manner known to law. i 


In the absence of any such notice, the 
proceedings would be invalid and liable 
to be quashed, i 


K. V. Sankaran, for Petitioner. 


T. Sathiadev, Assistant Government 
Pleader on behalf of Respondents 1 and 2. 


R. Sundaralingam, for 4th Respondent, 
V.S., Petition `|, 
` allowed. 
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Palaniswamy, 7. , : 
ehoas T Sinnaian v. 
. The Union Territory of Pondicherry. 
goth October, 1970. i 
W.P. No. 2209 of 1969 (P.) 


Land Acquisition Act (I of 1894), section 5-A 
and Ruls 3 of the Rules framed under the 
Act—Objections by the person ` interested in the 
land—Objections forwarded to department— 
Enquiry—Answer of the department to the 
objections of the owner—To be available to 
the objector at the time of enquiry—Failure to 
make answer available to objector— 
Acquisition serene vitiated—Liable to be 
‘quashed—Writ. : 
Under Rule 3, if the person interested 
in the land sends his objections within 
the time specified, the Acquisition Officer 
should fix a date for hearing the objections 
and give notice thereof to the. objector 
as well-as to the Department or the 
Company requiring the land.. The 
Acquisition Officer should also send 
copies of the objections to such Depart- 
ment or Company. An option is given 
to the Department or the Company, to 
file before the date fixed by the Acqui- 
sition Officer, a statement by way of 
answer to the objections. From this 
tule, it would be seen the objector gets 
an opportunity to know at the time of the 
enquiry what answer if any, the Company 
or Department for whom the acquisition 
is proposed to be made has given with 
regard to his objections. On coming to 
know at the time of the enquiry how the 
objections are sought to be met by the 
Company or the concerned Department 
the objector gets an opportunity to 
adduce evidence in support of the objec- 
tions. Such a procedure is laid down 
with a view to give the owner of the 
land every reasonable opportunity to 
urge his objection against the -proposed 
compulsory uisition, In the 
instant case the petitioner had no opportu- 
nity to know the answer given by the 
concerned Department hence the acquisi- 
tion proceeding is vitiated and is liable 
to be .quashed. ` 

J. Stanislas, for Petitioners. 


V. S. Ramakrishnan, Government Pleader 
for Pondicherry on behalf of the Respon- 
dent. $ i 


V.S. 


© Petition. 
- allowed, 


Remanujam, J. ve : 


S. Srinivasan. 
13th November, 1970. 
C.R.P. Nos. 1884 to 1886 of 1970. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1950) and Transfer of Pro- 
perty Act (IV of 1882), section 113— 
Acceptance of rent after eviction petition 1s 
filed—Acceptance of rent efter notice to 
quit and acceptance after notice of forfeiture— 
If and when constitutes waiver. 


There is a distinction between an accep- 
tance of rent after notice to quit and an 
acceptance of rent after notice of for- 
feiture. 


If alandlord seeks to recover possession 
of the property on the ground that there 
has been a forfeiture of the lease, the 
acceptance of rent after notice waives 
forfeiture. 


The acceptance of rent after the termi- 
nation of tenancy by a proper notice to 
quit, would operate in favour of the 
tenant only if it could be shown that the 
parties intended that there should be a 
mew tenancy. In a case where rent is 
received by the landlord after notice to 
quit, the notice to quit can be said to 
have been waived only if by such receipt 
of rent the landlord intended to treat 
the lease subsisting. If the rent has 
been received after the eviction petition 
had been filed it cannot be construed 
as a waiver of notice because once the 
matter has come to the Court, the 
election has become irrevocable. 


Habibullah Badsha, E. S. Govindan and 
T. P. Sankaran, for Petitioner. 


K. C. Jacob, S. K. L. Ratan and R. Jw. K. 
Lwkose, for Respondents, 


V.S. Petition 


dismissed. 


ece ee 


K. Veeraswami, Chief Justice and 
Raghavan, 7. 
G. Gomathisankara Dikshathar v. 
The Assistant Collector, 
Cheranmahadevi. 

23rd November, 1970. ` : 
W.A. No. 561 of 1970. 


Madras Panchayats Act (XXXV of 1958), 
sections 12 (1), 17 (1) and 19—Panchayat 
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Union Council—Non-official member of 
Township Committee chosen as member for 
five years—Earlier expiry of the term of the 
Council—Term of the non-official member 
also ends, i 


A non-official member of a Township 
Committee, was chosen as a member of a 
Panchayat Union Council, for a term 
of five years, but the term of the Council 
expired before the expiry of the term of 
five years. The non-official member 
cannot continue his membership after 
the life time of the Panchayat Union 
Council. 


-T. Chengalvarayan, for Appellant. 


V. K. Tiruvenkatachari for R. Krishnamurthy 
and D. Raju, tor 2nd Respondent. 


Government Pleader on behalf of the ist 
Respondent. 


V.S. Appeal 


dismissed. 


Ramanujam, F. 
Ramanatha Reddy v. 
K. V. Kuppuswami Mudaliar. 
4th December, 1970. 
A. A. A.O. No. 86 of 1970. 


Civil Procedure Code (V of 1908), section 146, 
Order 21, rule 16 and Order 22, rule 12 and 
Indian Succession Act (XXXIX of 1925), 
section 214—Death of decree-holder pending 
execution petition—Bringing on legal representa- 
tives and continuance of execution proceedings— 
Production of succession certificate—Not neces- 
sary—Succession certificate, necessary where 
execution petition is to be instituted and not 
where execution petition is to be continued. 


On the death of a decree-holder, his legal 
representatives can be brought or record 
to continue the execution petition filed 
by the deceased decree-holder, without 
the necessity to produce the succession 
certificate. 


Under section 214 (1)(6) of the Succession 
Act, the bar is only against the institution 
of execution proceedings by a person 
claiming on succession and not on the 
continuance of the proceeding already 
initiated by the deceased. 


It is well established that in view of Order 
22, rule 12 of the Code execution proceed- 
ings cannot abate on the death of the peti- 
tioner and the legal representatives can 


therefore continue the proceedings without 
filing a separate execution petition, by 
substituting themselves under section 146 
and Order 21, rule 16 of the Code. It 
cannot also be treated as a fresh applica- 
tion for execution by the legal representa- 
tives claiming themselves to be entitled to 
execute the decree. 

Case law discussed. ° 

K. Chandramouli, for Appellant. 


S. Balasubramaniam, for D.V. Sivagnanam, 
for Respondents. 


V.S. 
Ramanujam, J. 





Appeal dismissed. 
i The South India Insurance 
, Company, Bombay v. 
. Lakshmi. 


gth December, 1970. A.A.O. Nos. 65, 66 


` and 67 of 1969. 
Motor Vehicles Act (IV of 1939), sections 31, 
95, 96 and 110-A—Claims Tribunal— 


Transfer of the vehicle by the insured before the 
acctdent—Insurance company absolved of its 
liability-—No change of se abet in favour of 
the transferee—Immaterial—Registration Cer- 
tificate—Nature of the document—Award 
against the insurance company in respect of 
one accident—Limited to Rs. 20,000. 

The Insurance company (appellant) in 
resisting a claim for damages made before 
the Accidents Claims Tribunal, contended 
that since the insured vehicle had been 
sold to a third party before the accident, 
the insurer was absolved of its liability 
and that even otherwise an award for more 
than Rs. 20,000 could not be made against 
the insurance company in respect of an 
one accident. The Claims Tribunal, 
without deciding the fact whether the 
vehicle had been sold to a third party 
before, the accident, held the insurance 
company liable on the ground that there 
had been no change of registration under 
the Motor Vehicles Act and passed an 
award for more than Rs. 20,000 against 
the insurance company. The insurance 
company appealed. 

Held, the matter had to be remitted to the 
Tribunal for a finding whether the vehicle 
had been sold as a fact to a third party 
before the accident. 


In the absence of an express stipulation 
to the contrary in the insurance policy, 
the thoment the insured transfers the 


g` 


car, the policy relating to it lapses, and 
the insurance company will be no longer 
liable under that policy, notwithstanding 
the fact that the transfer had not been 
registered under the Motor Vehicles Act. 
There is nothing in section 96 (1) and (2) 
of the Motor Vehicles Act contrary to this 
principle. 


Séction 31 of the Motor Vehicles Act 
merely imposes an obligation both on the 
transferor and the transferee of a vehicle 
to notify the transfer to the authority 
under the Act. It does not invalidate a 
transfer as such for non-compliance with 
that section. The terms of the policy of 
insurance providing for non-liability in 
case of transfer cannot be overlooked while 
considering the liability of the insurer qua 
third parties under the Motor Vehicles 
Act. When a policy of insurance lapsed 
by the transfer of the insured vehicle under 
the terms of the policy section 31 of the 
Motor Vehicles Act cannot have the 
effect of keeping alive such a policy qua 
third parties. 


The provisions of section 96 of the Act no 
doubt set out the defences that are open 
to an insurer in a claim by third parties 
based on the contract of insurance, but 
they cannot be said to be exhaustive. 
Following the decision of the Full Bench 
in Jayalakshmi v. Ruby General Insurance 
Co., Madras, 83 L.W. 585 (F.B.), 
the liability of the insurance company is 
limited to Rs. 20,000 in view of section 
95 (3) of the Act. 


The registration certificate is not a docu- 
ment of title and its purpose is only to 
show the person from whom the vehilce 
tax has to be collected. 


Case-law discussed. 


M.P. Subramaniam and K.L. Krishnan, for 
Appellants, 


P. Raghaviah, for Respondent No. 1. 


T.R. Ramachandran and T.R. Rajagopalan, 
for Respondent No. 2. 


B. Kalyanasundaram, for Respondent No. 3. 


V.S. | Appeal allowed 
and remanded. 
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Palaniswamy, J. 
The Tinnevelly-Tuticorin 
Electric Supply Co., Ltd. v. 
Presiding Officer, Indus- 
tria] Tribunal, Madras. 


arst December, 1970. W.P.No.2803 of 1969. 


Industrial Disputes Act (XIV of 1947), sectton 
33 (2)—Approval of action taken against 
employee—Extent of the power of the Industrial 
Tribunal—Action of employer, tf bona fide— 
Existence of legal  evidence—Prima facie 
case for granting approval—Open to be examined 
by the Tribunal—Acquittal of an employee by 
the criminal Court on appratsal of evidence— 
Not open to domestic tribunal to differ from 
finding of criminal Court on the same evidence 
without anything more. 


The acquittal of an employee by a crimi- 
nal Court is nota bar for a domestic 
enquiry being conducted on the same 
charge. But that is permissible only in a 
case where the acquittal is on a technical 
ground and not on an appraisal of the 
evidence. If the acquittal, was based on a 
an appraisal of the evidence, it is certainly 
not open to the domestic tribunal to 
come to a.different conclusion on the 
evidence given by the same witnesses 
without anything more to what they had 
deposed in the criminal Court. 


Where approval is sought for the action 
taken against the employee, under section 
33 (2) of the Act, the Tribunal should not 
mechanically grant it simply because a 
finding has been given against the emplo- 
yee in the domestic enquiry. Its open 
to the Tribunal to examine the evidence, 
if it is of the opinion that the action of:the 
employer was not bona fide, and also to 
examine to find out whether there is 
legal evidence to support the finding how- 
ever insufficient it may be. Before grant- 
ing the approval, it is open to the Tribunal 
to satisfy itself whether there ig a prima 
facie case for granting its approval under 
section 33 (2). i a 


On facts, the employer waited for the result 
of the criminal trial. After the conviction 
the employer added a fresh charge based 
on the conviction. After the employee 
was acquitted in the appeals filed by them, 
then the gany was taken up and a find- 
ing against the employee was given on the 
basis of a document held’to be fabricated 
by the criminal Court, The cqnclusion 


of the Tribuial that the finding in the 
domestic enquiry was perverse is justified, 


M.R. Narayanaswamy, for Petitioner. 
V. Subramanian, for 2nd Respondent. 
V.S. Petition dismissed. 


Ramanujam, J. 
R. Ekambara Servai p. 
State of Madras. 
C.R.P. No. 2366. 
of 1966. 


Madras Land Reforms (Fixation of Ceiling on 
Land) Act (LVIII of 1961), sections S tao) 
and 10 (2) (a)—Dry land as classified in 
Revenue accounts—Unauthorised user of Govern- 
ment source of trrigation—Not to be taken as 
wet lends for computing in standard acres— 
Extent of holding—Members of family—To 
be token as on the notified date and not on 
the date of preparation of draft statement. 


Lands classified dry in the Revenue 
accounts cannot be treated as lands having 
a right to get supply from a Government 
source of irrigation as wet lands for the 
purpose of computing the standard acres 
from the mere fact that the lands were 
being irrigated by taking water from a 
Government source unauthorisedly at the, 
time of the preparation of the draft state- 
ment under the Act. 


Under section 10 (2) (a) of the Act the 
members of the family alive on the notified 
date should alone be taken into considera- 
tion for fixing the limit of the holding 
which a particular family is entitled to 
and not as on the date of the preparation 
of the draft statement. 


M.A. Sadanand for M. Kalyanasundaram, for 
Petitioner, 


C. Krishnan, for Additional Government 


Pleader for on behalf of Respondent. 
la 
V.S. Petition remanded, 


i 


24th December, 1970. 


Ramamurti, J 
Chellammal y. 
Nallammal 
S.A. Nos. 135 and 146 
of 1967. 
Hindu Succession Act (XXX of 1956), 
section 14 (t) and (2}--Ovdject, scope and 
applicability of—Property given to a widow 
in lieu of minteaance in a panchayat— 
Whether claim for maintenance a personal 
claim—Arrangement oral—Whether, sec- 
tion 14 (2) applies—Rights whether en- 
larged or restricted. 


Words ‘and Phrases—“ Acquire and pres- 
cribe ” 

While E the provisions of this 
Act, Courts should bear in mind, the 
object of this Act, which is ameliorative 
in character, is to carry out important 
social reforms involving far-reaching 
changes deliberately introduced, to ‘confer 
distinctly better rights on females ånd: to 
secure thtm equal treatment with males. 
It is now settled law that the language 
employed in section 14 (1) read with the 
explanation is very wide and general, and 
that the use of the word “‘ any ” in section 
14 (1) is of general import and excludes 
limitation and qualification and is all 
inclusive. It negatives qualifications and 
affirms wide generality. It is equally well 
settled that sub-section (2) is in the nature 
of a proviso or an exception to section 14 
(1) and is not by itself a substantive provi- 
sion, or operating in the same field as 
covered by section 14(1). As sub-section 
(2) is a proviso, section 14 (1) will have its 
overriding effect and full operation unless 
a case is brought strictly within the terms 
of sub-section (2). The purpose of the 
explanation is to statutorily give, a very 
wide and expandzd meaning to the word 
“property”? and the word “ acquired ”. 
The proper perspective of appruach is to 
regard that property given fur main- 
tenance and held by the Hindu females 
as a limited owner, becomes an absolute 
estate, and that it is for the party, who con- 
tends otherwise, to establish that the case 
comes under the proviso section 14 (2). 
Obviously, sections 14(1) and 14(2) can- 
not cover the same field and cases ur 
situations governed by section 14 (2) are 
only those carved out from the generality 
of cases covered by or governed by sec- 
tion 14(1). To assume that sub-section (2) 
is at ouce attracted because the Hindu 


M—N RC 


3rd March, 1971. 


li 


female was in possession of the property 
as a limited owner with no powers of 
alienation, would be perverse and mis- 
1eading of the section. Apart from the 
Hindu females being a limited owner, there 
are certain important conditions to be 
satisfied as laid dcwn in sub-section (2) 
where alone section 14 (1) will cease to 
apply, (A.IR. 1962 S.C. 1493; A.LR. 
1963 S.C. 1207: (1964) 1 S.C.J. 644. 


ALR. 1966 S.C. 346: (1>66) 1 
S.C.J. 186: ALR. 1969 S.C. 1118: 
(1969) 2 S.C.J. 794; ALR. 1970 S.C. 


1963 and (1971) 1 M.L.J.127, referred) 
It is now settled that the property must be 
acquired for the first time without any pre- 
existing right in any one after several 
modes specified in section 14 (2) in the 
sense that the arrangement must be the 
very source or the foundation of the right 
of a Hindu female, and the arrangement 
itself must “‘ prescribe a restricted estate ”. 
There should be a distinct bargain or 
stipulation restricting the enjoyment of the 
property. The modes of acquisition men- 
tioned in section 14 (2) must be in writing 
and if it is oral, section 14 (2) would not 
apply.. Section. 14 (2) would’ apply only 
to the words of acquisition specitied there- 
in or other modes of acquisition ejusdem 
generis and will not apply to inheritance, 
partition and maintenance arrangement. 
It cannot be said that where property is 
allotted for maintenance there was no 
vestage or semblance of right whatever 
with regard to the joint family properties 
(i.e.) totally unconnected and unrelated 
to joint family properties. The claim for 
maintenance of a widow of a deceased 
coparcener is not a personal claim but is 
founded upon property rights and is based 
upon facts that the surviving coparvener has 
taken the share of the deceased coparcener 
by survivorship. Before the allotment, it 1s 
a real enforceable subsisting claim against 
the family properties and the allotment 
of the properties is a substitution or a 
satisfaction of that claim, not a satisfac- 
tion of a mere personal claim against the 
surviving, coparcener. ,It is impossible 
to take the view that allotment of pro- 
perties for maintenance should be treated 
as totally unconnected with and having no 
semblance of right to the properties. It 
is obviousthat the Legislature decided to 
treat properties allotted in lieu of main- 
tenance on a part with properties obtained 
by inheritance ‘er at partition, and it is 


to eflectuate that object that the Legisla- 
ture excluded the wurds inheritance or at 
a partition or in lieu wf maintenance in 
sub-section (2). If a Hindu female is a 
member of the joint family which owned 
the properties, it would neither be accurate 
nor a cymplete statement of the legal 
position to say that the widuw of a deceas- 
ed coparcener has no right whatever in 
relation to or over the joint family pro- 
perties, and that there is an acquisition 
of aright for the first time as and from the 
date of maintenance arrangement. The 
word ‘ acquired ’ in sub-section (2) cannot 
comprehend such pre-existing rights. The 
other reason for this conclusion is the 
principle of underlying family settlement. 
It is difficult to visualise such an arrange- 
ment materialising without the conception 
of the family arrangement. Indeed such 
a notion of family settlement is necessarily 
implicit init. Tbe question is not whether 
she was legally entitled to claim and 
insisted upon allotment of properties, or 
whether her right under the Hindu law 
was restricted right simply confined to 
recurring payment of money or in kind. 
The real question is, if, as a matter of fact, 
she made a claim and insisted in that claim 
for the allotment of properties asserting 
that she nad “that right ” and ultimately 
some proparties were so allotted, such 
allotment 1s in one right asserted by her 
and thereafter it is not open for the other 
side to contend that the properties were 
not given in recognition of the right 
assarted by her, whether well founded or 
otherwise. 


The widow is entitled to make a claim for 
allotment of properties (depending upon 
the resources of the family) and she is 
not compellable to take recurring pay- 
ment in lieu of maintenance. If she has 
such a right, the actual allotment cannot 
amount to property acquired within the 
meaning of section 14 (2). 


The use of the words “‘to enjoy the pro- 
perty for life only without powers of aliena- 
tion ” or the use of the words of similar 
effect is not decisive of the question, 
The background of the transaction, the 
pre-existing relationship of the parties, if 
any, as distinguished from the parties 
being absolute strangers and whether they 
have any claim upon the property in 
praesenti or ina contingency, are all aspects 
which should be taken ‘into account in 
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determining whether a particular stipula- 
tion inthe deed comes under section 14 (2) 
or is it merely expressing the legal inci- 
dents of the right created. The Court 
must take an overall picture of the entire 
situation and determine, whether the 
predominant idea, in the transaction is in 
the realm of Hindu law, and restraints are 
imposed on women in view of the pre- 
valent notivns existing then, or is the u ans- 
action predominently in the realm of 
contracts. 

The word ‘prescribe’ in section 14 (2) 
has been used in the well defined and well 
understood legal meaning which that word 
bears. It is quite legitimate to presume 
that the Legislature deliberately 1uled out 
oral arrangements. The Legislature has 
thought fit to exclude oral arrangements 
from the purview of section 14 (2). 

On facts held, section 14 (1) was applicable 
and not secticn 14 (2).° 

(1910) 6 I.C. 244; LL.R. (1900) 27 Cal. 
575; (1912) 13 I.C. 802 (2); ALR. 1916 
Mad. 554 (1): (1915) I-L.R. 38 Mad..153 : 
28 M.L.J. 260 ; (1930) I.L.R. 53 Mad. 84 : 
57 M.L.J. 826; A.I.R. 1926 Nag. 129; 
A.LR. 1931 Mad. 206; A.I.R. 1938 Bom. 
321; A.L.R. 1939 Mad. 911 : (1940) I.L.R. 
Mad. 322 : (1939) 2 M:L.J. 639; A.LR. 
1940 Mad. 664 : (1940) LL.R. Mad. 830: 
(1940) 2 M.L.J. 358; (1911) LL.R. 33 All. 
356; (1955) 2 M.L.J. 1; (1957) A.C. 513; 
A.LR. 1961 A.P. 272 : (1961) 1 An.W.R. 
42; ALR. 1962 Cal. 438; A.LR. 1964 
Mad. 387 : (1964) 1 M.L.J. 374 : (1964) 
ILL.R. 1 Mad. 570; A.LR. 1964 A.P. 
545 : (1964) 1 An.W.R. 75; (1964) 2 An. 
W.R. 455; A.LR. 1965 Orissa 59; (1966) 
1 S.C.J. 686: (1966) 1 I.T.J. 576 : A.LR. 
1966 S.C. 1523; A.I.R. 1968 Bom. 25; 
(1968) 1 An.W.R. 65; A.I.R. 1970 Pat. 
348; A.LR. 1971 Pat. 104; A.LR. 1968 
Orissa 196 ; A.I.R. 1970 All. 278; A.LR. 
1970 Orissa 131 ; A.I.R. 1969 A.P. 300, 
referred to. 

L.L.R. (1967) 1 Mad. 68; (1967) 1 M.L.J. 
454 : LL.R. (1968) 1 Mad. 567; (1969) 1 
M.L.J. 181: 81 L.W. 399 and (1970) 2 
M.L.J. 331, dissented from. 

(1971) 1 M.L.J. 147, distinguished. 

T. R. Ramachandran for Periaswamy, for 
Appellants. 

A. Sundaram Iyer, for V. C. Palaniswamy, 
for Respondents. 

S.V.J. 


Second Appeal 
‘dismissed; No leave. 


B 


Ganesan, J. 
Damodaraswami Naicker v. 
; Sundararajan. 

6th January, 1971. 


A.A.A.O. No. 2 of 1968, 


Limitation Act (IX of 1908), Article 182 (5) 
and Limitation Act (XXXVI of 1963), 
section 19—Execution petition—Steps in aid— 
Application for rateable distribution made by 
decree-holder in proceedings taken by another 
decree-holder—Not steps in aid to save limita- 
tion for his decree—Payment by Court by 
cheque to decree-holder in such rateable pro- 
ceedings—P. may save limitation under 
Section 19 of Act of 1963. 

The scond execution petition filed b 
the decree-holder was dismissed on 25 
March, 1958. In respect of proceedings 
taken by another ' decree-holder against 
the same jùdgment-debtor, the respon- 
dents applied in 1958 for rateable distri- 
bution and obtained payment by cheque 
on ‘7th! June, 1961. On the death of 
the decree-holder, his legal. representa- 
tives applied on 6th October, 1966, to 
come on record and execute the decree. 
The question was whether the applica- 
tion was in time, : 


Held, Though the application made by 
the decree-holder for rateable distribu- 
tion and for the issue of a cheque being 
steps taken in collateral proceedings will 
not be of any avail to save limitation, 
yet the payment of money by the Court 
through the cheque would amount to 
a payment by the duly authorised repre- 
sentative of the judgment-debtor and the 
present application for execution will be 
saved by section 19 of the Limitation 
Act of 1963 which came into effect from 


Ist January, 1964. 


The proper test for deciding whether 
any proceeding taken by the decree- 
holder constituted a step in aid of execu- 
tion of the decree is whether the step 
in question is calculated to promote 
advance or accelerate the execution of 
the decree. It must be a step which by 
itself, must give an independent and fresh 
start to or make a new and effective stage 
in the execution proceedings. 


Case-law discussed. 


S. Mohan and E., 


Padmanabhan, for 
Appellant. 


'—No acquisiti 


N. Sivamani and V. Narayanaswami, fot 
Respondents, 


V.S. Appeal 
Ramanujam, 7. 
Radhaswami Charitable Society, 
Dayalbagh, Agra v. 
Authorised Officer, Land 
Reforms, Cuddalore. 
6th Fanuary, 1971. 
C.R.P. Nos. 2286 and 
2328 of 1966. 


Madras Land Reforms (Fixation of Ceiling 
on Land) Act (LVIII of 1961), section 
3 (28)—Limited owner—Will—To wife of 
testator for her life, to enjoy income from lands, 

} powers of alienation—To religious 
or charitable trust after the life of testator’s 
widow— Widow, if a limited owner under the 
Act—Section 18—Acquisition of surplus land 
of a fo interest contem- 
plated—Religious or charitable trust—Exemp- 
hon. 
The interest conferred upon the widow 
of the testator is more like a limited 
estate known to English law than like 
a full ‘‘widow’s estate” known to Hindu 


‘Law. The person who is entitled only 


to a right of enjoyment over the income 
of the properties without any powers of 
alienation and not entitled to any portion 
of the corpus, which stands vested in the 
remainderman as on the date of the death 
of the testator, is not a limited owner as 
defined in the Act and as such she-can- 
not be held to be a person ‘‘holding” the 
lands as contemplated in the definition 
€ to hold.’ i 


Section 18 dealing with the acquisition 
of surplus land, does not contemplate 
acquisition only of a partial interest ïn 
the property. ; . 
The lands, vested in a remainderman, 
either as a religious trust under section 2 
of the Act, or as a charitable trust under 
section 73 (ii) (a) of the Act, are exempt 
from the provisions of the Act, Case- 
law discussed. 


V. Vedantachari, V. Krishnan and 
Veeraraghavan, for Petitioners. 


K. S. Bhakthavathsalam, for Additional 
ee Pleader on.behalf of Respon- 
t. g 


V.S. .«  ——— Petitions allow. ed, 


P, 
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Raghavan, J. cm ; 

Varadambal v. 

S.RM. Raman Chettiar 
8th January, 1571. 

O.R.P. No. 1323 of 1967. 

Poundage— Partition suit— Commissioner to 


sell properties—Purchaser—Not liable to 
pay poundage. 


Words and Phrases—Poundage. 


Civil Procedure Code (V of 1908) and Civil 
Rules of Practice, Rule 200, 203. 


No poundage is collectable from the 
purchaser in respect of a sale conducted by 
a Commissioner appointed by Court in a 

artition suit for division cf properties 
between parties thereto. 


LL.R. 39 Mad. 803, A.I.R. 1963 Andh. 
Pra. 13 and A.I.R. 1968 Andh. Pra. 91, 
referred. “ 


C. L. Vijayaraghavan for K. Raman, for 
Petitioner. ; a. 


K. Kumaraswami Pillai, Assistant Govern- 
ment Pleader, for Respondent. i 


V.S. je Petition; allowed» 


iy i a 
? 





Ramanujam, J. ` i 8 
E A. Appaswamy Pillai y, 
12th January, 1971. ; 

C.R.P. No. 129 of 1967. 


Madras Land Reforms (Fixation of 1 Ceil- 
ing on Land) Act (L VLI of 1961), sections 


3 (1), 3 (2) and 5 (3) (b)-Company— > ' 


Agricultural company or non-agricultural 
company—Special definition—Question to 
be decided with reference to such definition 
.—No importing of definition * agriculture’ 
— Main objects of company— Raising gar- 
den produce of all kinds— Agricultural 
land. 


The petitioner held 250 out’ of the 500 ae 


shares of a Dairy Farm, a private limited 
company. It was conte 


is not agricultural company as defined in 
section 3 (2) of the Act and that as such 
section 5 (3) (b) of the Act: cannot be in- 


voked for including thé petitioner’s-share ~- 


in the company, in his holding., Clause’2 


State of Madras 


ed before the ` ` 
Authorities below that the said compeny «< 


of the Objects Clause of the Company 
stated ‘that the company was to carry on 
business asproducers of and dealers in 
dairy farm and garden produce of all 
kinds. The contention of the petitioner 
was rejected. Hence the revision. 

__ Held, When there is a special definition 
for ‘agricultural company’ and ‘ non-agri- 
cultural company’ the question has to 
be decided with reference to such definition 
enacted in section 3 (2), without import- 
ing the definition of ‘ agriculture ’ enacted 
.in secticn 3 (1) of the Act. ME 


‘One of the main objects of thé company 
as shown in its memorandum is to raise 
garden produce of all kinds from the land, 
and particularly fruits and vegetables, 
and such user of agricultural land will 
directly bring the company within the 
definition of ‘agricultural company ’ as 
defined in section 3 (2) of the Act. 


The decision of the lower Oourts is correct. 
V. Vedanthachari, for R: Sundaralingam 
and K. Jayaraman, for Petitioners. - «+ 


C.. Krisknan for’ K.'Kumaraswamy Pillai, 
Assistant Govetnment Pleader,on behalf 
of Respodent. 
Visco sem 


Uy 
IND E ITEL ki zia 


A et te tg Vogt 


his 


pa ans SSE 
~U Petition dismissed. 
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Gokulakrishnan, J. 
e, Madurai Municipality v. 
K. Viswanathan. 
12th January, 1971. 
te S.A. No. 193 of 1968. 


Madras District Municipalities Act (V of 
1920), section 82—Levy of property tax— 
Annual rental value, the basis—Tenant of a 
building—Investment by tenant and improve- 
menis to the building—lIncreased income from 
such investment—Not to be the basis for pro- 
perty tax. ' 


Under section 82 of the Act the levy of 
property tax on a building is based on 
the annual rental value of the building. 
The assessment need not be on the basis 
as to what actually the landlord receives 
from the building but it must be on the 
basis of the gross annual rent at which 
it may reasonably be expected to let. 
It would be in contravention of section 82 
of the Act if the basis on which the taxes 
have been increased is upon the income 
received by the tenant who has invested 
and improved the building. 


Municipal Council, Tirunelveli v. 
Haniffa, (1969) 2 M.L.J. 495, followed. 


K. Alagiriswami, for Appellant. 


A. Sundaram Iyer and R. Sundaralingam, for 
Respondents. 


V.S. — Appeal 
dismissed. 
Ramanujam, J. 
V. Kalyanam Iyer v. 
; State of Madras., 
1gth January, 1971. C.R.P.No. 2079 of 


1965 and C.R.P.No.1029 of 1966. 
| 


Madras Land Reforms (Fixation of Ceiling On 
Land) Act (LVIII of 1961), sections 3 (7); 
3 (14), 3 (34)—Ceiling area—Family— 
Person—Petitioner, his wife and two minors 
sons, members of the family—Properties settled 
on the minor by wife—To be taken into account 


in fixing' the ceiling of the family. 


The petitioner, out of the properties 
obtained from his father, settled an extent 
of 49.76 acres in favour of his wife in 1954 
absolutely as an ante-nuptial arrange- 
ment. The wife sold certain properties 
and, settled the rest, of an extent of 27.07 
acres in'favour of her minor son by 4 settle- 
M-NRC 


ment deed dated 7th November, 1959. In 
determining the ceiling in respect of the 
holding of the petitioner, the authorised 
officer and the Tribunal took into consi- 
deration the -properties settled on the 
minor son. In the revision to the High 
Court, 


Held, the specific definition of ‘ family? 
in section 3 (14) of the Act does not import 
a notion of joint ownership of lands by 
the members of the family. Its scope can- 
not be restricted with reference to the 
definition of ‘ person’ in section 3 (34) or 
the definition of ‘ ceiling area’ in section 
3 (7). The word ‘family’ as defined in 
section 3 (14) will connote all persons 
referred to in that definition irrespective 
of the fact whether there is any joint 
ownership of the property by them or 
not and under section 5 (2) the separate 

roperty of the individual members of the 
amily so constituted has to be deemed 
as the poe of the family for the pur- 
pose of fixing the ceiling. 


V. Vedantachari, T.R. Srinivasan, for Peti- 
tioners. 


K. Kumaraswami Pillai, Assistant Govern- 
ment Pleader, R.S. Bakthavathsalam, for 
Additional Government Pleader on behalf 
of Respondents. 


V.S. 
Ramaprasada Rao, F. 


Sri Rajagopal Transport (P.) Ltd. 2. 
Presiding Officer, Labour Court, 
Madurai. 


ond February, 1971. W.P.No.1701 of 1969. 


Industrial Dispute—Labour Court—Award— 
Writ pecition by Union of Workers—High 
Court holding, Labour Court had no jurisdiction 
as the dispute was an individual dispute— 
High Court’s dismissal, however justified on some ' 
of the charges —Reference of dispute again 


Petitions dismissed, 


for adjudication—Award by Labour Court— 


Writ petition filed by the employer—Finding 
in the earlier order of High Court—Lack of 
jurisdiction to decide on merits of dispute 
but yet finding recorded—Efect—Res judicata. 


In a prior writ petition filed by che Union 
of Workers arising out of an award passed 
by the Labour Court, the High Court 
stated,“...... based on the finding that 
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nò jurisdiction to decide whether the 
dismissal of the workman was justified or 
not”. The order further went on “ but 
there is also the other finding arrived on 
facts that the dismissal was related to one 
of the four charges which was held as 
proved and that justified the order of dis- 
missal”. In a subsequent petition filed 
by the Employer and arising out of the 
award of the Labour Court relating to 
the same workman, 


Held, If once a Court is incompetent to 
render its finding on merits on the primor- 
dial ground that it had no jurisdiction to 
do so, then such finding, if rendered, is, 
to say the least, ineffective and cannot, 
for any purpose and much less for the 
purpose of pressing the doctrine of res 
judicata, be accepted as a finding of fact. 
The essential requirement of the doctrine 
of res judicata is that both the Court which 
rendered the finding on an earlier occasion 
and the Court which is to compulsorily 
review the matter on a subsequent occa- 
sion, are competent ,Courts in the sense 


that they have the jurisdiction to enter- 
tain and adjudicate upon the lis or the 
subject-matter. ' 


If the earlier Court which gave its finding 
is incompetent to decide on merits on the 
ground that it lacked jurisdiction then 
ab initio those findings of fact need not be 
looked into and much less acted upon. 
Case Law discussed. 


M. R. Narayanaswami and R. Sampath 
Kumar, for Petitioner. 


Advocate-General and T. Sathya Dev, 
Assistant Government Pleader on behalf 
of 2nd Respondent. 


G. Venkataraman and A. L. Somayajee, for 
3rd Respondent. 


V.S. 


Petition dismissed, 


Ramanujam, J. ce tf 
Papathi Ammal v. 

Susheela Ammal. 
5th February, 1971. 


A.A.O. No. 335 of 1970. 


Guardians and Wards Act (VIII of 1890), 
sections 7, 11, 13 and 17 Civil Procedure 
Code (V of 1908), section 96 (3) and Order 23, 
rule 3—Minors—Appointment of guardian— 
Grandmother and mother, applicants— Joint 
endorsement—Apporntment of guardians solely 
on such endorsement —No consideration of 
benefit to minor—Order liable to be set aside 
—Joint endorsement—No order—Order 23, 
rule 2, Civil, Procedure Code—Foint endorse- 
ment not signed by party but Advocate alone— 
Authority of Advocate —questioned—Appeal 
by the party—Maintainable, 


Practice—Advocate—Power to compromise— 
Vakalat. 


The Appellant was not a signatory to 
the joint endorsement and the joint 
endorsement which formed the only basis 
of the decree has been signed only by 
the Counsel. When the appellant speci- 
fically pleads that her Counsel had no 
authority to enter into a compromise and 
that the joint endorsement made by him 
will not bind her, she is entitled to chal- 
lenge the decree passed on the basis of 
the joint endorsement by filing an appeal. 
The question of authority of Counsel 
to compromise a matter has to be decided 
with reference to the vakalat which has 
been filed into Court. Unless there is 
an express or implied power in the vakalat 
given to an advocate to compromise the 
suit, he cannot have power to compromise 
the suit and there cannot be any implied 
authority that could be deemed to have 
been conferred upon the Counsel to 
make a compromise binding on his 
client. 


The Act imposes upon the Court a duty 
to decide independently, on a considera- 
tion of the evidence adduced by the 
parties as to whether it is necessary to 
appoint a guardian for the person and 
property of the minor in the interest of 
the minor and whether the proposed 
guardian is a fit and proper person. The 
decision of the Court appointing persons 
as guardians on the basis of joint endorse- 
ment made by such persons without 
considering whether the compromise is 
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for thé benefit of the minor, is liable to 
be set aside. 


Case-law discussed. 


T. S. Subramanian and R. Venkataraman, 
for Appellant. 


K. R. Krishnaswami Ayyar, K. Kumaraswamy 
and P. Kannan, for Respondent., 


V.S. Appeal allowed and 
Remanded. 





Samaprásaga Rao, F. 
K. S. Kalyanasundaram v. 
Madras Port Trust. 
10th February, 1971. W.P.No.1143 of 1969. 


Madras Port Trust Act (II of 908 rt 
Trust—Falls within the meaning of ‘ Sta 
under Articles 12 and 19 (6) of e 
Servants of the port trust—Right to agitate 
grievances in a Court of Law—General Clauses 
Act (X of 1897), section 3 (31)—Constitution 
of India (1950), Article 226. 


The Port Trust falls within the meaning of 
the term “State” both under Article 12 
and under Article 19 (6) of the Constitu- 
tion of India. It would come within 
Article 12 because it squarely falls within 
the definition of section 3 (31) of the 
General Clauses Act, 1897, which includes 
the body of Port Commissioners. The 
Pert Trust being an authority entitled 
to or entrusted by the Government with 
the control and management of certain 
affairs which have a public impact, it 
cannot be said that its servants cannot 
agitate their grievances in a Court of law 
and. particularly i in the forum of the High 
Court exercising jurisdiction under Article 
226 of the Constitution. 


S. Pana uronin for Petitioner. 


R.G. Rajan and D.V. Sivagnam, for Respon- 
dent No. 1. 


VS. | 


Petition dismissed, 


-Palamswamy, F. ` 


S. K. Siddhu Chettiar v. 
K. Mohamed Kasim, 

15th Tebuan, 1971. 

W.P. No. 3076 of 1008 


Madras District Municipalities Act (V -of 
1920), section 51 and Appendix IX, rules 
1 (2), 2 (2)—Municipal elections —Election 
Commissioner—Subordinate Judge—Persona 
designata—Court closed for summer holidays— 
Vacation Civil Fudge functioning under Madras 
Civil Courts ‘Act (IIT of 1873), a5 amended 
by Act XVII of 1959—WNot competent‘ to 
entertain election petitton—Subsequent transfer 
to competent authority—Initial defect, not 


.cured—Election petition—Particulars 6f cor- 


rupt practice—Absence of—No dismissal of 
petition on that ground in the first instance— 
Trial, evidence and Proof—Election enquiry — 
Nature of proof. 


The'presentation of the Election Petition 
to the Vacation Judge, Coimbatore is 
not a valid presentation and the Vacation 
Judge, Coimbatore has no jurisdiction 
to entertain the same. The fact that 
the petition was transferred to the 
competent, authority cannot cure the 


-initial defect arising out of the invalid 


presentation. 


Under rule 1 (2) Appendix IX to the Act 
the Subordinate ‘Judge, Ootacamund is 
the , Election Commissioner appointed 
as persona designata and not in his capa- 
city as a Judge of the Court over which 
he presides. 


Under section 30 (3) (b) of the Madras 
Civil Courts Act, the Vacation Civil 
Judge has jurisdiction only to entertain 
proceedings cognizable by any civil 
Court. Inasmuch as the Election ‘Com- 
missioner functioning as a persona designata 
is not a civil Court governed. by the 
provisions of the Madras Civil Courts 
Act and inasmuch as election proceedings 
are purely statutory proceedings and not 
ordinary civil proceedings cognisable by 
civil Courts, it follows the Vacation Civil 
Judge has no jurisdiction to entertain 
an election petition. 


The fact that the election petition was 
transferred to the competent authority 
and that the matter was disposed of by 
the competent authority, would not cure 
the initial defect arising out of the invalid 
presentation, The question of prejudice 


is wholly irrelevant in the matter of con- 
sidering the competency of a tribunal to 
entertain a proceeding. The decision 
rendered by such tribunal (not competent 
to entertain the petition) is void. 


Rule 2 (2) in Appendix IX to the Act 
requires that the election petition should 
give particulars of the corrupt practice. 
The absence of such particulars will not 
entail dismissal of the petition as the 
Act did not provide for such dismissal 
unlike the provision made in section 86 
of the Representation of People Act, 
1951, which enacts that non-compliance 
with any of the provisions of the Act 
would entail dismissal of the petition. 
Though the election petition is not 
liable to be dismissed for non-compliance 
of the rules, it is for the Court to consider 
what weight should be given to the 
evidence let in by the petitioner chal- 
lenging the election, how far the charge 
can be said to be established on such 
evidence and how far the returned 
candidate was able to meet such charge. 
The election enquiry is in the nature of 
quasi criminal trial and the election peti- 
tioner is in the position of a prosecutor 
and he should make out his case by posi- 
tive proof and not by mere conjecture. 
The success of a candidate should not be 
lightly interfered with and the election 
petitioner seeking such interference must 
strictly establish the allegation on the 
basis of which he seeks interference with 
the result. ' 


Case-law discussed. 


R. Kesava Iyengar for K. Yamunan, for 
Petitioner. 


S. K. Ahmed Meeran, for Respondent 1. 


‘KE. Ramaswami and Mrs. A. Sarojini Bat, 
for Respondents 3 to 5. 


V.S. Petition 


; allowed. 
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l 

I 
Ramamurti; F. 
. S. A. Henry v». 
; J. V. J. Rao. 
17th March, 1971. 
G. R. P. No. 399 of 1967. 


(A) Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 14 (1) (a) and 
(b) — Applicability — Landlord requiring 
ground floor for structural alteration and 
reconstruction— Whether S. 14 (1) (b) applies. 


(1) The demolition may be a part of the 
building i.e., the entire ground floor, the 
entire first floor or the entire second floor. 
(2) There can be demolition work in the 
ground floor even where the first floor 
is left undisturbed. (3) The demolition 
can be in a portion of the ground floor 
or in a portion of the first floor. It need 
not be ofithe entire ground floor or of the 
entire first floor. (4) In such a case, 
the building, after the fresh work is 
finished, ‘would comprise partly the old 
building and partly the new building. 
(5) The ifresh work may be outside in 
the exterior or inside in the interior. 
If the fresh work undertaken, though in a 
portion ef the building and in the 
interior, is such that the completed work 
involved demolition and also substantial 
structural alteration so as to change 
the identity and give a new look alto- 
gether, section 14 (1) (6) would clearly 
apply to such a case. (6) The words 
“building reconstruction” and “erecting 
a new building” have the same meaning. 
(7) Erection of a new building may be 
y the use of brick and mortar or by 
eel or even by wood work or may be 
the use of all the materials. The 
ial test is: is it not erecting a new 
ding or reconstructing or remodelling? 
966) 1 M.L.J. 342, followed. 


(1957) 1 AU E.R. 148: (1957) 1 W.L.R. 
1094; (1966) AN E.R. 966; (1965) 1 
M.L.J. 78 ; (1965) 2 M.L.J. 144; (1970) 
I nd. ra (1968) Hae 38;A.LR. 
1967 S.C. 643, 23 sbury, e 892 
and Woodfall on Landlord: and Te 
27th edition, page- 1362, referred to. 


(B) Transfer of Property Act (IV of 1882), 
section 106— Madras Buildings {rea and Rent 
Control) Act and Civil Procedure Code (V 
of 1908), Order 7, rules 1 and 11 and Order 6, 
rule 6—Tenant promising to vacate and 
M—-NRC . 
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hand over possession—Necessity to give notice 
under section 106—Plaintff whether bound 
to state in plaint that provisions of section 106, 
Transfer of Property Act complied with— 
Absence of notice—Effect — Omission by 
tenant to raise question of notice in initial 
stage—Whether can be permitted to raise at 
revisional stage. 


After the decision of the Supreme Court 
reported in (1967) 1 S.C.J. 503 : (1967 
1 S.Q.R. 475: lo) 1An,W.R, SC) 
61 : (1967) 1 M.L.J. (S.C.) 61: ALR. 
1967 S.C. 1419, the question whether 
the petition for eviction is 
liable to be rejected for absence of 
proper notice to quit under section 106, 
Transfer of Property Act, is no longer 
open for argument. On the question 
that absence of a notice would not 
render the proceeding a nullity, as though 
the tribunal lacked inherent jurisdiction, 
the authorities are clear and the question 
is concluded by the latest decision of the 
Supreme Court reported in (1969) 1 
S.G.J. 100: A.LR. 1969 S.C. 37 at 39. 
The Supreme Court considered this plea 
of absence of valid notice to quit as one 
of the pleas that will have to be raised 
by the defendant at the appropriate stage 
and not as an objection against inherent 
lack of jurisdiction of the Court. In 
other words, it will be contradiction in 
terms to say that it is for the very tribunal 
to decide the plea, if raised, and that if 
not raised, the decision on the other 

ints would be a nullity for lack of 
inherent jurisdiction in the tribunal. 
The distinction between a tribunal lack- 
ing inherent jurisdiction and it exercising 
its jurisdiction, though irregularly or in 
an erroneous manner, is well recognised. 
In the first case the whole proceeding 
is corum non judice and a nullity, In the 
latter case the order passed cannot be 
uestioned in collateral proceedings 
oiga it be erroneous upon its face or 
even though it relates to a fact which in 
the former stage of the proceedings was 
essential to confer jurisdiction on the 
tribunal. The objection does not go 
to the root of the matter or the jurisdic- 
tion of the Tribunal and it is for the 
tenant to raise such a plea in his objection 
statement and if he omits to raise such a 
plea, he cannot, as a matter of right, 
claim to raise that objection at a later 


stage. 
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(1970) 2 M.L.J. 386, followed. 
C.R.P. No. 866 of 1967, not followed. 


It is settled law that it is only in the case 
of a contractual tenancy that notice to 
quit is necessary and if it is a statutory 
tenancy governed by the Rent Control 
Legislation, no notice to quit is necessary. 
It is difficult to hold that the Court is 
bound to entertain a new point and the 
litigant has an unqualified right to raise 
the new point for the first time regardless 
of any question of prejudice to the other 
side. i 


The law has to be taken as settled by the 
Supreme Court ((1969) 1 S.C.J. 100: 
A.I.R. 1969 S.C. 37) that merely because 
it is a crucial point going to the root of 
the matter it cannot be raised for the 
first time in the High Court. 


It is difficult to state that in every case 
the plaint should contain a statement that 
such a notice was given as constituting 
the course of action within the meaning 
of Order 7, rule 1, Civil Procedure Code. 
If the real contract of tenancy was such 
that the tenant had undertaken to deliver 
possession on demand, it will not be neces- 
sary for the plaintiff to state in his plaint 
that the tenancy is not governed by 
section 106 and therefore a notice to 
quit is unnecessary, It is not incumbent 
upon the plaintiff to anticipate the defen- 
dant’s defence. The parties to a tenancy 
may expressly stipulate that in certain 
events the tenant may quit without notice. 


On facts held, the correspondence between 
the landlord and tenant shows that the 
tenant had promised to vacate and hand 
over possession as early as possible. 
In the face of such agreement between 
the parties there is no need for the issue 
of any notice under section 106 of the 
Transfer of Property Act. It would work 
serious injustice and hardship upon the 
landlord, if some objections were to be 
raised for the first time in the course of 
the hearing of the revision petition. 
The basic principle in Court proceedings 
is that it is not right and proper that 
parties to a litigation should be per- 
mitted to set up groups of their claims 
or defence in driblets at different stages 
causing prejudices to the opponent. 
Considerations of justite and public 
policy require that a party who sycceeded 


should not at the appellate stage be 
faced with new grounds of attack, he 
having successively met and defeated the 
sega with respect to points already 
raised, 


(1878-1880) I.L.R. 2 Mad. 346; (1889) 
I.L.R.12 Mad. 353 ; (1912) 15 L.G. 584; 
(1916) 31 M.L.J. 354; (1919) 10 L.W. 
137 ; (1921) 13 L.W. 397;A.LR. 1924 
Mad. 904; (1891) I.L.R. 15 Bom. 407; 
(1894) I.L.R. 18 Bom. 110; (1902) ILL.R. 
26 Bom. 360 ; (1926) 28 Bom. L.R. 513; 
(1949) 2 M.L.J. 559 : A.I.R. 1949 Mad. 
127; A.I.R. 1944 Pat. 77; (1920) 1 Ch.D. 
567;(1914) 2 K.B. 1093;(1897)1 Ch.D. 271; 
A.I.R. 1964 Pat. 401r; A.I.R. 1966 Pat. 
151; A.IL.R. 1967 Pat. 75; A.I.R. 19€8 
Pat. 415 (F.B.); A.LR. 1968 Orissa 113; 
A.I.R. 1969 Punj. 110; A.I.R. 1970 Cal. 
452; A.I.R. 1955 Mad. 92; A.I.R. 1965 
Mys. 65; A.I.R. 1964 Cal 1; A.I.R. 1968 
Cal. 554; A.I.R. 1928 Mad. 687; (1899) 
9 M.L.J. 198;(1949) 1 M.L.J. 412: A.I.R. 
1949 Mad. 780; (1969) 2 M.L.J. 585; 
(1949) 1 M.L.J. 417; A.I.R. 1949 Mad. 
784; A.I.R. 1942 Mad. 675; A.I.R. 
1961 S.C. 1070 and (1945) 1 K.B. 577, 
referred to. 


‘N 


A. Dorai Raj, for Petitioner. 


T. C. A. Bashyam, T. C. A. Tirumalachari 
and K. Raghavan, for Respondents. 


S.V.J. 


Petition 
dismissed, 
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MARCH OF LAW, 1970. 
Introduction. Court under Article 226 of the Consti- 


It is a function of law to give answers 
which everywhere would fit the facts like 
a glove and be reasonably certain and 
racticable. According to Coke, the 
uty of the law is the known certainty 
thereof. Fundamentally, however, law 
is concerned with human behaviour and 
human relations in a given social context. 
Since such context is a shifting context, 
the law also has to change in conformity 
with it. While legislation is the main 
vehicle for effecting the changes, judicial 
interpretation also brings about changes 
in the law albeit silently, unavowedly and 
indirectly. While anxious not to impair 
judicial - consistency and to maintain 
stability, judicial interpretation seeks to 
mould the' old principles to suit the new 
conditions, ideas and ideals. The mills 
of God grind slowly but none the less they 
grind steadily. The march of law is inexor- 
able and each year marks a milestone on 
its onward course. In the words of Lord 
Macmillan, precedents become stepping 
stones for the future and are not to be 
regarded as halting places. During the 
year under review about fifty decisions of 
` the Supreme Court have appeared in the 
. columns of this Journal besides almost all 
\ the important decisions of our High Court. 
~An attempt is made hereunder to refer 
to the decisions so rendered under some of 
a familiar and fairly important titles of 
aw. i 


Courts : their Jurisdiction and powers. 


In Union of India v. A. V. Narasimhulu', 
the Supreme Court points out that the 
exclusion of the jurisdiction of the civil 
Court to entertain a suit does not, how- 
ever exclude the jurisdiction of the High 





1, (1970) 2 M.LJ. (S.C) 34. 


tution to issue high prerogative writs 
against illegal exercise of authority by 
administrative or quasi-judicial tribunals. 
N. P. Motor Service v. Andavar Transports?, 
holds that though a High Court has 
inherent powers under Article 226 of the 
Constitution to pass appropriate orders to 
meet the exigencies of a situation, it can- 
not pass during the pendency of a writ 
petition against an order granting a 
permit for a given route, an interlocutory 
order contravening section 47 (3) of 
the Motor Vehicles Act. In M. A. 
Naicker v. Udhavadas Firm’, the Supreme 
Court lays down that the Legislature did 
not confer on the High Court, under the 
first proviso to section 75 (1) of the Pro- 
vincial Insolvency Act an appellate power 
nor did it confer on it a jurisdiction to 
reappreciate the evidence on record; and 
that, while exercising that .power the 
High Court is, by and large, bound by the 
findings of fact reached by the District 


.Court and is precluded from examining 


de novo the findings. In Navalkha and 
Sons v. Ramanuja Dast, the Supreme 
Court makes it clear that the condition 
for confirmation of sales by Courts opera- 
tes as a safeguard against the proper- 
ties being sold at an inadequate ie 
whether or not it is a consequence of fraud 
or irregularity in the conduct of a sale, 
that it is the duty of the Court in every 
case to satisfy itself having regard to the 
market value of the property the price 
offered is reasonable and adequate, and 
that another principle equally well- 
settled is that once the Court comes to the 
conclusion that the price offered is 
adequate no subsequent higher offer can 
constitute a valid ground for refusing 





2. (197 
3. (19 . 
§. (1970) 2 MLJ. 
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confirmation of the sale. Pamela 
Williams v. Patrick Cyril Martin}, expresses 
the view that the jurisdiction of the High 
Court is all embracing and wide under 
clause 17 of the Letters Patent and it is 
not controlled by the restrictions imposed 
on the Court exercising jurisdiction under 
the Guardians and Wards Act. Rama- 
moorthy, In re*, states that the power to 
order retrial in a criminal case should be 
sparingly exercised and it should not be 
ordered for the sole object of enabling 
the prosecution to fill up any deficiency 
pointed out by the appellant, and that 
where the prosecution of its own negli- 
gence fails to produce evidence which it 
was bound to do, the appellate Court 
would not be justified in ordering a 
retrial. 


Constitutional Law. 


In Nazeeria Motor Service v. State of Andhra 
Pradesh, the Supreme Court points out 
that no question of discrimination can 
arise when taxes are being imposed under 
two different sets of laws in different 
States or geographical limits; and hence 
jt cannot be said that Article 14 is infrin- 
ged because vehicles on the inter-State 
routes or -permits issued by other States 
had not been subjected to tax. In 
District Collector v. Mls. Ibrahim & Co.4, 
the Supreme Court holds that it is only 
if an impugned order passed during a 
Proclamation of emergency under Article 
352 was shown to be made under an 
authority reserved by the Defence of 
India Ordinance or Rules made there- 
under, the jurisdiction of the Court to 
entertain a petition for impairment of the 

tee under Article 14 may be exclu- 
ded. Abdul Rashid Sahib v. Assistant Engi- 
neer®, takes the view that having regard 
to the objects of the Madras Land 
Encroachments Act of 1905 and the limita- 
tions placed on the powers of Collectors 
and Revenue Officers in proceedings 
under the Act and the remedies provided 
therein to aggrieved persons, there is no 
warrant for making any attack on the 
constitutional validity of the Act on the 
ground that it is violative of Article 14 of 
the Constitution. Susila v. State of Madras,’ 
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decides that though it is open to the 
Government, from time to time, to add 
to or subtract from the list of backward 
classes, once a classification has been made 
for educational purposes, by an order 
of Government, and the order continues 
to be in force, without expressly modifying 
that order by a proper decision of the 
Government, a mere omission of a 
particular community -from the list of 
backward classes appended to a pros- 
pectus cannot justify the elimination of 
the community as backward at the selec- 
tion; and that it cannot be that for the 
purpose of concession in educational 
institutions, a community is considered 
as backward and not so for the purpose 
of admission in educational institutions. 
In Narasimha Rao v. State of Andhra Pradesh? 
the Supreme Court makes it clear that 
under Article 16, by the first clause 
equality of opportunity in employment or 
appointment to an office is guaranteed; 
by the second clause, there can be no 
discrimination, among other things on 
the ground of residence; an exception is, 
however, made in clause (3) to cover 
cases where local sentiments have to be 
respected or to prevent an inroad from 
more advanced States into less developed 
States; Parliament is entitled to make law 
prescribing, in regard to a class or classes 
of employment, residence within a State 
or Union territory prior to such employ- 
ment or appointment; but, that sia 
refers to residence within the State in 
the sense of the whole State as the venue 
for residential qualification and not resi- 
dence in districts, taluks, cities, towns 
or villages within the State; the words 
uirement’’ in the clause bear 
upon the kind of residence or its duration 
rather than its location within the State; 
and clause (3), which is in the nature of 
an exception to the general rule making 
every office or employment open and 
available to every citizen and offices or 
employment in one part of India open 
to citizens in all aiet parts of India, 
should be construed in a narrow and 
strict manner and not in a wide or liberal 
way. Venkataraman v. Director of Postal 
Services’, lays down that uality of 
opportmaiiy guaranteed by Article 16 (1) 
did not end with the stage of initial 
appointment, but would inevitably govern 
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all matters relating to employment in- 
cluding questions of emoluments, chances 
of promotion, etc., that though it would 
be open to the authorities to fix seniority 
before persons were promoted to a parti- 
cular grade on the date of their qualifying 
by the prescribed examination, once a 
number of people had been promoted and 
had begun to officiate in the higher 
grade, all of them being qualified at the 
time of their promotion to officiate by 
having passed the examination, it would 
be discriminatory to ignore the seniority 
by the length of service, and revert to 
the date of passing the qualifying examina- 
tion for that purpose; that to introduce 
a distinction in the matter of confirmation 
and seniority on the basis of the date of 
passing the examination, would be to 
introduce a totally irrelevant considera- 
tion for the purpose of confirmation; that 
once employees had been included in a 
single cadre or unit of employment, it was 
not permissible for Government to pro- 
vide a differential treatment between two 
sections of the same unit with retrospec- 
tive effect; and that persons whose 
seniority is affected by an administrative 
order revising seniority cannot complain 
of violations of Article 311 (2), as revision 
of seniority is not one of the punishments 
visualised by the Article. Union of India v. 
Narayana Atyar', holds that under Article 
19 (6) as amended by the Constitution 
(First Amendment) Act the declaration 
of a State monopoly in respect of any 
trade or business has to be presumed to be 
reasonable and in the interests of the 
general public in the context of the rights 
guaranteed under Article 1g (1) (g); that 
the effect of the amendment is it is only 
the provisions of the law which are inte- 
grally and essentially connected with the 
creation of the monopoly that are pro- 
tected and the rest of the provisions which 
may be incidental do not fall under the 
latter part of Article 19 (6) and would 
inevitably have to satisfy the test of 
reasonableness ; that the bundle of rights 
held by a telephone subscriber will con- 
stitute ‘ property’ within the meaning of 
Article 19 (1) (f) and such bundle includes 
a lease of material things or an apparatus, 
with rights of user or enjoyment therein 
and also a right to service, all of which 
rights have economic value and could be 
evaluated as such ; and that the enhanced 
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tariffs now levied by the Telephones 
Department are not outside the power 
conferred under section 7 (3) (a) of the 
Telegraph Act and do not adversely 
affect any fundamental right of the subs- 
criber. In Nazeeria Motor Service v. State 
of A.P.*, the Supreme Court decides that 
there is nothing in the provisions of the 
Andhra Prad Motor Vehicles (Taxa- 
tion of Passengers and Goods) Amend- 
ment and Validation Act, 1961, with 
regard to imposition of tax which are not 
in public interest, so much so, the Act 
cannot be challenged under Article 19 (1) 
(g) ; and, that when it is found that the 
increase in the surcharge of fees and 
freight contemplated by the Validating 
Act of 1961 would not constitute an 
impediment to trade, and that the utmost 
that could be said was that it would result 
in the diminution of profits, it cannot be 
said that there is an infringement of 
Article 19 (1) (g). Ramu v. Government 
of India’, holds that section 36-AD of the 
Banking Laws (Amendment) Act, 1968, 
is not violative of the fundamental rights 
of the citizen’s freedom of speech and 
expression under Article 19 ( a. that the 
section is intended to prevent only violent 
forms of demonstration or speeches that 
are likely to undermine the confidence of 
the depositors, that the safeguards pro- 
vided in sub-section (2) of the section 
clearly show that the penal provisions are 
attracted only in cases where contraven- 
tion of the provisions of sub-section (1) 
of the section is without reasonable excuse, 
and that the provisions of the section 
squarely fall within the scope of the excep- 
tions provided for in Article 19 (2) and 
(3). In District Collector v. M/s. Ibrahim 
®& Co.4, the Supreme Court makes it 
clear that on the issue of the Proclama- 
tion of emergency under Article 3592, the 
State is, for the duration of the emergency, 
competent to enact legislation, notwith- 
standing that it impairs the freedoms 
guaranteed by Article 19; that the State 
is also competent to take executive action 
which the State would, but for the provi- 
sions contained in Article 19 be competent 
to take ; that the executive order immune 
from attack is only that order which the 
State was competent, but for the provi- 
sions contained in Article 19, to make ; 
that executive action of the State which 
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is otherwise invalid is not immune from 
attack merely because a Proclamation of 
emergency is in operation when it ig 
taken ; and that the order of the Andhra 
Pradesh Government directing that the 
sugar quota allocated to the twin cities 
of Hyderabad and Secunderabad be given 
in its entirety to a co-operative society 
at Hyderabad was contrary to the statu- 
tory provisions contained in the Andhra 
Pradesh Sugar Dealers’ Licensing Order, 
1963, and the Sugar Control Order, 
1963, and was not protected by Article 
358. In D.R. Ramdasji Varu v. State of 
Andhra Pradesh1, the Supreme Court 

resses the view that sections 46 and 47 
of the Andhra Pradesh Charitable and 
Hindu Religious Institutions and Endow- 
ments Act of 1966 providing for initiation 
of proceedings for the removal of a matha- 
dhipathi or a trustee of a specific endow- 
ment attached to a math in certain cir- 
cumstances and for filling up a temporary 
vacancy respectively are not violative of 
Articles 14, 19 (1) (f), 25 and 26. In 

i Commissioner of Urban Land Tax v. 
B. & C. Co., Lid.,? the Supreme Court 
points out that the directive principle 
_ embodied in Article 39 (1) applies both 
to Parliament and to the State isla- 
ture and Entries 86 to 88 of List I do not 
exclude any power of the State Legislature 
to implement the same principle. In 
Tarapore Z Co. v. V|O Tractors Export®, 
the Supreme Court lays down that the 
expression ‘‘ judgment” in Article 133 (1), 
in the context in which it occurs, means a 
final adjudication by the Court of the 
rights of the parties, and an interlocutory 
judgment even if it decides an issue or 
issues without finally determining the 
rights and liabilities of the parties is not a 
judgment, however, cardinal the issue 
may be; that an order passed by the 
High Court in appeal which does not 
finally dispose of a suit or proceeding 
from which appeal has arisen, is not final 
within the meaning of Article 133 (1) (a) 
and (b) ; that an order refusing to grant 
an interim injunction did not determine 
the rights and obligations of the parties 
in relation to the matter in dispute in the 
suit; and that merely because the suit 
as a result of the order of the High Court 
may become infructuous as framed, and 
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laintiff may have to seek amendment 
e plaint to get effective relief, an 
order, which is essentially an interlocutory 
order cannot for that reason be deemed 
final for the p of Article 133 (1). 
S.M. Salia Lebbat v. Hanifa *, holds that 
if after the order by the High Court the 
proceeding still remains to be tried and 
the rights in dispute between the parties 
have to be determined the order will 
not be a final one within the meaning of 
Article 133, but where the rights of the 
parties have been finally determined 
by the decision from which leave to appeal 
is sought and all that remains to be done 
by the trial Court is an ancillary question, 
the judgment or order will be a final one; 
that where in an appeal arising from a 
suit for settlement of a scheme under 
section 92 of the Code of Civil Procedure, 
the High Court decides finally the charac- 
ter of the property in dispute, and remits 
the case back for framing a scheme, it 
must be held that the decision is a final 
one ; and the remittal of the matter to 
the trial Court for settlement of a scheme 
is only a consequential matter and cannot 
detract against the finality of the decision 
as to the nature of the property. Kannan 
Motor Transport (P.) Lid. v. Prabhu Trans- 
port (P.) Ltd.®, states that a substantial 
question of law is one which is of general 
public importance or which directly or 
substantially affects the rights of parties 
and which has not been finally settled by 
the Supreme Court, the Privy Council 
or the Federal Court, or which is not free 
from difficulty or which calls for discus- 
sion of alternate views by the Supreme 
Court. Sarathy Brothers v. Bank of India 
Lid.®, lays down that under Article 133 (1) 
(a) it is the value to the appellant that 
will govern the matter in granting leave 
to appeal to the Supreme Court on the 
basis of the value of the subject-matter ; 
that the value for p ses of Article 133 
(1) (a) is not approached from the stand- 
point of jurisdiction, but from the point 
of view of what the value of the subject- 
matter of the dispute was in the Court of 
first instance and is to the appellant in 
the proposed appeal to the Supreme Court; 
arid that a question of law relating to the 
effect to be given to the proved facts in a 
case is not a substantial question of law to 
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warrant grant of leave. In K.R.C. Krishna 
Chettiar v. Sri Ambal and Co.+, the Supreme 
Court points out that in an appeal under 
Article 136, the onus is upon the appellant 
to show that the concurrent finding of the 
Courts below is erroneous. In Sanjeevi 
Naidu v. State of Madras?, the Supreme 
Court expresses the view that under Article 
166 (3), the Governor being authorised 
to make rules for the more convenient 
transaction of business of the Government 
of the State and for the allocation amongst 
its ministers the business of the Govern- 
ment, he can not only allocate the various 
subjects amongst the ministers but may 
go further and designate a particular 
official to discharge any particular func- 
tion on the advice of the council of mini- 
sters ; that in the very nature of things, 
neither the Council of ministers nor an 
individual minister can attend to the 
numerous matters that come up before the 
Government and these matters have to be 
attended to and decisions taken by various 
officials at various levels ; that when these 
officials discharge the function allotted to 
them they are doing so as limbs of the 
Government and not as persons to whom 
the power of the Government had been 
delegated ; and that rule 23 (a) of the 
Madras Government Business Rules, 
which provides that the powers and func- 
tions which the State Transport Under- 
taking may exercise under section 68-C 
of the Motor Vehicles Act shall be exer- 
cised and discharged on behalf of the 
State Government by the Secretary to 
the Government of Madras in the Indus- 
tries, Labour and Housing Department, 
is valid and is not ultra vires Article 166 (3). 
Mottayyan v. Thambuswami Padayachi®, 
makes it clear thatifin law an amendment 
in an Act as carried out by an Ordinance 
under Article 213 (2) stood notwithstand- 
ing the expiration of the Ordinance, the 
failure of the Government printer to 
show the amendment in a Government 
Publication of the Act will not affect the 
currency of the amended text as a statu- 
tory provision ; that laws, which under 
the Constitution, include Ordinance, have 
their sanction from the appropriate legis- 
lative authority making them and do not 
depend for their force and effectiveness 
on the Government Printer’s texts of the 
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law or the Law Secretariat’s compilation 
of the law ; that it will no doubt be a 
new terror in the interpretation of law 
if one has to grope for the authentic text 
of the law and in the process reject the 
Government publication, but that cannot 
be avoided when the position is ci ear, as 
the Government Printer with his omis- 
sions or commissions cannot take the 
place of the legislature and the laws 
officially gazetted ; and that the Evidence 
Act does not make the production of a 
copy of the Act printed by the official 
printer or by order of Government con- 
clusive of the correctness of the text of the 
Act printed—only a mode of proof is 
indicated. Principal, Medical College v. 
Vinceni!, points out that Article 226, 
though remedial and procedural in cha- 
racter, would not vest in the High Court 
jurisdiction to quash an order made in 
Pondicherry in respect of a civil servant 
before its de jure merger into the Union of 
India and also before the coming into 
force of section g of the Pondicherry 
(Administration) Act of 1962, on and 
from 6th November, 1962. In Union of 
India v. Narasimhulu®, the Supreme Court 
lays down that the exclusion of the jurisdic- 
tion of the civil Court to entertain a suit 
does not, however, exclude the jurisdic- 
tion of the High Court under Article 226 
to issue high prerogative writs against 
illegal exercise of authority by adminis- 
trative or quasi-judicial Tribunals, 
Ramiah v. Reserve Bank®, holds that where- 
as when the High Court deals with an 
appeal against an appellate order, it will 
be enough if a question of law is present 
for admitting an appeal, on the other hand 
it is not every question of law that gives 
jurisdiction to the High Court under 
Article 226 to interfere with an order 
passed by a subordinate Tribunal and the 
error of law which justifies interference 
must be an error of law apparent on the 
face of the record; and consequently, 
the jurisdiction under Article 226 in this 
respect is narrower than the jurisdiction 
of the High Court in considering an appeal 
against an appellate order with reference 
to section 100, Civil Procedure Code. 
Tirumurthi Transports (P.) Ltd. v. Regional 
Transport Authority, decides that where a 
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statutory authority passed an order in 
relation to a matter committed to its juris- 
diction, the remedy provided for by that 
statute against such order must be pursued 
and the fact that a person has not availed 
himself of that remedy and has allowed 
the same to be barred by limitation is no 
ground or justification for allowing him 
to seek the remedy under Article 226. 
N.P. Motor Service v. Andavar Transport}, 
states that while it is true that the High 
Court has inherent powers under Article 
226 to pass appropriate orders to meet 
the exigencies of a situation and the needs 
of a given case it cannot be exercised so 
as to contravene the provision of a statute. 
Gajendra Transport Lid. v. Anamallais Trans- 
port Lid.*, lays down that in a case where 
initial jurisdiction is totally wanting be- 
cause of the absence of an earlier order as 
required under a statutory provisions 
the High Court in the exercise of the dis- 
cretion, will not be prepared to ignore 
the ground merely on the basis that it had 
not been taken at the earlier stages, and 
allow an order to continue in force, 
although it was made without jurisdiction. 
Chakravarthi v. Thillaimoorthy*, holds that 
the question whether orders regarding 
assignment of land could be challenged ki 
invoking the writ jurisdiction of the Hig 
Court will depend on the rigbts of the 
petitioner and the violation of the princi- 
ples of natural justice by the appropriate 
authority in dealing with such rights and 
that the rules in Board’s Standing Orders 
may be only administrative instructions, 
the actual orders passed by the concerned 
officials, Board of Revenue and Govern- 
ment will give rise to legal rights and the 
disregard or the violation of the. rules 
will be relevant in dealing with those 
rights in writ jurisdiction, Bhavarlal v. 
Mallay Gounder*, expresses the view that 
in exercise of his jurisdiction to grant or 
refuse a cinema license, the licensing 
„authority looks into the matter prima facie 
and for the purpose of his being satisfied 
that the applicant is in lawful possession 
of the site ; that he is not called upon 
to decide the issue finally between the 
arties as in a suit; that in exercise of 
its writ jurisdiction the High Court will 
not take upon itself any investigation as 
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to the legality of possession of the site in 
the hands of the applicant ; that all that 
can be looked into 2 the High Court is 
whether the licensing authority has appli- 
ed his mind to the documentary evidence 
produced before him and weighed it with a 
view to satisfy himself as to the legality ; 
and that short of caprice, arbitrariness 
or mala fides, the licensing authority would 
more than have done his duty if he had 
gone through that process. In P.T. 
Corporation v. Imanual’, the Supreme 
Court points out that the condition prece- 
dent to the issue of a is that 
there is in one claiming it a legal right 
to the performance of a legal duty by one 
against whom it is sought ; that an order 
of mandamus is, in form, a command 
directed to a person, corporation or 
inferior tribunal requiring him or them 
to do a particular thing therein specified 
which appertains to his or their office 
and is in the nature of a public oe 
that it is, however, not necessary that the 
person or authority on whom the statutory 
duty is imposed need be a public official 
or official body ; that a mandamus can 
issue to the official of a society to compel 
him to carry out the terms of the statute 
under or by which the society is constitu- 
ted or governed and also to companies 
or corporations to carry out duties placed 
on them by the statutes authorising their 
undertakings ; that a mandamus would also 
lie against a company constituted by a 
statute for the purposes of fulfilling public 
responsibilities ; but that an applica- 
tion for mandamus will not lie for an order 
of reinstatement to an office which is 
essentially of a private character nor 
can such an application be maintained 
to secure performance of obligations 
owed by a company towards its workmen 
or to resolve any private dispute. Sanjeevt 
Naidu v. Madras State Transport®, makes 
it clear that where power is conferred on 
some particular body and without any 
statutory authority that body allows some 
officer or employee to exercise it, that 
would be illegal and beyond the delega- 
tion ; that where the Director of State 
Transport Undertaking assumes that he is 
the State Transport Undertaking carried 
on by the Government, which he is not, 
and merely as the head of a department 
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without any authority express or implied 
to act for the Government in the matter, 
framed and published a scheme of nation- 
alisation of road transport service, he must 
be certainly held to have exceeded his 
power and a writ of prohibition must 
necessarily issue to restrain him from doing 
anything further, on such a modified 
scheme ; and that a writ of prohibition 
issues ex debito justitiae, where absence of 
jurisdiction can be demonstrated. 
Ramaswami Vanavarayar v, Marimuthu 
Gounder?, states that it is settled law that 
the power of superintendence conferred 
upon the High Court by Article 227 has 
to be most sparingly exercised and only in 
appropriate cases, in order that the subor- 
dinate Courts may be kept within the 
bounds of their authority, and not for 
correcting mere errors committed by them, 
and that the preponderance of authority 
is in favour of the view that the power 
of revision under Article 227 is restricted 
to cases where there has been a grave 
dereliction of duty or flagrant abuse of 
any fundamental principles of law or 
natural justice and must be confined to 
cases where there is no other adequate 
or prompt remedy available. Sambandam 
v. Kandasami Padayachi*, holds that the 
right remedy of a person aggrieved by an 
order made under section 101 of the 
Madras Hindu Religious and Charitable 
Endowments Act, 1959, is to ask for its 
revision under sections 435 and 439 of 
the Criminal Procedure Code, and not to 
apply under Article 227 of the Constitu- 
tion by way of a civil revision petition. 
In K. Venkatasatyanarayana v. State of A.P.*, 
the Supreme Court decides that if the 
goods as a direct result of a sale are deliver- 
red outside the State for the purpose 
of consumption in the State of first deli- 
very, the assessee would be entitled to 
exemption from sales tax by virtue of the 
Explanation to Article 286 (1) (a) and it 
would not be necessary for the assessee to 
prove further that the goods so delivered 
were actually consumed in the State of 
first destination. In Nazeeria Motor Service 
v. State of A.P.*, the Supreme Court makes 
it clear that in the case of a statute, such as 
the Andhra Pradesh Motor Vehicles 
(Taxation of Passengers and Goods) 
Amendment Act, 1961, which was enacted 
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with the object of augmenting the revenues 
of the State, notwithstanding the fact 
that the sanction of the President was 
obtained under the proviso to Article 
304 (b), the question of the restrictions 
being reasonable and in the public interest 
is open to examination by the Court, 
and the Act can be held to be valid only 
if it is shown that the restrictions imposed 
by it are reasonable and in public interest. 
Venkataraman v. Director of Postal Services}, 
points out that revision of seniority is 
not one of the punishments visualised in 
Article 311 (2). In Assistant Commissioner 
of Urban Land Tax v. B & C. Co., Lid?., the 
Supreme Court holds that there is no 
warrant for the assumption that Entries 
86 and 88 of List I and eg Ne of List 
II of Schedule VII to the Constitution 
form a special group embodying any 
particular scheme ; that the Entries must 
be given a large and liberal interpretation, 
since the allocation of the subject to 
the List is not by way of scientific or 
logical definition but by way of a mere 
simplex enumeratio of broad categories ; 
that Entries 86 and 88 of List I do not 
preclude the State Legislature from taxing 
capital value of lands and buildings under 
Entry 49 of List II; that the basis of 
taxation under Entry 86 of List I and 
Entry 49 of List II is quite distinct; that 
under Entry 86 of List I the basis of the 
valuation in the capital value of the asset, 
and it is not a tax directly on the capital 
value of assets of individuals and com- 
panies on the valuation date, and is not 
imposed on the components of the assets of 
the assessee, but proceeds on the principle 
of aggregation and is imposed on the 
totality of the value of all the assets ; that 
the tax under Entry 86 is imposed on the 
total assets which the assessee owns, and 
in determining the net wealth, not 
only the encumbrances specifically char- 
ged against any item of asset, but the 
general liability of the assessee to pay his 
debts and discharge his lawful obligations 
have to be taken into account; that in 
certain exceptional cases, where a person 
owes no debts and is under no entorcea- 
ble obligation to discharge any liabili 
out of his assets it may be possible to b 

up the tax which is leviable on the total 
assets into components and attribute a 
component to lands and buildings owned 
by an assessee ; that in such a case the 
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component out of the total tax attributa- 
ble to lands and buildings may, in the 
matter of computation, bear similarity toa 
tax on lands and buildings levied on the 
capital or annual value under Entry 49, 
List II, but, in a normal case; a tax on 
capital value of assets bears no definable 
relation to lands and buildings which may 
or may not form a component of the total 
assets of the assessee; that Entry 49 
of List II contemplates a levy of tax on 
lands and buildings or both as units and is 
not concerned with the division of interest 
or ownership in the units of lands or 
buildings which are brought to tax ; that 
tax on lands and buildings is directly 
imposed on them and bears a definite 
relation to them ; that tax on the capital 
value of assets bears no definable relation 
to lands and buildings which may form a 
component of the total assets of the assessee 
that by legislation in exercise of the power 
under Entry 86 of List I, tax is con- 
templated to be levied on the value of 
the assets ; that for the purpose of levying 
tax under Entry 49 of List II, the State 
Legislature may adopt for determining 
the incidence of tax the annual or capital 
value of the lands and buildings ; but 
the adoptien of the annual or capital 
value of lands and buildings for determin- 
ing tax liability will not make the fields 
of legislation under the two Entries over- 
lapping ; that the two taxes are entirely 
different in their basic concept and fall 
on different subject-matter ; and that in 
pith and substance, the Madras Urban 
Land Tax Act, 1966, in imposing a tax on 
urban land at a percentage of the market 
value, is entirely within the ambit of 
Entry 49 of List II, and within the com- 
petence of the State Legislature and does 
not in any way trench upon the field of 
legislation of Entry 85 of List I. 


Industrial Law. 


In Co-operative Central Bank Ltd. v. Addi- 
tional Industrial Tribunal’, the Supreme 
Court points out that the jurisdiction 
which is granted to industrial tribunals 
by the Industrial Disputes Act is not the 
jurisdiction of merely administering the 
existing laws and enforcing existing con- 
tracts ; that industrial tribunals have the 
right even to vary contracts of service 
between the employer and the employees; 
that that jurisdiction can never be exer- 
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cised by a civil Court or a Registrar acting 
under the Co-operative Societies Act, 
so that the circumstance that, in granting 
relief on the various service conditions, 
the tribunal will have to vary the special 
bye-laws framed by a Co-operative Bank 
does not lead to the inference that the 
tribunal would be incompetent to grant 
the reliefs asked for ; and that the reliefs 
could only be granted by the industrial 
tribunal and could not fall within the 
scope of the powers of the Registrar deal- 
ing with a dispute under section 61 of 
the concerned Co-operative Societies Act. 
In Western India Match Co., Lid. v. Their 
Workers’ Union1, the Supreme Court 
makes it clear that for an individual dis- 
pute being converted into an industrial 
dispute as a result of its being espoused by 
a union, it is not necessary that the con- 
cerned workman should have been a 
member of such union at the time when 
the cause of such dispute arose ; that the 
only requirement is the necessity of a 
community of interest and not whether 
the concerned workman was or was not a 
member of the union at the time of his 
dismissal ; that the parties to the reference 
being the employer and his employees, 
the test must necessarily be whether the 
dispute referred to adjudication is one 
in which the workmen or a substantial 
section of them have a direct and substan- 
tial interest even though such a dispute 
relates to a single workman ; that it must 
follow that the existence of such an interest 
evidenced by the espousal by them of the 
cause, must be at the date when-the refer- 
ence is made and not necessarily at the 
date when the cause occurs; that so 
long as an industrial dispute exists or is 
apprehended and the Government is of 
the opinion that it is so, the fact that it had 
earlier refused to exercise its power does 
not preclude it from exercising it at a 
later stage ; that the mere fact that there 
had been a lapse of time, or that a party 
to the dispute was, by the earlier refusal 
led to believe that there would be no 
reference and acts upon such belief does 
not affect the jurisdiction of the Govern- 
ment to make the reference ; that where a 
Government reconsiders its previous deci- 
sion and decides to make the reference 
such a decision might cause inconvenience 
to the employer because he in the mean- 
time might have acted on the belief that 
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there would be no proceedings by way 
of adjudication of the dispute and that 
such a consideration would þe taken into 
account by the Government whenever, 
in exercise of its discretion, it decides to 
reopen its previous decision, as also the 
time which elapsed between its earlier 
decision and the date when it decides 
to reconsider it. In Workmen v. Manage- 
ment of I.L.T. Development Co., Ltd.1, the 
Supreme Court decides that a tribunal 
under the' Industrial Disputes Act has 
no power to issue orders directing a com- 
pany to reopen a closed depot or branch, 
if the company, in fact, closes it down. 
Smt. Lena Rainam v. Indian Red Cross 
Society®, expresses the view that once the 
appellant had made a specific averment 
that the termination of her services amoun- 
ted to a retrenchment as contemplated by 
the Industrial Disputes Act, the absence 
of the denial of the same on the part of 
the respondents would practically amount 
to an admission of the case of the appel- 
lant in this'behalf. Hindustan Lever Ltd. v. 
Presiding Officer, Labour Court®, lays down 
that natural justice is not merely a ques- 
tion of form but one of substance ; that 
the governing test will be whether the 
examination, cross-examination or putting 
of leading paron: by the enquiry 
officer are such as would indicate that he 
is not fair or that he is biassed in the sense 
he not merely acted as an enquiry officer 
but went beyond his limits as such and 
played the role of a prosecutor ; and 
that the conclusion of partiality or unfair- 
ness cannot be jumped at merely on find- 
ing that the enquiry officer himself ques- 
tioned the witnesses or cross-examined 
them. In'Workmenv. Employers of Bajrang 
Jute Mills, Lid.*, the Supreme Court 
affirms the view that in the case of fixation 
of fair wage, the upper limit may broadly 
by stated to be the capacity of the indus- 
try to pay ; that such capacity should be 
gauged on an industry-cum-region basis, 
after taking a fair cross-section of that 
industry ; that in a given case, it may 
even be permissible to divide the industry 
into appropriate classes and then deal 
with the capacity of the industry to pay 
class-wise ; ‘that the requirement of consi- 
dering the capacity of each individual unit 
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to pay may not become necessary if the 
industry is divided into different classes ; 
that even if the industry is divided into 
different classes, it will still be necessary 
to consider the capacity of the respective 
classes to bear the burden imposed upon 
them ; and that for this purpose a cross- 
section of these respective classes may have 
to be taken for careful consideration for 
deciding what burden the class considered 
as a whole can bear. Workmen v. Manage- 
ment of Jawahar Mills, Lid.1, holds that 
even if there is a community of interest 
between workmen and a person, who is 
not a workman, the question of non- 
employment of the latter cannot form the 
subject-matter of an industrial dispute ; 
that the Industrial Disputes Act is inten- 
ded to deal with the problems and welfare 
of workmen as defined in the Act and not 
with the welfare or the employment or the 
non-employment of persons who are not 
workmen ; and that it would be wholly 
contrary to the purpose of the Act and 
its spirit to hold that such a dispute can 
form an industrial dispute and can be 
referred for adjudication by the Labour 
Court. Xavier v. The Presiding Officer, 
Labour Court*, points out that it is now 
settled law that an individual dispute, in 
order to be an industrial dispute within 
the meaning of section 2 (k) must have a 
collective support from a substantial 
number of workmen in the establishment. 
Elumalai v. Simplex Concrete Piles (India) 
Litd.*, lays down that the definition of 
“ workman” in section 2 (s) is couched in 
the widest possible terms and includes 
even a casual labourer. In Co-operative 
Central Bank, Lid. v. Additional Industrial 
Tribunal*, the Supreme Court states that 
the jurisdiction granted to industrial 
tribunals by the Industrial Disputes Act 
is not the jurisdiction of merely administer- 
ing the existing law and enforcing exist- 
ing contracts but includes the right even 
to vary contracts of service between 
employer and employees. Workmen of 
V.M. Bus Service v. The Labour Officer®, 
states that section 12 (4) cannot apply 
where no conciliation proceedings have 
been held, that in such cases section 12 (1) 
alone applies, and that since that provision 
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confers a discretion on the Conciliation 
Officer to decide whether he shall hold 
conciliation proceedings or not, there 
is no room to issue a mandamus. Elumalai 
v. Simplex Concrete Piles (India), Ltd., 
expresses the view that since section 25-C, 
when it uses the expression ‘‘ workman’? 
(other than a badli workman or a casual 
workman), clearly shows that a casual 
workman also is a ‘‘ workman” within the 
definition of section 2 (s). Board of 
Directors S.A. Electricity Distribution Co.. Ltd. 
v. Elumalai*, points out that the language 
of the principal clause to section 25-FF 
makes it perfectly clear that, if the right 
to retrenchment compensation accrues 
under it, it must be a right to receive that 
compensation from the previous employer 
who was the owner up to the date of 
transfer. Sree Rajendra Mills, Lid. v. Presid- 
ing Officer®, states that section 25-J makes 
it clear that the provisions of Chapter V of 
the Act will prevail and can be invoked 
in respect of retrenchment or lay-off com- 
pensation payable by an employer to his 
workmen, notwithstanding any agree- 
ment or settlement to the contrary arrived 
at between them ; and hence, the workers 
of an establishment can invoke the 
jurisdiction of the Labour Court under 
section 33-C (2) for involuntary unemploy- 
ment; and any settlement arrived at 
between the employer and workers outside 
the provisions of Chapter V in avoidance 
of such liability cannot stand in the way 
of the rights of the workers. Kumaraswamt 
v. Ponnuswami*, lays down that where the 
Labour Court to which a dispute is 
referred holds that an order by the em- 
ployer discharging the worker was passed 
during the pendency of an industrial 
dispute before the Court and is on that 
account automatically bad and liable 
to be set aside, the conclusion cannot be 
upheld ; that it is not the law that in 
holding an enquiry under section 33-A the 
tribunal’s duty is only to find out whether 
there has been a contravention of section 
33, and, if it is found that there was such a 
contravention, to make a declaration to 
that effect , and that the further question 
can or should be considered ; that the 
alleged contravention of section 33 is no 
doubt one of the points which the tribunal 
has to decide, but the decision on the 
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question does not conclude the enquiry ; 
that the tribunal has also to coide 
whether the impugned order of dismissal 
or discharge is justified, and whether, in 
the light of the relevant circumstances 
of the case, an order of reinstatement 
should or should not be made ; that only 
after all these aspects have been considered 
can the tribunal deal with the labour dis- 
pute and make an award; that the 
Labour Court cannot order reintatement 
merely on the ground of contravention 
of section 33 ; that an order of dismissal 
is not illegal merely on the ground that 
it is given retrospective effect ; that the 
the employer can, after holding an enquiry, 
temporarily terminate the services of an 
employee by suspending him pending 
proceedings under section 33 ; that if the 
tribunal grants permission the suspended 
contract of employment would come to 
an end and there will be no further obliga- 
tion to pay wages after the date of sus- 
pension, but if on the other hand, permis- 
sion is refused, the suspension order would 
be wrong and the workman would be 
entitled to all his wages from the date of 
suspension. Management, Udipi Hindu 
Restaurant v. Presiding Officer!, expresses 
the view that though suspension also is a 
matter which can be made the subject- 
matter of an industrial dispute, the Labour 
Court had no jurisdiction under section 
33-G (2) to go into the question of the 
benefits payable to the employee. 


Contracts and Specific Relief. 


In Wheels India, Limited v. Khemchand 
Rajkumar*, it is held that where a foreign 
company had chosen to appear before 
the Court of another country and also to 
plead on the merits of the case, the foreign 
company must be deemed to have volun- 
tarily submitted to the jurisdiction of the 
Court, though the company had also 
raised a plea that the Court had no juris- 
diction to entertain the suit. dndian 
Overseas Bank v. Ramalingam Chettiar®, 
states that in the case of a c.i.f. contract 
with provisions for payment under an 
irrevocable letter of credit entitling the 
seller to negotiate and obtain payment on 
presentation of the documents in accord- 
ance with the instructions contained in 
the letter of credit, the banker owes a 
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duty to the buyer, to reject the documents 
which do not conform to the terms of the 
instructions given for the reopening of 
the letter of credit ; that itis equally well 
settled that the seller, the beneficiary 
under the credit, must also carry out the 
terms of his contract with the issuing 
banker ; that if he fails to conform to the 
conditions ‘and requirements under which 
the credit is to become available the bank 
can properly refuse to honour his bill ; 
that a bank under a letter of credit is 
under a duty to the buyer to reject docu- 
ments not in accordance with instructions, 
say, a fouli bill of lading or an insurance 
policy not in accordance with instructions; 
that in the, absence of any provision to the 
contrary, the policy should be one which 
is the usual contract of insurance in the 
trade in question but, if there are special 
terms in the credit, it is the duty of the 
seller to tender a valid policy of insurance 
in accordance with the terms. Linga 
Gowder v. State of Madras}, points out that 
until an offer is accepted unconditionally 
it creates no legal right and a bid can be 
withdrawn at any time; that a condi- 
tional acceptance, if by that is meant some 
condition to be fulfilled for the acceptance 
of the contract to be binding, is not an 
acceptance that would turn an offer into 
a contract; and that the offer then is 
still under, consideration awaiting accept- 
ance that| would bring about a contract. 
M/s. S.S.S. Line v. M & M Trading 
Corporation’, states that while it is open to 
the parties to the contract to agree among 
themselves that the disputes relating to 
the same will be subject to the jurisdic- 
tion of Courts in particular territory to 
the exclusion of other Courts and the 
parties who make their choice of the 
tribunal will normally be bound by their 
contract, ithe enforcement of such a con- 
tract by the Courts in India is not impera- 
tive where the choice restricts them to a 
foreign Court ; that in cases of foreign 
jurisdiction clause the question is not 
so much of freedom of contract and the 
parties being bound by their choice as of 
expediency in the light of what may be 
called the rule of balance of convenience 
and the ends of justice in the particular 
circumstances of the case ; and that where 
the bill of lading clearly provided that all 
disputes arising under and in connection 


1, Gon) 1 M.LJ. 503. 
2. (1970) 1 M.L.J. 348. 
t 


ii 


with the same shall be judged in U.S.S.R. 
and according to the Merchant shipping 
Code of U.S.S.R. and the plaintiff sued 
the agents of the shipping company in 
Madras for short delivery, though the 
clause in the bill of lading restricting 
the forum might be valid, still, in view of 
the fact that the claim was small and the 
shipping company had its agents at 
Madras and there was no difficulty in 
collecting the necessary facts and the law 
applicable, the Courts in Madras will 
have jurisdiction to the case. 
Radhakrishna Chettiar v. Muthukrishnan 
Chettiar, makes it clear that section 43 
of the Contract Act makes the liability 
on all joint contracts, joint and several 
and enables the promissee to sue one or 
more of the several joint promisors as 
he chooses, and excludes the right of 
any of them to be sued along with his 
co-promisors ; and that a decree obtained 
against some only of the joint promisors 
and remaining unsatisfied is no bar to a 
second suit on the contract against the 
other joint contractors. Cauvery Sugars & 
Chemicals, Lid. v. Sundararqjan?, holds that 
the lawful relationship mentioned in 
section 70 need not be one anterior to the 
doing of the act and can arise from the 
very circumstance of the doing of the act 
by one for another’s benefit and his 
acceptance and enjoyment of that benefit. 
Doraipandi Konar v. Sundara Pathar*, states 
that in order to merit compensation under 
section 70 the services rendered must have 
been acquiesced in by the other party 
and it cannot justify the officious obliga- 
tions in respect of services which the 
person sought to be charged with did not 
wish to have rendered. Linga Gowder v. 
State of Madras‘, decides that where the 
plaintiff, who was the highest bidder at 
the auction of a leasehold right made by a 
District Forest Officer, withdrew his bid 
before the same was accepted by the 
officer and sought to recover the earnest 
deposit, the fact that a reauction resulted 
in deficiency will not enable Government 
to adjust it against such deposit in the 
absence of a contract to the contrary, nor 
can the Government retain the earnest 
money deposited by the plaintiff, and 
section 70 has no application. In Maula 
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Bux v. Union of India!, the Supreme Court 
makes it clear that section 74 deals with the 
measure of damages in two classes of 
cases: (i) where the contract names a 
sum to be paid in case of breach, and 
(tt) where the contract contains any other 
stipulation by way of penalty ; that the 
measure of damages in the case of a breach 
of a stipulation by way of penalty is, by 
section 74, reasonable compensation not 
exceeding the penalty stipulated for; 
that it is not the law that section 74 has 
no application to cases of deposit for the 
due performance of a contract which is 
stipulated to be forfeited for breach ; that 
it cannot be laid down as an invariable 
rule that forfeiture of earnest money under 
a contract of sale of property—movable 
or immovable—if the amount is reason- 
able does not fall under section 74; that 
forfeiture of a reasonable amount paid 
as earnest money does not amount to 
imposing a penalty, but if the forfeiture 
is of the nature of a penalty, section 74 
would apply ; that where under the terms 
of the contract the party in breach has 
undertaken to pay a sum of money or to 
forfeit a sum of money which he has 
already paid to the party complaining 
of a breach of contract, the undertaking 
is in the nature of penalty ; that deposits 
made by a party to a contract with the 
other party, as security for guaranteeing 
due performance of the contract, with a 
stipulation that such deposit would stand 
forfeited in case the party neglected to 
perform his part of the contract, cannot 
be regarded as earnest money ; that 
earnest money is part of the purchase price 
when the transaction goes forward ; that 
it is forfeited when the transaction falls 
through by reason of the fault or failure 
of the vendee ; that a person aggrieved 
by the breach of contract is not required 
in every case to prove actual loss or 
damage suffered by him before he can 
claim a decree, and the Court can award 
reasonable compensation even if no actual 
damage is proved or shown to have been 
suffered in consequence of the breach of 
contract; but the expression ‘‘ whether 
or not actual damage or loss is proved to 
have been ‘ caused thereby’ ” in section 
74 is intended to cover different classes 
of contracts coming before the Courts ; 
that in a case where it is impossible for 
the Court to assess compensation arising 
————_—— aaa ŘĖ—_Č 
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from the breach, the sum named by the 
parties, if it be regarded as a genuine 
pre-estimate of damages which the aggrie- 
ved party is likely to suffer as a result of 
the breach of the contract, may be taken 
into account as the measure of reasonable 
compensation, but not if the sum is in 
the nature of a penalty ; that where loss 
in terms of money can be determined, 
the party claiming compensation must 
prove the loss suffered by him; and 
that where the aggrieved party is in a 
position to lead evidence as to the loss 
or damage*suffered by him, but does not 
do so, he cannot be entitled to any relief 
by way of compensation; nor can he 
exercise the right to forfeit the amounts 
deposited with him by the party in 
breach as security for guaranteeing due 
performance of his part of the contract, 
treating it as reasonable compensation. 
Muhamed Sultan v. Mohamed Yakub1, points 
out that while so far as the liability of the 
agent to render accounts to the principal 
is concerned, it is given statutory recogni- 
tion in section 213, so far as the liability 
of the principal to render accounts to the 
agent is concerned, there is no provision 
either in the Contract Act or in any other 
statute either conferring such a right or 
denying such a right ; that as a principle 
of equity Courts have recognised the right 
of the agent or employee to call upon the 
principal or employer to render accounts 
in certain exceptional circumstances ; and 
that what the exceptional cases are would 
naturally depend on the circumstances 
of each case. Wheels India, Limited v. 
Khemchand Rajkumar*, holds that an agent 
cannot be personally bound by a contract 
entered into by him on behalf of his 
principal, in the absence of any provisions 
in the contract to that effect; but the 
law will presume such a contract in a case 
where the contract is by the agent for the 
sale or purchase of goods from a merchant 
resident abroad ; and that the presump- 
tion created by section 230 (2) is merely a 
prima facie one and may be rebutted by the 
language of the provisions of the contract. 
Thailammal v. Angammal’, lays down that 
in a suit for specific performance of a 
contract of sale there is nothing in law 
to limit the exercise of the option to accept 
a part to the trial stage alone ; that in 
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fact one of the conditions for granting the 
relief is that the vendor is unable to per- 
form the whole of his part of the contract; 
that this condition, on which a dispute 
might arise, cannot be determined finally 
unless the case goes through the trial and 
appellate stages ; and hence there is no 
reason to limit the exercise of the option 
by the plaintiff seeking the relief of speci- 
fic performance, to any particular stage of 
the legal proceedings and it can be exer- 
cised at any time before the proceedings 
are finally decided which may even be ina 
Court of second appeal. Vatyapuri Reddy 
v. Sivalinga Reddiar1, decides that as the 
Court has under section 28 of the Specific 
Relief Act, the power to extend the period 
even where it has already fixed a period 
within which the plaintiff should deposit 
the amount, it should be deemed to 
the power to either fix a period or grant a 
fresh period for the plaintiff to deposit 
the purchase money whereby the decree 
it has not already fixed a period. Bodi 
Reddy v. Appu Goundan*, states that when- 
ever a plaintiff prays for possession of his 
property in the occupation of a trespasser, 
with the incidental relief of mandatory 
injunction directing the trespasser to demo- 
lish the construction put up by him and 
he has established his right to possession 
there is no question of the Court exercis- 
ing any discretion as to whether the manda- 
tory injunction should be granted or 
award of damages alone would be suffi- 
cient and the decree for possession, etc., 
must follow irrespective of any considera- 
tion of laches, acquiescence, want of hard- 
ship or inconvenience to the plaintiff; that 
the discretion is available only in suits 
where the plaintiff asks for an injunction 
against the defendant, not in respect of any 
ass for encroachment committed by 
the defendant on the plaintiff’s property 
itself, but in respect of any action done 
by the defendant on his own land or on a 
common property or a public property 
interfering with the enjoyment of the 
plaintiff of his own property ; and that in 
a suit in which the plaintiff asks for relief 
on the basis of his title to property, the 
only circumstance in which the plaintiff 
may be denied the relief is when the 
principle of equitable estoppel will apply 
and, even ‘then, it is not as if the Court 
declares the title of the plaintiff and denies 
— a 
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the relief of possession to”him in the exer- 
cise of the discretion, but oe the 
plaintiff from asserting his title to the pro- 
seat itself on the basis that by his own 
conduct he has estopped himself from 
asserting any such right; and that in a 
suit for recovery of possession, the prayer 
for mandatory injunction is only for the 
benefit of the defendant and if the defen- 
dant has any objection to the same, a 
mandatory injunction should not be 
granted ; but the plaintiff is entitled to a 
decree for possession, liberty being given 
to the defendant to remove the construc- 
tion within a specified period and in the 
event of his failure to do so, the plaintiff 
being authorised to do so at the expense 
of the defendant. 


Property Law, Land Tenures and Related 
Legislation: 


Chinnaswamt Mudaliar v. Rajalakshmi 
Ammal', states that under section 3 of 
the Transfer of Property Act, the posses- 
sion of the plaintiff, if true, would be 
notice to the defendants of the title under 
which the plaintiff was in possession of the 
concerned property. Doraiswami Naidu v. 
Seth, T.N. Ahuja and Co.*, points out that 
the very object of the enactment of section 
65-A seems to be to provide for rights 
which might prevail as against the mort- 
gagee and therefore as against any auc- 
tion-purchaser in the mortgage suit also; 
that to resort to section 52 of the Act and 
to hold that a lease created pending a suit 
on the mortgage would not be valid as 
against the mortgagee even where the 
lease conforms to section 65-A is not 
correct ; that the very purpose of section 
65-A should be deemed to be to provide 
for a right in the mortgagor to create a 
lease that would be valid under all cir- 
cumstances and not merely against him ; 
that is why salutary safeguards 
and limitations are placed on the powers 
of the mortgagor in creating a lease ; 
that the lessee in any case takes the lease 
subject to the mortgagee’s suit ; and that 
it is difficult to see how by holding that 
the lease will be given effect to even as 
against the mortgagee, the mortgagor’s 
interests are in any way affected. 

Padmanabha Iyer v. Dowie Sylus>, holds 
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that where it is found that the principle 
of caveat emptor was in vogue for genera- 
tions together in a particular part of the 
State, the principle of equity and good 
conscience for arriving at a different 
conclusion than what was in vogue in 
that part of the State cannot be 
invoked. Lakskmanan Chzttiar v. Palani- 
swami Chettiar’, lays down that if a 
person takes a loan on the security of 
immovable property and the mortgage 
deed mencions the amount so lent as 
the amount secured by the mortgage, 
it cannot be contended that the mortgagee 
cannot enforce the security for the 
accrued interest secured by the documents 
onthe ground that it has been mentioned 
in the mortgage deed that it is executed 
for the amount advanced ; and that a 
mortgage deed pioviding the maximum 
limit of advances can be enforced not 
only for the amounts advanced up to the 
said maximum limit, but also for 
the amount due by way of interest. 
Radhakrishaan Chettiar v. Muthukrishitan 
Chettiar?, points out that there can be 
no difficulty in implying personal lia- 
bility if a person takes a loan and deposits 
title deeds to secure the loan as the said 
facts will satisfy the requisites of a mort- 
gage by deposit of title deeds; but where 
an equitable mortgage was created by 
the execution of a promissory note by 
the first defendant and deposit of title 
deeds of property belonging to the 
second defendant, personal liability on 
the part of the second defendant cannot 
be implied. 9. Boopathi v. G. Boopathy®, 
states that the rights of the purchaser 


of the equity of redemption are unaffec- . 


ted by the suit of the mortgagee to which 
he was not made a party and the decree 
passed therein will noc affect the right of 
redemption inhering in the purchaser 
of the equity of redemption. Subbian 
Iyer v. Pichiah Pillai*, decides that a 
clause in an othi giving the mortgagee 
absolute title to the mortgaged proper- 
ty if the mortgagor failed to redeem it 
within a period of seven years would be 
a olog on the equity of redemption. 
Palaniappa Chettiar V. Palaniappa 
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claim of a second mortgagee will have 
preference over that of a simple money 
decree-holder and that the fourth clause 
of proviso (c) to section 73 (1) of the Civil 
Prozedure Code providing for rateable 
distribution for the simple money decree- 
holders of the judgment-debtor would 
come into play only if there was some 
money left after satisfying the claim of the 
subsequent encumbrancers. Thangavelu 
v. Bahadur Sheriff 1, points out that it is 
settled law that so long as a contractual 
tenancy is not terminated in the manner 
provided by section 106 read with sec- 
tion 111 (4), the tenant is protected in his 
possession and the landlord cannot evict 
him by resort to eviction proceedings 
under the Rent Control Act. Janakiram 
Naidu v. Arumugha Mudaliar*, states 
that it is not necessary that a notice sent 
by registered post should be delivered 
personally to the lessee or to one of his 
family or servants ; if the notice has 
been sent as required under section 27 
of the General Clauses Act it has to be 
deemed that the service has been duly 
effected. Doraipandian Pillai v. Şiva- 

Pillai?, lays down that the 
notice provided for in section 106 
is not an empty formality; that 
sestion 106 (2) only provides for 
the manner in which notice may be given, 
and that ifthe tenant or landlord 
deliberately avoids receipt of notice pro- 
perly tendered, he will be credited with 
knowledge of the contents of the notice. 
Ramachandran Naidu v. Parameswaran 
Nair*, holds that under section 108 (4) 
on the determination of the lease, the 
lessee, whilst in possession of the property 
leased, can, at any time, remove the 
superstructure which he has put on the 
land and leave the property in the state 
in which he received it ; that the lessee 
is the owner of the building put up by him 
on the land, and even so, his only. right 
is to remove the superstructure ; that 
he has no right to compel the landlord 
to take the superstructure. and pay the 
value thereof ; that even with regard 
to this limited right of the lesseeto remove 
the superstructure, there can be a con- 
tract to the contrary by which the lessee 
may agree not to exercise the right to 





1. 

2. (1970) 2 M.L.J. 535, 
3. {970 2 M.L.J. 242. 
4, (1970) 1 M.L.J, 578. 


(1370) 1 M.LJ. 495, 


3 - ; 
À 
remove the superstructure with or with 
out any claim for compensation there- 
for ; that if the lessee does not exercise 
his right to remove the superstructure on 
the determination of the lease, the super- 
structure becomes part of the demised 
premises and thereafter if the lessee con- 
tinues in possession as a tenant, he will 
be tenant of the land as well as "the buil- 
ding ; that, in other words, if on the de- 
termination of the lease, the lessee does 
not remove the superstructure, it becomes 
part of the land, and the property .of 
the landlord, without any further con- 
veyance or, formal transfer of the super- 
structure from the lessee to the lessor. 
Thangavelu v. Bahadur Sheriff}, makes 
it clear that under section 111 (x) i in addi- 
tion to the forefeiture of the lease by the 
tenant onjone or other of the grounds 
mentioned! therein, the lessor or his 
transferee should give notice in writing 
to the lessee of his intention to determine 
the lease on acccunt of the forfeiture ; 
and that iu the absence of a determination 
of the tenancy by notice in writing on 
the ground of “forfeiture as required 
under tion 111 (g) or under section 
111 (k) complying with the requirements 
of section} 106, the contractual tenancy 
will continue to subsist and the landlord 
cannot get an eviction order under sec- 
tion 10 oftthe Rent Control Act. Thiruva- 
vaduthurai|Adkeenam v. State uf Madras?, 
makes it clear that an inam enfranchised 
by the payment of annual quit rent or 
of a single fixed sum equal to 20 years’ 
purchase of the annual quit rent becomes 
the absolute property of the title holder, 
that an ne land in respect cf which 


a title deed is issued to the inamdar by - 


the Government does not continue as 
inam land, and the Government has no 
jurisdiction to notify such inam village 
under the provisions of the Madras 
Inam Estates (Abolition and Conver- 
sion into Ryotwari) Act of 1963. Ayya 
Nadar v.. Sri Vaidayanathaswami Koil 
Deyvasthanam®, states that the use of the 
word devadayam in respect of an inam 
grant is not decisive or conclusive to 
denote that it was a grant to the temple 
or to an Office attached to the temple ; 
that the ig is used in the Inam Register 
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not only in connection with religious 
grants strictly so called but also where the 
ultimate purposes are religious ; that the 
test to be applied in distinguishing a grant 
to an institution from a grant to an 
individual is the intention of the grantor, 
and each case will depend upon its own 
facts ; and that the descripion of the inam 
as permanent instead of as hereditary is 
more consistent with the inam being a 
service inam rather than a personal grant 
burdened with service. Mantarswami 
Nattar v. Arumugha Mudaliar1, expresses 
the view that the Explanation to section 
3 (15) of the Madras Estates Land Act 
applied only to cases where there was 
already no ryot on the holding; that the 
Explanation was obviously intended to 
make a determined squatter on unoccupied 
ryoti land liable for payment of rent to 
the landholder, giving him occupancy 
rights ; and that the Explanation, by 
its own force, cannot transfer the rights 
of a reognised ryot to his lessee just for 
the reason that his lessee had been culti- 
vating the land for him for over 12 years 
and was actually on the land for the period. 
In M. Subrahmanyam v. State of A. P.* 
the Supreme Court points out that the 
definition of forest land in section 2 (b) 
of the Madras Estates (Abolition and 
Conversion into Ryotwari ) Act is an 
inclusive one and it does not mean that 
before a piece of land could be said to 
be forest land there would have to be a 
notification by the Government under 
the Act ; and that the District Judge is 
the competent authority under section 4 
r ee disputes as to the nature of the 
and. 


In Neeladri Rao v. Board of Revenue®, the 
Supreme Court makes it clear that the 
rent payable to the landholder fell out- 
side the range of section 22 of Act XXX 
of 1947, and therefore, only the rent as 
fixed under Act XXX of 1947, in the three 
preceding years could be taken into 
account in determining the average net 
income under rule 2 of the Rules under 
section 67 read with section 20 (2) ofthe 
Act for determining the compensation pay- 
able. C. V. Rama Pandian v. Chelladurai*, 
holds that where certain maintenance 
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holders were impleaded as parties before 
the Estates Abolition Tribunal as a con- 
sequence of which it became necessary 
to reallocate the quantum of shares in 
the compensation, the Tribunal has juris- 
diction not only to do so but also to 
direct the restitution of the excess amount 
drawn by the parties earlier, and that no 
question of limitation under section 42 
(1) of the Act could arise in such cases. 
Mottayan v. Thambuswami Padayacki', 
expresses the view that the substitution 
of the definition of ‘cultivating tenant’ 
by the Ordinance I of 1958 in the Madras 
Cultivating Tenants Protection Act was 
intended to be continued in the statute 
book even after the expiry of the period 
of the Ordinance ; that a person who 
becomes a cultivating tenant of the land 
does not cease to be so by losing the pro- 
tection under the Act and subjecting him- 
self to eviction in terms of the Act, and 
that though the word ‘tenant’ standing 
by itself could include a cultivating tenant, 
it is obvious when in the Explanation 
to section 2 (aa) in relation to the land- 
lord the word used is ‘tenant’ the mere 
general term is used in a meaning ex- 
cluding the specific relationship of a cul- 
tivating tenant. Nallanna Gounder v. 
Muthuswami Gounder*, lays down that 
a lessee of agricultural land from the 
Government could, against the claim for 
possession by the Government on the 
expiry of the lease, rely upon and claim 

rotection under the provisions of the 

adras Cultivating Tenants Protection 
Act and the State cannot contend that 
by virtue of section 3 of the Government 
Grants Act of 1895, the provisions, restric- 
tions, conditions and limitations of the 
lease deed ought to prevail over the 
statutory rights conferred on tenants 
under the Cultivating Tenants Protection 
“Act. Mrs. Ruby Jacobs v. Anthoniswami 
Udayar*®, points out that the Madras 
Cultivating Tenants Protection Act 
does not make an unauthorised sub-lease 
by a cultivating tenant, a ground for evic- 
tion by the landlord ; that on the con- 
trary section 3 (2) (b) is confined in its 
operation to a cultivating tenant who has 
done “ any act or..any negligence which 
is destrictive of, or injurious to, the land 
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or any crop thereon, or has altogether 
ceased to cultivate the land”, 
that a total sub-lease, or perhaps even a 
partial sub-lease, may have the effect that 
the concerned tenant (lessor) altogether 
ceases to cultivate the land, either in 
whole or in part ; and that there is no 
presumption in law that the mere fact 
of execution of a sub-lease justifies an 
inference that there is cessation of 
cultivation on the part of the tenant. 
Mayilsami Gounder v. Aammoorthi 
Chettiar’, states that the scope of the 
power under section 4 (5) of the Act does 
not extend to a case of eviction of the 
tenant under section 3 (4); that this is an 
express limitation upon the scope of the 
power conferred by section 4 (5); and that 
the Court cannot impute an intention on 
the part of the Legislature so as to enable 
an inference of an inherent power to put 
the tenant in possession, who has been 
evicted in execution of an order under 
section 3 (4). In Chinnamathu Gounder v. 
Perumal Chettiar®, the Supreme Court 
makes it clear that the clear import of 
section 6-A is that in any suit before any 
civil Court for possession, if the defendant 
proves not only that he is a cultivating 
tenant but that he is entitled to the benefits 
of the Act, the civil Court is bound to 
transfer it to the Revenue Divisional 
Officer and cannot proceed to try and 
dispose of it himself; that if both the condi- 
tions are not satisfied no question of any 
transfer under section 6-A will arise; that 
the civil Court may have to determine, 
for the purpose of coming to the conclu- 
sion whether a suit has to be transferred 
under section 6-A certain questions which 
are within the jurisdiction of the Revenue 
Court under the Act; but that cannot 
affect the interpretation of the words 
“ cultivating tenant entitled to the bene- 
fits of the Act.” Bashyam v. State of 
Madras‘, states that the céiling of five 
standard acres prescribed for a cultivat- 
ing tenant under section 60 of the Madras 
Land Reforms (Fixation of Ceiling on 
Land) Act of 1961, will apply not only to 
an individual but to an association of 
individuals; that an association of persons 
means persons who have joined in a com- 
mon purpose or action, and there is no 
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formula of universal application as to 
how many are necessary and in what 
nature to constitute an association of 
persons. 


Income-tax Law : 


G.I.T., Madras v. Imam Saheb", points out 
that having regard to the definition of 
agricultural income in section 2 (1) (a) 
of the Income-tax Aot of 1922, an income 
to be agricultural income should satisfy 
that it is derived from land and the land 
is used for agricultural purposes; that 
there should be a nexus between income, 
land and: agricultural operations, by 
which is meant something done to the 
land by human or mechanical agency to 
produce out of the land any crop, trees, 
plantation or other produce or product, 
and that the immediate source of income 
must be land of the description or charac- 
ter mentioned in the definition. In 
Muthiah \Chettiar v. CIT., Madras’, 
the Supreme Court holds that section 16 
(3) imposes an obligation upon the 
Income-tax Officer to compute the total 
income of, any individual for the purpose 
of assessment by including the items of 
income set out in clauses (a) (i) to(iv) and 
(b), but thereby no obligation is imposed 
on the taxpayer to disclose the income 
liable to: be included in his assessment 
‘under section 16 (3); that the inclusion of 
the share’ income of the minor in the 
hands of the assessee by invoking section 
16 (3) is valid in law notwithstanding that 
an assessment is made on the minor repre- 
sented by his guardian; that the assessee 
is bound to disclose under section 22 (5) 
the names and addresses of his partners, 
if any, engaged in business, profession or 
vocation, ‘together with the location and 
style of the principal place and branches 
thereof and the extent of the shares of all 
such partners in the profits of the business, 
profession or vocation and any branches 
thereof; but the assessee was not required, 
in making the return, to disclose that any 
income was received by his wife or minor 
child admitted to the benefits of partner- 
ship of a firm of which he was a partner; 
that section 34 (1) (a) sets out the condi- 
tions in which the powe: may be exercised 
by the Income-tax Officer; and that it 
did not give rise to an obligation on the 
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part of the taxpayer to disclose infor 
mation which enabled the Income-tax 
Officer to exercise the power under section 
16 (3) (a) (ii). In Jaganmohan Rao v. 
C.1.T., Hyderabad’, the Supreme Court 
makes it clear that the word “information” 
in section 34 (1) (b) included information 
as to the true and correct state of the law 
and so would cover information as to 
relevant judicial decisions; that ‘‘escape- 
ment” under section 34 (1) (b) was not 
confined to cases where no return had 
been submitted by the assessee or where 
income had not been assessed owing to 
inadvertence or oversight or other lacuna 
attributable to the assessing authorities; 
that even cases in which a return had been 
submitted, if an Income-tax Officer had 
erroneously failed to tax a part of the 
assessable income, it was a case where 
that part of the income had escaped 
assessment. Union of India v. Firm of 
Anjaneya Motor Transport*, states that 
the Collector to whom a certificate is 
sent under section 46 (2) could exercise 
the powers either under the Revenue 
Recovery Act, 1890, or under the Code of 
Civil Procedure; that if he exercises the 
former pwer, it is the Revenue Recovery 
Act that will apply; and that, if he exer- 
cises the powers under the Civil Procedure 
Code, its provisions will apply. 


Hindu Law and related statutes: 


Nagayasami Naidu v. Kochadai Naidu®, 
expresses the view that though there are 
no special rules of evidence to establish 
an adoption, the burden of proving an 
adoption is a very grave and serious one, 
as an adoption displaces natural succes- 
sion; that if the adoption is questioned 
after the lapse of a long period, allowance 
will have to be made for the absence and 
disappearance of direct evidence of witness- 
es who had attended and participated in 
the function, and too much importance 
ought not to be attached to discrepancies 
inthe evidence which would be inevitable 
if witnesses speak about events and inci- 
dents which took place, decades back; 
that a contemporaneous deed of adoption 
coming into existence at the same time 
as the adoption took place would no 
doubt be strong cogent evidence; that 
transactions and documents, in which 
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reference is made to the adoption wherein 
third parties or relatives referred to the 
status of the person as an adopted son 
and persons who have knowledge of the 
family history of the party concerned 
have referred to that status, would be 
evidence as to the fact of adoption; that 
the conduct of the members of the family, 
strangers, authorities, public and school 
authorities, acknowledging and treating 
the person concerned as an adopted son 
again would be useful evidence; that 
there is an essential distinction as to the 
scope of the presumption in the case of 
acquisitions in the names of male members 
of a joint family and the female members 
thereof; that in the former case there is 
a presumption that if the joint family 
had sufficient ancestral nucleus, the pro- 
perties standing or acquired in the names 
of the junior members are joint family 
properties; that there is no such presump- 
tion in the latter case; that in the latter 
case it is for the party pleading the joint 
family character of the properties to 
specifically plead the particulars and 
d2tails and establish the same by adducing 
nesessary evidence; that if the plaintiff 
adduces no evidence, the female member 
in whose name the property stands must 
be held to'be the beneficial owner of the 
property in question; and that if a plain- 
tiff, who puts forward a case that a land 
standing in the name of a female member 
was really purchased benami in her name 
does not discharge the burden that is 
cast upon him, it is unnecessary to exa- 
mine the defendant’s case. In C.LT., 
Madras v. Veerappa Chettiar!, the 
Supreme Court lays down that it is not 
predicated of a Hindu joint family 
that there must be a male member in 
existence and that even after the death of 
the sole male member so long as the pro- 
perty which was originally of the joint 
Hindu family remains in the hands of the 
widows of the members of the family and 
is not divided among them, the joint 
family continues. Paramasivam v. Rama- 
swami Goucder*, states that property 
which was originally self-acquired may 
become joint family property, if it has 
been voluntarily thrown by the owner 
into the joint stock with the intention of 
abandoning all separate claims upon it; 
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and the mere fact that a person agreed 
to effect a partition of his properties with 
the other members of the family cannot 
lead to the inference of the properties 
being joint family properties. Sridharan v. 
Commissioner of Wealth Tax*, points out 
that if a widow who by virtue of matri- 
mony could be inducted into the family 
and can claim the status of a member 
thereto and can call for partition and if 
an idiot who is disqualified to be a sharer 
can yet be a coparcener and claim himself 
to be a member of a joint family, it would 
be hyper-technical and indeed a refino- 
ment without any fineness if it is to be 
said that a legitimate son born of a lawful 
wedlock though with a Ohristian woman 
under the Special Marriage Act, and who 
is acknowledged by the father to be a 
Hindu and who has rights of succession 
to his father cannot be terminologically 
called as a member of his father’s family; 
and that if the latter has taken his son 
into his family and has openly acknowl- 
edged him as a member thereto by claim- 
ing the status of a joint family, it would 
be unreasonable to hold that such son 
is not a member of the joint family of his 
father. Szvayi Ammal v. Somasundaram?, 
desides that where joint family estate 
was under the management of a receiver 
appointed by the Court in a partition 
action and a tangible item of an undivided 
coparcener’s share was purchased, such 
purchase is subject to the doctrine of lis 
pandens and subject to the risk of the Court 
itself sanctioning and authorising the 
receiver to sell the very property for debts 
binding upon the family. Santkalingam v. 
zenakshi Ammal’, declares that acqui- 
sition of property made by the members 
of a joint family without the help of 
ancestral nucleus will be presumed to be 
joint family property in which the sons of 
the acquirers would get right by birth, 
but this presumption can be rebutted 
if it is proved that the acquirers intended 
to own the property as co-owners between 
themselves, in which case the property 
would be joint property as distinguished 
from joint family property. In Perumal 
Nadar v. Ponnuswami Nadar*, the Supreme 
Court points out that a person may be 
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a Hindu by birth or by conversion; that 
a mere theoretical allegiance to the Hindu 
faith by a person born in another faith 
does not convert him into a Hindu, nor 
is a bare declaration that he is a Hindu 
sufficient to be conveited to the Hindu 
faith; but such an intention accompanied 
by conduct unequivocally expressing that 
intention may be sufficient evidence of 
conversion; that no formal ceremony of 
purification or expiration is necessary to 
effectuate conversion; and that where the 
evidence showed that the parents of an 
Indian Christian girl arranged her marri- 
age with a Hindu of the Nadar community 
and the marriage was performed accord- 
ing to Hindu rites and ceremonies in the 
presence of relatives who were invited to 
attend, with the customary ceremonies 
peculiar to a marriage between Hindus 
being performed and without any objec- 
tion to the marriage being raised, and 
after the marriage the girl was accepted 
by the local Hindu Nadar community as 
belonging to the Hindu faith and the son 
born to her was also treated as a Hindu, 
the marriage is quite valid. Raghuvir 
Kumar v. Skanmughavadivut, lays down 
that in a society where second marriage 
is not prohibited under the statute or 
under the 'customery law, it is always 
open for any person to marry a second wife 
if he so desires and if he goes through a 
form of marriage and lives with the other 
party as husband and wife, thre is no 
obstacle to the presumption of marriage 
being raised from the fact of long cohabi- 
tation and repute; that the mere fact 
there was an earlier marriage subsisting 
cannot in such a case be considered suffi- 
cient to rebut the presumption of marriage 
arising out of long cohabitation and 
repute; and that tying of the tkali and each 
party garlanding the other will also attract 
the applicability of Madras Act XXI of 
1967, enacted for the purpose of validating 
marriages popularly known as “ Suya- 
mnariyathai or Seerthirutha ” marriages 
inserting section 7-A in the Hindu Marri- 
age Act of 1955, in view of the retrospec- 
tive nature ofits provisions. Kamakshi v. 
Mani*, makes it clear that only one in 
instance prior to 1955 and two instances 
after 1955 showing marriage between 
parties within the prohibited degrees of 
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relationship in a particular community 
as insufficient to make out a custom which 
would relax the condition imposed by 
section 5 (iv) of the Hindu Marriage Act 
of 1955. Granambal v. Selvaraj1, expresses 
the view that three essential things 
should be established by the party seeking 
divorce under section 13 (1) (i) of the 
Hindu Marriage Act, namely, (a) that 
the other party to the marriage is of un- 
sound mind, (4) that the unsoundness of 
mind is incurable and (c) that the incura- 
able unsound mind was there for a period 
of not less than three years immediately 
preceding the presentation of the petition 
for dissolution; and that the standard of 
proof in matrimonial causes is proof 
beyond reasonable doubt. Thayammal v. 
Muthuswami Gounder ?, declares that while 
it may be conceded that the status of a 
Hindu widow has undergone a great 
change and she is given a much higher 
status now after the several enactments 
providing her with a right to property and 
the change should be recignised in fixing 
the quantum of maintenance, it cannot 
be accepted that in all cases, the entire 
income of the husband should be given 
as maintenance. A. Kuppuswamy v. 
Controller of Estate Duty*, holds that the 
interest of a widow of a deceased copar- 
cener under section 3 (2) of the Hindu 
Women’s Rights to Property Act of 1937, 
is in no sense a cCoparcenary interest; 
that the basis of her right is not her birth 
but by force of the statute; that such 
interest is not coparcenary interest within 
the meaning of section 7 (1) of the 
Estate Duty Act of 1953; that the widow’s 
interest under Act XVIII of 1937, is of an 
undefined character before partition and 
on her death there is no cesser of any 
interest she had in joint family property; 
and that, in any case, her interest being 
entirely undefined it lapsed at her death 
resulting in no change in the coparcenary 
property as such. Angappa Geundan vV. 
Kuppammal*, lays down that the pro- 
visions of section 8 of the Hindu Succes- 
sion Act do not supersede the provisions 
of section 214 of the Succession Act; that 
both the provisions simultaneously apply 
as there is no conflict between them; 
hence a Hindu widow claiming to be the 
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sole heir to the assets of her husband who 
died intestate, under section 8 of the Hindu 
Succession Act is bound to produce a 
succession certificate under section 214 
(1) (a) of the Succession Act when she 
brings forward a suit in a Court for the 
recovery of the assets. In Punithavalli 
Ammal v. Ramalingam*, the Supreme 
Court decides that under section 14 (1) 
of the Hindu Succession Act, the estate 
taken by a Hindu female is an absolute 
one and is not defeasible under any oir- 
cumstances; that the ambit of that estate 
cannot be cut by any text, rule or inter- 
pretation of Hindu Law; that the full 
ownership of the Hindu widow under 
section 14 is not defeasible by any adop- 
tion made by her to her deceased husband 
after the Hindu Succession Act came into 
force; that the fiction of an adoption 
relating back to the date of the death of 
the adoptive father is based on Hindu 
Law texts or rule, or at any rate it is 
based. on interpretation of Hindu Law; 
and that by virtue of section 4 (1) of the 
Hindu Succession Act that rule ceased to 
have effect from the date the Act came into 
force in so far as it conflicts with the rights 
conferred on a Hindu female under sec- 
tion 14 (1). Rangammal v. Muthuraja*, 
states that the object of section 14 is to 
extinguish the estate called “ limited 
estate” or “‘ widow’s estate” and to 
make a Hindu woman, who, under the 
old law, would have been only a limited 
owner, a full owner of the property with 
all powers of disposition and to make 
the estate heritable by her own heirs 
and not revertible to the heirs of the last 
male holder : that the expression “ posses- 
sed by” is not intended to apply to a 
oase of mere possession wihout title and 
that the Legislature had intended the pro- 
vision for cases where a Hindu female 
possesses the limited right of ownership 
of property in question. Pattabhiraman 
v. Parijatham Ammal*, decides that when 
an instrument or a decree merely 
declares the pre-existing title of a Hindu 
female it is section 14 (1) and not section 
14 (2) that would apply ; but where the 
instrument or the decree is the origin of 
the title and not merely one which 
declares or recognises an antecedent title 
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section 14 (2) would apply ; that where 
a Hindu female, not governed by the 
Hindu Women’s Rights to Property Act 
is given a life estate in certain property 
under a compromise deoree in lieu of her 
right to maintenance, it could not be said 
it was merely declaratory of her pre- 
existing right ; and that the compromise 
decree itself would be the source of her 
claim to the property and hence seo- 
tion 14 (2) will apply and not section 14 (1). 
Soliappa Mudaliar v. Meenakshi Ammal'. 
makes it clear that for section 14 to apply, 
it is enough if the widow had a mere 
right to take the husband’s share ; that 
the right conferred upon her under the 
Hindu Women’s Rights to Property 
Act is by its own force sufficient to make 
her the absolute owner under section 14 ; 

that she need not have even made a 
demand for partition nor was it neces- 
sary for her to follow the demand for par- 
tition by securing separate possession 
of her husband’s share ; that mere 
ownership of her husband’s share is 
regarded as “property possessed by 
the widow at the time of the commence- 
ment of the Hindu Succession Act” ; 
that physical possession of her husband’s 
share is not necessary her right to posses- 
sion bing sufficient within the meaning 
of section 14 ; that it is implicit in section 
14 that afte: the Hindu Succession Act 
came into force the widow becomes a 
fresh stock of descent and inheritance 
will have to be traced to her and only 
to her; that the Act applies notwithstand- 
ing any other rule or interpretation of 
Hindu Law in view of the overriding 
effect of the Act as specified in section 14; 
that in the face of sections 15 and 16, 
no claim for survivorship could be 
advanced under the Hindu law and the idea 
of survivorship cannot be fitted into the 
scheme of the Act; that section 14 applies 
to any property possessed by a Hindu 
female and contains no limitation about 
the character of the property or the man- 
ner in which the Hindu female acquired 
the property ; and that after the Hindu 
Succession ‘Act, the law of succession 
to the female’s property is to be found 
in section 15 of the Act which rules out 
any theory of survivorship. Nagamma 
Naicker v. Ponnuchinnayyan?, decides 
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that under. the Hindu Succession Act, 
a joint estate is not recognised, as section 
19 of the Act would show, and hence, 
after the coming into force of the Act 
the position of co-owners that have 
succeeded to an estate is that of co- 
tenants in respect of their respective 
shares to which they have absolute rights 
under the Act ; and that the rule of sur- 
vivorship among co-widows, though not 
expressly taken away by the Act, cannot 
operate, as it is incompatible with the 
absolute estate conferred under the Act. 
Nagammal v. Nanjammal*, points out 
that when interpreting section 22 giving 
a preferential right for the acquisition 
of the interest proposed to be transferred 
by a co-heir, it may be assumed that Parlia- 
ment had in mind the two-fold aspect of 
the right in.the pre-emption laws current 
in the country, namely, (i) the primary 
or substantive right to have an offer 
made; and (i) the secondary or remedial 
right of the co-heirs, if the property is 
sold without being first offered to them, 
to take it from the purchaser, but that 
would not permit the adoption of the 
incidents of pre-emption recognised or 
provided for in other pre-emption laws 
and in the Muslim law of pre-emption. 
Meenakshi sundaram Pillai v. Nammal- 
war*, expresses the view that” in the 
absence of a clear provision in the will 
creating a trust disentitling a person who 
has married two wives from being 
appointed tiustee there is no bar to such 
appointment. Chonachalam Pillai v. 
Sankaranarayana Pillai’, decides that the 
circumstances that besides the idol of 
Marthanda Vinayakar there are idols 
of Siva and Sivakami, that the idols 
are stone idols fixed to the earth, that 
there is a pujari for the temple, that 
the temple is located in a different place 
from the residence of the parties and 
that the public worship in the temple 
are relevant in deciding the question 
whether the suit temple is a public temple, 
but they have to be taken into considera- 
tion along with the other facts and cir- 
cumstances of the case ; and that the 
above circumstances cannot make the 
temple a public temple unless the founder 
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intended the public to be the beneficia- 
ries and wanted the temple to be a public 
temple. Jeeyar Ayyah v. Sri Ranganatha- 
swami Devasthanam?, states that for the 
grant to be for the benefit of the temple, 
it need not necessarily be directly to the 
temple itself and inams may be granted 
for the support or maintenance of Hindu 
Religious Institutions, or they may be 
granted for the performance of a charity 
or service connected with Hindu Religious 
Institutions. Manathunainatha Desikar v. 
Sundaralingam?, lays down that the 
dharmakartha or manager of a temple 
who has no emoluments attached to 
his office, but only duties to discharge, 
has no personal interest of a beneficial 
character in the institution ; that, though 
a highly prized institution, the office 
of dharmakartha cannot be considered, 
“ property” when no material benefits 
are attached to the office; that the 
hereditary office of dharmakartha, even 
when no perquisites are attached to it, 
may, to a certain extent, be a legally pro- 
tected interest ; that unlawful denial or 
deprivation, or interference with. the 
exercise of the right is actionable, but that 
does not make it a proprietary interest, 
under the Hindu Law with all its incidents 
that in the scheme of the devolution of 
the office for the administration of a 
public religious or charitable institution, 
when the dedication of. property is of a 
completed character, no rights in the pro- 
perty are dealt with, the dharmakartha 
or manager having no proprietary 
interest in the property or profits therefrom, 
that, when the founder, on making a 
dedication of property provides for the 
management of the property by per- 
sons in succession in a manner which 
according to him, is best fitted and proper 
in the interests of the foundation, he makes 
no transfer or gift of property, but creates 
an office of perpetual obligation to the 
endowment to enure as long as the endow- 
ment lasts; that the rule in Tagore case 
does not apply to bare offices which are 
not property and which have not neces- 
sarily to be hereditary, but may be made 
hereditary by the founder who has a 
Tight to provide a special mode of succes- 
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sion for the office; that the restrictions 
laid down in that case do not therefore 
apply to the office of dharmakartha 
which has no emoluments or profits 
attached to it ; that the successor to the 
office does not take the office solely in bis 
right as heir to his predecessor, but pro 
formam doni as direct nominee under the 
rule of succession laid down by the founder; 
and that a shebait, a trustee of a temple, 
or dharmakartha or manager of a Reli- 
gious or Charitable Institution, each 
represents his successor and, therefore, a 
decree against him will bind his successor. 
Senthivel Pillai v. Kulandaivel Pillai}, 
points out that where an idol has been 
installed (even if it happens to be a private 
family idol ) and the family endows pro- 
perty for the upkeep of the idol and the 
performance of pujas and the like, the 
idol as a distinct entity becomes the owner 
of the property and thereafter the donors, 
the members of the family, have no sur- 
viving power to take back the property 
from the idol ; but where there is no 
installed, idol and no dedication of pro- 
perty and there is only a private trust 
principally for the performance of guru- 
puja for deceased persons, it is open to 
the members of the family, all of them 
acting together, to put an end to the 
trust. 

Evidence. 


In Koteswara Rao v. Subbarao*, the 
Supreme Court holds that before the 
right of a party can be considered to 
have been defeated on the basis of an 
alleged admission by. him, the implication 
of the statement made by him must be 
clear and conclusive and that an admis- 
sion made during cross-examination must 
be read along with the evidence given in 
‘chief examination in a harmonious man- 
ner.. Veeral, In re®, decides that oral 
confessions which are not reduced to 
writing will have to be very carefully 
assessed before they can be acted upon. 
In Ilias v.. Collector of Customs‘, the 
Supreme Court expresses the view that 
the words ‘‘ Police Officers ” in section 25 
of the Evidence Act must be construed 
in a broad way and all officers-would be 
Police Officers within the meaning of those 
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words if they had the powers of the Police 
Officer with respect to the investigation 
of offence with which they were concerned 
even if they were not Police Officers pro- 
perly so called ;.and that the Customs 
Officer, under the Customs Act of 1962, 
is not a Police Office: within the meaning 
of section 25 of the Evidence Act and a 
statement made before him by a person 
who is arrested is not covered by the 
section. Kandhapadaycachi, In re}, states 
that an admission made by the accused, 
which does not amount to a confession 
can be proved against him and is not hit 
by section 26 though the accused at the 
time was in police custody ; that the term 
“ confession ” must be strictly construed 
as either admitting in terms the offence 
or at any rate substantially all the facts 
which constitute the offence ; and that 
anything short of it may only be an admis- 
sion, even if it is an admission of a gra- 
vely incriminating act or even of a con- 
clusively incriminating fact. Mottayyan 
v. Thambuswami Padayachi*, points out 
that the Evidence Act does not make the 
production of the copy of an Act printed 
by the official printer or by order of 
Government conclusive of the correct- 
ness of the text of the Act ; and that it 
indicates only a mode of proof. San- 
jeevi Naidu v. Madras State Transport”, 
holds that a matter in respect of which 
(affairs of State in the instant case), pri- 
vilege is claimed and sustained cannot 
be on the record and cannot be 
brought . in as .evidence in the case: 
Swaminatha Iyer v. Srinivasa Ammal*, 
decides that a security bond must be 
strictly construed according to its terms, 
and if there is possible contradiction in 
the terms of the bond, section 95 allows 
reference to the antecedent circumstances 
and the Court can consider the bond in 
the light of the order directing the 
Security to be given. In Perumal Nadar v. 
Ponnuswami Nadar, the Supreme Court 
reaffirms that, where there was a valid 
marriage between a man and a woman 
and during the subsistence of the marriage 
a son is born, a conclusive presumption 
arises that he was the son of that man, 
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‘unless it be established that at the time 
when the son was conceived the man 
had no access to the woman. Mahali, 
In reł, decides that while under section 
133 an accomplice can be a competent 
witness, such evidence to be acted upon 
should be corroborated in material parti- 
culars ;- that this rule of prudence and 
caution is derived from the principle 
set out in illustration (b) to section 114 ; 
that the principle pre-suppose that the 
witness in question is an accomplice in 
the sense of one who was a participis 
criminis ; that a person who totally ex- 
culpates himself from the crime and 
says he was only a passive eyewitness 
to the commission of the offence cannot 
be called an accomplice in the strict 
sense though the formalities of granting 
a pardon etc., is gone through before he 
is called upon to give evidence as an ap- 
prover ; and that even in the case of a 
person, who was present with the accused 
at the time of the commission of the offence 
but who completely exculpates himself 
and does not admit having taken any 
part whatever in the commission of the 
offence or in any active or passive pre- 
paration for the same, will also have 
to be corroborated in material particulars 
before it could be acted upon. Union 
of India v. Sri Rajendra Mills Ltd.*, lays 
down that if the defendant does not 
adduce all the evidence at its command, 
the plaintiff may, in proper cases, ask 
the Court to make a presumption under 
section 114 Illustration (g) and to come 
to the conclusion that the evidence which 
has been ' withheld would have gone 
against the defendant. Janakiram Naidu 
v, Arumugham Mudaliar®, states that 
a mere statement on oath by the peti- 
tioner that a certain notice had not been 
received hy him will not rebut the presump- 
tion contained in section 114 of the 
Evidence Act and the deeming provision 
in section 27 of the General Clauses Act. 
Annamalai .Chettiar v. Molaiyan*, ex- 
presses the view that thẹ estoppel cón- 
templated by section 116 of the Evidence 
Act is restrioted to the denial of title at 
the commencement of the tenancy and 
by implication, it follows that a tenant 





1. (1970) 1 M.L.J. 450. 
2. (1970) 2 M.L.J. 212. 
3. (1970) 2 M.L.J. 535. 
4. (1970) 2 M.L.J. 562, 


23 


is not estoppd from contending that the 
landlord had no title before the tenancy 
commenced or that the title of the lessor 
has since come to an end. Kris! namurthy 
v. Thambaram Panchayat’, points out 
that the rule of estoppel under section 116 
is not absolute; that where the true owner 
evicts the tenant let into possession by 
another, the tenant could attorn to tbe 
true owner and set up his title in answer 
to a suit filed by the landlord who let 
him into possession, that the only limita- 
tion is that so long as the tenancy is 
subsisting the tenant is not entitled to 
set up a jus tertii in a third person, that 
where the tenant is evicted from posses- 
sion by the true owner the tenancy comes 
to an end and there is nothing in law to 
prevent the tenant from attorning. to 
the true owner ; that in such cases it is 
not necessary that the eviction ofthe 
tenant should be by actual dispcssession; 
and that ifthe true owner is armed with 
a legal process for eviction, which cannot 
be lawfully resisted, even though the 
tenant is not physically put out of posses- 
sion, it would in law amcunt to an evic- 
tion. Public Prosecutor v. Subban 
Chettiar®, states that section 134 makes 
it clear that any fact could-be proved 
even by a single witness and that, where in 
a food adulteration case the attesting 
witness turns hostile, the Court can keep 
section 134 in view and then appreciate 
the evidence of the Food Inspector by 
the standard laid down therein. Kulan- 
daivelu Mudaliar v. Rajaminal*, makes 
it clear that under section 134 no parti- 
cular number of witnesses shall in any 
case be required forthe proof of any fact ; 
that though it is true that when a woman 
claims maintenance to her illegitimate 
child from another, it is not safe to act 
solely on her evidence charging the 
latter with the paternity of her child, if 
it is not reasonable to expect cor: obora- 
tion in the shape of evidence of other 
witnesses ; that it is however legitimate 
to expect corroboration from the sur- 
rounding circumstances ; and that ulti- 
mately, it is a question for the trial Court 
to find out whether the evidence of the 
woman could, on the facts and circums- 
tances of the case, be believed. — 
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Limitation. 


In Venkateswara Rao v. Narasimha Reddit, 
the Supreme Court points out that the 
Limitation Act cannot apply to pro- 
ceedings like an election petition inas- 
much as the Representation of the People 
Act is a complete and self-contained Code 
which does not admit of the introduction 
of the principles or the provisions of 
law contained in the Indian Limitation 
Act. State of Madras v. Mathrure- 
thinam*, Jays down that section 12 (2) 
and (3) of the Limitation Act of 1908, are 
not in any way qualified or limited in 
their application by anything outside 
their provisions ; that the direction by 
those provisions is that in computing 
time for purposes of exclusion the day 
on which the judgment was pronounced 
and the time required for obtaining a 
copy of the decree as well as of the judg- 
ment should be taken into account for 
exclusion ; that the provisions are silent 
as to who should apply for copies or 
whether they should at all be filed along 
with the appeals ; that the provision 
in Order 41, rule 1, of the Civil Procedure 
Code, requiring that every memorandum 
of appeal.should be accompanied by 
a copy of the decree appealed from as 
well as of the judgment, is except as to 
the decree, is not an inflexible rule as the 
Court has power to dispense with the 
production of copies of the judgment ; 
that the provision of the Code is un- 
related to section 12 of the Limitation 
Act ; that rule has nothing to do with 
the exclusion of time which is entirely 
dependent on section 12 of the Limitation 
Act, so that, whether or not an appellant 
is entitled to exclusion of time will not 
depend upon any requisition for filing 
copies of judgment and decree in an 
appeal, though of course exclusion has to 
be determined in the light of the endorse- 
ments on the certified copies of the judg- 
ment, of the decree or both, as the case 
may be, as to the time taken in supplying 
them ; that where appeals arise from a 
common judgment and they have been 
filed by the same party, there is nothing 
to prevent him from relying on a copy 
of the judgment or decree, or both, filed 
in only one of them, for exclusion of 
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time in computing limitation for each of 
such appeals ; that for purpose the party is 
not required by section 12 (2) to file copies 
of the judgment and decree along with 
the memoranda of any of the appeals ; 
that the idea in allowing exclusion of 
time for computation is to allow the 
party concerned time to consider whether 
he is called upon to file an appeal ; and 
that if in such appeals it is shown with 
reference to the endorsements on the 
copies of the judgments and decrees 
that by the exclusion of time warranted 
by them the appeals are in time the 
requirement of the Limitation Act is satis- 
fied. Muthuswami Gounder v. Chenni- 
mali Gouader', observes that section 19 
of the Limitation Act of 1963 (corres- 
ponding to section 20 of the earlier Act), 
has two separate and distinct limbs, that 
the first one is that the payment should 
be on account of a debt and such a pay- 
ment should constitute an acknowledgment 
and the second is that such acknowledg- 
ment should be in the handwriting of the 
debtor or the person making the pay- 
ment under his authority ; that where 
a debtor seeks the media of the post 
office for transmission of a payment made 
by him to the creditor towards a debt 
due by him, a fresh period of limitation 
will start from the date of transmission 
of the money order by post ; that it is 
not correct to state that the actual date 
of the receipt of the amount by the credi- 
tor should be taken as the starting point 
for computing the fresh period of limita- 
tion ; and that an open payment by the 
debtor as evidenced by the money order 
coupon if it is proved by evidence aliunde 
that such payment was intended to be 
towards the only debt due by the debtor 
to the creditor will be sufficient acknow- 
ledgment in writing within the meaning 
of section 19 and it is not necessary that 
the connection between the payment 
and the debt should appear on the face 
of the writing. Meiyappan Servai v. 
Meenakshi Achi*, decides that where a 
mortgagee chooses to sue on the personal 
covenant, limitation will start only from 
the date when the mortgagor undertook 
to repay the money under the covenant 
contained in the bond and not from the 
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date of the refusal by the mortgagor to 
register the document ; that in such a case 
the fact that the suit is only fora portion 
of the money contained in the bond will 
not make any difference ; for, where a 
period is stipulated for the repayment of 
the entire sum, it cannot be said 
that the said period will not enure 
for the repayment of a portion of 
the sum actually paid under the 
contract. Radhakrishna Chettiar v. 
Muthukrishnan Chettiar1, decides that 
where an equitable mortgage was 
not evidenced by a registered document, 
an action on the personal covenant to 
recover the deficiency arising on the 
sale of the hypotheca would be governed 
by Article 115 of the Limitation Act of 
1908. Subbiak Iyer v. Pickiah Pillai*, 
points out that a suit for redemption of 
an othi against the alience from the mort- 
gagee would be governed by Article 134 
of the Act of 1908, only if the vendor pur- 
ported to sell the property as his absolute 
property and the vendee purported to 
purchase it as such. Sulthan Rowther 
v. Malungu Sahib®, makes it clear that 
though under Article 136 of the Limitation 
Act of 1963, a decree can be executed at 
any time within 12 years and there need 
be no execution petition once in three 
years as required under Article 182 (5) 
of the Limitation Act of 1908, the new 
Limitation Act, which came into force 
on ist January, 1964, could be invoked 
only in respect of subsisting causes of 
action, and not in respect of causes of 
action which got barred prior to that 
date. M/s. Chari & Ram v. E. J. I. Cor- 
poration*, lays down that an application 
to the Employees Insurance Court under 
section 75 of the Employees State In- 
surance Act, for recovery of amounts 
due by way of contributions under that 
Act, is governed for purposes of limita- 
tion by Article 137 of the Limitation Act 
of 1963. In Somanath Barman v. Raju®, 
the Supreme Court states that possessory 
title is a good title as against everybody 
other than the lawful owner and a tres- 
passer or wrongdoer cannot defeat the 











e 


1. (1970) 2 M.L.J. 566. 

2. (1970) 1 M.L.J. 132. 

3. (1970) 2 M.L.J. 227. 

4. (1970) 2 M.L.J. 92. 

5. (1970) 2 M.L.J. (S.C.) 29. 


25 


lawful possession of a person who has 
proved possession for more than twelve 
years by ousting him from the property ; 
that possession is under the Indian Law, 
as under the English Law, good title 
against all but the true owner,and a wrong- 
doer cannot successfully resist the suit 
of a person proving prior possession in 
an action for ejectment, by showing that 
the title and right to posession are in a 
third person ; that it cannot, therefore, 
be held that in a suit for possession on 
the basis of title, the plaintiff cannot 
succeed unless he proves his title to the 
suit property as well as its possession 
within 12 years ; and that if the plaintiff 
proves possession for a long period prior 
to suit he can succeed in the suit as against 
a trespasser who does not prove posses- 
sion amounting to ouster of the plaintiff. 
Parasurama Odayar v. Appayu Chetty}, 
holds that even in a case where the notice 
was not duly served and the judgment- 
debtor came to know of the date of sale 
only subsequently, the limitation was not 
30 days from the date of subsequent 
knowledge; that at the same time, it should 
be reasonably clear that it would be un- 
reasonable to apply Article 127 of the 
Limitation Act of 1963 (corresponding 
to Article 166 of the Act of 1908), and 
oblige him to apply within thirty days 
of the date of sale ; and that the solu- 
tion for this difficulty is to apply the 
residuary Article 137 (corresponding to 
Article 181 of the earlier Act). 


Civil Procedure Code. 


Balasundara Gounder v. Judicial Autho- 
rity*, expresses the view that when a ques- 
tion is stated to be referred to an es 
tablished Court without more, it imports 
that the ordinary incidents of the pro- 
cedure of that Court are to attach to 
those proceedings including a general 
tight of appeal from its decision. Kama- 
layee Ammal ~v. Parvathi Ammal’, 
states that the plea of res judicata is a 
bar to the trial of an issue only between 
the parties affected by it ; that the plea 
may be effective against some of the parties 
to the suit and not available against the 
other parties to the suit ; that when the 
plea becomes available the Court 
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refrains from deciding the suit ; that to 
apply the bar to some persons on 
record and decide the issue on its merits 
between other persons does not involve 
a contradictory decision in the suit ; 
and that the test of mutuality is often a 
convenient one in question of res judicata. 
In Vasudev Dhanjibtai Modi v. Raja- 
bhai Abdul Rehman1, the Supreme Court 
makes it clear that a Court executing a 
decree cannot go behind the decree, and 
between the parties or their representa- 
tives it must take the decree according 
to its tenor and cannot entertain any 
objection that it is incorrect in law or 
on facts ; that until it is set aside in ap- 
propriate proceedings in appeal or re- 
vision, a decree, even if it be erroneous, 
is still binding between the parties ; that 
when a decree whichis a nullity, for ins- 
tance, where it is passed without bringing 
on the record the legal representatives 
of a person who was dead at the date 
of the decree, or against a ruling prince 
without a certificate, is sought to be execu- 
ted, an objection in that behalf may be 
raised in a proceeding for execution; 
again when a decree is made by a Court 
which has no inherent jurisdiction to 
make it, objection as to its validity may 
be raised in an execution proceeding if 
the objection appears on the face of the 
record ; that where the objection as to 
the jurisdiction of the Court to pass the 
decree does not appear on the face of the 
record and requires examination of the 
questions raised and decided at the trial 
or which could have been but have not 
been raised, the executing Court will 
have no jurisdiction to entertain an objec- 
tion as to the validity of the decree even 
on the ground of absence of jurisdiction ; 
thus, if the decree is on the face of the 
record without jurisdiction and the ques- 
tion does not relate to the territorial juris- 
diction or under section 11 of the Suits 
Valuation Act, objection to the jurisdic- 
tion of the Court to make the decree may 
be raised, but where it is necessary to 
investigate facts in order to determine 
whether the Court which had passed 
the decree had no jurisdiction to entertain 
and try the suit, the objection cannot be 
raised in the execution proceeding. 
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Ramaswami Gounder v. Murugappa 
Chettiar 1, takes the view that where it is 
clear from the evidence that a judgment- 
debtor in a decree for payment of money, 
has come into possession of substantial 
amounts within a short time of the decree 
and he has not accounted for it properly 
nor explained how the money was uti- 
lised it should be assumed that the judg- 
ment-debtor has the means to pay and 
he is intentionally withholding payment to 
the decree-holder. Madurai Rangiah 
Chettiar ©& Co. v. Union of India®, 
observes that the two months period 
of notice under section 80 of the Civil 
Procedure Code, ought to be two calendar 
months consisting of clear days in ac- 
cordance with the British calendar; that 
whenever a period of time is to be compu- 
ted from or after an act done or the 
happening of an event, the day on which 
the act was done or the event happened 
should be excluded ; and that the two 
months period should be calculated with- 
out taking into consideration the date on 
which the delivery of the notice was 
effected. Ganapathi Mudaliar v. Ponnu- 
swami Koundar®, holds that the obstruc- 
tion of a right of passage may be a public 
nuisance and in the absence of special 
damage , i.¢., damage peculiar and parti- 
cular to the plaintiff and different from 
the damage suffered by the public, the 
only civil remedy is by way of a suit 
under section 91 of the Civil Procedure 
Code ; but where an obstruction is caused 
in the public street as in the case of de- 
priving the plaintiff of his right of access 
to and from his dwelling house, he could 
sue for invasion or interference of that 
right and a suit in respect of it will lie 
without proof of special damage or with- 
out the sanction under section 91 ; that 
the right of the owner of a property 
adjoining a publicstreetto have access to 
the street is totally different from the 
right of passage along the public street ; 
that the former is a private right of pro- 
perty and any obstruction thereto is 
actionable, whereas the latter is a public 
tight and no action will lie for an obs- 
truction in the absence of proof of special 
damage or sanction under section 91 (1) 





1, ion 1 M.L.J. 284. 
2. (1970) 2 M.L.J. 393. 
3. (1970) 2 MLL.J, 295. 


Ij MARCH OF LAW 


and that section 91 (2) makes it clear that 
sub-section (1) does not limit or other- 
wise affect any right of suit which may 


exist independently of section 91. Chona-. 


chalam Pillai v. Sankaranarayana Pillai* 
decides that if a suit is in respect of a 
public temple, section 92 of the Code 
cannot apply in view of section 92 (2). 
Manikka Narasimhachari v. Ramasub- 
bier®, makes it clear that when there is 
a wrongful alienation not binding upon 
the trust and when the alienating trus- 
tee still functions as a trustee and has not 
been removed, it will be open to the 
worshippers or the beneficiaries to main- 
tain a suit for possession of the trust 
property after declaring the alienation 
invalid ; that when such possession is 
asked for, :the deciee for possession will 
be in favour of the alienating trustee him- 
self and ‘section 92 is not applicable 
to such a suit ; that the words ‘‘vesting 
any property in a trustee,” have a definite 
connotation and section 92 (3) will apply 
only to cases in which either a trustee 
is first appointed or an old trustee is 
removed and a fresh trustee is appointed 
and the trust property is vested in such 
a trustee ;‘and that restoration of posses- 
sion of the property to the trustee from 
the alienee, to whom the property had 
been alienated wrongfully is not vesting 
of the property in the trustee under sec- 
tion 92 (3). Chennichi v. Srinivasan 
Chettiar®, . observes that the exercise of 
revisional powers by the High Court under 
section 115 is purely discretionary; 
the High Court will take a technical 
view and necessarily interfere in every 
case, where an order is wrong and even 
improper if such interference will pro- 
duce hardship or injustice ; the revisional 
jurisdiction of the Court is intended to 
secure and subserve the ends of justice 
and not to deny or deflect it ; and if 
interference in a particular case will result 
in hardship or injustice to a party, the 
High Court will be justified in refusing 
to interfere in the exercise of its revisional 
jurisdiction even if the order is found to 
be one without jurisdiction. Narayana 
Pillai v. Nagamony*,. points out that an 
application for restitution on the ter- 
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mination of proceedings against a party, 
who has been dispossessed of his pro- 
perty under orders of Court, must be 
dealt with on broad principles of justice 
relating to processual law ; that one of 
the first and highest duties of all Courts 
is to take care that the act of the Court 
does not cause injury to any of the suitors 
before it ; that the principle will apply 
to all Courts from the lowest Court which 
entertained the suit to the highest Court 
which finally disposed of the case in appeal 
or revision ; and that where pending an 
appeal against a decree declaring the 
right of the respondent to be in possession 
of a property,. the appellant was 
appointed receiver and he took physical 
possession of the property from the res- 
pondent, the property is placed in cus- 
todia legis and when the appeal is finally 
dismissed and the-receivership terminated, 
the party whose possession was disrup- 
ted under the orders of the Court, will 
have every right to be restituted. San- 
yasi Chettiar v. Harigopalaswami Uda- 
yar}, states that the sale certificate con- 
ferring an unimpeachable title to the auc- 
tion puichaser cannot be lightly whittled 
down and reduced to nothing if a cleri- 
cal or an accidental mistake (in the 
instant case, discrepancy of survey num- 
ber) has crept into it by either the laches 
of the Court or the laches of the litigant 
and such mistake can always be corrected 
in exercise of the inherent jurisdiction 
of the Court to meet the ends of justice. 
Self-Respect Sangam v. Nagammai’, 
points out that it is well settled that the 
Court has got inherent jurisdiction to 
direct a sale of the properties among the 
co-sharers apart from the provisions of 
the Partition Act. M. Vatsala Bat v. 
M. Raja Rao*, holds that where a suit 
is filed by a husband seeking restitution 
of conjugal rights and it results in a decree 
the husband cannot evade the normal 
consequences flowing from such a decree 
by keeping it with him without filing a 
process for execution of the same,’ and 
in such circumstances if the wife who is 
anxious to join the husband files an 
application and sets in motion the process 
of law to compel the decree-holder to 
execute the same, it cannot be said that 
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it is not maintainable and it is only in 
such circumstances that the inherent 
jurisdiction of Courts comes into play 
to render justice. Mohammed Hussain 
v. Pichazi}, expresses the view that 
inasmuch as an order of eviction passed 
under the Rent Control Ast of 1960 has 
been specifically made executable only 
in a civil Court and there is no provision 
in that Act itself curtailing or modifying 
the Court’s powers under the Code of 
Givil Procedure in matters of execution, 
the Court will have power to order res- 
titution under its inherent powers and 
direct re-delivery under section 144 of the 
Code. Manathuaainatha Dzsikar v. 
Sundaralingam®, observes that suits under 
Order 1, rule 8 are instances of the class 
of suits termed representative suits 
but they do not exhaust the classes of 
representative suits. Swayamprakasam v. 
Vijayarangam® decides that the pro- 
ceedingsin a suit for partition cannot 
come to an end till the final decree is 
passed and hence an. order directing a 
party to be added under Order 1, rule 
10 may be made ina suit for partition 
before it is actually terminated by the 
passing of the final decree. Radhakrishna 
Chettiar v. Muthukrishnan Chettiar4, lays 
down that an application for a personal 
decree against one of the two joint equi- 
table mortgagors cannot be said to be 
barred by reason of a prior application 
against the other mortgagor, so long as 
the liability remains undischarged, and 
that Order 2, rule 2 would not be appli- 
cable in such a case. Parasurama Oda- 
yar v. Appadurai Chetty®, observes that 
the provisions of Order 5 relating to the 
manner of service will apply even to the 
notice issued under Order 21, rule 66, 
Saraswathi v. Somasundaram Chettiar ® 
points out that under Order 6, rule 16, 
the Court’s power to strike out any matter 
in any pleading is discretionary ; that 
the power could be exercised at any 
stage of the proceedings and even suo 
motu that if an application is made by a 
party after an inordinate delay the Court 
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would be justified in refusing to exercise 
the discretionary power ; that in- exer- 
cising jurisdiction under Order 6, rule 
16 the Court should consider the question : 
whether the allegations complained of 
are or are not necessary for establishing 
the claim of the plaintiff or establishing 
the defence ; that in other words, in 
deciding - the question whether.the allega- 
tion which is objected to is relevant to 
any of the issues, the correct test to be 
applied is whether the controversial allega- 
tion should be spoken to by the plaintiff 
in his evidence for establishing his claim, 
if he has made that allegation or should 
be spoken to by the defendant in his evi- 
dence, if he had made it for the purpose 
of establishing his defence, which if 
éstablished would non-suit the plaintiff ; 
and that if such allegation is scandalous, 
it cannot be struck our merely because 
it is scandalous ignoring the fact that it 
is relevant for decision of the issue. 
Khadar Basha v. Manickam}, states that it 
is open to a plaintiff to amend the plaint 
based on an insufficiently stamped pro- 
missory note in order to convert it into 
one based on the loan and the Court is 
bound, having allowed the amendment 
to decree the claim, if it is otherwise in 
order, although on the date when the 
amendment was prayed for, the claim 
was time-barred. WNithayya Thevar v. 
Subramanian Ambalakar*, points out 
that while Order 7, rule 11 provides 
that where the suit appears from the 
statement in the plaint to be barred 
by any law, the plaint may be rejected, 
Order 7, rule 14 (1) stipulates that the 
plaintiff shall produce in Court the docu- 
ment upon which he sues when the plaint 
is presented ; that it would therefore be 
artificial to divorce the said document 
from the plaint and to contend that the 
said document filed along with and 
forming the basis of the plaint should not 
be looked at by the Court ; and that the 
Court would be perfectly justified in 
treating the recitals in such document 
as a part of the statement in the plaint 
for purposes of rejection under Order 7, 
tule 11. Ramakrishnan v. Keral Chand? 
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observes that since Order 8, rule 2 
requires that the defendant must raise 
all matters which show that the suit is 
not maintainable, the effect of failure to 
Taise such plea and to raise an issue for 
determination of the question may lead 
the plaintiff to be under the impression 
that the defendant is not relying on this 
point ; and where, in a landlord’s peti- 
tion under the Rent Control Act for evic- 
tion of the tenant, the tenant does not 
take the plea of absence of proper notice 
in the pleadings before the Rent Control 
Court, the tenant may not be allowed 
to raise it for the first time in appeal. Zabia 
Bibi v. Sivaperumal? makes it clear that 
whether a commission should be issued 
for the examination of a witness or not is 
always a matter of discretion of the 
Court ; that, in exercising the discretion, 
the Court will have to take into consi- 
deration the fact -whether the person 
sought to be examined on such commis- 
sion is a party to the suit or merely a 
witness ; that there is a vital difference 
between a witness and a party to the suit, 
because a witness is not interested in 
the subject-matter of the litigation and 
he is a third party to the action, but with 
reference to the parties the same can- 
not be said ; that even as betweon the 
parties,.there is again a basic difference 
between the plaintiff and the defendant; 
that the plaintiff is the person who has 
initiated the action and has chosen the 
forum and dragged the defendant into 
the Court ;.and that, consequently, with 
reference to the plaintiff, when he or she 
wants to give evidence in support of his 
or her oase, the position is different from 
that of a third party being called to come 
to the Court to give evidence in support 
of the plaintiff or defendant. Seetha- 
rama Iyengar v. Veeraraghava Pillai? 
points out that in the wording of Order 
21, rule 66 (2) (c), each sale proclamation 
should have mentioned the value of the 
property as stated by the judgment- 
debtor and where, though initially the 
judgment-debtor’s valuation was men- 
tioned in the .sale proclamation, that 
was not repeated in the subsequent pro- 
clamations, but as a result of such 


irregularity the judgment-debtor has not: 
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sustained any substantial injury, the Court 
is precluded from setting aside the- sale 
on this ground, Susila v. Saraswathi 
Ammal’, observes that under Order 21, 
rule 66 as amended by the Madras High 
QOourt, there is absolutely no provision 
for the Court to fix any upset price ; that 
it is open to the Court, if the circumstan- 
ces of the case justify , to arrive at its 
own valuation and fix the upset price, 
but the Court is under no obligation to 
fix it ; that when the Court fixes the upset 
price or modifies either by way of enhance- 
ment or reduction of the upset price 
originally fixed, the Court cannot be 
said to be acting pursuant to the-obliga- 


tion imposed ‘upon it under Order 21, 
Tule 66, and hence, the Court in doing 


so is under no, obligation to give ' notice 
to the judgment-debtor; that failure to 
give such notice will not constitute 
material irregularity or illegality s0 as to 


come within the scope of Order 21, rule 


90 ; nor can it be contended that 
independent of Order 21, rule 66, the judg- 
ment-debtor is entitled to notice whenever 
the Court alters the upset price as 
required by the decree-holder. Swamina- 
tha Iyer v. Srinivasa Ammal*, holds that 
a seourity bond given in favotr of the 
Court can be proceeded with in execution 
by the decree-holder, even without an 
assignment and that the executing Court 
even if it be a Court to which the decree 
is transferred for execution, can proceed 
with the enforcement of the security 
bond without an assignment or a specific 
direction from the Court in whose favour 
the security bond was executed. Thaya 
Pandian v. Veerappa Chettiar®, decides 
that an execution sale cannot be set aside 
on the ground that it was in variance with 
the ‘priority of sales settled .by the pre- 
liminary decree in a mortgage action, 
Manathunainatha Desikar v. Sundara- 
lingam‘, states that the ‘repiesentation 
of the estate of the deceased which vests 
in his heirs in a pending action is a part 
of the law of procedure, as laid down in 
Order 22, rules 1, 4 and 10 and the estate 
can be represented in an action even when 
some of the heirs are, without fraud or 
collusion, omitted to be .brought on 
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4gecord. ‘Kandaswami v. Thirignanasamban- 
‘dam}, Jays down that where the defendant 
dies pending a suit for damages for mali- 
-cious prosécution, the right to sue does 
-not survive within the meaning of Order 
.22, rule 1 and.it is only where the estate 
-of. the deceased wrongdoer has benefited 
‘from the wrongful act, in any manner, 
in any form of enlargement, that the 
original action can be continued not- 
‘withstanding the death of the defendant. 
-Datutam Devkar v. Govindarajulu Naidu*, 
“expresses the view that under Order 23, 
rule 3, it is the’ duty of the Court to find 
out whether the suit has been adjusted 
-wholly or in part by any lawful agree- 
sment or compromise,-if one of the parties 
‘comes forward with an application to 
‘pecord the. compromise ; that the only 
‘right which the defendants in whose 
‘favour leave to defend under Order 8, 
"rule 5, of. the Madias High Court Original 
‘side Rules is granted have is to defend 
-the suit because the consequence of 
-default to obtain leave is that they shall 
"be: deemed to admit all the allegations 
in the plaint and that in consequence 
‘of such: a result, the plaintiff is entitled 
to a decree for the amount claimed in 
‘the plaint ; that it cannot be said that 
df leave is granted, the plaintiff and the 
defendants cannot enter into -a lawful 
compromise of the subject-matter of 
the suit ; that if such a compromise is 
made, it- would certainly be open to the 
plaintiff to approach the Court to 
record the compromise, and it would not 
be open to the defendants to contend 
that because they have obtained the 
leave of the Court to. defend, they are 
‘entitled to the trial of the suit and should 
not: be called upon to face an enquity as 
tegard the truth or otherwise of the 
compromise which the plaintiff may put 
forward’; and that it would make no 
difference if the leave to defend is gran- 
ted + subsequent to the compromise. 
V. K. Elayalwar v. Registrar, Madras 
High Court®, points out that the service 
of a copy ofa writ petition upon the 
Government even before such petition is 
admitted cannot be effective service within 
the meaning `of ‘Order 27, rule 4. K? 
Kangaya Gounderv. Arumugha Gounder', 
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States that there is nothing in the pro» 
visions of Order 32 making it mandatory 
on the Court to appoint the natural guar- 
dian, where he expresses his willingness, 
and not exercise its discretion, if it so 
considers, and appoint another person 
as guardian-ad-litem for the suit: that 
the provisions of rule 3 (2) and (7) of 
Order 32 indicate that in cases: where 
there is already a guardian appointed 
or declared by competent authority or 
a natural or de facto guardian, notice 
should be given to them ; that their claims 
to act as the guardian in the suit must 
be considered and the Court must 
record the reasons for appointing another 
person as guardian if it considers it neces- 
sary in the interests of the minor ; and 
that the rules under Order 32 clearly 
contemplate the appointment of a person 
othe: than the natural guardian, also 
vas guardian-ad-litem. Monna Ahmad v. 
Khadeeja Beevi, holds, that though the 
provisions of Order 34 had been brought 
into force in the Kanyakumari district 
ever since 1951, since actually the district 
was integrated with the Madras State 
from.lst November, 1956, where a decree, 
in a mortgage suit was drawn up as one 
composite decree as per the then practice, 
it cannot be contended that the decree 
is not executable. Thava Pandian v. Veera- 
ppa Chettiar*, decides that normally 
omission in the. final decree of the 
terms of the preliminary decree 
cannot be taken note of by the execution 
Court ; that the execution Court should 
take the final decree. as it stands and. 
cannot go behind it ; that whether parti- 
cular items of property, should be sold 
first or last, as indicated in the preliminary 
dectee, is part of the decree and it is not 
a .question relating to execution, dis- 
charge or satisfaction of the decree ; and. 
that if the final decree is in variance with, 
the preliminary decree, the right course. 
for the party is to apply for amendment 
ofthe final decree and not to ask the exe- 
cuting Court to sit in judgment over the 
final decree. State of Madras v. Muthu- 
rethinam®, makes it clear that dispensa- 
tion of production of copies of judgments 
is called for only. because of Order 41, 
rule t, and there is no intérdependence® 
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or connéction between it and section 12 
of the Limitation Act. Sowdammal v. 
Veerammal', expresses ‘the view that 
it is clear from the scheme of the rules 
that generally speaking: only where 
it is not possible to apply Order 41, rules 
24 to 27, a remand should be resorted 
to under Order 41, rule 23 ; that Order 
41, rule 23 contemplates that before 
remanding the case the appellate Court 
should reverse or set aside the deciee ; 
that this provision will not apply to a 
case where. thé trial Court has considered 
the entire evidence but in the opinion 
of the appellate Court a different view 
ought to be taken of the evidence and 
the appellate Court is in a position to 
come to a finding on the evidence on 
record ; that in such a case it is the duty 
of the appellate Court to consider the 
matter as it stands and give its own finding 
in reversal of the finding of the trial Court, 
but that would not justify a remand. 


Penal Code.: 


Navier Murolee, In re*, points out that 
the question whether the accused was 
in such a state of mind as to be entitled 
to the benefit of section 8! of the Penal 
Code, can only be determined from the 
circumstances which preceded, attended 
and followed the crime ; that the 
fact that a murder was committed in a 
purposeless way, for no motive what- 
soever, is a circumstance to be taken into 
consideration, particularly in case of 
multiple murders ; that the burden of 
establishing the plea of insanity is, by 
¥irtue of section 105 of the Evidence 
Act, on the accused ; but the evidence 
which falls short of proving insanity may 
still raise a: reasonable doubt about the 
existence of the requisite intention. In 
G.V.S. Sabbarayanam v. State of A.P., the 
Supreme Court makes it clear that the 
right of private defence of person and 
property is recognised in all free, civi- 
lised, democratic societies within certain 
reasonable limits ; that those limits are 
dictated by two considerations ; ; (i) that 
the same right is claimed by all other 
members . of the society ; and (ii) that it 
is the State which generally undertakes 
the responsibility for the maintenance of 
law and order ; that the citizens, as a 
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general rule, are neither expected to‘ran 
away for safety when faced with grave 
and immediate danger to their person. 
or property as a result’ of unlawful 
aggression, mor are they expected, by: 
use of force, to right the wrongs done tö. 
them or to punish the wrongdoer for. 
commission of offences ; that the right 
of private defence serves a social pur- 
pose and there is nothing more degrading 
to the human spirit than to run away in 
face of peril ; and that this right is basi-. 
cally, preventive and.+ not punitive.. 
Public. Prosecutor « Y. Govindaraj: 
Naidu, lays down that 'mere presence 
inthe crowd isnot sufficient to make any: 
person a member of the unlawful- 
assembly; but at the same time to make. 
a member of the unlawful assembly; it is 
not necessary he should have done: any 
overt act in pursuance of the common 
object ; it is enough if each ‘has the same. 
object in view and their number is five 
or more and that they act as an assembly: 
to achieve that object. Kasturirengan, - 
In re?, states that under section 146 when 
force or violence is used by an unlawful 
assembly or by any member thereof, in- 
prosecution of the common object of 
such assembly, every member of the 
assembly is guilty of rioting ; that a finding 
that some members of the unlawful 
assembly had used force or violence and 
have been convicted properly for certain 
specific offences, would render the other 
members of the unlawful assembly who 
shared the common object of the assembly 
undoubtedly guilty of the offence under 
section 147, even though the prosecu- 
tion failed to prove the specific. acts 
attributed to them. V. Subramaniam, 
In re’, observes that before a: person 
could be punished for disobedience. of 
an order-under section 145, Criminal Pro- 
cedure Code, there should be shown the 
mens rea required, namely, knowingly 
disobeying an order so as to result in: 
one or other of the consequences men- 
tioned in section 188 of the Penal Code. 
Baluswami, In re‘, points out that a person 
can be convicted for causing -giievous , 
hurt by rash and negligent driving and 
punished under section 338, Penal Code; 
and at the same time for rash and negligent: 
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driving ‘on a- publio way he can be 
separately ‘ punished under section 279. 
Gunasingam, Jn re1, states that the essen- 
tial elements of an offence under section 
290 (public nuisance) fundamentally 
different from the constituent elements 
of an offence under section 323 (Volun- 
tarily causing hurt) ; hence where an 
accused is charged for an offence under 
section 290, he cannot be convicted 
under section 323 unless the accused is 
given notice of the charge under the later 
séction. Periaswamy, In re*, decides that 
in the absence of gesture on the part 
of the accused threatening to shoe a 

Tahsildar, a mere wordy altercation bet- 
ween them will not fall within the ambit 
of section 355 and the accused not having 
committed any offence, there can be no 
Conviction under section 451. Myilsami, 
In re’, makes it clear that in arape case 
while there must be penetration in the 
technical sense, the slightest penetration 
is sufficient for conviction ; that the rule, 
which according to the cases has 
hardened into one of law, is not that 
corroboration of the evidence of the pro- 
secutrix is essential, before there can be 
a conviction for rape, but that the neces- 
sity of cotroboration, as a matter of 
prudence, except, where the circumstances 
make it safe to dispense with it, must be 
present to the mind of the Judge before 
a conviction without corroboration can 
be sustained ; that the complaint or state- 
ment of the prosecutrix to her father 
relating to the crime, that she had been 
ravished by the accused, is also relevant 
and material as corroborative evidence 
under section 157 of the evidence Aot 
and also as evidence of her conduct under 
section 8 of the Evidence Act ; that the 
delay on the part of the girls father in 
filing the complaint to the police does 
not really give room to any infirmity in 
the prosecution case, for in India, pareuts, 
influenced by social manners and cus- 
toms, are unwilling to rush to the police 
to make complaints of the eternal dis- 
honour and disgrace inflicted by the 
brutalised accused inflamed by animal 
passion on their young and innocent 
daughters ; that the Public Prosecutor 
isa minister of justice, an officer of Court, 
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and his first duty is-to place the entire 
material before the Court on behalf of 
the prosecution ; and that he ought not 
have left it to the defence to mark the 
report of the Chemical Examiner 
although its contents are not helpful to 
the prosecution. Poonaikannan, In re}, 
points out that if the use of violence by 
the offender was only to help him to 
escape and not for committing theft or 
for the purpose of removing any article 
of theft it may not come within the de- 
finition of “robbery”. Abdul Khader, 
In re®, observes that section 493 punishes 
a man fot obtaining the body of the woman 
by deceitfully assuring her that he had 
acquired that right by jus mariti but it 
is not intended to punish one for contra- 
cting a marriage which turns out to be 
illegal. 


Criminal Procedure Code: 


V. Subramaniam, In re?, points out that 
before a person could be punished for 
disobedience of an order under section 145, 

Criminal Procedure Code, there should 
be evidence that the alleged act of dis- 
obedience caused or tended to cause 
a riot or affiay. Pakkirisami, In re‘, 

states that the bar of investigation of a 
non-cognisable offence under section 155 
(2), without an order of a Magistrate, is 
no doubt intended to be obeyed and any 
deliberate disregard of the prohibition 
in the hope that the irregularities in pro- 
cedure will be cured under section 537 
isto be deprecated ; but itis now well 
settled that a mere defect or illegality 
in investigation will not by itself affect 
the competency or jurisdiction of the 
Court to try the offence ; that in appro- 
priate cases the defect may be rectified 
by ordering reinvestigation ; that even 
otherwise section 190 (1) (b) and section. 
200 (aa) read together clearly enables 
a Court to take cognisance of any offence 
on the report in writing of any Police 
Officer ; hence, unless the illegality in 
the investigation has caused any prejudice 
to the accused or has led to miscarriage 
of justice, the trial cannot be said to 
be vitiated ; and that the cognisance of 
an invalid police report is not prohibited 
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or- rendered a nullity. In Sharma v. 
Bipen Kumar Tiwari}, the Supreme Court 
makes it clear that the scheme of sections 
156 to 159 is that the power of the police 
to investigate any cognisable offence is 
uncontrolled by the Magistrate, and it is 
only in cases where the police decide not 
to investigate the case that the Magis- 
trate can intervene and either direct an 
investigation , or in the alternative him- 
self proceed or depute a Magistrate 
subordinate to him to proceed ta enquire 
jnto the case. 


Karuppan, Tn re?, lays down that section 
164 applies only to a confession made 
to a Magistrate in the course of an inves- 
tigation under Chapter XIV of the Code ; 
that when ‘an investigation had not yet 
started according to sections 156 and 
157 and a confession is made to a Magis- 
trate which in fact is the first information 
of the crime, section 164 has no appli- 
cation ; and that, in such a case, the 
confessional statement ‘would not be 
rendered inadmissible because it was not 
recorded in accordance with section 164. 
Radhakrishna Films(P.) Ltd. v. Newtone 
Studios (P.) Ltd®, lays down that there 
is nothing i in law to indicate or suggest 
that before a party seeks to prosecute a 
receiver in! respect of an offence com- 
mitted by‘him with reference to pro- 
perty coming into his possession in the 
capacity of a receiver, he must obtain the 
prior leaye or sanction of the Court 
which appointed the receiver, and that 
if tbere is nothing in law requiring the 
party to obtain the sanction or leave of 
the Court before launching a -prosecution, 
even by implication, it cannot be conten- 
ded that such a party is guilty of con- 
tempt of the orders of the Court. 


Public Prosecutor v. Govindaraja Naidu‘, 
states that under section 207-A (6), 
where exclusively triable by a 
Court of Session are instituted on a police 
report, the Magistrate who conducts 
the preliminary inquiry can discharge 
the persons indicted, if in his opinion 
the evidence and documents disclose no 
ground for: committing him ; and that 
sections 208 and 209 cover cases insti- 
tuted otherwise than on a police report 
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and in such cases he'can discharge the 
persons charged, when he finds that there 
are not ‘ sufficient grounds for commit- 
ting. Public Prosecutor v. Murugayyan* 
makes it clear that under section 207-A 
(6) , it is not the duty of the Magistrate 
to examine the prosecution evidence with 
meticulous care, balance the evidence 
of one witness against the evidence of 
another, consider the probabilities and 
come to a conclusion on a doubtful point; 
that the duty of appreciation of evidence 
is that of the Court of Sessions, which 
alone has exclusive jurisdiction to try 
the offence; and in a case where the evi- 
dence is such that two different views 
are possible, the Magistrate should com- 
mit the case because it deserves greater 
scrutiny and fuller investigation. 
Marichami Pillai v. Meenakshisundaram 
Pillai®, observes that where the Magis- 
trate could have applied the proviso 
to section 247 as the personal attendance 
of the Head Constable who merely 
filed a private complaint, not being a 
witness to the occurrence, was not neces- 
sary and could have dispensed with 
his attendance, acquittal of the respondent 
under section 247 is not warranted. 
Nattayyan, In re?, points out ‘that under 
section 255-A the Magistrate after con- 
victing the accused may frame a charge 
under section 75 of the Penal Code, obvi- 
ously for the purpose of imposing en- 
hanced sentence ; that enanced sentence 
means not merely the sentence over 
and above the maximum sentence pro- 
vided for a particular offence but also 
a deterrent sentence even within the range 
of the maximum sentence that the Court 
is competent to impose ; that the pre- 
vious conviction is evidence of the ante- 
cedents of the person accused of the 
offence which will be a guiding factor for 
giving proper sentence ; that evidence 
of bad character is relevant for imposing 
enhanced sentence ; that it is necessary 
in all cases wheie it is brought to the 
notice of the Magistrate that there is 
a previous conviction in respect of a 
person who is convicted that he should 
take the previous conviction into 
consideration for the purpose of imposing 
a deterrent sentence ; that while giving 
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enhanced sentence the Magistrate should 
also take into consideration the, nature 
of the offence. and .the circumstances 
under which the offence is committed, 
of which the accused is convicted even 
while considering the previous con- 
yiction of the person and. that where 
the offence in the particular case, where 
a person is convicted is trivial, it may not 
be necessary that the previous .conviction 
should necessarily be taken into consi- 
deration for the purpose of imposing 
enhanced sentence as the substantive 
offence under which he is, convicted may 
not warrant such a view. In State .of 
A. P. v. Kekkiligada Meeraiah}, the 
Supreme Court points out that section 403 
enacts the rule of autre fois acquit and 
qutre fois convict applicable to criminal 
trials ; but the rule of issue estoppel in 

criminal trials evolved by the High Court 
of Australia and approved by the Judicial 
Committee has been applied to criminal 
trials in India, apart from the terms of 
section 403 ; that the rule of issue estoppel 
prevents relitigation of the issue which 
has been determined in a criminal 
trial between the State and the accused; 
that if in respect of an offence arising 
out .of a transaction a trial has 
taken: place and the accused has been 
acquitted another trial in respect of the 
offence alleged to arise out of that 
transaction or of a related transaction 
which requires the Court to arrive at a 
conclusion inconsistent with the conclusion 
reached at the earlier trial is prohibited 
by the rule of issue estoppel’ and 
that in a case where there was no trial and 
no acquittal rejection of evidence given 
in the earlier -proceeding to sustain an 
order for binding over the respondents 
to keep the peace does not preclude the 
trial of the respondents in respect of a 
specific incident- which together with the 
other incidents was sought to be made 
the basis of the order of binding over 
the respondents. ‘Roja Kama lam, In re.?, 
states that under section 423 (1) the 
appellate Court has power to reverse 
the finding and sentence and either ac- 
quit or discharge the accused or order 
him to be retried by a Court of com- 
petert jurisdiction, -but it has no power to 
remand a case for the purpose of passing 
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Proper sentence. Babulal v. Drug 
Inspector’, observes that where the vali- 
dity of any enactment is questioned, the 
procedure is laid down under section 432; 
that if the petitioner satisfies the Court 
that the case pending against him involves 
a question as to the validity of any Act, 
the determination of which is necessary 
for the disposal of the case and if the 
Court is of opinion that such Act is 
invalid or inoperative but has not been 
so declared by the Court, it should 
state a case setting out its cpinion and 
the. reasons therefor and refer the same 
for the decision “of the High Court. 
Krishnan, In re®, observes that the clause 
* and may, if it so thinks fit ” in section 
479-A (1) governs only the making of 
a complaint after giving the witness an 
opportunity of being heard, and the 
words “ after giving the witness an 
opportunity of being heard” are not 
governed by the clause “if it so thinks 
fit ” ; that it is open to the presiding officer 
of the Court to hear the witness and then 
make’ or not make any complaint there- 
of in wiiting, according to,the explanation 
of the witness ; that in the event of his 
thinking fit not to make a complaint 
after hearing the witness in his defence, 
it should be very clear that the witness 
would go unhampered by any trial, let 
alone'a conviction ; that this is a very 
valuable right which cannot be denied 
to the witness who is going to be arraigned 
as an accused in criminal proceedings ; 
that when there is a clear breach of the 
provision in the section, which is manda- 
tory in its operation, one can draw the 
inference of “ presumed prejudice ” 
and .if the petitioner is denied the op- 
portunity of being heard, to which he 
has a right under section 479-A (1), the 
denial of such right is sufficient to cause 
prejudice to him and section 537 would 
have no applicability to tke -case: 
Naryanaswami v. . Kolanddivelu®,  ex- 
presses the view that when after the 
judgment, documents, which would 
establish the falsity of the evidence of 
the witness are brought to the notice of 
the Court, section 479-A will not apply 
and sub-section (6) of the section will 
not operate as a bar for proceeding under 
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séctions 476 to 479. Rajalakshmi v. 
Kothandcpcni_ Pillai, decides that the 
provisions of the Indian Lunacy Act 
do rot have any overriding effect over 
the provision of section 488, Criminal 
Piocedure Code ; hence the right cf a 
wife, even if she is a lunatic, to claim 
maintenance from her husband under 
the Code of Criminal Piocedure is te- 
nable. Papammal v. Dharman *, holds 
that in the case of a claim for mainte- 
nance by ‘a wife under section 488, Cri- 
minal Procedure Code, the husband who 
puts forward a charge of “ living in 
adultery ” against the petitioner as his 
only defence to the claim, ought to begin 
his case and the petitioner against whom 
the charge is made ought to be given an 
opportunity of adducing evidence ; 
and a single lapse cannot be equated 
with the’ phrase ‘‘living in adultery ” 
which signifies continued adulterous con- 
duct. Manticka Goundar v. Mannu Ammal’, 
suggests that the amount per annum 
allowed separately for clothing in addi- 
tion to a certain sum per month for 
maintenance ought to be brought under 
the ambit of the word “ maintenance” 
in section 488. Pandian, In re*, makes 
it clear that it is not necessary in every 
case where the report of the Chemical 
Examiner’ has to be received or used 
as evidence in any enquiry, trial or other 
proceeding under the Criminal Procedure 
Code, the Chemical Examiner who 
happens to be the author of the report 
must necessarily be examined to prove 
the subject-matter of his report ; that only 
in exceptional cases it may neces- 
sary that the Chemical Examiner may be 
examined either by the prosecution or 
by the accused ; all that the law requires 
is that the report of the Chemical 
Examiner has got to be tendered in evi- 
dence in the course of the enquiry or 
trial. In State of Andhra Pradesh v. 
Yedla Perayya®, the Supreme Court 
Observes that section 419 of the Code of 
1872 is now substituted by section 520, 
oF the Code of Criminal Procedure, and 
by section 520 power is conferred, inter 
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alia upon the Court of Appeal to direct 
that any order passed nder section 517, 
518 or 519 by the Court subordinate 
thereto be stayed pending consideration 
by the Court of Appeal, and that Court 
may modify, alter or annul such order, 
and make any further order that may 
be just . Ibrahim Bathima v. Thirukanna 
Thevar!, holds that though there is no 
reference in section 520 for the issue of 
any notice to the concerned parties before 
the order regarding the disposal of pro- 
perty is made, there is in the eye of law 
a necessary implication that the paities 
adversely affected should be heard before 
the Court makes an order for the return 
of the seized property. 


Ss ig a ee 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Presenr:-R, Sadasivam and S. Maha- 
yam, JJ. | 
K. S. Ramaswami 
D. ' 


Tho Inspector of Municipalities, Madras 
and others. Respondents. 


Madras District Municipalities Act (V of 
1920), section 73—Establishment Rules framed 
under—Rule 7-B (5)—Jf ultra vires the 
powers of State Government—Revision of order 
of appointment of appointment committee by 
Inspector of Municipalittes—Necessity to follow 
_ principles of natural justice. 


Section 73 of the Act clearly provides for 
the State Government making rules as 
regards the filling up of appointments, 
other than those specified in sections 12-C 
and 72 of the Act. Sections 303 (1) and 
(2) (r) clearly empower the State Govern- 
ment to make rules to carry out all or 
any of the purposes of the Act and in 
particular’ to define the powers of inspec- 
ting and superintending officers in respect 
Uf inspection and superintendence. The 
above provisions give ample powers to 
the State ¡Government to frame rules to 
confer on Inspector of Municipal Councils, 
jurisdiction to revise the order of the 
appointing authority. For the foregoing 
reasons, it must be held that rule 7-B (5) 
of the Establishment Rules framed under 
section 73 of the Act is not ultra vires the 
powers of the State Government. 


Appellant* 


‘Thus the Inspector of Municipalities has 
power to revise an order of appointment 
of the appointment committee but before 


“WA Nos 218 and 376 of 1968 and S.R. 
No. 76451 of 1968 and C M P. No 18730 of 1968 
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doing so he must give an opportunity to 
the person who would be affected to 
defend the order and should not pre judge 
the case as was done in the instant case. 
[Paras 10 and 11.] 


Appeals under clause 15 Letters Patent 
against the order of Kailasam, J. in W.P. 
No. 538 of 1968, etc. 


S. Mohan Kumaramangalam for Messrs. 


P. Bhaskaran and R. Balasubramaniam, for 
Appellant. 


The Government Pleader and V. S. 
Subramaniam, for Respondents. 


The Order of the Court was made by 


Sadasivam, J.—These writ appeals have 
been preferred by the State of Madras and 
one K. S. Ramaswami against the order 
of Kailasam, J. allowing the W.P. Nos. 
538 and 539 of 19 filed by one 
P. Murugaiyan, setting aside the order of 
the Inspector of Municipalities, appoint- 
ing K. S. Ramaswami as the of 
Erode Municipality and restoring that 
of the appointment of committee appoint- 
ing P. Murugaiyan for the said post. 


2. Under section 73 of the Madras District 
Municipalities Act, hereinafter referred 
to as the Act, the appointments to all 
posts under the Municipal Council, other 
than those specified in sections 12-C and 
72 of the Act, the pay or the maximum 
pay of which exceeds Rs. 50 per mensem, 
shall be made by a committee consisting 
of the chairman, the Commissioner and 
one member elected by the Council, 
subject to any rules, including the rules 
for the representation of the different 
communities which the State Govern- 
ment may make in this behalf. Under 
rule 7-B of the Rules relating to establish- 
ments under the Municipal Council, 
the post of manager shall be a selection 
post and promotion to the selection post 
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shall be made on grounds of qualifica- 
tion and merit, seniority being considered 
only where the qualifications and merit 
are approximately equal. Under section 
73 of the Act, the appointment committee 
considered the claims of P. Murugaiyan 
and K. S. Ramaswami and by resolu- 
tion No. 29, dated 4th August, 1967, 
appointed P. Murugaiyan as the manager. 
K. S. Ramaswami preferred an appeal 
to the Inspector of Municipal Councils, 
who allowed the appeal by his order 
dated 16th November, 1967 and issu 
a show cause notice to P. Murugaiyan, 
and after hearing his representations 
made in the form of a petition, rejected 
the same and directed the Commissioner 
to appoint K. S. Ramaswami as the 
manager with immediate effect. In 
doing so, he has evidently relied on 
rule 7-B (5) of the rules relating to estab- 
lishment under Municipal Councils which 
runs as follows: 


“The Government or the Inspector of 
Municipal Councils and Local Boards 
may call for on records relating ae 

intments of manager, accountant, 
ane division clerks, clerk dealing 
with electrical licensee’s accounts or 
accountant in the electrical depart- 
ment and revenue officer and pass 
such orders as he may deem fit. The 
orders passed by the Inspector of 
Municipal Councils and Local Boards 
shall be carried out by the appointing 
authority,” 


. We may at once state that there is 
a kaem in the rules enabling a person 
aggrieved by the order of the appointment 
committee to prefer an appeal to the 
Inspector of Municipal Councils. But 
the above rule clearly empowers the 
Inspector of Munici al Councils and 
Local Boards to for the records 
relating to the appointment of manager 
and pass such orders as he may deem fit 
and the order To by him shall be 
carried out by the appointing authority. 
Thus the Inspector of Municipal Councils 
has jurisdiction to revise the order of- 
appointment of Manager made by the 
appointing authority, and, in exercising 
such jurisdiction he could act either suo 
motu or at the instance of a third party 
who could very well be an aggrieved 
party who has no right of appeal. It is 
que the Inspectér of Municipal Councils 
could in his discretion refuse to interfere 
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with the order of the appointing authority 
and the aggrieved party may have no 
right to compel him to exercise his powers 
of revision. Kailasam, J. held that the 
rule-making power under section 73 of 
the Act would not enable the Govern- 
ment to invest the Inspector of Municipal! 
Councils with power to revise the order 
of appointment of the appointment com- 
mittee. Hence the main question for 
consideration in these writ appeals is 
whether rule 7-B (5) of the rules is ultra 
vires. 


4, The history of Indian Administration 
shows that the municipal administration 
commenced in the three Presidency towns 
of Calcutta, Madras and Bombay even 
in the days of the East India Company. 
So far back as 1687, the Court of Directors 
ordered that a corporation should be 
formed at Madras. So far as the Presi- 
dency towns are concerned, there was a 
uniform system of municipal administra- 
tion till the passing of the Councils Act 
in 1861 and thereafter there was diver- 
gence in the Acts passed for the cities of 
Madras, Calcutta and Bombay. In the 
earlier decades of this century, the control 
of the local Government over the Madras 
Corporation was far more stringent than 
in the other Presidency towns. If we 
leave out of consideration the municipal 
administration of the Presidency towns 
of Calcutta, Madras and Bombay, there 
was practically no attempt at Municipal 
legislation as regards the mofussil areas. 
before the year 1842. It was only in 
1870 that real progress was made when. 
Lord Mayo’s Government in the famous 
resolution introducing the system of pro- 
vincial finance referred to the necessity 
of taking further steps to bring local 
interest and supervision to bear on the 
management of funds devoted to educa-. 
tion, sanitation, medical charge and local 
public works. The advance in local self- 
Government was largely stimulated by 
the memorable resolution of 1882 on 
the subject issued by the Government of 
Lord Ripon, which laid down some com- 
mon principles for the guidance of the 
local Governments in the matter. It is 
not necessary to refer in detail the pro- 
gress of municipalities in the districts, 
Thus, on account of historical reasons, 
there were different legislative enact- 
ments, one dealing with City Municipal: 
Corporations, and the other with the 


T] RAMASWAMI V. INSPECTOR OF MUNICIPALITIES (Sadasivam, J.) . 3 


District Municipalities. But the common 
feature is that the State Government 
retained some ultimate control over both 
types of institutions. 


5. Kailasam, J., has held that the munici- 
palities are not departments of the Govern- 
ment that taking into account the scheme 
of the Act, it appears that the munici- 
pality is given a right to appoint its own 
officers, subject to the provision of sections 
12-0, 72 and 76-A of the Act. It is 
true that certain amount of autonomy 
is given to local bodies like municipali- 
ties, Corporations, etc. But it is clear 
from the provisions of the Act that the 
State Government could exercise effec- 
tive control over the local administration 
by the municipalities. Under section 
12-C, the right of appointment of the 
Commissioner, the most important execu- 
tive officer of the Act, etc. But itis munici- 
pality, is vésted in the State Government. 
Under section 72, the appointments of 
important officers, such as Health Officer, 
Engineer, Electrical Engineer and Assis- 
tant Electrical Enginee-, made by the 
council are subject to the approval of the 
State Government. In fact, the State 
Government could itself appoint such 
officers under certain circumstances. 
Under section 76-A of the Act, powers 
are given to the State Government to 
appoint Health Officers and Municipal 
Engineers, notwithstanding anything 
contained in the other provisions of the 
Act. Under section 36 of the Act, the 
State Government has power to suspend 
or cancel resolutions, etc. made under 
the Act. Under section 73 of the Act, 
appointments to all posts other than those 
specified in sections 12-C and 72 of the 
Act, in cases where the pay exceeds Rs. 50 
per month shall be made by the appoint- 
ment committee and all other 

carrying pay less than Rs. 50 by the 
executive authority, subject to any rules 
including the rules for the representation 
of different communities which the State 
Government may make in that behalf. 
Thus the scheme of the Act shows that 
in the case of important appointments, 
the Government either reserved for itself 
the right to appoint the incumbents, or 
to have effective control by providing 
such appointments being made subject 
to the approval of the Government. In 
regard to the other employees of the 
Municipalities the effective control by 


the Government is secured by its framing 

rules by virtue of the specific provision 

contained in section 73 of the Act and 

the power of superintendence exercised 

by appointing Inspector of Municipa? 

eas under section 38 (1) of the 
ct. 


6. The main question for consideration in 
these writ appeals is whether the Act 
gives powers to the State Government to 
make the impugned rule 7-B (5) of the 
rules, relating to establishment, in other 
words, rules providing for revising the 
order of appointment made by the 
appointment committee. Section 73 of 
the Act itself provides that appointments 
to all posts by the appointment committee 
as contemplated in that section shall be 
subject to any rules which the State 
Government may make in this behalf. 
We see no justification for putting a 
narrow construction that the frami 

of rules contemplated by section 73 could 
only relate to the manner in which the 
appointment committee could. exercise 
its powers, and not as authorising the 
Government to frame rules giving to 
itself, or to the Inspector appointed by 
it, powers to revise the appointment made 
by the appointment committee. Part V 
of the Act deals with subsidiary legisla- 
tion. Section 303 (1) of the Act provides 
that the State Government may make 
rules to carry out all or any of the purposes 
of the Act not inconsistent therewith. 
Section 303 (2) (r) of the Act provides 
that in particular and without prejudice 
to the generality of the foregoing power 
the State Government may make rules 
“as to the powers of auditors, inspecting 
and superintending officers and officers 
authorised to bold inquiries, to summon 
and examine witnesses and to compel the 
production of documents and other 
matters connected with audit, inspection 
and superintendence”. It cannot be dis- 
puted that the State Government has 
ample supervisory powers under the 
provisions of the Act and this is clear from 
sections 34 and 41 of the Act. It is in 
order to effectively carry out the powers 
of supervision, section 38 (1) of the Act 
provides that the State Government may 
appoint such officers as may be required 
for the purpose of inspecting or superin~ 
tending the operations of all or any of 
the municipal councils established under 
the Act. If the State Government has 
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powers to appoint the Inspector of Muni- 
cipal Councils, to inspect and supervise 
the working of the Municipality including 
the appointment committee, we fail to see 
bow the relevant provisions referred to 
above do not give sufficient jurisdiction 
to the State Government to frame the 
impugned rule. The power of superin- 
tendence given to every High Court under 
Article 227 of the Constitution of India, 
corresponding to section 107 of the 
‘Government of India Act, 1915 and 
section 224 of the Government of India 
Act, 1935, over subordinate Courts, has 
een interpreted to include judicial, as 
-well as administrative superintendence in 
all matters. It is clear from the definition 
of superintendence in the Law Lexicon 
of British India by Ramanatha Iyer that 
the word seems properly to imply the 
exercise of some authority or control over 
the person or things subjected to over- 
sight. Thus the Inspector of Municipal 
“Councils who has powers of superintend- 
ence is one who has the oversight and 
charge of something with power of direc- 
tion. It could not be disputed that 
if the Inspector of Municipal Councils 
revised the order of the appointing autho- 
rity by virtue of the impugned rule, he 
is superintending the work of the appoint- 
ing authority. It could not be said that 
the impugned rule goes beyond the scope 
of section 73 of the Act or that it is incon- 
sistent with the reasonable interpretation 
of the relevant provisions of the Act, 


“7, Kailasam, J., has referred to sections 85 
to 96 of the City Municipal Corporation 
Act as containing elaborate provisions 
as to right of appeal, unlike section 73 of 
the District Municipalities Act, and he 
has relied on this circumstance to find 
that in the absence of similar provisions 
in the District Municipalities Act, section 
73 cannot be construed as empowering 
the State Government to make rules pro- 
viding for revision of the order of the 
paar committee by the Inspector 
of Municipal Councils. As regards the 
City Municipal Corporation Act, the 
provisions relating to establishment are no 
doubt different from those contained in 
the District Municipalities Act. But it 
can be accounted for on historical grounds 
and the existence of separate legislative 
enactments for the District Municipali- 
ties and the Ci#; Munjcipal Corporations 
for over several decades, But under 
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both the Acts, the State Government 
has control in the matter of appointment 
of superior officers, like the Commissioner 
and certain important officers like 
Engineer, Health Officer, etc. But in 
spite of the difference in the mode of 
treatment of establishments in the District 
Municipalities Act and the City Munici- 

al Corporation Act, it is not possible to 
infer that the District Municipalities Act 
did not contemplate tbe Government 
making rules for revising the orders of the 
appointment committee. 


8. In Nagappa Chettiar v. Annapoorani Acht', 
a Full Bench of this Court has held that rule 
8 of the Rules framed under the Madras 
Agriculturists Relief Act providing for 
appeals from the orders of the trial Courts 
is ultru vires the rule-making power under 
section 28 of the Madras Agriculturists 
Relief Act. It is pointed out in the deci- 
sion that an appeal does not lie as of 
right, but must be conferred by express 
enactment. The circumstances under 
which the case arose are as follows : An 
application was made under section 19 of 
the Madras Agriculturists Relief Act to 
scale down the debt and it was dismissed 
by the Sub-Court. There was no provi- 
sion in the Act for an appeal against that 
order. But subsequently the impugned 
rule 8 was passed by the Provincial 
Government providing for an appeal 
against such an order. Itis pointed out in 
the decision that the object of the Act 
is to grant relief to agriculturists by pro- 
viding machinery for the scaling down of 
their debts and that if a case falls within 
the Act the Court must scale down the 
debt in accordance with the directions 
embodied in the Act. It has been held 
in that decision that sub-section (2) of 
section 28 enabling the Provincial Govern- 
ment to make rules in regard to any 
matter which is required to be prescribed 
by the Act and for removing any difficulty 
in giving effect to the provisions of the 
Act, will not empower the Provincial 
Government to provide the right of appeal 
by framing rules. The reason is that in 
making a rule providing for appeals the 
Provincial Government is not making a 
rule for carrying into effect the purposes 
of the Act. It is adding in effect some- 
thing to the Act. The object of the Act 
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is to grant relief to agriculturists by provid- 
ing machinery for the scaling down of 
their debts and this is achieved by the 
Court of the first instance deciding whe- 
ther a case falls within or without the Act. 
It has been held in the decision that by 
providing for an appeal, the Provincial 
Government is not removing any difficulty 
in giving effect to the provisions of the 
Act. This decision has been referred to 
and discussed in the decision State of 
Madras v. Louis Dreyfus and Co. Lid.1. It 
is pointed’ out in this decision that the 
familiar principles of the decision in 
Nagappa Chettiar v. Annopoorant Achi? can 
hardly apply to a case where the language 
of the rule-making power is couched in 
different terms. The following passage 
in State of Madras v. Louis Dreyfus and Ca. 

Lid.+ which is also extracted in the judg- 
ment of Kailasam, J., brings out the 
distinction, clearly. 


“ In particular we might refer to section 
19 (2) (j) which enables rules to be 
made prescribing the duties and powers 
of officers appointed for the purpose 
of enforcing the provisions of the Act 
particularly in the context of the Act 
leaving it to the rules to constitute the 
hierarchy of officials to exercise powers 
under the Act and secondly, sub-clause 
(1) where power is conferred upon 
the Provincial Government to frame 
rules in respect of any other matter for 
which there is no provision or no sufi- 
cient provision in this Act and for 
which provision is, in the opinion of 
the Provincial Government, necessary 
for giving effect to the purposes of this 
Act. These words are of the widest 
amplitude and, in the absence of any 

rohibitions or restrictions inferable 

om the Act itself, are apt to confer 
upon the Government power to consti- 
tute revisional authorities and invest 
them with powers in that behalf. This 
contention also fails and has to be 
rejected. We therefore hold that it was 
open to the Provincial Government to 
bave framed rule 14 (2) conferring upon 
the Commercial Tax Officers the revi- 
sional powers that were vested in them 
by that provision.” 





1. (1955) 6S TC 318. 
E IL.R. (1941) Mad. 261 : (1941) 1 MLJ. 


9. In Venkayya v. Pullayya?, also the above 
Full Bench case has been distinguished 
and the test laid down by the House of 
Lords in Blackwood v. London Chartered 
Bank of Australia?, has been followed as. 
evident from the following passage : 


** As has been pointed out by the House 
of Lords in Blackwood v. London Chartered’ 
Bank of Australia*, the test to apply in 
considering whether rules are within the 
powers of the rule-making authority 
under a statute are (1) Whether the 
rules are reasonable and convenient for 
carrying the Act into full effect; (2): 
whether the rules relate to matters aris- 
ing under the provisions of the Act; 
(3) whether they relate to matters not 
in the Act otherwise provided for and 
(4) whether they are consistent with the 
provisions of the Act. The validity of 
a rule is to be determined not so much 
by ascertaining whether it confers 
rights or merely regulates procedure, 
but by determining whether the rule 
is in conformity with the powers con- 
ferred under the statute and whether 
it is consistent with the statute, reason- 
ae and not contrary to general princi- 
P. es.” x 


10. We have already pointed out that sec- 
tion 73 of the Act clearly provides for the 
State Government making rules as regards 
the filling up of appointments, other than 
those specified in sections 12-C and 72 of 
the Act. Sections 303 (1) and (2) (ry 
clearly empower the State Government 
to make rules to carry out all or any of the 
purposes of the Act and in particular to 
define the powers of inspecting and super- 
intending officers in respect of inspection 
and superintendence. The above provi- 
sions give ample powers to the State 
Government to frame rules to confer on 
Inspector of Municipal Councils, jurisdic- 
tion to revise the order of the appointing 


‘authority. For the foregoing reasons, we 


find that rule 7-B (5) of the Establishmen 
Rules framed under section 73 of the Ac 
is not ultra vires of the powers of the Stat 
Government. 


11. We, however, agree with the view of 


Ka lasam, J., that the Inspector of Munici- 
palities has really pre-judged the case even. 
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before giving the show cause notice to the 
second respondent P. Murugaiyan. We 
have already pointed out that the appel- 
lant K.S. Ramaswami preferred an appeal 
to the Inspector of Municipalities. 
‘Though the appeal is not really competent, 
the Inspector of Municipalities has juris- 
diction to call for the records on the 
information gained by him through the 
appeal ‘petition, to peruse the same and 
to revise the order of appointment, after 
iving an opportunity to P. Murugaiyan 
to show cause against the proposed action. 
ut what the Inspector of Municipalities 
did was to pass an order on 16th Novem- 
ber, 1967 on the appeal petition of 
K. Ramaswami, setting aside the order of 
appointment made by the appointment 
committee in favour of P. Murugaiyan 
without giving an opportunity to the 
said Murugai to defend the order of 
appointment ın his favour. In fact, the 
Inspector of Municipalities has mentioned 
in the order that though it is not obliga- 
tory under the rules to isue a notice, 
yet he as Inspector has directed the 
appointment committee and Murogaiyan 
to show cause within 15 days from the 
of receipt of his order dated 16th Novem- 
ber, 1967; why the appointment order in 
favour of P. Murugaiyan should not be 
cancelled. After Murugaiyan filed his 
objections in the form of a petition the 
Inspector finally passed the order on 
29th January, 1968, rejecting his petition 
and directing his earlier order dated 16th 
November, 1967 to be carried out. In 
the first paragraph of his order dated 
29th January, 1968 he has specifically 
stated that he had allowed the appeal peti- 
tion of K.S. Ramaswami and set aside 
the order of the appointment committee. 
Even in the counter-affidavit filed in the 
writ petition, the Inspector of Municipali- 
ties has categorically stated that by his 
order dated 16th November, 1967 he 
allowed the appeal petition of K.S. 
Ramaswami and set aside the order of 
the appointment committee and then 
issued notice to Murugaiyan to show cause 
why the order passed by him should not 
be given effect to. Thus, there can be no 
doubt in this case that the Inspector of 
Municipalities has pre-judged the case of 
Murugaiyan and acted in total disregard 
f the principles of natural justice. It is 
true the positién would have been differ- 
ent if the Inspector of Municipalities had 
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merely come to a prima facie conclusion 
and given an opportunity to Murugaiyan 
to show cause against it. In Folix 
Fernandex v. Integral Coach Factory, a Bench 
of this Court has held that the Memo- 
randum following the charge-sheet calling 
upon the delinquent to show cause why 
he should not bes punished in case the 
charge is made out would not in any wa 
indicate that the cause has been prejud, 

But it is clear from the facts already 
stated that the Inspector of Municipalities 
in this case had clearly prejudged the case 
against Murugaiyan. 

12. The order of Kailasam, J., setting 
aside the order of Inspector of Municipali- 
ties is therefore correct. But in view of our 
finding that the Inspector of age ore 
ties has powers to revise the order of the 
appointment committee, it is open to 
the present Inspector of Municipalities 
to consider the relative claims of K.S. 
Ramaswami and P, Murugaiyan and to 
revise the order of the appointment com- 
mittee if he sees sufficient grounds to do 
80. 


13. The State of Madras and K.S.Rama- 
swami have preferred W.A.Nos. 376 and 
218 of 1968 respectively against the order 
on W.P.No.538 of 1968. But as objection 
was taken that no writ appeal had been 
filed against W.P.No. 539 of 1968 in 
which a writ of quo warranto was prayed 
for by the second respondent Murugaiyan, 
the decision of Kailasam, J., had become 
final. C.M.P.No. 18730 of 1969 has 
been filed to condone the delay and permit 
a writ appeal to be filed against the order 
on W.P.No. 539 of 1968. There can be 
no doubt that by oversight appellant 
K.S. Ramaswami failed to file a writ 
appeal against the order on W.P.No. 539 
of 1968. The delay in filing the writ 
appeal is condoned. 

14. In the result, the order of Kailasam, J. 
setting aside the order of the Inspector 
of Municipalities is confirmed, but, as 
already pointed out, it is open to the 
present Inspector of Municipalities to 
exercise his jurisdiction under rule 7-B (5) 
of the Rules relating to employment under 
the Municipal Council to revise the order 
of the appointment committee, if he sees 
sufficient grounds to do so. The writ 
appeals are ordered accordingly but in the 
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circumstances, there will be no order as 
to costs. 


V.K. Order accordingly. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:--T. Ramaprasada Rao 
G. Ramanujam, Ff. 

M/s. Spirit Warehouse, 49, Sydenhams 
Road, Madras-3 Petitioners* 

D. 

The Statè of Madras, represented by the 
Joint Commercial Tax Officer, Periamet 
Division | Respondent. 


t 
(I of 1959), 
Instead 


and 


Madras General Sales Tax Act 
section 2—Scope—‘Varnish contract? —. 

of receiving cash the assessee receiving raw 
materials of that value towards part price of the 
finished product—Transaction, tf amounts to 
sale of the finished product. 

The contract in question entered into 
between the petitioners and the company, 
known as:varnish contract, provided for a 
transfer of property in goods for valuable 
consideration and such a transfer was in 
the course of the business between the 
parties (concerned. The petitioners 
entrust certain raw materials which form 
part of the finished product to the 
company. The company supplies rest of 
the materials required to make the finished 
product and supplies such finished pro- 
duct, namely varnish to the petitioners. 
The above elements do satisfy the essen- 
tial requirements of a sale. The mere 
fact that: instead of receiving cash the 
company 'received raw materials of that 
value towards part price of the finished 
product would not make the transaction 
anything but a sale of the finished product, 


[Paras 5 and 6] 


Petition under section 38 of Madras Act I 
of 1959 praying the High Court to revise 
the order of the Sales Tax Appellate 
Tribunal, Madras, dated gth July, 1965 
and passed inyT'ribunal Appeal No. 384 of 
1964 (Appeal No. 435 of 1963-64, dated 
15th January, 1964 for the assessment year 
1962-63 on the file of Appellate Assistant 
Commissioner (Commercial Taxes), 
Madras-3 and M.G.S.T. No. 8400 of 


*T.C. No. 47 of 1966. 11th November, 1969. 
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1962-63 on the file of Joint Commercial 


Tax Officer, Periamet Division, Madras). 


C.S. Chandrasekara Sastry, for Petitioner. 


K. Venkataswami, the 1st Assistant Govern- 
ment Pleader, for Respondent. 


The Judgment of the Court was delivered 
by 


Ramaprasada Rao, #.—Messrs. Spirit Ware- 
house, the petitioners, are dealers in 
varnish, etc. at 49, Sydenhams Road, 
Madras. Before the assessing authority 
they claimed a concession over a turnover 
of Rs. 1,52,999.95, Which represented 
their second sales of varnish, (according 
to them) and which were already subject 
to tax under the Madras General Sales 
Tax Act in the hands of Messrs. E.I.D. 
Parry Limited. The assessing authority 
was of the view that under section 10 of 
the Act the burden of proof was on the 
assessee to establish that the sales of 
varnish covered by the turnover referred 
to above were in fact second sales. Accor- 
ding to the assessing authority, the peti- 
tioners ought to have produced the pur- 
chase invoices noting the full value of 
varnish as such and also establish that 
such sales by Messrs. E.1.D. Parry Limited 
suffered the full tax of 6 per cent as pro- 
vided in item 46 of the First Schedule of 
the Act as it then stood. In this view 
he negatived the concession asked for. 
The appeal by the petitioners to the Appel- 
late Assistant Commissioner was unsuccess- 
ful. Before the Tribunal in coon poe 
the appellant brought out in th 

nature of the deali between them 
and Messrs. E.1.D. Parry Limited, here- 
inafter referred to as the company, and 
urged that there was a contract between 
themselves and the company, whereunder 
certain raw materials such as rosin, 
shellac, etc., were supplied by the peti- 
tioners to the company and the company 
in turn manufac varnish with the 
methylated spirit supplied and sold by 
them to the petitioners, and ultimately 
what was transferred by the company to 
the petitioners was a finished product of 
varnish. They also referred to the vari- 
ous invoices raised by the company and 
the course of the conduct of business 
indulged in by the company, to establish 
that in theultimate analysis what was done 
by the company was to sell varnish as a 
finished product, raised*invoices as such 
and supply such finished varnish to the 
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constituents nominated by the petitioners. 
One factor, however, has to be noticed 
that in the invoices raised by the com- 
pany the value of shellac and rosin 
supplied by the petitioners (which appears 
to be as a matter of course) was not inclu- 
ded in them. The fact, however, remains 
that the company themselves owned such 
transactions as sales of varnish to the peti- 
tioners and paid sales tax on such sales 
at the prescribed rate of 6 per cent. The 
Tribunal, however, would not counten- 
ance the contentions raised before them 
by the petitioners. They were of the 
view that notwithstanding the fact that 
the contract was captioned as ‘ varnish 
contract’ it was only a bare contract and 
would not conclude matters. They were 
of the view that the word ‘purchase’ 
appearing in one of the clauses in the 
contract was deployed in a loose manner. 
According to the Tribunal, the language 
used in the contract and the amounts in 
the Bills referred to the denatured spirit, 
which the company agreed to supply to 
the petitioners, and other services rendered 
by the company and they do not make 
the transaction between the company and 
the dealers a sale of varnish within the 
meaning of the taxing enactment. 
According to them, rosin and shellac, 
which were admittedly supplied by the 

titioners to the company were kept 

y the company as a bailee until the 
product of varnish was manufactured and 
delivered to them after the purpose was 
over, They came to the conclusion that 
the company did not sell varnish to the 
petitioners and the sale, if at all, in ques- 
tion was referable to sale of denatured 

irit for a specified price and ultimately 
a issed the appeal of the petitioners. 
As against this the present tax case has 
been filed. 


2. Mr. C.S. Chandrasekara Sastry, learned 
Counsel for the petitioners, once again 
took us through the relevant documents 
in the instant case to impress his stand- 
point that the transaction between the 
petitioners and the company was indeed a 
sale and the first sale of varnish having 
thus suffered a tax, the petitioners are 
entitled to the statutory reduction of the 
concerned turnover in his assessable turn- 
over. Learned Counsel for the Revenue, 
however, urges that the petitioners have 
not discharged tkeir burden, which is on 
their shoulders under section 10 of the 
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Act, to bring home either before the taxe 
ing authorities or even at this stage before 
us that there was a valid first sale of 
varnish. According to him, the invalidity 
in the first sale lies in the fact that the 
entire turnover or price of varnish, which’ 
was the subject-matter of the transactions 
between the company and the petitioners, 
did not suffer a tax. He would expand 
his argument by stating that in the invoices 
raised by the company the price of shellac 
and rosin was not included and therefore 
the tax paid by the company at the time 
when the varnish was subject to a first 
sale was not the total tax payable in law. 
In this sense he would say that the sale is 
not a first sale. His other contention is 
that the petitioners are not entitled to the 
benefit, because the contract in question 
would disclose that the intention of the 

arties was that there should be no sale 
ut merely a supply of a finished product 
with the assistance of materials supplied. 
by the petitioners and also methylated. 
spirit used by the company in the manu- 
facture of varnish. We shall now consider 
the respective contentions, 


3. Before it is undertaken, it is necessary 
to state what according to us is the history 
of assessment in the instant case. When 
the petitioners supplied rosin and shellac 
to the company during the assessment 
years 1959-60, 1960-61 and 1961-62 the 
assessing authority did not subject them 
to tax but later on by an order dated 
2ist January, 1965 the Deputy Gommis- 
sioner of Commercial Taxes, in exercise 
of his revisional powers. brought to tax 
the amounts representing the price of 
such rosin and shellac supplied by the 
petitioners to the company. The ques- 
tion of hailment of these goods by the 
assessee to the company does not arise. 
Thereafter, for the year of assessment in 
question, namely 1962-63 the Tribunal 

assed an order which we now notice. 

ainly the Tribunal was of the view that 
the company should be treated as a 
bailee in respect of such rosin and shellac, 
which the Department treated as an out 
and out sale by them to the company. 
Apparently, the proceedings before the 
Deputy Commissioner was not brought to 
the notice of the Tribunal. On 2oth 
May, 1966, for the assessment year 1963-64 
once again the matter was scrutinised by 
the Sales Tax Appellate Tribunal. There 
the question did not arise as to whether 
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the sales therein but similar to those 
arising in the tax case, were second sales 
or not. The primary question, amongst 
those noticed by the Tribunal, was that 
the petitioners were liable to pay a penalty 
for non-disclosing the turnover relating 
to sales of rosin and shellac during the 
assessment in question. In this 
view the Appellate Tribunal sustained the 
penalty but observed as follows : 


“It is to be remembered that Messrs. 
.I.D. Parry Limited, when supplying 
arnish to the appellants treated them 

first sales and collected sales tax”. 


Therefore, the Tribunal when it assessed 
the dealings of the petitioners agreed that 
the sales in question were second sales. 
Since it made certain deletions from the 
assessable turnover, it remitted the matter 
to the assessing authority for the purpose 
of implementing its order. It appears 
that the final orders of assessment have 
been made for 1963-64 on 5th August, 
1966. But the assessing authority (the 
Joint Commercial Tax Officer) in the 
purported exercise of his powers as a 
revisional authority has given a notice 
dated 24th’ February, 1969, treating the 
sales in question as first sales of the com- 
pany and has called upon the petitioners 
to explain.; We are not inclined to trace 
‘ie. hater history of the petitioners’ 
assessment proceedings. 

4. We have particularly traced the above 
details only to note with displeasure that 
there has not been any co-operation and 
much less any co-ordination between the 
assessing authorities and even before 
Tribunal and another constituted under 
the enactment. Whilst one Tribunal 
would say on 20th May, 1966, that the 
sales are to be deemed as second sales, 
another Tribunal on gth July, 1965, 
while dealing with the assessment year 
1962-63, would come to the conclusion 
that they are first sales. Even the assess- 
ing authority, when it issued the notice 
on 25th February, 1969, seems to have 
ignored the findings of the Tribunal, and 
it is doubtful whether it could do ; but it 
has happened. 


5, Coming to the facts in the instance case 

the petitioners entered into a contract 

with the company, known as a varnish 

contract. It provides for the price to be 

paid by the petitioners to the company 

at 0,87 nP, f.o.r. Nellikuppam inclusive 
2 


of gallonage fee and Central excise duty. 
Clause (3) of the said contract uses the 
word ‘purchase’. The payment is against 
documents at Madras, rebate also is 
provided for in clause (6), provided the 
petitioners satisfactorily discharge their 
obligations under the contract. The 
argument is that the word ‘ purchase’, 
the terms of payment and the details 
as to piee are all a camouflage to cover 
up what according to the Revenue is 
merely a contract to manufacture varnish 
and supply the finished product and to 
make it appear that it is a sale for all 
purposes. We do not agree. The entire 
course of conduct adopted by both the 
petitioners and the company has to be 
looked into and the words in the contract 
ought not to be taken out from its context 
and weighed, dealt with and interpreted. 
de hors the other facts and circumstances 
attendant upon the dealings in the case. 
We have before us the invoices raised by 
the company. Categorically the com- 
pany would say that they have sold various 
quantities of varnish to the constituents 
of the petitioners and would add in a 
statement given by them to the Special 
Deputy Commercial Tax Officer (Detec~- 
tion), North Madras that they indeed 
sold varnish as a finished product to the 
petitioners during the years 1959 to 1963, 
which covers the assessment year in ques- 
tion as well. When the goods are sold 
and sent out of the factory the company 
issues a gate pass, as varnish is an excisa- 
ble commodity. While describing the 
goods, they would call it varnish. The 
assessee when it effects second sales on its 
own, observed one of the conditions pres- 
cribed under rule 26, sub-rule (13) of the 
Rules framed under the Madras General 
Sales Tax Act, which enjoins a dealer 
dealing in such goods liable to single 
point tax at the first stage of sale or pur- 
chase, to furnish a certificate in the bill or 
memo in the form prescribed that the 
goods already suffered a tax at its first sale. 
In the bills issued by the petitioners they 
have given the certificate. ‘Thus we see 
the contract in question entered into 
between the petitioners and the company 
provided for a transfer of property in the 
goods for valuable consideration and 
such a transfer was in the course of the 
business between the parties concerned. 
The above elements do satisfy the essential 
requirements of a sale as also the definition. 
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in section 2 (n) of the Act. The peti- 
dtioners entrust certain raw materials 
which form part of the finished product 
to the company. The company supplies 
rest of the materials required to make the 
finished product and supplies such finished 
product, namely varnish to the petitioners. 
‘This is in terms of the varnish contract 
entered into between the parties. 
Learned Counsel for the Revenue, how- 
ever, invites our attention to one sentence 
in the varnish contract, which runs as 
follows : 


“The necessary materials for making 
the varnish should be taken by you to 
Nellikuppam and mixed there at your 
cost.” 


‘This, according to the Counsel, militates 
Against the transaction being a sale. In 
our opinion, it is not. The Revenue has 
treated such supplies by the assessee to the 
company as sales and the company had 
to suffer a penalty, for not caetuding 
such sales in their assessable turnover. 
It is one of the innocuous terms mentioned 
in the contract to fix the petitioners with 
notice of their obligation to supply certain 
raw materials for the manufacture of 
varnish. This appears in clause (2) of 
the contract which deals with the price of 
varnish. Apparently this was introduced 
to work out the correct price. Taking 
all the circumstances into consideration 
we have no hesitation to hold that the 
transactions in question between the 
petitioners and the company were indeed 
sales, as is popularly and statutorily under- 
stood, and, theese the goods in question 
‘were subject to a first sale in the hands of 
the company. It is not in dispute that 
the company paid the tax payable in 
respect of such first sales effected by them. 


6. The contention, however, is that the 
tax paid by the company was not full and 
complete. This argument is based on the 
fact that the turnover disclosed by the 
company does not include the value of 
rosin and shellac supplied by the peti- 
tioners to the company. It may be true. 
But the question is whether the non-inclu- 
sion of an assessable turnover in the 
returned turnover of an assessee would in 
any way detract the character of the 
transaction or have any bearing or impact 
onitsnature. The fact that the company 
did not suffer a full fax and excluded 
advertently or inadvertently the price 
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attributable to the supply of rosin and 
shellac cannot make a sale, not a sale. 
The Supreme Court had occasion to 
consider under similar circumstances as to 
what the effect of a transaction of the 
nature under discussion would be if the 
parties do not agree to characterise it as 
a sale. Said the Supreme Court in 
Chandra Bhan Gosain v. State of Orissa, 
that, although the contract did not use 
the word ‘sale’ there was a transfer of 
property in the bricks from the appellant 
to the company for consideration and 
therefore there was a sale liable to sales 
tax. There also the contract was that 
the assessee was to be provided with the 
land free from which bricks had to be 
manufactured, The question that arose 
was whether what was supplied to the 
company by the assessee therein was not 
the earth which he got from it or bricks. 
The Supreme Court came to the conclu- 
sion that what was ultimately supplied was 
entirely different from what was originally 
entrusted by the company to the assessee 
and observed : 


“It could not have been intended 
that the property in the earth would 
continue in company in spite of its 
conversion into such a different thing 
as bricks.” 


Here also it cannot be predicated with 
any amount of reasonableness that when 
the petitioners supplied rosin and shellac 
to the company they intended that the 
property in such material supplied by 
them would continue in them inspite of 
its conversion into varnish by the com- 
pany. Again in Visweshwaradass Gokuldas 
v. The Government of Madras*, this Court 
held that even a barter or exchange of 
oods might become a sale under the 
ales ‘Tax Act provided there is transfer 
of property in the goods and such transfer 
is in the course of trade or business. Th 
mere fact that instead of receiving 
the assessee received raw materials of tha 
value towards part price of the finish 
product would not therefore make th 
transaction anything but a sale of th 
finished product. 


7. In the light of our conclusions on facts 
and as we are unable to agree with the 
interpretation put by the Tribunal on the 
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contract in question, we set aside the 
order of the Tribunal and hold that the 
sales in question are second sales and the 
petitioners are entitled to the concession 
to which they are statutorily entitled on 
the basis that they are second sales. The 
tax case is allowed with costs. Counsel’s 
fee Rs. 100. 


V.M.K. Tax case allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—T. Ramaprasada Rao and G. 
Ramanujam, FF. 


Thiru K. A. Bari, Proprietor, Hotel 
Bharani, 27, Arunachala Asari Street, 
Salem-1 and another. Petitioners* 


D. 


‘The State of Tamil Nadu represented by 
the Deputy Commissioner of Commercial 
"Taxes, Coimbatore. Respondent. 


and 


B. Sivarama Chettiar, Dealer in Food- 
grains, Attur, Salem District. Petitioner 


U. 


"The Madras Sales Tax Appellate Tribunal 
{Additional Bench), Syrian Church Road, 
Coimbatore and another. Respondents. 


Tamil Nadu General Sales Tax Act 
of 1950), sections 36 (1), 96 ( » 36 (3) Pg (x) 


(959), rule 29 and Tamil. Nadu Sales Tax 

Appellate Tribunal Regulations (1959), Regu- 
lation 9 (1)—Interpretation—Regulation ena- 
bling the Tribunal to dismiss the appeal for 
default of appearance of the appellant, if incon- 
sistent with section 36. 


Section 36 (1) of the Tamil Nadu General 
Sales Tax Act, 1959, enables an assessee 
objecting to an order passed by the Appel- 
late Assistant Commissioner or Deputy 
‘Commissioner to file an appeal to the 
Tribunal within 30 days and sub-section 
(3) of section 36 provides that the Tribunal 
‘in disposing of an appeal filed under sub- 
section (1) may confirm, reduce, enhance 
or annul the assessment or penalty or both 





* T.C. No. 379 of 1969 (Rev. No. 254 of 1969 
and W P. Nos 3036, 3555, 4613 to 4616 of 196 
ani 2362, 2810, 3080 and ae of 1969. 


th March, 1970, 


or set aside the assessment and direct the 
assessing authority to make a fresh assess- 
ment after such further enquiry as may be 
directed or pass such order as it thinks 
fit. Clause (i) to (iii) of sub-section 3 (a) 
deal with the powers of the Tribunal in 
disposing of the ap and any order 
passed by the Tribunal should be only in 
relation to the appeal and the same cannot 
be de hors the appeal. If the Tribunal 
passes an order dismissing the appeal for 
default of appearance of the ap t, 
it cannot be said to be an adju ication 
as to the correctness or otherwise of the 
points decided by the departmental autho- 
rities in the light of the assessee’s conten- 
tions set out in the grounds of appeal. 
It also will not be disposal of the appeal 
with reference to the grounds set out in 
Form III as contemplated by the Act 
and the rules framed thereunder. There- 
fore, ee ees g (1) enabling the Tribu- 
nal to the appeal for default of 
praes of the appellant has to be 
as inconsistent with section 36 9 
(a) (iii) and rule 29 of the Tamil Nadu 
General Sales Tax Rules, 1959. 


(Paras 7, 17) 
T.C. No. 379 of 1969: . 


Petitions under Section 38 of the Act 
of 1959 praying the High Court to revise 
the Order of the Sales Tax Appellate 
Tribunal (Additional Bench) Goiaba- 
tore dated 25th February, 1969 and made 
in M.T.A. Nos. 464 of 1967 (Appeal No. 
769 of 1966 dated 18th January, 1967 
relating to the assessment year (1965-66) 
on the file of the Appellate Assistant 
Commissioner (C.T.) Salem). (M.G. 
S.T. No. B. 640 of 1965) dated 4th 
November,1966 on the file of the Assis- 
tant Commercial Tax Officer, Salem-1. 
W. P. Nos. 3036 and 3555 of 1968 : 
Petitions under Article 226 of the Consti- 
tution of India praying in the circum- 
stances stated in the affidavits filed there- 
with the High Court will be pleased to 
issue writ of certiorari calling for the 
records on the file of the 1st respondent 
in M.T.A. No. goo and 869 of 1966 dated 
gist May, 1968 and 25th March, 1968 
respectively and quash the same. 

W. P. Nos. 4613 to 4616 of 1968 : 
Petitions under Article 226 of the Consti- 
tution of India, praying in the circum- 
stances stated in the affidavits filed there- 
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witht he High Court will be pleased to issue 
writ of certiorari calling for the records 
in M.T.A. No. 1316 of 1966 dated 
23rd July, 1968 M.T.A. No. 1149 of 1966 
dated 6th May, 1968, M.T.A. No. 1267 
of 1966 dated 23rd July,1g68 and M.T.A. 
No. 1368 of 1966 dated 6th May, 1968 res~ 
pectively on the file of the 1st respondent 
and quash the same and directing the 1st 
respondent to hear and dispose of the 
said appeal on merits. 


W. P. No. 2362 of 1969 : 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated in the affidavit 
filed therewith, the High Court will be 
pleased to call for the records on the file 
of the rst respondent in T.M.P. No. 147 
of 1968 in Al. 4419 of 1969 dated 17th 
October, 1968 and to issue a writ of 
mandamus directing the first respondent to 
dispose of the appeal on merits after 
giving opportunity. 


W. P. Nos. 2810 and 3080 of 1969 : 


Petitions under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances "stated in the affidavits filed 
therewith the High Court will be pleased 
to issue writs of certiorari calling for the 
records in Appeal No. M.T.A. 528 of 
1966 dated 6th May, 1968 on the file of 
the respondent and Ref. No. A. 4401 of 
1969 in M.T.A. No. 1839 of 1966 dated 
19th August, 1969 on the file of the rst 
respondent respectively in W.P. Nos, 
2810 and 3080 of 1969. 


W. P. No. 3282 of 1969 : 


Petition under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated in the affidavit filed 
therewith the High Court will be pleased 
to call for the records on the file of the 
first respondent in T.A. No. 636 of 1967 
as merged in its order dated i9th June, 
1969 and to issue a writ of mandamus 
directing the Ist respondent to dispose 
of the appeal on merits after giving a 
reasonable opportunity to the Petitioner. 


K. Srinivasan and K. G. Rajappa, for 
Petitioner in T.G. Nos. 379 of 1969. 


C. Venkataraman, for Petitioner in W.P. 
Nos. 3036, 3555 of 1968, 2362 of 1969, 
3080 and 3282 of 1969. 
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P. R. Ranganathan, for Petitioner in W.P. 
Nos. 4613 to 4616 of 1968. 


T. S. Viswanatha Rao, for Petitioner in 
W.P. No. 2810 of 1969. 


K. Venkataswami, first Assistant Govern- 
ment Pleader (CT), for Respondents. 


The Order of the Court was made by 


Ramanujam, J.—As the above cases raise 
a common question of Jaw they have 
been heard together. In all these cases 
the validity of Regulation g (1) of the 
‘Tamil Nadu Sales Tax Appellate Tribunal 
Regulations, 1959 is challenged. The 
question for our decision in all these cases 
is whether the said Regulation is ultra 
vires of section 36 (3) of the Tamil Nadu 
General Sales Tax Act, 1959, hereinafter 
referred to as the Act. 


2. For the purpose of appreciating the 
said legal contention put forward the peti- 
tioners, it is necessary to set out the facts 
in the first case, that is, T.C. No. 379 of 
1969. The petitioner in that case was 
assessed under the Act for the year 1965- 
66 on a taxable turnover of Rs. 48,581-49 
as against the reported turnover of 
Rs. 36,734 by an order of assessment 
dated 4th November, 1966. The said 
assessment order was appealed against 
and the Appellate Assistant Commis- 
sioner by his order dated 18th January, 
1967 confirmed the assessment order. 
The petitioner took the matter in appeal 
before the Sales Tax Appellate Tribunal 
and the appeal was posted for hearing 
on 24th February, 1969. On that date 
neither the appellant nor his Counsel was 
present. The Tribunal therefore dis- 
missed the appeal for default of peti- 
tioner’s appearance on 25th February, 
1969. The petitioner’s application for 
restoration of the appeal was also dismis- 
sed on 23rd April, 1969. Hence the 
Tax Case No. 37 of 1969 before this Court, 
oe the power of the Tribunal to 

ismiss the appeal for default, as also 
the correctness of its order dated 29rd 
April, 1969 refusing to restore the appeal. 


3. Before dealing with the legal conten- 
tion relating to the power of the Tribunal 
to dismiss the appeal for default, it will 
be appropriate to refer to the relevant 
statutory provisions. 


4. Section 2 (b) of the Act defines “ Ap- 
pellate Tribunal” as one constituted under 
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section 30 and section go deals with the 
Constitution and functions of the Tribunal. 
Section 30 (4) enables the Tribunal with 
the previous sanction of the Govern- 
ment, to make, by notification, regulations 
consistent with the provisions of this 
Act and the rules made thereunder for 
regulating the procedure and the disposal 
of its business. In exercise of the power 
under section 30 (4) the Tribunal had 
made the Tamil Nadu Appellate Tribunal 
Regulations, 1959. Regulation 2 (ii) of 
the said Regulations defines ‘‘ appeal ” 
to mean ‘a memorandum of appeal to 
the Appellate Tribunal under section 36 
of the Act. Regulation g (1) enables 
the Tribunal to dismiss the appeal for 
default of appearance of the appellant, 
and Regulation g (2) empowered the 
Tribunal to readmit the appeal if the 
appellant shows sufficient cause for his 
non-appearance. Regulations g (1) and 
g (2) are set out hereunder : 


Regulation 9 (1).—After the appeal has 
been registered, notice of the day fixed 
for hearing under Regulation 8 shall 
be delivered or issued to the partyin 
Form G in the schedule. The notice 
shall state that if he does not appear 
on the day so fixed or on any other day 
to which the hearing may be adjourned, 
the appeal will be dismissed for default, 
„or disposed of on merits ex parte. 


Regulation 9 (2)—When an appeal has 
been dismissed for default or disposed 
of ex parte, the appellant may apply to 
the Tribunal for readmission of the 
appeal; and where it is shown to the 
satisfaction of the Tribunal that he 
was prevented by sufficient cause from 
appearing when the appeal was called 
on for hearing the ‘Tribunal shall 
readmit the appeal. 


One other provision which is relevant for 
the present discussion is section 36 (3) 
(a) (i) to (iii) of the Act which is set out 
hereunder so far as it is relevant. 


Section 36 (3).—In disposing of an 
appeal, the Appellate Tribunal may, 
after giving the appellant a reasonable 
opportunity of being heard, (a) in the 
.case of an order of assessment (i) con- 
firm, reduce, enhance or annul the 
„assessment or penalty or both; (ii) set 
aside the assessment and direct the 
assessing authority to make a fresh 


assessment after such further enqui 
as may be directed; or (iii) pass su 
other orders as it may think nt. 


5. It was contended by the petitioners 
in all these cases that Regulation g (1) 
enabling the Tribunal to dismiss an appeal 
for default of appearance of the RA, 
is repugnant to the provisions of section 
g6 (3) of the Act, that the Tribunal can- 
not frame such a regulation in the guise 
of regulating its procedure and business, 
that the power to frame regulations is 
conditioned on their being consistent 
with the provisions of the Act and the 
rules framed thereunder, and that Regu- 
lation 9 (1), which is inconsistent with 
the substantive provision in section 36 
of the Act, should be held to be ultra vires 
of its powers. It was also said that the 
Tribunal cannot enable itself to dismiss 
the appeals for default in the face of the 
statutory mandate contained in section 
36 (3) to dispose of the appeal, and that 
a dismissal for default would not amount 
to a disposal of the appeal. Emphasis 
is placed on the words ‘‘in disposing of 
an appeal”? occurring in section 36 (3) 
for contending that the Tribunal has to 
dispose of the appeal before it on merits 
without merely getting rid of-the appeal 
by passing an order of dismissal for default. 
It was also urged that the words “‘ pass 
such other orders as it may think fit” 
occurring in section 36 (3) (a) (iii) will 
enable the Tribunal to pass an order only 
in relation to the appeal, meaning the 
grounds of appeal, and not an order of 
dismissal for default which is de hors, 
appeal, t.e., the memorandum of grounds, 
and that the order of dismissal for default 
cannot be said to be an order passed on 
the subject-matter of the appeal as it is 
an order de hors the subject-matter of 
the joa According to the petitioners 
an order of dismissal for default cannot 
be said to deal with the grounds of appeal 
and it virtually means that the Tribunal 
has refused to look into the grounds of 
appeal for non-appearance of the appel- 
lant at the time of the hearing of the 
appeal. 

6. The learned Government Pleader, on 
the other hand, contends that the words 
‘* pass such order as it thinks fit’? occur- 
ring in section 36 (3) (a) (iii) will enable 
the Tribunal to pass any order it thinks 
fit, that the dismissal af the appeal for 
default is one méthod of disposing of the 
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appeal and that the Tribunal is empower- 
ed to frame Regulation g (1) and (2) to 
regulate its own procedure to have an 
effective hearing and disposal of the 
appeal filed before it. 


7. Weare, however, not inclined to accept 
the contention put forward on behalf of 
the State. In our view there is consider- 
Re force in the contentions put forward 

n bebalf of the assessees. On an exami- 
nation of the scheme of the Act one finds 
that section 36 (1) of the Act enables an 
assessee to have an adjudication on the 
merits of his appeal before the Tribunal 
and section 38 gives a further right to the 
assessee to come up in revision to the 
High Court against any adverse order of 
the Tribunal in appeal. The right of 
revision given to the assessee under the 
statute will be lost if the Tribunal were 
to dismiss the appeals for default of 
appearance of the appellants without 
disposing of the appeal on its merits. It 
cannot be said that the mandate given 
by the statute to the Tribunal to dispose 
of the appeal under section 36 is condi- 
tional on the appearance of the parties 
before it. Section 36 of the Act, in our 
opinion, requires the Tribunal to decide 
the appeal whether the appellant or his 
Counsel is present at the hearing or not. 
Further, a proper construction of section 
36 leads one to the conclusion that the 
Tribunal is not expected to dispose of the 
appeal for default of ap ce of the 
appellant. Section 36 (3) enables the 
Tribunal to enhance the assessment at 
the instance of the State in an appeal 
filed by the assessee, and the said right of 
the State to have the assessment enhanced 
in the appeal before the Tribunal will be 
lost and made nugatory if section 36 (3) 
is construed as enabling the Tribunal to 
dismiss an appeal for default of appear- 
ance of the appellant. The appellant 
can always defeat the attempt by the 
State to get the assessment enhanced by 
not appearing before the Tribunal and 
thus having the appeal dismissed for 
default. 


8. As already stated the words ‘‘in dispos- 
ing of an appeal” in section 36 (3) are 
of considerable significance in finding out 
the nature of the orders to be passed by 
the Tribunal on the appeals. What is 
an ‘‘ appeal ” has come up for considera- 
tion before Courts many a time. This is 
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what was said in Nagendra Nath Dev v. 
Suresh Chandra Deo}. 


“ There is no definition of appeal in the 
Code of Civil Procedure, but their 
se rea ae no doubt that any 
appucation by a party to an Appellate 
Court, asking it to set aside or revise a 
decision of a Subordinate Court, is am 
appeal within the ordinary acceptation 
of the term.” 

The Supreme Court in Shankar v. 

Krishnaji?, had expressed that 


“an appeal is a process of civil law 
origin and removes a cause, entirely 
subjecting the fact as well as the law, 
to a review and a retrial. A writ of 
error is a process of common law origin, 
and it removes nothing for re-examina- 
tion but the law. The former mode 
is usually adopted in cases of equity and 
admiralty jurisdiction; the latter, in 
suits at common law tried by a jury.” 


Though there is no definition of ‘‘ appeal” 

in the Act, Regulation 2 (i) defines an 

appeal as the memorandum of appeal i.e., 
e grounds of appeal. 


9. In Commissioner of Income-tax v. Walchand 
& Co. (P.) Lid. 3, the Supreme Court, while 
considering the words ‘‘ pass such orders 
thereon as it thinks fit’? in section 33 (4) 
of the Income-tax Act, 1922 had expres- 
sed that the said expression is intended to 
define the jurisdiction of the Tribunal to 
deal with and determine questions which 
arise out of the subject-matter of the 
appeal in the light of the evidence, and 
consistently with the justice of the case and 
that the said expression does not confer 
an arbitrary authority on the Tribunal. 
In the hierarchy of the Authorities 
Appellate Tribunal is the final fact 
finding body and its decisions on ques- 
tions of fact are not liable to be questioned 
before the High Court. According to the 
Supreme Court the nature of the jurisdic- 
tions of the Tribunal predicates that the 
Tribunal will approach and decide the 
case in a judicial spirit and for that pur- 
pose it must indicate the disputed ques- 
tions before it with evidence pro and cor 
and record its reasons in support of the 
decision. 


1. (1932) 59 
329: AIR 19 


2. (1969 
3. caer 
(1967) 65 


83 at 287 : 63 M L.J. 
5 at 167. 


J 745: AIR. 1970 SC. 1. 
J 612 : (1967) 2 LT J. 198: 
R. 381: ALR 1967SC. 1435, 
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10. In Chenniappa Mudaliar v. Commissioner 
of Income-iax}, a question similar to the one 
on hand ‘came up for consideration. 
There rule 24 of the Appellate Tribunal 
Rules 1946, framed in exercise of the 
powers of the Tribunal under section 5 (A) 
of the Income-tax Act enabling dismissal 
of an appeal by the Tribunal for default 
of the appearance of the appellant came 
up for consideration. A special Bench 
of this Court held that in ascertaining the 
meaning of an expression used by a 
statute one has to look at the context and 
also ascertain the object with which that 
expression has been employed by the 
Legislature and interpret it in accordance 
therewith, that the use of the word 
“ thereon” in section 33 (4) indicated 
that the decision of the Tribunal should 
relate to the subject-matter of the appeal, 
that an adjudication on the merits of the 
case is essential to enable the High Court 
to perform its statutory duty under section 
66 and of the Supreme Court under sec- 
tion 66-A and that as such, the impugned 
rule 24 in so far as it enabled the 
Tribunal to dismiss an appeal for default 
of appearance, was ultra vires. This deci- 
sion was affirmed by the Supreme Court 
in Commissioner of Income-tax v. S.Chinniappa 
Mudaliar?. The Supreme Court also held 
that the scheme of the provisions of the 
Income-tax Act, 1922 relating to the 
Appellate Tribunal was that it has to 
dispose of an appeal by making such orders 
as it thinks fit on the merits, that the use 
of the word ‘ thereon’ in section 33 (4) 
compels the Tribunal to go into the correct- 
ness or otherwise of the points decided 
by the departmental authorities in the 
light of the grounds of appeal and that 
this can only be done by giving a decision 
on the merits on questions of fact and law 
and not by merely disposing of the appeal 
for default of appearance of the party. 
The Supreme Court was clearly of the 
view that rule 24 of the Appellate Tribu- 
nal Rules, 1946 as amended in 1948, in so 
far as it enabled the dismissal of the appeal 
by the Tribunal for default of appearance 
of the party came into conflict with section 
33 (4) and was therefore ulira vires. We 





1 (1964) 2ML.J 157: (1964) 21TJ 
LLR (1964) 2 Mad 787 : (1964) 53 ITR 323 

2. (1969) 74. T.R 41 : (1969) 2M.L.J (S.C.) 
90 : (1969) 2ANWR (SC) 90: (1969) 2 S.C J. 
574: (1969) 2 ITJ. 496:AIR. 1969 


. 148: 


574 : (1969) 2 I.T.-J. 496:AI 
1 068. ` 


are of the view that this decision squarely 
applies to the case on hand. 

11. The contention of the learned 
Government Pleader that the use of the 
word ‘thereon’ in section 33 (4) was the 
reason for the decision in Commissioner of 
Income-tax v. S. Chinniappa Mudaliart, that 
there is no such poe in section 36 
(3) (a) (iii) and t the power of the 
Tribunal to pass an order as it thinks fit 
has no limitations, is not acceptable to us. 
The mere fact that section 36 (3) (a) (iii) 
does not use the expression ‘‘ thereon” 
cannot make any difference to the inter- 
pretation which we have to place on 
section 36 (1) and (3). The setting in 
which section 36 (3) (a) (iii) has occurred 
cannot be ignored. Section 36 (1) ena- 
bles an assessee objecting to an order 
passed by the Appellate Assistant Commis- 
sioner or Deputy Commissioner to file 
an appeal to the Tribunal within 30 days 
and sub-section (3) of section 36 provides. 
that the Tribunal, in disposing of an 
appeal filed under sub-section (1) may 
confirm, reduce, enhance or annul the 
assessment or penalty or both or set aside 
the assessment and direct the assessing 
authority to make a fresh assessment after- 
such further enquiry as may be directed 
or pass such order as it thinks fif. Clauses 
(i) to (iii) of sub-section (3) (a) deal with 
the powers of the Tribunal in disposing: 
of the appeal and any order passed by 
the Tribunal should be only in relation 
to the gig and the same cannot be- 
de hors the appeal. If the Tribunal 
passes an order dismissing the appeal for 
default of appearance of the appellant,. 
it cannot be said to be an adjudication. 
as to the correctness or otherwise of the- 
points decided by the departmental autho-- 
rities in the light of the assessee’s conten- 
tions set out in the grounds of appeal.. 
Rule 29 of the Tamil Nadu General Sales. 
Tax Rules 1959, provides that every appeal 
under section 36 (1) to the Tribunal shall. 
be in Form III. In column g of the said 
Form the assessee is directed to set out 
the grounds of appeal. If the Tribunal 
dismisses the appeal for default of the 
appellant, it will not be disposal of the- 
appeal with reference to the grounds set 
out in Form III as contemplated by the- 
Act and the Rules framed thereunder. 


1. (1969) 741 TR 41 : (1969) 2MLJ (SC). 
90 : (1969) 2 An W.R. (S C.) 90 (1969) 2S8C.3. 
R. 1969 SC 
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We are of the view that the absence of the 
‘word ‘ thereon ° in section 36 (3) (iii) will 
not make any difference to the principle 
-of the decision of the Supreme Court in 
‘Commissioner of Income-tax v. S. Chinniappa 
Mudaliar1, being applied with reference 
to the interpretation of section 36 (3). 
The opening words of section 36 (3) ‘‘in 
disposing of the appeal ” practically and 
substantially convey the same meaning as 
‘thereon,’ used in section 33 (4) of the 
Income-tax Act. 

12. Another reason suggested on behalf 
of the State for non-applicability of 
the decision of the Supreme Court to 
the caseon hand is that there is a 
Provision in Regulation g (2) to 
set aside an order of dismissal for 
default at the instance of the appellant 
if sufficient cause is shown for non-appear- 
ance, while such a provision was not there 
under the Appellate Tribunal Rules 
framed under the Income-tax Act consi- 
dered by the Supreme Court. It 
was said that the reasoning adopted by the 
Supreme Court for invalidating rule 24 
of the Appellate Tribunal Rules that the 
remedies available to the assessee to 
approach higher judicial Tribunals are 
taken away if the Tribunal’s power to 
dismiss an’appeal for default of appearance 
is assumed, would not apply in view of the 
specific provision in Regulation g (2) 
enabling the Tribunal to set aside an 
order of dismissal for default. It was also 
said that the revisional jurisdiction of the 
High Court under section 38 is not in any 
sense affected or taken away by the Tribu- 
nal’s dismissal of the appeal for default 
as it is always open to the assessee to con- 
wince the Tribunal that he had sufficient 
cause for non-appearance and to have 
the appeal readmitted and reheard and 
to get a decision on merits on the appeal 
so readmitted, and then take the matter in 
revision to the High Court under section 
38. We are not inclined to hold that the 
existence of a provision for setting aside 
the order of dismissal for default under 
Regulation g (2) makes any difference 
to the application of the decision of the 
Supreme Court. The Supreme Court in 
Commissioner of Income-tax v. S. Chinniappa 
Mudatiar’, gives two reasons for invalidat- 
ing rule 24 of the Appellate Tribunal 


1. (1969) 2 ITJ 496: (1969) 2SCIJ 574: 
(1969) 74ITR 41: (196))2 M.LJ.(S.C.) 90: 
Noe 2 An.W.R. (SC) 99: ALR. 1969 SC. 
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Rules ; (1) the scheme of the provisions 
of the Act relating to the Appellate 
Tribunal suggested that the Tribunal has 
to dispose of the appeal by making such 
orders as it thinks fit on the merits and 
(2) the Tribunal by passing orders of 
dismissal for default virtually takes away 
the further remedies provided to the 
appellant under the statute. If at all, 
it is the second reason given by the learned 
Judges of the Supreme Court that can be 
said to have been met by the provision in 
Regulation 9 (2) enabling the Tribunal 
to set aside the dismissal order and to 
readmit the appeal. But the reasoning 
given by the learned Judges as to the 
scheme of the provisions of the Act and 
as to the constitution and the powers of 
the Tribunal has to equally apply in the 
interpretation of section 36. 

13. The learned Government Pleader 
also invoked the legal maxim: Vigilantibus, 
Non Dormientibus, Furs Subverniunt. (The 
laws assist those who are vigilant, not 
those who sleep over their rights) and 
urged that the parties who come before 
the Tribunal are to be vigilant and that 
the Tribunal is justified in framing a 
Regulation to enforce vigilance on the 
part of the assessees by having a provision 
like Regulation g (1). It is not possible 
to accept the said argument. The Tribu- 
nal’s power to frame a Regulation such 
as Regulation g (1) in exercise of its 
power to regulate its procedure and dis- 
posal of its business is not being questioned 
as being ultra vires and section 30 (4) 
of the Act, but the same is challenged as 
being repugnant to section 36 of the Act. 
Any regulation framed in exercise of the 
power conferred by it under section 30 (4), 
is open to challenge on the ground that 
the same is inconsistent with the provi- 
sions of the Act or of the rules framed 
thereunder. For the reasons aforesaid 
we are of the view that Regulation g (1) 
is inconsistent with section 36 (3) (a) (iii) 
and rule 29 of the Tamil Nadu General 
Sales Tax Rules, 1959. 

14. The view we have taken seems 
to be in accord with the view taken 
by the Mysore High Court in Abdul 


Subban Sahib and Sons v. Mysore Sales 
Tax Appellate Tribunal+, In that case 
Regulation 8 (2) of the Appellate 


Tribunal Regulations, 1957 empower- 
ing the Appellate Tribunal to dismiss an 





1. (1965) 16 S.T.C. 17. 
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appeal for default of appearance of the 
appellant ‘was held to be ultra vires of 
section 22 (4) of the Mysore Sales Tax 
Act, 1957, notwithstanding the existence 
of a provision in Regulation 9 (1) provid- 
ing for setting aside orders of dismissal 
for default on sufficient cause being shown 
for non-appearance and for readmission 
of the appeal. The learned Judges in 
that case followed the decision of the Full 
Bench of: this Court in S. Chenniappa 
Mudaliar, Madurai v. Commissioner of 
Income-tax, Madras, which, as already 
said, had ' been affirmed by ‘the Supreme 
Court in’ Commissioner of Income-tax v. 
S. Chenniappa Mudaliar*. An unreported 
decision of the Division Bench of the 
Andhra Pradesh High Court in W.P.No. 
1416 of 1g65 is also to the same effect. 

In that case Regulation g (1) of the Regu- 
lation framed by the Appellate Tribunal 
in exercise of the power conferred under 
section 3 (4) of the Andhra Pradesh 
General Sales Tax Act was held to be 
ultra vires of section 21 (4) of the said Act. 
There also there was a provision for setting 
aside the' order for dismissal for default 
at the instance of the appellant on satisfy- 
ing the Tribunal that there was sufficient 
cause for his non-appearance. The learn- 
ed Judges there followed the decision of 
the Supreme Court in Commissioner of 
Income-taxv. S. Chenniappa Mudaliar?. In 
Hindustan ‘Metal Works v. Sales Tax O fiicer®, 

rule 69 of the Uttar Pradesh Sales Tax 
‘Rules, 1 1948. which empowered the appel- 
late authority to dismiss an appeal for 
-default was held to be ulira vires of section 
of the Uttar Pradesh Sales Tax Act. 
Under the Uttar Pradesh Sales Tax Act 
the Tribunal was not empowered ‘ to pass 
such order as it thinks fit, with regard to 
the appeal before it but, notw‘thstanding 
the absence of such an enabling provision, 
rule 69 was held to be invalid on a due 
-consideration of the entire scheme of the 
Act and in particular the power vested in 
ithe appellate authority to enhance the 
tax once an appeal is filed before it. 


15. The learned Government Pleader, 
however, brought to our notice a decision 
of a Division Bench of this Court in W.P. 
No. 2102 of 1969 dismissing a writ peti- 


1 (1964) 2MLJ 157: (1964) 2 LT J. 148: 
(1964) 53 ITR 323 
2 (1969) 2 its 496 : (1962) 2SCJ 574: 
(1969) 74 ITR 41. 
3. (1964) 15 ST.C. 116. 
3 
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tion at the stage of admission. On a 
perusal of the said judgment, we do not 
consider it as a pronouncement on the 
legal question now raised before us. 
There the learned Judges have found that 
the circumstances existed to justify the 
order of dismissal by the Tribunal and 
that the Tribunal was right in holding 
that there was no sufficient cause shown 
for non-appearance to have the appeal 
dismissed for default restored. Of course 
the Court had observed : 


‘* There is nothing in the Act which 
makes it obligatory on the Tribunal 
to dispose of the appeal only on the 
merits. The scheme of the Income-tax 
Act is entirely different, particularly the 
provisions in that Act for reference 
arising from orders of the Income-tax 
Appellate Tribunal.” 


16. The said observation has been madein 
the context of the provisions of the Regula- 
tion 9 (1) as it exists. The contentions 
as to the invalidity of the impugned 
regulation was not put forward and the 
Court was not called upon to decide as to 
the validity or otherwise of Regulation 
g (1) with reference to the scheme of the 
Act and the rules framed thereunder. 
The question which has been urged before 
us and decided by us does not seem to 
have been urged in that case and as such 
the said decision cannot be construed as a 
decision on the legal contentions now 
raised in these cases. 


17. In the view we have taken that all th 
orders passed by the Tribunal dismissi 
the appeals for default of appearance o 
the appellants are inconsistent with the 

rovision contained in section 36 (3) (a) 
Fin and as such invalid, the subsequent 
orders passed by the Tribunal refusing to 
restore the appeals dismissed for default 
have also to be held invalid. 


In the result, the above Tax Cases and 
writ petitions are allowed and the Tribu- 
nal is directed to restore the respective 
appeals to its file and dispose of the same 
in accordance with law. There will be 
no order as to costs. 


V.M.K. 





Tax Case allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—K. N. Mudaltyar, F. 


Mrs. Aga Begum Petitioner * 
(accused. ) 
Constitution of India (1950), Article 5— 
Scope—Petitioner born in India in 1921 to an 
Iranian National (father) and an Indian 
National and having an intention to make India 
her home—Petitioner, if has acquired the 
Citizenship of India. 
The petitioner is the daughter of an 
Iranian National. She was born in 1921 
in India. Her mother belongs to Madras. 
The petitioner has a positive and absolute 
intention of making India her permanent 
home with the further intention of never to 
leave. She never left India since her 
birth. Her father died in 1962. She 
asserts that she is only an Indian citizen. 
Thus, the evidence on record clearly 
oes to show that she had made India 
er home. In this case the ingredient 
of ‘ domicile’ under Article 5 of the Cons- 
titution is satisfied. The other tests 
contained in Article 5 (a), 5 (b) and 5 (c) 
also are satisfed in the present case. 
Therefore, the conviction of the petitioner 
under the Foreigners Act, 1946, cannot 
be sustained. 
[Paras 9, 10 and 15.] 
Petition under sections 435 and 439 of 
the Code cf Criminal Procedure, 1808, 
raying the High Court to revise the 
Judgment of the Court of the VII- 
Presidency Magistrate, Egmore, Madras 
dated 2nd September, 1969 and made in 
C.C.No. 1203 of 1969. 


P. S. Chinnappa and K. Hariharan, for 
Petitioner. 


The Additional Public Prosecutor, for 
State. 


The Court made the following 


OrDEr.—The petitioner Mrs. Aga Begum 
seeks to revise the order of the VII- 
Presidency Magistrate, Egmore, Madras, 
convicting her for violation of section 14 
of the Foreigners Act, 1946 read with 
paragraph 7 (2) and 7 (3) of the Foreign- 
ers Order, 1948. 

2. Briefly, the facts proved against her by 
P.Ws. 1, 2 and 3 are that the petitioner is 


— 








*Crl Rev. case No 1322 of 1969 
Crl Rev.P. No. 13020f1969. 8th July, 1970. 
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the daughter of one Mr. Hidayatullah 
who was a registered Iranian National, 
his serial numbe: being 1437. Her father 
was working in the Government Arts 
College and he died in the year 1962 as an 
Iranian. The petitioner is his eldest 
daughter. She was born to him in 1921 
in India. She was called upon to get 
herself registered as a foreigner under 
Exhibit P-1 dated 29th September, 1961. 
The petitioner gave a reply Exhibit P-3 
requesting her to be treated as of an 
Indian Origin. In Exhibit P-4 she was 
intimated that she was the daughter of an 
Iranian and, therefore, she should pet 
herself registered before 31st October, 
1961. The petitioner sent a letter Exhi- 
bit P-5 requesting ten days’ time which 
was duly granted under Exhibit P-6. 
On 24th October, 1961 she got herself 
registered as a foreigner. Exhibit P-7 is 
her application. Exhibit P-8 is the Part 
I of the certificate of registration retained 
in the office and Part III of the same was 
issued to her. She was permitted to stay 
in India till 23rd January, 1962, and was 
permitted to get a passport. Exhibit 
P-g is the residential permit. She asked 
for further grant of extension of stay for 
six months and that was given. On 
1gth July, 1963 she was called upon to 
send an application form duly filled up 
and that she must equip herself with a 
valid national passport until she acquires 
Indian Citizenship. The petitioner recei- 
ved Exhibit P-13, but she did not comply 
with the instruction. After some corres- 
pondence, she ultimately maintained her 
stand in Exhibit P-17 dated 12th October, 
1963, that she was an Indian and, there- 
fore, there was no need for her getting 
registered as a foreigner. Ultimately, 
after some correspondence, the Govern- 
ment of India rejected the request of the 
petitioner saying that she need not be 
compelled to obtain Iranian passport, 
but subject to good behaviour, she will 
be allowed to stay in India on the basis 
of her residential permit without declar- 
ing her as a Stateless person. The peti- 
tioner was duly informed of the decision. 
of the Government of India and she was 
permitted to apply for the grant of 
extension of the stay in India. The peti- 
tioner received the order on 17th May, 
1965, but she did not take further action. 
On 7th November, 1966, Exhibit P-2r 
was sent to the petitioner from the 
Regional Registration Office, but it was 
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received back as she left her old address. 
Another communication was sent by the 
Government on 2nd August, 1967. But 
the petitioner did not take any further 
action in the matter. Ultimately the 
Government of India asked the Govern- 
ment of Madras to warn the petitioner 
of the consequences if she failed to get 
herself registered. The Regional Regis- 
tration Officer thereupon applied to the 
State Government for sanction to prose- 
cute the accused-petitioner. Ultimately 
she was prosecuted for failure to register 
herself as an Iranian. The Commissioner 
of Police was authorised by the Govern- 
ment of Madras in Exhibit P-28 to prose- 
cute the petitioner. 


3. The petitioner stated during her exa- 
mination under section 251 (A) (2) of the 
Code of Criminal Procedure that she was 
only an Indian National and pleaded 
“not guilty’ to the charge. She further 
stated in her examination under section 
342, Criminal Procedure Code, that she 
was born in India, studied in India, 
married in India and never went out of 
India. She examined herself as a witness 
D.W. 1 in this case. According to her, 
her father was a Persian and Arabic Lec- 
turer in Government Arts College, Madras. 
Her father owned a house in No. 31, Mir 
Bhakshi Ali Street. Her father died in 
1962. She received Demand Exhibit 
D-2 fromthe Estate Duty-cum-Income- 
tax Department regarding his assets. She 
had signed Exhibit P-8 filled up and 
brought to her for her signature by some 
officers. She claimed that she never 
applied for or obtained any foreign 
passport. ' She never wanted to go either 
to Pakistan or to Iran. Her mother is an 
Indian. The petitioner married an 
Indian, one Mohammad Hussain. 


4. The argument advanced on behalf of 
the State is that the petitioner being the 
daughter of an Iranian father is an 
Iranian National, and, therefore, she 
should register herself as an Iranian 
National and that she would be permitted 
to stay in India by the issue of a residen- 
tial permit. But the petitioner would 
contend that she was bornin India and had 
never left India and that, therefore, she 
cannot be called a foreigner. On these 
facts, proved on behalf of the prosecution 
and the petitioner, I am inclined to 
scrutinise the question that arises’ for 
determination in the light of Article 5 of 
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the Constitution of India and the pro- 
visions of the Citizenship Act of 1955. 


“ Article 5 of the Constitution—At the 
commencement of this Constitution, 
every person who has his domicile in 
the territory of India and— 


(a) who was born in the territory of 
India; or 


(b) either of whose parents was born 
in the territory of India; or 


(c) who has been ordinarily resident in 
the territory of India for not less than 
five years immediately preceding such 
commencement, 


shall be a Citizen of India.” 


5. Do the facts proved by the petitioner 
constitute her as a Citizen of India accord- 
ing to Article 5 of the Constitution of 
India? ‘The petitioner claims that since 
her birth, she remained and resided in 
India. She never went out to any country. 
The question is: Has the petitioner got 
her domicile in the territory of India? 
Let us examine the meaning of ‘‘ domi- 
cile.” ‘‘ Domicile ’? means dwelling place, 
home; (Law) place of permanent resi- 
dence, fact of residing; place at which bill 
of exchange is made payable, according 
to the Concise Oxford Dictionary of 
-Current English. 


6. According to the Shorter Oxford 
English Dictionary ‘ Permanent’ is the 
opposite of temporary and means ‘ lasting 
or designed to last indefinitely without 
change; enduring; persistent.’ 


7. Cheshire observes in Private Interna- 
tional Law, page 165 thus : 


‘Since the most important matters 
that fall within its Province relate to 
the family, it would seem almost axio- 
matic that the crucial factor in deter- 
mining its location should be the place 
where a man’s home is established. 


“ By domicile,” said Lord Granworth 
in 1858, ‘we mean home, the perma- 
nent home, and if you do not under- 
stand your permanent home, I am 
afraid that no illustration drawn from 
foreign writers will very much help you 
to it.” Indeed, it may be said that the 
earlier English Judges were content to 
equate domicile with home in the sense 
in which the man in the street, un- 
troubled by legal subtleties, would 
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- understand that word, Just over a 
hundred years ago, Kindersley, V. C. 
propounded a definition that for facile 
comprehension and application it 
would be difficult to better. 


** That place is properly the domicile 
of a person in which he was voluntarily 
fixed the habitation of himself and his 
family, not for a mere special and 
temporary purpose, but with a present 
intention of making it his permanent 
home, unless and until something 
(which is unexpected or the happening 
of which is uncertain) shall coccur to 
induce him to adopt some other per- 
manent home.” 


<‘ This short statement stresses the 
familiar features of a man’s per- 
manent home, if that term is used 
in its popular sense. It must be the 
result of a voluntary choice, it must not 
be transcient, and the mere fact that 
the propositus is prepared to move to a 
different country on some future con- 
tingency, such as his succession to a 
family estate, does not render it imper- 
manent. His conjectures as to what he 
will do if this or that happens are ruled 
out as irrelevant.” 


8. In my view, present intention to re- 
main indefinitely in an existing home does 
not per se satisfy the test of permanence. 
What must be shown is 
never to leave. 


9, The heart and soul of the matter is 
whether the petitioner has a positive and 
absolute intention of making India her 
permanent home with the further inten- 
tion of never to leave. I am inclined to 
hold that she has not merely made India 
her home and from the evidence on record. 
I find that she has had no intention to 
leave India. She was born at Madras. 
She studied in the Hobart School and the 
Church Park Convent. She passed 
Senior Cambridge Examination in this 
country. She never left India since her 
birth. She asserts that she is only an 
Indian citizen. Her father died in 1962. 
Even subsequent to his death she never 

ent out of India. I find that the ingre- 

ient of ‘‘ domicile”? under Article 5 of 
the Constitution is satisfied. The pro- 
secution has not placed any material 
before the Court to support that her 
“© domicile ” in the territory of India is at 
least doubtful. 


an intention 
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10. The other test under Article 5 (a) is 
satisfied in the case of the petitioner. She 
was born in the territory of India in 1921, 
and this has not been questioned by the 
prosecution. She further says that she was 
born in India (Madras) in 921, by an 
Indian mother. This averment in docu- 
ment marked as Exhibit P-3 is proved by 
the prosectuion. It is not suggested to 
D.W. 1 (the petitioner) in the course of 
her cross-examination that her mother 
was not born in the territory of 
India. I consider that the requirement 
embodied in Article 5 (b) app 

to be satisfied. I further find o 
the basis of the entire evidence o 
record that Article 5 (c) also is satisfied b 
the petitioner. I have no hesitation in 
holding that at the commencement of the 
Constitution the petitioner was a Citizen 
of India. 


11. It is true that under Exhibit P-8 she 
has been registered as an Iranian. But her 
case is that Exhibit P-8 was filled up and 
brought to her for her signatures by some 
officials. I do not consider that even 
assuming she signed Exhibit P-8 under 
the impression of her being an Iranian 
National, that would not certainly have 
the effect of obliterating her status as a 
Citizen of India under Article 5 of the 
Constitution of India. It is not the case 
of the prosecution that she ever renounced 
her Indian Citizenship. 


12. The learned Public Prosecutor brought 
to my notice the true legal position enun- 
ciated by the Supreme Court in paragraph 
5 of its judgment reported in Abdul Sattar. 
State of Gujarat1. Applying the principles 
of law enunciated in the abovesaid para- 
graph, I am inclined to hold that the peti- 
tioner is an Indian Citizen. The learned 
Public Prosecutor argued that the onus of 
proving ‘‘ domicile’’ is on the petitioner 
and in support of his argument he cited 
the authority of the judgment of the 
Supreme Court in Kedar Pandao v. Narain 
Bikram?. It may be noticed here that 
in the course of the cross-examination of 
P.W. I, it was suggested that the father of 
the petitioner was living as an Indian 
citizen for thirty years. But P.W. 1: 
was not in a position to refute the sugges- 


1. (1964) 2 SCJ 461 : (1964) M.L.J (Cri.} 
542: AIR 1965 SC 810 

2 (1966) 2S CJ 579: (1965) 3 8.C.R. 793 : 
A IR. 1966 SC. 160. 
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tion. In the light of this material in the 
cross-examination of P.W. 1, the learned 
Public Prosecutor fairly conceded that 
the petitioner is entitled to the benefit 
of reasonable doubt. As observed by 
me earlier, the petitioner did really form 
a deliberate intention to live in the terri- 
tory of India and never to leave India. 
She even asserts that she never wanted 
to go to Pakistan or Iran. She says that 
her monther’s name is Rabath Sultan and 
she belongs to Madras. It is not sugges- 
ted to D.W. 1 (petitioner) that her mother 
was not born in the territory of India. 
I am of the view that even the father of 
the petitioner acquired a domicile of a 
choice of India by the combination of 
residence:and intention of permanent and 
indefinite residence in India; he died 
in India in the year 1962. Therefore, I 
find that the petitioner has been residing 
permanently and for an unlimited time 
in the territory of India with the inten- 
tion of ‘permanent residence directed 
exclusively towards India since her birth 
in 1921. : 


13, Dicey and Morris in The Conflict of 
Laws lay down Rule 3 (1), Rule 7 and 
Rule 8: | 
Rule 3 (1): A person is, in general 
domiciled in the country in which he is 
considered by English Law to have his 
permanent home; 
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Rule 7; Every independent person can 
acquire a domicile of choice by the 
combination of residence and intention 
of permanent or indefinite residence, 
but not otherwise; 


Rule 8: Any circumstance which is 
evidence of a person’s residence, or of 
his intention to reside permanently or 
indefinitely in a country, must be con- 
sidered in determining whether he has 
acquired a domicile of choice in that 


country. 


14. I hold the view that the petitioner 
satisfied these rules in considering the 
proof of requirements of domicile. 


15. I find that there is no satisfactory proof 
of the contravention of section 14 of the 
Foreigners Act, 1946, read with paragraph 
7 (2) and 7 (3) of the Foreigners Order, 
1948. The conviction and sentence of 
the petitioner are quashed. The peti- 
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tioner is acquitted. Fine, if paid, is 
directed to be refunded to the petitioner. 


V.M.K. Conviction and 
sentence quashed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 

Present :—T. Ramaprasada Rao, F. 

A. Sengayan Chettiar . Petitioner*® 
D. 


State of Tamil Nadu by the Secretary to 
Government, Food Department, Fort St. 
George, Madras-9 and others. . Respondents. 


Rice Milling Industry (Regulation) Act 
(XXI of 1958), section 5 (4)—Scope— 
Application for the grant of a permit to estab- 
lish a new rice mill—Licensing authority taking 
into consideration Panchayat area and granting 
licence—Grant of licence, if justified. 


The two-fold object of the Rice Milling 
Industries (Regulations) Act, 1958, is to 
encourage hand-pounding industry and 
provide employment for rural population 
and at the same time to see that requisite 
facilities for conversion of paddy into rice 
are not curtailed. The word ‘ locality’ 
in section 5 (4) of the Act has not been 
defined in the Act. Therefore the yard- 
stick of locality cannot be judged by the 
measure of a Panchayat or a ‘three mile 
radius from the point at which the mill 
is to be installed. If there is a possibility 
of securing paddy either by import of the 
same from the neighbourhood or from 
the possible or anticipated production of 
the same in the vicinity, then such facili- 
ties now available or fairly to be computed 
ought also to be taken into consideration 
by the licensing authorities while consi- 
dering the application for a grant. In 
the instant case, the licensing authority 
took into consideration only the Panchayat 
area for the purpose of granting the permit 
in favour of the third respondent. This 
is violative of the ratio of the decision 
in W.A. Nos. 443 of 1968 and 196, 307, 


309 and 387 of 1969. [Paras 2, 3, 6]. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
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circumstances stated in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of certiorar’ calling for the 
records of the first respondent herein in 
G.O.Ms. No. 57, Food Department, 
dated 2oth January, 1970 and quash the 
said order and made therein. 


K. Doraiswami, for Petitioner. 


T. Sathiadev, Assistant Government 
Pleader, for Respondents 1 and 2. 


L. Vedapuri, for grd Respondent. 

The Court made the following 
Orver.—This writ petition can be dis- 
posed of on a very short ground. The peti- 
tioner is an existing rice mill owner called 
Ramasekar Rice Mill at Pillathurai 
‘village, Musiri taluk, Tiruchy District. This 
‘Revenue village is included in Thathai- 
;yankarpet Panchayat area. According 
to him there are three rice mills having a 
total hulling capacity of 37,500 bags of 
paddy per year. The case of the peti- 
tioner is that he has invested more than 
Rs. 50,000 over the construction of his 
mill and in view of the fact that there are 
7 rice mills in the vicinity, the paddy 
available to his own mill for hulling pur- 
poses is highly insufficient. While this 
is the state of affairs, it is stated, that the 
grd respondent applied to the first res- 
pondent through the 2nd respondent for 
the grant of a permit to establish a new 
rice mill at Arachi village which is, it is 
stated, within one mile fm the existing 
mill of the petitioner. The petitioner 
objected to the grant. He also brought 
to the notice of the authorities that the 
available paddy is insufficient and the 
grant instead of benefiting anyone would 
cause prejudice both commercially and 
otherwise to the existing rice mill owners. 
It transpires, however, that the first 
respondent granted the permit to the 3rd 
respondent and it is stated that while the 
grant was made the first respondent took 
into consideration the Panchayat area as 
the locality as according to the first 
respondent each and every Panchayat is 
a locality within the meaning of section 
5 (4) of the Rice Milling Industries 
(Regulations) Act, 1958. It is categori- 
cally conceded that at the time when the 
proposals were submitted to the first 
respondent and equally at the time when 
the grant was made, the Panchayat as a 
locality was only taken into consideration 
for the purpose of considering the merits 
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or demerits of the grant in question. It 
was also found that taking into conside- 
ration the Panchayat area as the locality, 
the third ondent was given the permit. 
The learned Counsel for the petitioner 
invited my attention to a decision of a 
Division Bench of this Court to which 
the learned Chief Justice was a party in 
W.A. Nos. 443 of 1968 and 196, 307, 
309 and 387 of 1969. Ona reading of the 
judgment of the division bench, it appears 
to me to be clear that their lordships were 
of the view that the Panchayat area as 
such cannot be treated asa locality 
within the meaning of section 5 (4) of 
the Act, as the Act itself has avoided 
defining the word locality. In my view, 
such a definition was avoided because to 
iron jacket the word by statutory defini- 
tion would make it impossible sometimes 
to propagate the objects of the legislation. 
For instance, if it becomes necessary that 
the paddy which might come into the 
Panchayat area has to be taken into consi- 
deration for purposes of the grant of a 
pam to erect a rice mill and if locality 
to be interpreted as a Panchayat 
area, then notwithstanding the fact that 
public interest requires erection of a mill 
and the need of the locality could be met 
only by the grant, it cannot be made by 
the authorities for the simple reason that 
the yardstick for the grant is a Panchayat 
area. Even so “‘the rule of 3 miles.” 
The Board of Revenue once thought that 
an area of three miles from the spot where 
the mill is proposed to be located as the 
crow might be taken into consideration 
as an equation for locality within the 
meaning of the Act. Yet again this will 
lead to unnecessary conscription of the 
area of operation when the Legislature 
never meant that such is its intendment 
when they used the word locality in the 
context of section 5 (4) of the Act. Asa 
matter of fact, the learned Judges while 
disposing of the writ appeal rightly obser- 
ved that the import of paddy from the 
neighbouring villages or localities can 
be taken into consideration at a time ` 
when they are posed with the problem of a 
grant of a permit in a particular locality. 
This is obviously to further the objects 
of the Act. If the three mile rule or the 
Panchayat area were to be the yardstick 
or bed rock for the purpose of appreciating 
the merits for the grant of a permit, then 
it would be reading between the lines 
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of section: 5 (4) and in my view would be 
not to further the objects for which the 
very legislation was introduced. I am 
unable to agree with Alagiriswami, J., 
when he expressed the view in W.P.No.633 
of 1969, that the Court in ap in the 
above case held that a Panchayat area 
cannot be taken as the basis for granting 

ermits for establishment of new rice 
mills butlonly an area within three miles 


radius. With great respect to the learned 
Judge, this does not appear to be the ratio 
of the division bench. The learned 


Government Pleader as well as the learned 
Counsel for the petitioner took me through 
various passages which I shall presently 
refer to confirm my view. Inan elabo- 
rate judgment, the learned Chief Justice 
speaking lfor the Bench while upholding 
the validity of the Act observed as follows : 


“The investigation to be made will 
have a two-fold purpose (1) to ascertain 
particulars which show that grant of 
permit lis necessary to ensure adequate 
supply of rice ; and (2) to gather facts 
relating to the consideration to which 
eee be had under section 3 (4) 
and ru 


e 3 (2). 
Rice supply may be adequate in a 
locality, which may be hand-pound 


entirely. No permit for a new rice mill 
can in jthat case normally be granted. 
Even so, if necessity to ensure adequate 
supply of rice elsewhere is found and 
there is enough paddy available in the 
locality, to go round for a new or an 
additional rice mill there, a permit 
therefore may well be granted. If, on 
the other hand, although such necessity 
exists there is no paddy available in X 
locality, for which a permit is applied 
for, but available from a neighbouring 
locality:Y from which it could convenien- 
tly for purposes of milling, be transported 
to X locality which has power for 
running a rice mill unlike at Y there is 
nothing in section 5 or the rules which 
forbids grant of permit for establishment 
of a rice mill at X. But we do not 
think that this simply means that if the 
paddy available in the locality is just 
sufficient, or insufficient to keep going 
the existing rice mills in the locality, 
that by. itself must be decisive against 
grant of further permits. The number 
of rice mills and the availability of paddy 
in a locality have a bearing on produc- 
tive capacity in the context of necessity 
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for ensuring adequate supply of rice not 
necessarily in such locality. If there- 
fore after giving due regard to the fact 
that paddy available in a locality is 
just sufficient to go round the existing 
mills, a permit is granted on the view 
that it is necessary to do so in order to 
secure adequate supply of rice, we do 
not think that such a grant is liable to be 
quashed........ Just as availability 
as we said is not the same as sufficiency 
of paddy, availability is not necessarily 
related to paddy produced in the loca- 
lity.” 
2. The two-fold object of the Act is to en: 
courage hand-pounding industry and pr 
vide employment for rural population and 
at the same time tosee that requisite facili 
ties for conversion of paddy into rice ar 
not curtailed. Their lordships went on t 
agree with Sadasivam, J., in writ petition 
No. 4464 of 1968 that the Panchayat 
area by itself cannot be adopted as the 
locality for purposes of considering the 
adequacy or availability of paddy. In the 
course of their judgment, the learned 
Judges would say that the expenditure 
incurred by an applicant by itself will 
not be a relevant ground to the grant of a 
permit. 


3. Thus, the view of the learned Judges in 
the above writ appeal is clear and clinching 
that the yeardstick of locality cannot 
judged by the measure of a Panchayat or 
three mile radius, from the point at whi 
the mill is to be installed. The consid 
view appears to be that if there is 
possibility of securing paddy either b 
import of the same from the neighbour 
hood or from the possible or anticipa 
production of the same in the ere ee 
then such facilities now available or fair 
to be computed ought also to be tak 
into consideration by the authorities whil 
considering the application for a grant. 
In the instant case, it is admitted that the 
licensing authority took into considera- 
tion only the Panchayat area for the pur- 
pose of granting the permit in favour of . 
the 3rd respondent. This is against the 
ratio of the above decision of the division 
bench. 


4. Onan overall consideration of the ratio 
of the Full Bench, it appears to me that it 
is for the licensing authority as a quasi- 
judicial body to take into consideration 
such material which ought to reasonably 
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enter into the computation and ultimately 
after assessing the adequacy of paddy in 
the area and the availability of the same 
in the neighbourhood grant the same to a 
deserting person after giving a fair oppor- 
tunity to all persons concerned and by 
rendering a fair and impartial judgment. 
This, the learned Chief Justice would 
state in the following terms: : 


‘ Weighing the circumstances is an 
appellate function, and what the Court 
under Article 226 is concerned with, 
is not to approach the matter as an 
appellate Court, but to scrutinise to 
see whether relevant circumstances have 
been ignored or irrelevant matters have 
influenced the grant, or refusal of the 
licence and whether the power has 
been exercised in a given case arbitra- 
rily or mala fide.” 


5. Ultimately their lordships would say if 
the licensing authority has applied its mind 
fairly and reasonably to the number of 
rice mills operating in the locality and the 
availability of paddy in the locality along 
with other circumstances if any mentioned 
in section 5 (4) and rule 3 (2) and brought 
out by the investigation and decides to 
grant a it it does not call for quash- 
ing on the ground that the paddy is just 
sufficient or insufficient for the existing 
rice mills. In conclusion, each case has 
to be decided on its own merits and this 
‘Court will not ordinarily interfere with 
the grant if the process adopted by the 
quasi-judicial authority is fair and reason- 
able and the materials scrutinised by them 
were available and not imaginary. 


6. In the light of the above decision and 
on my own observations the writ petitioner 
is entitled to succeed on the main ground 
that the formula adopted by the licensing 
authority in the matter of the grant in 
question is violative of the ratio in the 
bove writ appeal. Admittedly, the Pan- 
ayat area was taken into consideration 
o assess the availability as well as the 
uacy of paddy. This is wrong. 
Under these circumstances the rule msi 
is made absolute and the writ petition is 
allowed, but there will be no order as to 
costs. 


V.M.K. ——. Writ Petition allowed. 
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IN TFE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—R. Sadasiram, 7. 
Nachimuthu Gounder 


U. 


Avalnaickenpatti Co-operative Society by 
its Manager, Krishnan and another 
Respondents. 


Madras Court-fees and Suits Valuation Act 
(XIV of 1955), section 25 (d)—Scope—Sale 
under Co-operative Societies Act—Suit to 
recover sale consideration paid by the auction-pur- 
chaser—Claim, if falls under section 25 (d) of 
the Act. 


The sale certificate issued under the Co- 
operative Societies Act is not a document 
of title securing the property and it 
creates no more than statutory evidence 
of transfer. Where the auction-purchaser 
files a suit to recover the sale considera- 
tion paid by him in a sale held under the 
Co-operative Societies Act, for the reason 
that the judgment-debtor had no saleable 
interest in the property sold, such claim 
would fall under section 25 (d) of the 
Madras Court-fees and Suits Valuation 
Act, 1955. [Para. 5] 


Petition under section 115 of Act V of 1908 
praying the High Court to revise, the 
order of the Court of the District Munsif, 
Namakkal, dated 19th February, 1968 and 
made in O.S.No. 999 of 1967. 


K. Sankaran, for Petitioner. 


T. Ramalingam, for Additional Govern- 
ment Pleader on notice from Court, and 
the respondents not appearing in person 
or by Advocate. 


The Court made the following 


ORDER.—Petitioner, Nachimuthu Goun- 
der, is the plaintiff in O.S. No. 999 of 
1967, on the file of the District Munsif’s 
Court, Namakkal, and he seeks to revise 
the order of the District Munsif that he 
should sue to set aside the sale held under 
the Co-operative Societies Act in his 
favour before he can claim relief in the 
suit and pay proper Court-fee for the same 
under section 40 (1) of the Madras Court- 
fees and Suits Valuation Act, 1955. 


Petitioner* 


*C.RP No 1557 of 1968. 21st August, 1970. 


a 
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2. The first respondent Society obtained 
a decree against the second respondent, a 
member of the Society on a mortgage 
executed by him and brought the hypo- 
theca to sale under the provisions of the 
Madras Co-operative Societies Act. The 
petitioner was the auction-purchaser in 
the said sale. But, in a subsequent litiga- 
tion with regard to the property, it is found 
that the second respondent owned only 
the southern half of the property known as 
Varadapillai Thottam, whereas what was 
mortgaged and brought to sale was the 
northern ee belonging to a third party, 
Kondama|Naicken. Under such circum- 
stances, ifi the sale had been held by a 
Court, the purchaser could have moved 
the Court!under Order 21, rule g1, Civil 
Procedure’ Code, to set aside the sale, on 
the ground that the judgment-debtor had 
no saleable interest in the property sold. 
There is no similar provision giving a 

remedy to an auction-purchaser 
in a sale held under the provisions of the 
Madras Co-operative Societies Act. But, 
as held in the Full Bench decision in 
Macha Gounden v. Kottara Gounden*, an 
auction-purchaser, who was deprived of his 
property, | had his remedy by way of 
separate suit. i 


3. The first respondent Society had the 
balance of the sale price of Rs. 3,202-c2 
after the decree in its favour was satisfied. 
The petitioner filed O.S.No. 219 of 1966 
on the file of the lower Court against the 
respondents and obtained a, decree in 
respect of the said sum of Rs. 3,202-02, on 
the ground that the sale was void. He 
has subsequently filed the present suit to 
recover the balance of sale consideration 
paid by him, namely, Rs. 2,047-98. 

4. The Ilarned District Munsif has obs- 
erved that the petitioner has not produced 
the decree‘and judgment in O.S.No. 219 of 
1966 on the file of the District Munsif’s 
Court, Namakkal, to show that there was a 
declaration that the auction sale in his 
favour was void, as pleaded in the plaint. 
O.S.No. 219 of 1966 on the file of the 
District Munsif’s Court, Namakkal, could 
not have been decreed, unless the sale in 
favour of the petitioner is held to be void, 
and the decision is binding on the parties, 
to the present suit. 


LS ST, 


l 
1. (1935) 69 M.L.J. 750:ILR 59 Mad 20 2. 


4 
| 


5. On the averments made in the present 
plaint, the Court-fee paid is correct. 
Even assuming for the purpose of argu- 
ment that there was no decision in the 
prior suit, O.S.No. 219 of 1966 on the 
file of the District Munsif’s Court, 
Namakkal, that the sale in favour of the 
petitioner is void, the petitioner cannot 
ask for setting aside the sale certificate 
issued under the Co-operative Societies 
Act. In Govindarajulu v. The North Vellore 
Thottapalayam Town Co-operative Bank?, 
Balakrishna Ayyar, J., held that the sal 
certificate in favour of a purchaser w 
not a document of title securing the pe 
perty which the plaintiff was bound t 
sue to set aside. It is clear from th 
decision that the sale certificate does n 
more than create statutory evidence o; 
transfer. The plaintiff in that case aske 
for relief in respect of the property covered 
by the sale certificate and it was therefore 
held that the plaintiff could not get the 
relief he wanted unless he obtained a 
declaration that the sale was inoperative 
and not binding on him. Even assum- 
ing tbat the present suit implies a prayer 
for a declaration that the sale in favour of 
the petitioner is void and that he is, 
therefore, entitled to the amount claimed 
in the suit, the claim would fall under 
section 25 (d) of the Madras Court F 
and Suits Valuation Act, 1955, and th 
Court-fee paid in this suit is correct. 

6. For the foregoing reasons, I find that 
the order of the District Munsif directing 
the petitioner to add a prayer to set aside 
the sale and to pay Court-fee thereon is 
not correct and it is set aside. There 
will be no order as to costs. 


V.M.K. Ordered accordingly- 
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IN THE HIGH COURT OF 
JUDICATLRE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—T. Ramaprasada Rao, F. 


S. P. Mohammad Petitioner * 
U: 


The Commissioner of Land Revenue 
Board of Revenue (Land Revenue), 
‘Chepatk, Madras and another 


Respondents. 


(A) Arms Act (LIV of 1959), section 14, 
clause (3)—Scope—Licensing authority refusing 
to grant a licence to any person to record in 
writing the reasons for such refusal—Bare 
Statement that the grounds mentioned in the 
application are insufficient, (para 5) if in com- 
pliance with the section. 


Under section 14, clause 3 of the Arms Act 
of 1959, where a licensing authority 

to grant a licence to any person, 
it shall record in writing the reasons for 
such refusal. In the present case the 
original authority did not give any reason 
for refusal to grant a licence. The bare 
statement that the pod mentioned in 
the application of the petitioner are 
insufficient for the grant of licence to him, 
is no reason at all, because it reflects the 
Position that the licensing authority did 
not apply its mind to the facts stated by 
the petitioner and ultimately refuse to 
grant a licence to the petitioner after 
adducing its own reasons for such refusal. 


{B) Quasi - judicial proceedings — Original 
authority not giring reasons for its order— 
Appellate authority, if could construe the 
particulars, interpret the materials and come to a 
conclusion to the prejudice of the litigant. 


In quasi-judicial proceedings, it is 
necessary for the original authority to 
give reasons in order that the appellate 
authority may either agree or disagree 
with reasons given by the original 
authority. in the absence of such reasons 
recorded in writing by the original 
authority, it would be unfair for the appel- 
late authority to take the record, construe 
the particulars therein, interpret the 
material available and come to a conclu- 
sion. This obviously results in the denial 
of fairplay and fair hearing. (paras 5, 6) 


*W.P. No. 766 of 1970. 9th September, 1970. 
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Petition under Article 226 of the Costin= 
tution of India, praying that in the circum- 
stances stated therein and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
or the records relating to the proceedings 
in B.P.Rt.No. 4028(L) culminating in the 
order dated 27th September, 1969 of the 
Commissioner of Land Revenue, Board of 
Revenue (Land Revenue), Madras-5 the 
first Respondent herein affirming the order 
of the Additional District Magistrate, 
Chingleput the Second Respondent herein 
in Proceedings L.Dis. No. 3562/69 M 
dated goth June, 1969 and quash the same. 


K. Venkateswara Rao and M.A. Sathar 
Sayed, for Petitioner. 


T. Sathia Dev, Assistant Government 
Pleader, for Respondents. 


The Court made the following 


Orver.—The petitioner who is a citizen 
of India, applied for the grant of a licence 
to possess a revolver and made the pres- 
cribed statements therefor to the licensing 
authority, namely, the 2nd respondent, 
under the provisions of the Arms Act of 
1959 and Rules made thereunder. It is 
not disputed that the application con- 
tained the nec particulars to be 
furnished under the Act and Rules. The 
petitioner’s requirement of the arm was 
based on personal reasons and grounds. 
He is a resident of George Town, Madras. 
His factory is at Thiruvottiyur village with- 
in Chingleput District. There is man 
force of 200 strong employed in the said 
factory. The petitioner carries daily a 
sum of Rs. 2,000 in cash for the purpose 
of his business. As he was apprehensive 
of his personal safety and safety of money, 
he made the necessary application for 
licence for keeping a fire Arm. The 2nd 
Respondent, by his order dated goth 
June, 1969, made a laconic order to the 
effect : 


“The application of Thiru S.P. 
Mohammed of Thiruvottiyur Nagaram, 
Saidai Taluk, Chingleput District for 
the grant of new revolver licence (Kai 
Thupakki) was examined and rejected”. 


2. The petitioner, under the provisions of 
law, demanded the reasons for refusal to 
grant a new revolver licence. On 28th 
August, 1969, the 2nd respondent once 
again wrote to the petitioner as follows :— 
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- “‘“ Petitioner, in accordance with his 
request in the afore-mentioned reference 
is informed that his application has 
been rejected, as the grounds set out 
by him for possessing a revolver licence 
are insufficient.” 


3. This order is equally laconic. But, 
being obliged in law to file an appeal 
against the order of the 2nd respondent, the 
petitioner filed an appeal under section 18 
of the Act to the Board of Revenue. The 
Board of ‚Revenue, for the first time, 
dealt with the subject-matter and con- 
sidered the entire issue as if it was the 
original Authority. Ultimately, the 
Board of Revenue came to the conclusion 
that the right to hold arms is not an 
absolute right and there are reasonable 
grounds for rejection of the application for 
the grant of a licence. It is against the 
said order’ that the present writ petition 
has been filed. 


4. The main contention of the learned 
Counsel for the petitioner is that there was 
an initial: handicap to the petitioner, 
because the licensing authority did not 
give any reason for refusal to grant a 
licence, except stating that the grounds 
mentioned by the petitioner for possess- 
ing a revolver are insufficient. But it is 
surprising {that the Board of Revenue 
which is the statutorily constituted appel- 
late authority converted itself into an 
original authority, went into the matter 
deeply and found that the petitioner was 
not entitled to a licence, It is in this 
context that the learned Counsel for the 
petitioner says that only the appellate 
authority has given reasons and not the 
original authority and, as the statutory 
prescription has not been borne in mind 
in the conduct of the proceedings by the 
and respondent or ultimately by the 
appellate authority, the order has to be 
quashed. } 


5, Undoubtely itis clear that the original 
authority did not give any reason for 
efusal to grant a licence. Under section 
14 clause (3) of the Act, where the licens- 
ing authority refuses to grant a licence to 

y person, it shall record in writing the 
reasons for such refusal. The learned 
Assistant Government Pleader has fairly 
placed all the records before me and [ 
do not find in the records any reason for 
refusal to grant a licence to the petitioner. 
|The bare statement that the grounds 


mentioned in the application of the peti 
tioner are insufficient for the grant of al 
licence to him, is no reason at all, beca 
it reflects the position that the licensing 
authority did not apply its mind to the 
facts stated by the petitioner and ultima- 
tely refuse to grant a licence to the peti- 
tioner after adducing its own reasons for 
such refusal. If a litigant approaches a 
uasi-judicial Tribunal for relief or fo 
the grant of a licence in accordance with 
the provisions of an enactment, then su 
a Tribunal is obliged in law to deal wi 
the subject-matter, bring to bear its min 
on it and give reasons one way or othe 
for the grant or refusal to grant a licence. 
If this is not done, then the statutory 
authority which is exercising quasi-judicial 
function should be deemed to have not 
exercised its jurisdiction in accordance 
with the principles of law and fair play. 
A fortiori in this case, there is a statutory 
mandate in section 14 (3) which calls 
upon the licensing authority to record 
reasons in writing if it refuses to grant a 
licence. No such attempt had been made 
by the licensing authority except stating 
that the application of the petitioner does 
not disclose proper grounds for the grant 
of a licence to him. As pointed out by 
Subba Rao, J., (as he then was) in 
Narasimha Reddy v. District Magistrate, 
Cuddapah+, the order in question is of an 
arbitrary character, though under the 
Rules it should be made in exercise of a 
judicial discretion. The necessary safe- 
guard against an arbitrary refusal, that is, 
giving reasons for refusal, is ignored. 
I am, therefore, satisfied that the first 
contention of the learned Counsel for 
the petitioner that the licensing authority 
has failed to do its statutory duty is well- 
founded and the order of the 2nd respon- 
dent which was the subject-matter of the 
appeal before the first respondent cannot 
be sustained. This is sufficient for the 
disposal of this writ petition. 
6. As already stated, the Board of Reve- 
nue which is the appellate authority and 
which has to scrutinise and adjudicate 
upon the propriety or legality of the order 
of the licensing authority, assumed for 
itself the functions of such an original 
authority, probed into the material on 
record, adduced reasons for not granting a 
licence and attempted to sustain the order 
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of the original authority. If only the 
original authority has given reasons it 
would be possible for the appellate autho- 
rity either to agree or disagree with 


reasons given by the licensing authority. ` 


ut, in the absence of such reasons 
corded in writing by the original autho- 
ity, it would be unfair for the appellate 
uthority to take the record, construe the 
articulars therein, interpret the material 
vailable and come to a conclusion, This 
bviously results in the denial of fair 
play and fair hearing. In my view, the 
rocedure adopted by the first respondent 
is in utter disregard of the elementary 
principles of natural justice. The peti- 
tioner before the appellate authority did 
not have the material to argue, whereas 
the appellate authority had all the records 
before it. There is, therefore, a gulf 
between the litigant and the appellate 
authority in this matter. It is impossible 
to conceive of a position where a litigant 
is not in possession of the material which 
the appellate Court is likely to come across 
and use the same against the litigant and 
to his prejudice. Though the statute 
provides that the licensing authority 
should furnish to the aggrieved person on 
demand a, brief statement of the reasons 
recorded in writing for refusal to grant a 
licence, no such statement was furnished 
to the petitioner. The appellate autho- 
rity ought to have given a full opportunity 
to the petitioner, .The petitioner has 
suffered by reason of such a lack of 
opportunity. As the petitioner has been 
prejudiced by the conduct of the proceed- 
ings which was not in consonance with the 
statutory prescription, I, in the exercise 
of my discretion, make the rule nisi absolute 
and allow the writ petition. The result of 
this is that the petitioner would be entitled 
to a re-hearing by the licensing authority 
in accordance with law. There will be 
no order as to costs in the writ petition. 


V.M.K. Writ petition 
allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—R. Sadasivam and S. Maha- 
rajan, FF. 


Mohamed Naziruddin.. Appellant* 
v. 

Govindarajulu Appah 

and others Respondents. 
(A) Mahomsedan Law—Hanafi Law—Power 
of legal guardian to alienate immovable 


property of his minor. 


It is not open to the donor under Maho- 
medan law to curtail the power of the 
legal guardian when he gifis the property 
in favour of minors represented by the 
legal guardian. According to the Hanafi 
Law, any derogation from the complete- 
ness of the gift is null and if the intention 
to give to the donee the entire subject- 
matter of the gift be clear, subsequent 
conditions derogating from or limiting 
the extent of the right would be null and. 
void. [Paras 6, 7] 


Thus, once the donor under the gift 
deed executed in the instant case had 
given the property covered by it absolu- 
tely to his grandsons represented by their 
legal guardian, it was not open to him 
to impose further restrictions as regards 
alienation by the guardian apart from 
or in addition to those existing under the 
Mahomedan law. [Para 7] 


(Circumstances in which a legal guardian. 
could sell immoveahle property of a 
minor under the Mahomedan Law, indi- 
cated.) [Para 4] 


(B) Limitation Act (IX of 1908), Article 
44— Sale by legal guardian of immovable 
property of Mahomedan minor in excess of his 
powers—Void or vordable—Suit by minor to 
recover possession from alienee—Limitation. 


A sale by a legal guardian of the immo- 
veable property of a Mahomedan minor 
in circumstances in which such sale is not 
permissible under the Mahomedan Law 
is voidable and not void and a suit by 
the minor to recover the property from 
the alienee is governed by Article 44 of 
the Limitation Act, 1908. [Para 9] 





* (Pauper) App. No. 723 of 1963 and Memo of 
Cross Objections. 23rd January, 1970+ 
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(C) Transfer of Property Act (IV of 1882), 
sections 43 and 51—Scope—Principle underly- 
ing section 51 and its applicability. 


(Scope of s ction 43 of Transfer of Pro- 
perty Act discussed. [See para 11] 


The principle underlying section 51 of the 
Transfer of Property Act is that a man 
should not ‘enrich himself at the instance 
of another! and its principle cannot be 
rendered inapplicable merely because a 
transferee | is succeeded by another. 
There is nothing in that section to suggest 
that the person who is evicted cannot be 
the successor-in-interest of the original 
transferee in order to claim compensa- 
tion for improvements. [Para 13] 


Appeal against the decree of the City 
Civil Court, Madras, in O.S. No. 2825 of 
1958. 


Suryanarayana, for Appellant. 


G. R. Krishna Rao, A. Kamala Devi and 
Rajagopala | Ayyar, for Respondent. 


The Judgment of the Court was delivered 
hy | 


Sadasivam, |f.—Plaintiffs 1 and 2 are the 
sons of plaintiffs 3 and 4, who were added 
as the legal representatives of the second 
plaintiff who died during the pendency 
of the suit. One Mohamed Ghouse 
Khan Sahib, the father of the fourth 
plaintiff, executed a gift deed on 19th 
September, 1938, in respect of the super- 
structure of house No. 13, Fakir Saheb 
Street, F rst Lane, Triplicane, Madras, 
in favour of his grandsons plaintiffs 1 
and 2, who were then minors represented. 
hy their father and guardian Mohammed 
Mahaboob Khan, the fourth plaintiff in 
the suit. : Exhibit A-l is a registration 
copy of the gift deed and it shows that 
the property has been valued at Rs. 1,000. 
At the time of the gift there was a mort- 
gage, Exhibit B-l dated 25th April, 1938, 
executed by Mohamed Ghouse Khan for 
Rs. 300 over the property covered hy the 
gift deed. The donor directed the mort- 
gage to be redeemed from out of the 
income and profits from the property 
gifted by him. The fourth plaintiff paid 
only a sum of Rs. 55 towards the principal 
till the end of 1946. On 10th October, 
1946, he agreed to sell the property 
covered, by the gift on behalf of his minor 
sons to one Abdul Azeez Sahib and 


recetved Rs. 300 and redeemed the 
mortgage Exhibit B-l by paying Rs. 245 
on 14.h December, 1946, as evidenced by 
the endorsement Exhibit B-2. He exe- 
cuted the sale deed, Exhibit B-3 dated 
7th June, 1947, as guardian of his minor 
sons in favour of Abdul Azeez Sahib 
for Rs. 500 and received the balance of 
consideration of Rs. 200 for the main- 
tenance expenses of the minor sons. 
Abdul Azeez Sahib sold the property 
purchased by him under Exhibit B-3 
to one Gulam Ahmed Sahib for Rs. 700. 
Gulam Ahmed Sahib sold the super- 
structure on the western portion des- 
cribed as 13-A Fakir Sahib Street, First 
Lane, Triplicane, under Exhibit B-9 
dated 3lst january, 1948, for Rs. 5,500 
in favour of Mohamed ,Yusuf Sahib. 
The heirs of Mohamed Yusuf Sahib at 
first executed the mortgage Exhibit B-10 
dated 10th September, 1956, in favour of 
one Bano Prasad Davay and subse- 
quently sold the property under Exhibit 
B-14, dated 29th April, 1957, in favour of 
the first defendant. Gulam Ahmed 
Sahib sold the eastern half of the 
superstructure purchased by him under 
Exhibit B-4 in favour of Muthu Kannam- 
mal for Rs. 1,000 under Exhibit B-19 
dated 26th july, 1947, and she in her turn 
sold the property to Amirthavalli Ammal 
under Exhibit B-22, dated 20th August, 
1948, for Rs. 1,500. The second defen- 
dant is the mother and heir of Amirtha- 
valli Ammal. It should be noted that 
the first defendant and the second 
defendant’s daughter Amirthavalli 
Ammal have purchased the sites of the 
respective superstructures from the owner 
Krishnadas Lala under Exhibits B-12 
and B-23 respectively. The third defen- 
dant has been impleaded as the mort- 
gagee from the said Amirthavalli Ammal. 
Defendants 4 to 7 are the vendors of the 
first defendant. The 8th defendant was 
impleaded under Order 8-A, Civil Pro- 
cedure Code, at the instance of the first 
defendant. 


2. Plaintiffs 1 and 2 filed the suit in forma 
pauperis for a declaration that they are 
entitled to items 1 and 2 of the plaint A 
schedule properties, which are described 
a3 superstructures bearing former door 
Nos. 13 and 12, Fakir Sahib -Street, 
First Lane, Triplicane, by virtue of the 
gift deed under the original of Exhibit 
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A-1 in their favour, and for possession 
of the same with past mesne profits 
Rs. 870 from the first defendant and 
Rs. 1,080 from the second defendant and 
future mesne profits. Their case is that 
the alienation made by their father is 
void and not binding on them. The 
suit was contested by defendants 1 and 2. 
The learned Third Assistant Judge, 
City Civil Court, Madras, found that 
the sale deed Exhibit B-3 executed by 
the fourth plaintiff as guardian of his 
minor sons was not binding on plaintiffs 
I and 2, that defendants 1 and 2 were 
however, entitled to rights by way of 
subrogation in respect of the mortgage 
debt of Rs. 245 discharged out of the sale 
consideration of Exhibit B-3, that the 
claim of the first plaintiff was barred by 
Article 44 of the Limitation Act as he 
had attained majority more than three 
years prior to suit and that though defen- 
dants | and 2 had effected improvements 
as claimed by them, there was no evidence 
about the value of the same and he rele- 
gated the plaintiffs to a separate suit for 
partition and separate possession in res- 
pect of their 5/12th share in the suit 
properties. The first plaintiff has filed 
the appeal in so far as the trial Court 
had negatived the portion of his claim 
and defendants 1 and 2 have filed a 
memorandum of cross-objections to the 
extent to which the trial Court had 
decreed the suit against them. 


3. ‘The main question for consideration in 
this appeal is the validity of the sale deed 
Exhibit B-3, dated 7th June, 1947, exe- 
cuted by the fourth plaintiff as guardian 
of plaintiffs 1 and 2 for Rs. 500. An 
interlineation has been made in para. 5 of 
the plaint that the property has been sold 
under Exhibit B-3 by the fourth plaintiff 
“to one Abdul Azeez at a gross under- 
valuation.” The learned Third Assistant 
Judge, City Civil Court, Madras, has 
discussed this aspect of the case in para. 12 
of his judgment and found that “the 
property was not sold for a proper price’ 
under Exhibit B-3. The burden of proof 
is on the plaintiffs to prove that the sale 
under Exhibit B-3 is for a low price, as 
contended by them. It is true that in 
the gift deed under the original of 
Exhibit A-1, dated 19th September, 1938, 
the subject-matter of the gift has been 
valued at Rs. 1,000. But the sale deed 
Exhibit B-3 was executed on 7th June, 
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1947, The recital therein shows that 
the agreement of sale took place on 10th 
October, 1946. The recital in the sale 
deed is that the superstructure is in a 
dilapidated condition. The learned 
Third Assistant Judge has strongly relied 
on Exhibit B-4, under which the super- 
structure has been sold within seven days 
of Exhibit B-3 for Rs. 700 as a strong 
circumstance to show that the price 
mentioned in Exhibit B-3 is not a proper 
one. Though the superstructure might 
have been worth Rs. 1,000 at the time 
of the gift in 1938, it decreased in value 
evidently as “it got dilapidated. Is is 
significant to note that during the course 
of 8 years the fourth plaintiff was able to 
pay only a sum of Rs. 55 towards the 
principal of the mortgage debt. The 
learned Third Assistant Judge has erred 
in relying on the fact that the property 
was sold for Rs. 700 within a few days 
from the date of Exhibit B-3 to infer 
that the property was not sold for a 
proper price by the legal guardian of 
plaintiffs 1 and 2. Though the sale 
deed Exhibit B-3 is dated 7th june, 
1947, it is clear from the recitals that the 
fourth plaintiff agreed to sell the property 
on behalf of his minor sons for Rs. 500 
even as early as 10th October, 1946. 
The rise in price by Rs. 200 from 10th 
October, 1946 to 16th june, 1947, may 
be due to several causes. It may be 
that the vendee under Exhibit B-3 spent 
some money and effected improvements. 
Even in Exhibit B-4 there is a recital 
that the vendor had agreed to sell the 
property as the purchaser had offered to 
purchase the property for the advanta- 
geous sum of Rs. 700. It is possible 
that on account of the fact that advanta- 
geous or fancy price was offered by the 
vendee under Exhibit B-3, the property 
was sold for Rs. 700 and that it does not 
really represent the reasonable market 
price at that time. The fourth plaintiff 
could have been examined to speak to 
the circumstances under which he sold 
the property under Exhibit B-3 for a 
low price as pleaded by the plaintiffs. 
But he has not been examined as a witness 
in this case. In the absence of any 
evidence about the value of the then. 
existing superstructure on the suit pro- 
perty on 10th October, 1946, we are 
unable to find that the sale under. 
Exhibit B-3 is not a proper price. 
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4. The learned Advocate for the appel- 
lant contended that under the terms of the 
gift deed, the fourth plaintiff has no right 
to sell the; property given to his minor 
sons under the gift deed and that he is 
entitled only to utilise the income from 
the property for the maintenance of his 
minor sons. There is no term in the 
operative portion of the gift deed restrain- 
ing the fourth plaintiff as guardian of his 
minor sons from alienating the property 
gifted to them even in case of necessity. 
The relevant clause in the preamble 
portion ofthe gift deed mentioning the 
fact that the guardian for the minor has 
no right td sell or alienate etc., the gified 
property, probably refers to the restric- 
tions imposed on ihe guardian of a minor 
under Moéhamedan Law. The fourth 
plaintiff is the legal guardian of his minor 
sons under the Mohamedan Law. Sec- 
tion 362 at'page 332 of Mullah’s Principles 
f Mohamedan law, 16th Edn., deals 
ith the power of a legal guardian to 
ienate the immoveable property of his 
inor son' under Mohamedan law and 
it is as follows : 








l 

“A legal guardian of the property of a 
minor (section 359) has no power to 
sell the: immoveable property of the 
minor except in the following cases, 
namely,, (1) where he can obtain 
double its value ; (2) where the minor 
has no other property and the sale 
is necessary for his maintenance ; (3) 
where there are debis of the deceased, 
and no other means of paying them ; 
(4) where there are legacies to be paid 
and no other means of paying them ; 
(5) where the expenses exceed the 
income of the property; (6) where the 
property is falling into decay; (7) 
when the property has been usurped, 
and the guardian has reason to fear 
that there is no chance of fair restitu- 
tion.” 


5. Under section 10 of the Transfer of 
Property Act, where property is transferred 
subject to a condition or limitation absolu- 
tely restraining the transferee or any 
person claiming under him from parting 
with or disposing of his interest in the 
property, the condition of limitation is 
void, except in certain cases. At page 98 
of Mullah’s Transfer of Property Act, 5th 
Edition, it is stated on the strength of the 


t 
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decision in Renaud v. Tourangau', that a 
restriction on alienation for a period of 
20 years was contrary to the general 
principles of jurisprudence and the opi- 
nion of Jarman that it seems now settled 
that a restraint on alienation is bad even 
if it is limited in point of time is referred to 
in the context. At page 102 of the same 
book, the learned Au-hor has observed 
that the prohibition of a condition in 
absolute restraint on alienation enacted 
in section 10 of the Transfer of Property 
Act conforms to Hindu and Mohamedan 
Law. Section 460 in Tayibji’s Muslim 
law, 4th Edition, at page 353, is relevant 
for the present discussion and it is as 
follows : 
“Under Hanafi Law, when it is clear 
that a donor has made a hiba (viz., 
a present gift of the full and absolute 
ownership of certain property), and 
yet the donee’s rights therein are 
purported to be restricted for his life 
(or for any other limited period) or he 
is prohibited from alienating it, the 
gift operates absolutely ; the purported 
restrictions are invalid and the donee 
takes the property not only for his 
own life with powers of alienation, 
but (by reason of the fact that the 
transfer is a hiba) he takes such an 
interest in the property that after his 
death it devolves upon his heirs.” 


6. Thus the restrictions sought to 
be imposed by the donor under 
the original of Exhibit A-I on the 


power of alienation which the father 
of the minors as legal guardian 
possessed under the Mohamedan Law are 
invalid. It is not open to the donor under 
Mohamedan Law to curtail the pow 

of the legal guardian when he gifts the 
property in favour of the minors. The 
learned Advocate for the appellant 
referred to pages 136 and 137 of Ameer 
Alis Mohamedan Law, 4h Edition, in 
support of his contention that a Mohame- 
dan donor can make a gift of immoveable 
property imposing certain restrictions on 
the mode in which the income should be 
utilised. The discussion of the subject 
hy the learned au hor is based on the 
decision Nawab Umjad Ali Kran v. Mt. 
Mohumdee Begum*. The faher of the 
appellant in that case transferred and 
endorsed a considerable number of 
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Government promissory notes which then 
Stood in his name to the name of his son. 
But the income of the notes was all along 
remitted to the father under the direc- 
tions of the appellant. It was contended. 
in that case that the gift by the father was 
invalid as it was subject to his participat- 
ing in the income during his lifetime. 
The Privy Council dealt with the same 
in the following passage at page 547: 
“ It remains to be considered whether 
a real transfer of property by a donor 
in his lifetime under the Mohamedan 
law, reserving not the dominion over 
the corpus of the property, nor any 
share of dominion over the corpus, 
but simply stipulating for and obtain- 
ing a right to the recurring produce 
during his lifetime, is an incomplete 
gift by the Mohamedan Law. The 
text of the Hedaya seems to include the 
‘very proposition and to negative it. 
The thing to be returned is not identi- 
cal, but something different. See Heda- 
ya tit “Gifts ”, Vol. III, book XXX, 
page 294, where the objection being 
raised that a participation of property 
in the thing given invalidates a gift, 
the answer is the donor is subjected to a 
participation in a thing which is not 
the subject of his grant, namely, the 
use (of the whole indivisible article) 
for his gift releated to the substance 
of the article, not to the use of it. 
Again, if the agreement for the reserva- 
tion of the interest to the father for his 
life be treated as a repugnant condition, 
repugnant to the whole enjoyment by 
the donee, here the Mohamedan La v 
defeats not the grant, but the conditio:. 
Hedaya tit ‘gifts’ Vol. III book XXX 
page 307. But as this arrangement 
‘between ` the father and the son is 
founded on a valid consideration the 
son’s undertaking is valid, and could be 
enforced against him in the Courts of 
India as an agreement raising a trust, 
and constituting a valid obligation to 
make.a return of the proceeds during 
the time stipulated. The intention of 
the parties, therefore, is not found to 
violate any provision of the Hedaya 
and the transfer is complete. ”’ 
7. Thus the above passage in the Privy 
Council decision referred to in Ameer Ali’s 
Mohamedan Law far from mopom the 
contention of the learned Advocate for 
the appellant really shows that if the 
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donor under the original of Exhibit A-1 
had imposed a condition restricting aliena- 
tion by the legal guardian apart from 
those envisaged under the Mohamedan 
Law, such condition is void. In the Privy 
Council case the donee agreed to the 
stipulation that during the lifetime of the 
donor he should apply the accruing in- 
terest to certain religious and charitable 
purposes and such a condition is really 
in the nature of a trust created by an 
agreement of parties and it did not vio- 
late any provision of Mohamedan Law. 
But as pointed out by Ameer Ali at page 
134 of his book, according to the Ha 
Law, any derogation from the complete 
ness of the gift is null ; and if the inten 
tion to give to the donee the entire su 
ject-matter of the gift be clear, subsequen 
conditions derogating from or limiti 
the extent of the right would be null an 
void. When once the donor under th 
original of Exhibit A-1 had given th 
property covered by it absolutely to hi 
grandsons represented by their legal 
guardian, it was not open to him to im 
pose further restrictions as regards aliena 
tion apart from or in addition to tho 
existing under the Mohamedan Law. 


8. We shall proceed to deal with the main 
question for consideration in this appeal, 
namely, whether the sale deed Exhibit 
B-3 executed by the fourth plaintiff as the 
legal guardian of his minor sons is valid. 
If the recitals in the document are accept- 
ed as true, there could be no difficulty 
in upholding the sale deed as valid. 
Thus the recitals in the sale deed show 
that the superstructure gifted to the 
minors was in a dilapidated condition and 
a portion of it had fallen down in the rains, 
that the minors had no funds to repair it, 
that the mortgagee had brought the 
superstructure to sale in public auction 
and that if it was allowed to be sold, it 
would not have even fetched the principal 
amount of the mortgage deht of Rs. 300. 
Though the sale deed was executed only 
in June, 1947 and the suit has been filed 
in April, 1958, the contesting defendants 
1 and 2 made no attempt to examine any 
one connected with the document to 
prove the truth of the recitals to support 
the claim that there was a justifiable 
necessity for the same. Defendants 1 and 
2 are the only witnesses examined on the 
side of the defendants and they do not 
know about the circumstances under 
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which the sale deed, Exhibit B-3 came 
into existence. It is not an ancient sale 
deed and it is, therefore, not possible 
to rely on the recitals as prima facie true. 
Sri C. R. Krishna Rao relied on an unre- 
ported decision in App. No. 28 of 1968 
on the file of this Court and the decision 
in Kothanda Naidu v. Kuppaya Naidu, in 
support of his contention that the appel- 
lant should have examined his father in 
support of his case. Both these decisions 
relate to cases in which the alienations 
made by the father were attacked by the 
sons astainted by immorality and illegality. 
The burden of proof in such a case is on 
the son to establish that the debts are 
Anyavaharika debts. In Kothanda Naidu v. 
Ruppaya Naidut, it is observed that it is 
not open to persons in the position of the 
minor plaintiffs-appellants in that case 
to plead minority as an excuse for ignoran- 
ce upon essential matters upon which 
they should have necessarily gathered full 
particulars before litigating in Courts of 
law and that while minors have certain 
rights in law protecting them, where the 
burden lies upon them to allege and 
establish certain facts, that burden is not 
lessened by virtue of mere minority, so 
long as they are parties to a suit. Sri 
C.R. Krishna Rao relied on the observa- 
tions of the Privy Council in Fagannath v. 
Shrinath®, in support of his contention 
that the appellant was in a position to 
examine his father as a witness to prove his 
case and that an adverse inference should 
be drawn against him on account of his 
failure to examine his father as a witness, 
The suit in that case was brought hy the 
minor sons of R and B, who as eldest 
members of the family and heads of their 
respective branches, had attested the 
sale deed executed by one M, the family 
manager for discharging old debts. The 
first defendant in the suit gave evidence 
that he took care to enquire all the credi- 
tors whether the debts were really due and 
he was told that they were and he stipulat- 
ed that he should see himself to the 
application of this part of the consideration 
and get back and retain as vouchers the 
documents held by the creditors. It is 
clear from the decision that in their Lord- 
ships opinion these facts raise at least a 
prima facie case that the sale was effected 
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2, LR.6L1A.150: 66 M.L.J. 321 : ALR. 
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for family necessitics and for the payment 
of antecedent debts. It is in these cir- 
cumstances they commented on the non- 
examination of R and B by their sons 
who filed the suit collusively practically 
at the end of the limitation period. The 
learned Advocate for the contesting res- 
pondents can rely on this decision if they 
had adduced prima facie evidence to show 
that there was necessity for the aliena- 
tion made under Exhibit B-3. But as 
already pointed out, there is absolutely 
no evidence, apart from the interested 
recitals in the document to show that there 
was any necessity for the same. There is 
nothing to show that the mortgagee under 
Exhibit B-1 took, steps to enforce the 
mortgage or that he even pressed for 
repayment of the loan. It is true that 
under the terms of Exhibit B-3 and under 
the general law defendants 1 and 2, as 
successors-in-interest of the transferee un- 
der Exhibit B-3, are entitled to the right 
of subrogation in respect of the sum of 
Rs, 245, of the sale consideration under 
Exhibit B-3 utilised for the discharge 
of the mortgage, Exhibit B-1, as evidenced 
by Exhibit B-2, and this has been granted 
by the trial Court. We agree with the 
finding of the trial Court that tHe sale deed 
Exhibit B-3 is not for a necessary or a 
binding purpose and it is therefore invalid. 


9. Thelearned Advocate for the appellant 
urged that the sale under Exhibit B-3 
is void and not merely voidable and that 
Article 144 of the Limitation Act of 1908 
will apply to-the facts of this case. We 
have already found that there is nothing 
in the operative portion of the gift deed 
restricting the alienation by the fourth 
plaintiff as guardian of his minor sons 
and that even assuming that the donor 
has im such restrictions, they are 
invalid in so far as they purport to res- 
train the powers of the legal i 

under Mohamedan Law to deal with the 
property of his minor sons. The learn- 
ed Advocate for the appellant referred 
to the Law relating to Minor by Trevel- 
yan, 5th Edition, page 66, where it is 
stated that any donor by will or deed may 
appoint a trustee or manager of the pro- 
perty during the minority of the donee, 
but he cannot impose any conditions or 
restrictions upon the management of 
property which the minor may have ac- 
quired otherwise than by such will or 
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deed. On the strength of this statement 
of law, he argued that the donor under 
the original of Exhibit A-1, could appoint 
the fourth plaintiff as guardian of the 
then minor plaintiffs 1 and 2 and impose 
restrictions in respect of the property cover- 
ed by the gift deed. But such restric- 
tions could only be in conformity with the 
general law or the personal law relating 
to the parties. We have already pointed 
out that the donor under the original of 
Exhibit A-1 cannot impose restrictions on 
the powers of the legal guardian under 
the Mohamedan Law in dealing with the 
properties of the ward in addition to the 
restrictions already contained in the 
Mohamedan Law. The learned Advo- 
cate for the appellant relied on scction 28 
of the Guardians and Wards Act in sup- 
port of his contention that, “where a 
guardian has been appointed by will, or 
other instrument, his power to mortgage 
or charge or transfer hy sale, gift, exchange 
or otherwise, immovable property he- 
longing to his ward is subject to any 
restrictions which may be imposed by 
the instrument, unless he has under the 
Act been declared guardian and the Court 
which made the declaration permits 
him by an order in writing, notwithstand- 
ing the restriction, to dispose of any im- 
moveable property specified in the order 
in a manner permitted by the order.” 
ut it should be noted that the fourth 
laintiff is the legal guardian of his minor 
ns and he was not appointed as the legal 
ardian for the first time under the origi- 
nal of Exhibit A-l. Further under sec- 
tion 30 of the Guardians and Wards Act, 
“a disposal of immovable property by a 
ardian in contravention of either of the 
two prior sections is voidable at the ins- 
tance of any other person affected thereby.” 
The finding of the learned Third Assistant 
Judge of the City Civil Court, Madras, 
t the sale under Exhibit B-3 is only 
oidable and not void and that the suit 
ot having been filed within three years 
of the first plaintiff having attained majo- 
ity is barred against him under Article 
44 of the old Limitation Act, is correct. 
10. The learned Advocate for the appellant 
contended that the first plaintiff was re- 
ally born on 6th July, 1937 as evidenced 
by the entry in the S.S.L.C. Certificate, 
Exhibit A-2, and that the claim of the 
first plaintiff will not be barred by 
limitation even if Article 44 of the Limi- 
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tation Act is invoked. He filed C.M.P. 
No. 529 of 1970 to receive the extract from 
the record sheet of the Corporation School 
showing the date of birth of the first 
plaintiff as 6th July, 1937. Though the 
appellant had obtained this document on 
the date of the arguments in the trial 
Court, he did not care to file it and there 
is really no ground to receive it at this 
late stage. ‘lhe extract is no doubt in 
conformity with the date of birth given 
in the S.S.L.C. book. It is quite possible 
that the entry in the S.S.L.C. book was 
made on the strength of the earlier school 
records. If really the first plaintiff was 
born on 6th July, 1937 as evidenced by 
the S.S.L.C. book and the record sheet 
of the Corporation School he would 
have been only one year two months and 
two weeks old, on the date of the gift 
deed, But his age is given in the gift 
deed as three years and two months 
and the age of the second plaintiff is given 
as two months. In the sale deed Exhi- 
bit B-3, the ages of plaintiffs 1 and 2 are 
given in conformity with those mentioned 
in the gift deed. In the sale deed Exhi- 
bit B-3 it is stated that the first plaintiff 
is aged about 11} years and the second 
plaintiff is aged about 8 years. Thus, 
according to both the gift deed and the 
sale deed Exhibit B-3, there is a difference 
of about three years between the two 
plaintiffs. When the first plaintiff was 
cross-examined, he pleaded ignorance 
whether his brother was three years youn- 
ger to him. Ifthe first plaintiff was only 
one year, two months and two weeks old 
at the time of the gift deed under the ori- 
ginal or Exhibit A-1 and his brother was 
three years younger to him, to the second 
plaintiff could not have been in exis 
tence at the time of the gift deed. Fur- 
ther, the grandfather of plaintiffs 1 and 2 
could not have made any mistake in men- 
tioning the age of plaintiffs 1 and 2 as 
three years two months and two months 
respectively, in the gift deed. The fact 
that the second plaintiff was born only 
two months prior to the gift deed would 
have been prominently in the mind of the 
grandfather when he executed the gift 
deed. Ifreally the first plaintiff was only 
one year, two months and two weeks old, 
his grandfather would not have describ- 
ed him as three years and two months 
old in the gift deed. Further, it is clear 
from the evidence of the first plaintiff that 
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he gave his age as 22 in Exhibit B-24 ` 


dated 21st September, 1958. This would 
show that he was more than 21 years 
on the date of suit. The only explana- 
tion of the first plaintiff is that he has 
given his ‘age approximately in Exhibit 
B-24. There can be no doubt that the 
first plaintiff had attained majority more 
than three years prior to suit and it is 
not possible to rely on the date of birth 
given in the S.S.L.C. book or the Cor- 
poration ‘extract. In any event, the 
appellant has failed to prove that he has 
filed the suit within three years of his 
attaining (majority and it follows that 
the suit is barred by limitation so far as 
the first plaintiff’s half share in the suit 
property is concerned. 


11. The learned Third Assistant City Civil 
Judge held that the 1/12th share in the 
suit property inherited by the fourth 
plaintiff as the heir of the second plain- 
tiff would. devolve on the contesting de- 
fendants on the ground that he was es- 
topped from questioning the sale deed 
Exhibit B-3 executed by him. But he 
failed to note that in order to invoke the 
principle of estoppel contained in section 
re of the 'Transter of Property Act, it is 
ecessary to show that the fourth plaintiff 
ho has succeeded to the 1/12th share 
f his son in his individual capacity made 
an erroneous or false representation in 
he same individual capacity to the ven- 
dees under Exhibit B-3. But it should 
be noted! that the fourth plaintiff has 
executed ithe sale deed Exhibit B-3 as 
guardian of his minor sons and not in his 
individual capacity. If any authority 
is needed. 'for the above legal position, it 
is found in the Privy Council decision in 
Syed Murul Hussain v. Sheosabai!. It is 
unn to go into this question in 
detail as the fourth plaintiff has not pre- 
ferred any appeal to this Court and the 
decree and judgment in so far as they 
are against him have become final. 


12. There can he no doubt in this case 
that considerable improvements have been 
effected not only by defendants 1 and 2 
but also: by their predecessors-in-title. 
Under Exhibit B-9 dated 3rd January, 
1948, Ghulam Ahmed sold the western 
portion of the property covered by the 
gift, namely, door No. 13-A, Fakir Sahib 
1. (1892) 19 LA. 221. 
z i 





First Lane, for Rs. 5,500 in favour: of 
Mohamed Yusuf Sahib. But Gulam 
Ahmed purchased the property under 
Exhibit B-4 only for Rs. 700 , though it is 
stated in the document that the vendor 
agreed to sell the property as the price was 
advantageous to him. There can be no 
doubt that on account of considerable 
improvements made to the property, the 
vendee under Exhibit B-9 agreed to pur- 
chase the pro for Rs. 5,500 though 
his vendor paid only Rs. 700 within six 
months prior to that date. The learned 
Advocate for the contesting respondents 
urged that the eastern portion was origi- 
nally z vacant site and that there was only 
one building on the entire suit property. 
Under Exhibit B-20, Ghulam Ahmed 
sold his leasehold right in the vacant site 
to Muthu Kannammal for Rs. 1,000. It 
appears from the earlier document Exhi- 

but B-19 dated 26th July, 1947, that he 
had agreed to put up a superstructure on 
the eastern portion in a tenantable condi- 
tion for Rs. 1,750 and received a sum of 
Rs. 800. But it appears from Exhibit 
B-20 that he only put up walls on three 
sides and he therefore executed the sale 
deed Exhibit B-20 after receiving an 
additional sum of Rs. 200 making a total 
consideration of Rs. 1,000. There can 
be no doubt that whatever superstructure 
originally existed at the time of the gift 
evidenced by the original of Exhibit A-1, 
it was not in a very good condition, that 
it was demolished and that the present 
superstructures were subsequently put up 
by the subsequent purchasers. 


13. The learned Advocate for the appellant 
relied on a decision of a single aids of 
the Calcutta High Court in Nagendra- 
bala Dasi v. Panchanana Mourie1, that a 
claim for improvement under section 51 
of the Transfer of Property Act can be 
made only by the first transferee and not 
by his  representative-in-interest. The 
reason given in the decision is that in 
order to invoke section 51 of the Transfer 
of Property Act, it is necessary for the per- 
son claiming compensation for any im- 
provements to show that he was a trans- 
feree, that he has made the improvement, 
that he has made such improvement be- 
lieving in good faith that he was absolu- 
tely entitled to the property and that he 
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was evicted, It is held in that decision 
that such a right is neither heritable: nor 
transferable and apart from section 51 
of the Transfer of Property Act, there are 
no equitable principles under which the 
evictee can claim compensation. Chita- 
ley and Appu Rao in their Commentary 
on the Transfer of Property Act, 4th 
Edition, at page 697, have referred to this 
decision and submitted that the view 
expressed therein is not correct. The 
actual decision in that case can be sup- 
ported on the ground that the defendant 
who claimed compensation was the pur- 
chaser of the property at a Court sale 
and that he cannot claim to be a trans- 
feree within the meaning of section 51 of 
the Transfer of Property Act. The princi- 
ple underlying section 51 of the Transfer 
f Property Act is that a man should not 
entich himself at the instance of another 
and this principle cannot be rendered in- 
applicable merely because a transferee 
is succeeded by another. In Narayana- 
swami v. Rama Iyer?, their Lordships of 
the Privy Council have held confirming 
the decision of this Court that the heirs of 
the transferee are entitled to claim com- 
pensation if they are evicted at the ins- 
tance of the true owner. The view ex- 
pressed by the single Judge of the Calcutta 
High Court that section 51 of the Transfer 
of Property Act provides for a relief grant- 
ed upon equitable principles to a per- 
son who does something to property and 
thereby incurs expenses, upon that person 
losing that pro and that such a 
right is not heritable or transferable is 
really putting too narrow a construction 
on the term “transferee.” In Bhagwat 
Dayal v. Ram Ratan’, their Lordships of 
the Privy Council have held that where the 
purchaser from a Hindu widow causes 
permanent improvements to he made 
whereby the jamas of the property is 
increased, the increased rent that is pro- 
perly attributable to the improvements 
can be set-off against the mesne profits 
even though it was not actually execut- 
ed by the person in possession at the mo- 
ment when the decree for possession was 
made. It was argued in that case that 
an allowance could not be made be- 
cause the improvements had im fact been 
executed by the person, who had been the 


1. (1930) L.R. 57 I.A. 305 : 59 M.LJ. 666: 
128 I.A, 261: I.L.R. 53 Mad, 692 (P.C.). 
2. 42 M.L,J. 243: ALR, 1922 C. 91. 
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original purchaser from the vendor who. 
had a limited estate, and that he had 
again sold and that it was the purchaser 
from him who was in possession at the 
time when the final purchase of the pro- 
perty was made. ‘Their Lordships of 
the Privy Council have expressed their 
opinion that there is no substance in this 
contention. They have held that the 
increased rent that is properly attributa- 
ble to the improvements can be set-off 
against the mesne profits, even although 
it was not actually executed by the per- 
son in possession at the moment when the 
decree for possession was made. There 
is nothing in section 51 of the Transfer 
of Property Act to suggest that the person 
who is evicted cannot he the successor-in- 
interest of the original transferee in 
order to claim compensation for improve- 
ments, Even under section 53 of the 
Transfer of Property Act, a subsequent 
transferee can claim a benefit of that sec- 
tion if the first transferee acted in good 
faith and purchased the property for consi- 
deration. Thus if the plaintiffs had 
succeeded in their claim and got an order 
for eviction, the defendants can certainly 
claim the value of improvements before 
they are actually evicted. But it is clear 
from the findings already given by us 
that the plaintiffs are entitled to only 
5/12th share in the leasehold right in the 
superstructure, which was gifted under 
the original of Exhibit A-1. 

14. The learned Third Assistant City 
Civil Judge has erred in dismissing the suit 
and relegating the plaintiffs to a separate 
suit for partition. The plaintiffs came for- 
ward with a claim that they were entitled 
to the suit property which consisted of 
superstructures on sites which originally 
belonged to Krishnadas Lala and subse- 
quently acquired by defendants 1 and 2. 
But as the first plaintiff lost his moiety 
in the said superstructure by reason of 
limitation, the heirs of the second plaintiff 
became co-owners with the contesting 
defendants 1 and 2. Strictly speaking 
plaintiffs 1 and 3 alone can be considered 
to be co-heirs as the trial Court has held 
that the fourth plaintiff has lost his right 
by reason of estoppel and he has not pre- 
ferred an appeal, the co-ownership is 
only in respect of the leaschold right. 
We have already pointed out that the first 
defendant and the daughter of the second 
defendant have purchased the sites of 
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the suit property from the original owner 
Kerishnadad Lala when he took proceed- 
ings by way of eviction against them as 
tenants. The plaintiffs cannot claim 
their 5/12th share in the supeistructures 
put up hy defendants 1 and 2 and their 
predecessors-in-title without paying their 
share of the cost of improvements. It is 
true there was originally superstructure 
at the time of the sale under Exhibit B-3. 
But it was in a dilapidated condition. The 
fact that the superstructure fetched a 
rent of Rs. 22-50 at the time of Exhibit 


B-5 is no ground for inferring that the 


su cture which existed at the time 
of Exhibit: B-3 world have fetched the 
same rent. It is quite possible that the 
superstructure was fetching a rent of 
Rs. 22-50 per month at the time of Exhi- 
bit B-5 on accoint of subsequent im- 
provements. The superstructure which 
existed at the time of Exhibit B-3 would 
have completely fallen into ruins and it is 
not reasonable to take into account more 
than the value of the building materials 
found in it. We have already found that 
the sale under Exhibit B-3 is for a proper 
price. The building materials could not 
in any event have exceeded the sale 
price. The value of the said building 
materials should be estimated and deduct- 
ed from the value of the improvements 
and the proportionate 5/12th share in 
respect of the said sum and the mortgage 
amount of Rs. 240 should be paid by the 
plaintiffs before they can claim 5/12th 
share in the superstructure. Otherwise 
their right is only to 5/12th share in the 
notional leasehold right in the suit pro- 
perty. The contesting defendants 1 and 
2 as major sharers can claim their right to 
purchase the said rights of the plaintiffs 
if proceedings are taken under the Parti- 
tion Act. 


15 In the result, there will be a prelimi- 
nary decree declaring the plaintiffs’ right 
to 5/12th share in the leasehold right of 
the suit property subject to their paying 
their proportionate share of the mortgage 
amount of Rs. 245. The plaintiffs will be 
entitled to claim their 5/12th share in 
the superstructure on their paying the 
proportionate share of the cost of improve- 
ments less the proportionate share of the 
building materials of the dilapidated buil- 
ding which originally existed. The plain- 
tiffs as co-Owners are not entitled to any 
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mesne profits against the contesting defen- 
dants 1 and 2 asit could not be said that 
the income which they would have ob! 
tained from the leasehold right in the 
dilapidated building which originally 
existed will in any manner exceed the 
proportionate interest payable on the 
mortgage Exhibit B-l. 


16. The appeal and the memorandum of 
cross-objections are allowed to the extent 
stated above, but in the circumstances of 
the case the parties will bear their respec- 
tive costs. We see no sufficient ground to 
alter or amend the decree of the trial 
Court as regards the payment of Court- 
fee. But the appellant on the one hand 
and the contesting defendants 1 and 2 on 
the other shall pay the Court-fee on the 
memorandum of appeal in equal halves. 
V.K. Order accordingly. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present.—G. Ramanujam, F. 


M. Avanashiappa Gounder “Appellant * 


U. 


K. C. P. Muthulakshmi Ammal 
Respondent. 


Civil Procedure Code (V of 1908), Order 16, 
rules 10 and 18—lInterpretation—Production 
of a document— Witness attending the Court in 
answer to the summons and pleading his inabi- 
lity to produce the document—Court, tf can order 
the arrest of the witness and detain him in civil 
prison till he produces the document. 


The provisions contained in Order 16, 
rule 10 of the Code of Civil Procedure are 
of a highly penal nature and therefore it 
has to be construed strictly. Rules 10 
and 18 suggest that if a witness fails to 
produce a document without lawful 
excuse, he may be arrested and detained 
in civil prison if he fails to give security 
for his her appearance before Court, 
but the period of such detention is limited 
upto the next adjourned date. The 
arrest contemplated by rule 10 or 18 is 


#A.A.O. No, 152 of 1969, 
PE ame , 10rk September, 1970, 
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only to compel the witness to attend the 
Court either to give evidence or to produce 
a document and to secure his presence in 
Court on the date fixed for hearing or for 
production of a document. If a witness 
attends the Court in answer to the sum- 
mons and pleads his inability to produce 
the document, the Court cannot detain 
such a witness in civil prison till the wit- 
ness produces the document summoned 
on the basis of a suspicion entertained by 
the Court that the witness should prove 
the custody of the document. In the 
present case, the Court below, merely 
proceeding on the basis of the averments 
in the respondent’s affidavit that the 
appellant had in collusion with the plain- 
tif in the suit taken back the documents 
from Court and suppressed the same, 
held that the appellant should be in 
possession of the documents and that the 
production of the same should be enforced 
by arresting the appellant and detaining 
him in civil prison. Rule 10 of Order 16 
is intended to enable the Court to assist 
the parties by compelling the obedience 
of recalcitrant witnesses and it gives a 
discretion to the Court to take coercive 
measures jn case of disobedience of its 
orders. But such a discretion must not 
be arbitrarily exercised. If really appel- 
lant is keeping back the documents in 
collusion with the plaintiff, the remedy 
is to invoke section 175 of the Indian 
Penal Code and section 94 of the Code 
of Criminal Procedure [Paras. 7 and 10.} 


Appeal against the order of the Court 
of the Subordinate Judge, (Principal) 
Coimbatore, dated 8th April, 1969, and 
made in I.A. No. 851 of 1966 in O.S. 
No.310 of 1965. 


T. R. Srinivasan and K. Ramamurthy, for 
Appellant. 


S. Sethuratnam, for Respondent. 
The Court delivered the following 


Jopomenr.—There was a suit, O.S. 
No. 134 of 1959, on the file of the Sub- 
Court, Coimbatore for partition filed by 
one Patulinga Nataraja Gounder against 
his father and his two brothers claiming 
certain properties as joint family pro- 
perties and ae artition and sepa- 
rate possession of his share. In that suit 
the appellant herein was appointed as 
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an Arbitrator and he submitted his 
Award to the Court along with three 
documents an account book and also two 
statements given by one K. S. Ramaswami 
Gounder and K. S. Palaniswami Gounder 
who were the grand-father and grand- 
uncle respectively of the plaintiff. 'The 
Court passed a decree on tie basis of the 
said Award on 26th March, 1960. The 
said K. S. Ramaswami Gounder, who 
gave one of the statements before the 
Arbitrator died on 11th September, 1965. 
On 18th September, 1965, the appellant 
filed an application to the Court for the 
return of the documents submitted along 
with the Award on the ground that he 
has to return the same to the parties 
concerned. As the parties to the suit did 
not have any objection the Court ordered 
the return of the documents and the 
appellant got back the same. 


2. Subsequently one Arumugam, the bro- 
ther of the plaintiff in the earlier suit filed 
O.S. No. 310 of 1965 for partition of the 
properties left by the deceased K. S. 
Ramaswami Gounder, the paternal grand- 
father, claiming those properties as joint 
family properties. The fourth defendant 
in that suit, the respondent herein was 
the daughter of the said Ramaswami 
Gounder and the paternal aunt of the 
plaintiff. It was her case that the proper- 
ties left by Ramaswami Gounder were 
his exclusive properties and that the 
plaintiff has no right to seek partition of 
his properties. She filed an application 
on 5th July, 1966, under Order 16, rule 10 
of the Code of Civil Procedure to compel 
the appellant, the arbitrator in the earlier 
suit, to produce the documents taken 
return of by him from Court by taking 
coercive steps by way of arrest. She 
alleged in her affidavit in support of the 
above application that the plaintiff in the 
present suit his father and brothers have 
colluded together and caused the Arbitra- 
tor to take back the ‘‘ depositions” of 
Ramaswami Gounder and Palaniswami 
Gounder filed into Court in the earlier 
suit, apprehending that they will be con- 
fronted with these depositions, that the 
Arbitrator also had colluded with the 
parties and has acted against the provi- 
sions of law in applying and getting the 
return of the documents from the Court, 
that they are valuable documents to 
establish her defence in the suit, that the 
Arbitrator when summoned to producg 
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the said documents had not produced 
the same on the pretext that they have 
been lost, and that the Arbitrator is 
keeping back the documents purposely 
to help the plaintiff and his father and 
brothers. The appellant filed a counter- 
affidavit pleading that after taking return 
of the documents he was having them in 
his house, that as soon as he received the 
summons, from the Court for their pro- 
duction he searched in his house, that 
he was able to find only the account book 
which he had produced into the Court, 
that the statements given by Ramaswami 
Gounder | and Palaniswami Gounder 
before him as Arbitrator could not be 
traced, and that he will make an effort to 
trace the same and put them into Court 
as soon as he is able to trace them. 


3. The Court below, by its order dated 
22nd February, 1969, thought it fit to grant 
time till 15th March, 1969, to the appellant 
to make a search and to either produce 
the two statements or file an affidavit in 
Court in ‘regard to the loss of the same. 
When the matter was taken up by the 
Court on 8th April, 1969, the Counsel for 
the appellant represented to the Court 
that the ‘documents directed to be pro- 
duced could not be traced and as such 
the appellant was not in a position to 
produce ‘the same. The lower Court 
felt that in the face of the allegation of 
the respondent that the appellant has 
played into the hands of the plaintiff, it 
was the ' appellant’s duty to clear 
himself of the said imputation by produ- 
cing the documents, that his explanation 
that the statements are not traceable or 
lost was: difficult to believe especially 
when one of the documents returned had 
been made available. He therefore took 
the view the documents should be with 
the appellant and that he is suppressing 
the same: probably to help the plaintiff 
in the suit, and on that view he ordered 
his arrest and detention in civil prison 
until he produces the said two statements. 


It is against this order the appellant has 
come to his Court. 


4, There was some dispute between the 
parties as to the nature of the documents 
directed to be produced. In the Award 
filed by the appellant in the earlier suit, 
they are referred to as sworn statements. 
In the application filed by the respondent, 
these documents are referred to as deposi- 


tions. But a perusal of the order of the 


Court directing the return of the docu- 
ments in O.S. No. 134 of 1959 shows that 
they were affidavits. It is not also pos- 
sible to definitely say as to what was the 
nature of those documents from the 
records available before this Court. It is 
however, reasonable to assume that they 
were sworn statements given by Rama- 
swami Gounder and  Palaniswami 
Gounder as referred to in the Award. 
The interesting question that arises for 
consideration in this case is as to whether 
the Court can order the arrest of a witness 
who has failed to produce a document 
sought for by a party and detain him in 
civil prison till he produces the document. 


5. Order 16 of the Code of Civil Procedure 
deals with summoning and attendance of 
witnesses. Rule 1 therein enables a party 
to obtain summons to persons whose 
attendance is required either to give 
evidence or produce documents and rule 6 
states that any person who may be sum- 
moned to produce a document, without 
being summoned to give evidence and any 
person who may be summoned merely to 
produce a document shall be deemed to 
have complied with the summons if he 
causes such documents to be produced by 
other means without personal appearance. 
Rule 7 says that any person present in 
Court may be required by the Court to 
give evidence or produce any document 
then and there in his possession or power. 
Rule 10 so far as it is relevant for this 
case proceeds as follows : 


“ Where a person to whom a sum- 
mons has been issued...... to produce 
a document fails....... to produce a 
document in compliance with such 
summons, the Court shall, if the certifi- 
cate of the serving officer has not been 
verified by affidavit, and may, if it has 
been so verified, examine the serving 
officer on oath, or cause him to be so 
examined by another Court, touching 
the service or non-service of the sum- 
mons. 


Where the Court sees reason to 
believe that such...... production is 
material and that such person has, 


without lawful excuse, failed to... . pro- 
duce the document in compliance with 
such summons........ it may issue a 
proclamation requiring him...... to 
produce the dotument at a time and 
place tọ be named therein; and a 


x y of such proclamation shall be 

ed on the outer door or other 
coiepichons part of the house in which 
he ordinarily resides. 


In lieu of or at the time of issuing 
such proclamation, or at any time after- 
wards, the Court may, in its discretion 
issue a warrant, either with or without 

, for the arrest of such person, and 
may make an order for the attachment 
of his property to such amount as it 
thinks fit, not exceeding the amount 
of the costs of attachment and of any 
fine which may be imposed under rule 
12,” 


6. Rule 11 provides that if the witness 
appears and satisfies the Court that he did 
not, without lawful excuse, fail to comply 
with the summons or that he had no notice 
of such a proclamation in time to attend, 
the Court shall direct the property be 
released from attachment and shall make 
such order as to costs of the attachment as 
it thinks fit. Rule 12 provides for a case 
where a witness fails to appear or appears 
but fails to satisfy the Court that he had 
lawful excuse for non-appearance, under 
this rule the Court may impose on him a 
fine not exceeding Rs. 500 having regard 
to his condition in life and all the circum- 
stances of the case, and may order his 
property to be attached and sold for the 
recovery of the fine as also the costs of 
such attachment. Rule 14 enables the 
Court at any time it thinks fit to summon a 
witness to give evidence or produce any 
document in his possession and may exa- 
mine him as a witness or require him to 
produce the document. Rule 15 enables 
a witness either to attend the Court and 
produce a document or causes the same 
to be produced by other means. Rule 18 
then proceeds to say that if any person 
arrested under a warrant (under rule 10) 
is brought before the Court, the Court can 
release him on his giving reasonable bail 
or other security for his appearance and 
on failing to give such bail or security, 
the Court may order him to be detained 
in the civil prison. Rule 20 provides for 
consequences of refusal of a party to a suit 
to give evidence or produce any document 
when called upon by the Court. That 
rule enables the Court to pronounce judg- 
ment against him or make such order in 
relation to the suit as.it thinks fit and 
according to rule 21 wherein a party to a 

sult is required to give evidence or pro. 
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duce a document, the provisions as to 
witnesses shall apply to him as far as they 
are applicable. 


7. The provisions contained in Order 16, 
rule 10 are of a highly penal nature an 
therefore it has to be construed strictly. 
Rules 10 and 18 suggest that if a witn 
fails to produce a document without la 
excuse, he may be arrested and detain 
in civil prison if he fails to give securi 








upto the next ASN date. 
matter of comparison rule 20 says that 
where a party to a proceeding fails to 
produce documents in his hands the 
Court is enabled to pronounce judgment 
against him in the suit, and can it be 
said such party in addition to his suffer- 
ing a judgment inst him as a result 
of the default is liable to be arrested and 
detained in civil prison under rules 10 and 
18 read with rule 21. I have not come 
across a case where a party to a proceed- 
ing who has failed to produce a document 
in his hands being arrested and kept in 
civil prison for such default. While such 
is the case so far as the parties to the suit 
before the Court are concerned, is the 
Court empowered to arrest a witness 
and keep him in civil prison for his default 
in producing a document? Havin 
regard to the setting in which the above 
rules have been placed, I am of the view 
that the arrest contemplated by rule 1 
or 18 is only to compel the witness to 
attend the Court either to give eviden 
or to produce a document and to s 
his presence in Court on the date fixed 









inability to produce the document, 
Court cannot detain such witness in civil 
prison till the witness produces the docu 
ment summoned on the basis of a 


witness should have the custod 
document. As in this case where th 
witness appears before the Court and 
says that the document has been either 
misplaced or lost and that even after a 
diligent search it could not be traced, if 
the Court detains him in civil prison for 
non-production the witness has to be in 
jail throughout his life, if in fact the docu- 
ment had been lost. If the Court forms a 
wrong impression that the witness should 


have the custody of the documents, 
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resulting in the arrest and detention of 
the witness in civil prison, there is no 
escape forthe witness for ever. Iam not 
in a position to construe rule 10 or 18 
as enabling the Court to arrest and detain 
a witness who appears before the Court 
and gives a lawful excuse for non-produc- 
tion of the document summoned. Those 
rules will apply only to cases where the 
witness naker appears before the Court 
nor gives a lawful excuse for non-produc- 
tion of the document. Lawful excuse 
does not always mean an excuse accepta- 
ble to Court. In this case the appellant 
appeared before the Court in answer to 
the summons and produced one document 
out of thel three documents and repre- 
sented to the Court that the other two 
documents: had either been misplaced or 
lost and that even after a diligent search 
the same could not be traced. But the 
Court below, merely proceeding on the 
basis of thé averments in the respondent’s 
affidavit that the appellant had in collu- 
ion with the plaintiff in the suit taken- 
ack the documents from Court and supp- 
essed the!same, held that the appellant 









lant and detaining him in civil prison. 
Rule 10 of Order 16 is intended to enable 
the Court to assist the parties by compell- 
ing the obedience of recalcitrant witnesses 
d it gives a discretion to the Court to 
take coercive measures in case of dis- 
obedience lof its orders. But such a dis- 
cretion must not be arbitrarily exercised. 
This has béen laid down in Inre, Premchand 
Dowlatram!. There a witness was sum- 
moned to produce a document in Court in 
connection with a certain suit. The 
witness attended the Court, but did not 
produce the document, stating on oath 
that it was not in his possession. But the 
Court disbelieved this statement and fined 
him under section 174 of the Code of 
Civil Procedure, 1882. A Division Bench 
of the Bombay High Court held that the 
imposition of fine was illegal and that the 
jurisdiction of the Court to punish under 
section 174 of the Code existed only in the 
case of a witness, who, not having attended 
on summons, has been arrested and 
brought before the Court and that the 
case of a witness who having a document 
would not produce it is provided for by 


1. ee R Bom, 63, 
| 


section 175 of the Indian Penal Code and 
section 480 of the Code of Criminal 
Procedure. The Court also held that 
where a witness denies, on oath, that he 
has the possession or means of producing 
a particular document, he can, if he has 
been guilty of falsehood, be prosecuted 
for giving false evidence in a judicial 
proceeding. 


8. In Rangaswami v. Konda Reddy, Sesha- 
giri Aiyar, J. had occasion to construe the 
scope of rules 10 and 12 of Order 16. In 
that case the witness was asked to produce 
a document. The witness appeared in 
obedience to the order of the Court requir- 
ing him to produce the document and 
stated that the document was not in his 
possession and the Court issued a warrant 
for the arrest of the witness and subse- 
quently proceeded to attach his immove- 
able properties. This Court, in revision, 
held that it is illegal to impose a fine on 
the witness in such circumstances, charac- 
terising the action of the lower Court as 
“high handed and unjustified.” 


9. Chinnaswami v. Pichai Maricar*, dealt 
with a case where a witness, while being 
examined in Court admitted that he had 
certain accounts, and the Court called 
upon him to produce the books of 
accounts in his possession on another 
day. The witness took no notice of this 
direction and neither appeared in Court 
again, nor produced the accounts. The 
Court imposed a fine and in default 
ordered his property to be attached for the 
alleged disobedience in not producing 
the document on the date fixed by the 
Court. This Court, in revision, held that 
there was no provision in the Code of 
Civil Procedure or elsewhere entitling the 
Court to make such an order, that the 
order imposing the fine was not legal and 
that the Court, at the most, would have 
been entitled to draw whatever inference it 
considered right from the circumstances. 


10. While an order imposing fine for 
non-production of a document by a wit- 
ness been held in the above cases to be 
not legal when possession of the document 
was denied by the witness, in this case, 
the lower Court has passed an order of 
arrest of the witness and his detention in 
civil prison till the document is produced, 





2 ILR 1194) Mad D + (1946) 2 MLJ 
140 ADR: 4947 Mad, 58. “ READ, 
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Such an order is clearly outside the pro- 
visions of either rule 10 or rule 18. Rule 
12 suggests that even if a witness fails to 
appear in Court or appears in Court but 
fails to satisfy the Court as to his default, 
he has to be let off with a fine not exceed- 
ing Rs. 500. In the face of this provision 
it is not possible to construe rule 10 as 
enabling the Court to arrest a witness for 
non-production of a document and detain 
him in civil prison till the document is 
produced. In my opinion the provision 
of rule 10 has to be construed as enabling 
the Court only to compel the attendance 
of a recalcitrant witness before Court by 
issuing a warrant of arrest. The form of 
warrant of arrest of witnesses (Form 
No. 17) prescribed under Order 16 rule 10 
clearly points out that the arrest is 
intended only to bring the witness before 
the Court in view of his failure to attend 
Court as per the summons issued earlier 
or of his avoidance of service of the sum- 
mons. Form No. 18 warrant of com- 
mittal also suggests that a committal to 
a civil prison is ordered only because of 
the witness’s failure to give security for 
his appearance on a later date and not for 
the non-production of the document 
specified by the Court. A reading of the 
provisions of Order 16, rule 12 suggest 
that even if the Court disbelieves the 
witness’s statement that he has lost the 
document in question and considers the 
excuse given as not lawful, the Court can 
at the most fine him in a sum of Rs. 500 
and attach his properties to realise the 
said fine. The Court has definitely no 
power to order the arrest of a witness and 
detain him in civil prison for non-produc- 
tion of a document. The lower Court 
has not exercised its discretion in a proper 
or judicious manner in passing the order 
in question, and has acted in an arbitrary 
anner. If really appellant is keeping 
ack the documents in collusion with the 
plaintiff, the remedy is to invoke section 
175 of the Indian Penal Code, and section 
490 (sic) of the Code of Criminal Proce- 
dure. 
l1. The learned Counsel for the res- 
pondent mainly relies upon the fact that 
the document was taken return of by the 
appellant from the Court just a few days 
, before the filing of the present suit and 
that clearly showed that he had colluded 
with the plaintiff in secreting the docu- 
ments apprehending that the respondent 
will take advantage of those, documents 
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in the suit. Whatever be the motive with 
which the appellant took back the docu- 
ments from the Court, that alone cannot 
be the basis for a finding that the appel- 
lant is suppressing those documents in 
spite of the summons from the Court. 
Assuming that the appellant took back 
the documents at the instance of the 
plaintiff, if the documents have been 
really lost as alleged by him, the appellant 
cannot be put in civil prison throughout 
his life for non-production of the lost 
documents. The Court below has come 
to the conclusion only on the averments 
made in the affidavit of the respondent 
that the appellant was in collusion with 
the plaintiff without any other material. 
Whatever might have been the motive of 
the appellant in taking back the docu- 
ments, if they have been really lost and 
if he cannot produce the same before the 
Court for that reason, that should be 
taken as a lawful excuse for non-produc- 
tion of the documents. The lower 
Court’s finding that the appellant is in 
fact in possession of the documents is 
merely based on probabilities and sur- 
mises, It is not possible for me to accept 
such a finding and allow the order of 
arrest and detention ordered by the lower 
Court to stand. 


I herefore, allow the appeal with costs 
and set aside the order of the lower 
Court. 


V.M.K. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Presenr:—A. Alagriswami, J. 
Textool Co. Ltd., Coimbatore Petitioner * 





U. 


The Ganapathi Town Panchayat 
Respondent. 


Madras Panchayats Act (XXX of 1958), 
section 111—Notification published under, 
Schedule, Items 21 (14) and 23 (12)— 
Factory for manufaciure of textile machinery 
—Levy of licence fee both under Items 21 (14) 
and 23 (12)—Validity. 


It is an elementary proposition of law that 
a taxing statute must be construed strictly 


*W.P. No. 3353 of 1968. 16th April 1969 
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and unless the wording of the statute cle- 
erly justifies it a wider interpretation 
should not be pl«ced upon it t that 
justified by the language of the statute 
itself. ‘Therefore when item 21 (14) in 
the Schedule to a notification published 
under section 111 of the Panchayats 
Act, mentions using machinery exceeding 
500 H.Ps. and item 23 (12) also speaks of 
using of machinery or manufacturing 
plant they are not referring to separate 
things but to the same thing. Hence the 
levy of licence fee on a factory manufac- 
turing textile machinery worked with 
the aid of electric power can only be 
under one of the items. 


Petition under Article 226 of the Cons- 
titution of India, praying that in the 
circumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records relating to the 
notice No. 191 of 1968, dated 19th 
August, 1968 on the file of the Gana- 
pathy Town Panchayat the respondent 
erein and quash the said notice and 
made therein. ; 
V. Tyagarajan for Messrs. King and 
Partridge, for Petitioner. 


G. Ramanijam, for Respondent. 
The Court made the following 


Orver.—The petitioner company has a 
factory for the manufacture of textile 
machinery within the limits of Ganapathy 
Town Panchayat in Coimbatore District. 
That factory contains 710 machines and 
the total horse power of the said machines 
is 3951. All the machines are worked with 
electric power only. Under section III 
of the Panchayats Act a licence should be 
taken out for the purpose of running this 
machinery and licence fee is payable as 
specified against each item in the schedule 
to a notification published by the Pan- 
chayat Board. Item 21 (14) in the Sche- 
dule under the heading ‘ Electric Power’ 


is as follows : ‘‘ Using Machinery excee- ` 


ding 500 H.P.—Rs. 350 for 500 H.P. and 
25 nP. for every additional H.P. subject 
to a maximum of Rs. 450”. Item 23 
(12) in the same schedule under the 
heading ‘‘ Power other than Electricity”? 
states as follows : 


‘Using any machinery or manufactu- 
ring plant for industrial purpose either 
. by electric power or steam power such 
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as gin, docorticator, power press, lathes 
expellers, boilers, rice huller, flour grin- 
der, coffee grinder (for each machi- 
nery) Rs. 15 annual”, . 


The petitioner has paid the licence fee 
under item 21 (14) of maximum of Rs. 450. 
What the Panchayat‘Board has ie tp 
to do is to charge in addition to the Rs.450 
already paid by the petitioner Rs. 15 for 
each one of the 710 machines found in 
the petitioner’s factory. It is this part 
of the Panchayat’s demand that is ques- ~ 
tioned in this writ petition. 


2. The total horse-power of all the machi- 
nery as I already mentioned, is 3951 and 
all the machines are run by electric 
power. They are all found in one place 
and they are all engaged in producing the 
same textile machinery. Each of the 
machine is engaged in different processes 
necessary for the production of the final 
product which is the complete textile 
machinery. Thus, they are all engaged 
in an integrated activity of producing 
machinery. They are engaged in shap- 
ing, drilling, polishing, grinding, planing, 
boring, welding, rolling, punching, threa- 
ding, gear cutting, etc. All these processes 
are necessary to produce the final product. 
Therefore, all this machinery, it 
appears to me, should be treated as one 
single unit and they cannot be treated, 
each individually. Though not directly 
in point, I may refer to the decision (of 
the Privy Council) in Corporation of Cal- 
cutta v. Cossipore Municipality1, where at 
page 32 their Lordships said that the 
word ‘‘ machinery” when used in ordin- 
ary language means prima facie some 
mechanical contrivances which by them- 
selves or in combination with one or 
more other mechanical contrivances, by 
the combined movement and inter- 
dependant operation of their respective 
parts generate power or evoke, modify, 
apply or direct natural force with the 
object in each of effecting so definite and 
specific a result. This decision has been 
followed by the Supreme Court in Com- 
missioner of Income-tax v. Mir Mohamed Al*. 
After referring to the above observations 
of the Privy Council at page 1696 their 





at (1922) L.R. 48 L.A. 435: ALR 1922 PC. 

2. (1964) 2M.LJ.(SC,) 66 : (1564) 2 An. 
W.R. (5 C.) 66: (1964) 2 1.7 J. 163: (1964) 2 
S.C:J, 354; ALR. 1964 (S.C.) 1693. 
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Lordships of the Supreme Court also 
pointed out that in respect of a diesel 
engine which was clearly -a machinery it 
was not a plant or part of plant at that 
stage because it had not been installed in 
any vehicle. Ifit had been installed in 
any vehicle or as part of a plant it is 
obvious therefore that it cannot be trea- 
ted separately as an individual item. 
Taking the simplest case of what one 
finds in most homes of a water pump 
driven by an electric motor, it is obvious 
that the water pump and the electric 
motor cannot be treated as separate items 
and licence fees levied on each of them 
eparately. It is an elementary proposi- 
tion of law that a taxing statute must be 
nstrued strictly and unless the wording of 
e statute clearly justifiesit a wider 
interpretation should not be placed upon 
it than that justified by the ge of 
the statute itself. Therefore when item 
1 (14) mentions using machinery excee- 
ing 500 H.Ps. and item 23 (12) also 
eaks of using of machinery or manufac- 
ing plant they are not referring to two 
eparate things but to the same thing. 











3. I may also refer to the statement of law 
in corpus juris secundum and the American 
Jurisprudence for the purpose of showing 
thatin such cases it is notopen to the 
taxing authority to split a single integra- 
ted activity into its component parts 
and tax or charge licence fee in respect of 
each portion. In 53 C.J.S. S. 10 (p. 483) 
itis observed that a municipality which 
has simply been given the power to impose 
licence taxon a business or occupation 
may not divide the business or occupation 
into its constituent elements, parts, or 
incidents and levy separate tax on each 
or any element. 


4, In American Jurisprudence, Volume 38, 
page 34 itis said where a municipality 
(was) simply given the power to impose a 
licence tax on a business, it cannot divide 
such business into the constituent 
elements, parts or incidents and levy a 
separate tax on each or any element, 
part or incident thereof. The principle 
would apply to the case of machinery also. 
I am of the opinion therefore that what 
the Panchayat Board purported to doin 
this case really amounts to a deuble levy 
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of licence fee in respect of the same 
machinery and that isnot permissible 
under the rules. 


5. The writ petition is therefore allowed 
and the order of the Panchayat Board 
demanding an excess sum of Rs. 10,650 
is quashed. The petitioner will have its 
costs from the respondent. Advocate’s 
fee Rs. 100. 


V.K. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K. Veeraswami, Chief Justice 
and P. R. Gokulakrishnan, J. 


Meenakshisumdaram and 





others Appellants* 
a. 

Srinivasaga Reddiar (died) and 

others .. Respondents. 


(A) Hindu Succession Act (XXX of 1956), 
section 14 (1)—Sale by widow before the coming 
into force of the Act—Widow however continu 
ing in possession of the property sold—Appli- 
cability of section 14 (1). 


Section 14 of the Hindu Succession Act 
no doubt says that any property posses- 
sed by a female Hindu, whether acqui- 
red before or after the commencement 
of the Act, should be held by her as full 
owner thereof and not as limited owner. 
But it is obvious that, unless the possession 
of the widow is rested on some vestige of 
title in her it will not enable her to take 
advantage of this provision. [Para 3]. 


Thus, where a widow had parted with 
title to the property by executing a sale 
deed before the coming into force of the 
Hindu Succession Act but continued to 
be in possession of the same, she must be 
taken to have been in wrongful possession 
or at any rate, to bein possession without 
rightful basis or title therefor. To such a 
case, section 14 (1) will have no appli- 
cation. [Para 3]. 


(B) Hindu Law—Widow—Alienation by 


widow of her husband’s property for raising 
money for maintenance—Validity. 





* L.P.A. No. 41 of 1963 against 
5: A: Nos 842 of 1960, 18th March, 1960, 


tj MBENAKSHISUNDARAM Y. SRINIVASAGA REDDIAR (Veeraswami, C. J.). 


An alienation made by a widow of her 
husband’s property to raise money for her 
maintenance is valid and binding on the 
estate of the husband. A widow is 
entitled to raise money for her mainten- 
ance. That would be a necessary purpose. 
[Para 3] 
Appeal under clause 15 of the Letters 
Patent against Judgment and decree of 
the Honourable Mr. Justice Venkatadri, 
dated 18th December, 1962 and passed 
in §.A.No! 842 of 1960 preferred against 
the decree of the District Court of 
Madurai in A.S.No. 220 of 1958 (O.S. 
No. 237 of 1956, District Munsif’s Court, 
Tirumangalam) 
N. Sivamani and M.V. Krishnan, for 


Appellants. 
Gopalaswamt Ayyangar, for Respondents. 


The Judgment of the Court was delivered 
by | 

Veeraswami, C.7.—This appeal by the 
plaintiffs arises out of a suit brought by 
them as reversioners for a declaration 
that an alienation by the 2nd defendant 
of her husband’s properties was not for 
necessity and for recovery of possession of 
the suit properties. Disagreeing with the 
trial Court, the first appellate Court gran- 
ted a decree on the view that the aliena- 
tion was not for necessity. Venkatadri, J., 
without going into the question of neces- 
sity reversed the judgment of the first 
appellate Court on the ground that in 
view of the fact that the widow continued 
tobe in possession even after the sale, 
the property had vested in her absolutely 
with the result the reversioners would not 
beentitled to succeed to it. But the 
learned Judge granted leave to appeal. 


2. The sale dated 2nd May, 1956, executed 
by the widow to the rst defendant was for 
a sum of Rs. 6,000 of which the bulk of 
the consideration was recited to be in 
discharge of three earlier promissory notes. 
There was due respectively on each of the 
promissory notes Rs. 1,353, Rs. 1,288-10-8 
and Rs. 962-10-8. The dues just men- 
tioned were as on the date of the disch 

of the promissory notes. The balance of 
Rs. 2,425-10-8 was paid to the 2nd 
defendant before the Sub-Registrar at 
the time of the registration of the sale. 


3. The view of the learned Judge was 
rested on a subsequent release deed execu- 
ted by the 2nd defendant from which it 
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appeared as if she had continued to be 
in possession notwithstanding the earlier 
sale because of some disputes. The 
release deed mentioned further that the 
disputes had been settled with the aid of 
certain arbitrators and that on payment 
of a sum of Rs. 200 the release was execu- 
ted and possession was delivered to the 
purchaser. The learned Judge thought 
that since the widow was in possession 
when the Hindu Succession Act came into 
force on 17th June, 1956, by reason of 
section 14, the widow became absolutely 
entitled to the property. We are unable 
to share this view. The widow had already 
sold the property as early as 2nd May, 
1956. Even the release deed subse- 
quently executed asserted that fact, but 
only said that because of certain disputes, 
she had not delivered possession. It 
follows, therefore that the widow had no 
title whatever to the property and the fact 
that she was in possession when the Act . 
came into force did not confer any title on 
her p that reason. Section 14 no doub 
says that any property possessed b 
female Hindu, artes aquired before o 
after the commencement of Act, shoul 
be held by her as full owner thereof 
not as limited owner. But it ts obvio 
that, unless the possession of the widow i 








been in wrongful possession, or, at an 

rate, to be in possession without rightfu 

basis or title therefor. To such a case, 
in our view, section 14 (1) will have no 
application. We think that this proposi- 
tion is supported by the ratio of Eramma 
v. Veerupana1. To the same effect is the 
decision of the Supreme Court in C.A. 
No, 108 of 1966 in which it has been held 
that under section 14a widow would get 
absolute right only if the property was in 
her possession either mediately, or imme- 
diately on the date the Act came into 
force, but not so, ifshe had already sold 
the property to others. Though that is 
our view on the scope of section 14 and 
its applicability to the facts of this case, 
this does not enable the appellants to 
succeed. We are of the view that the sale 
was supported by necessity to a large 











1. (1966) 2S.C.R 626 :(1 1SCJ. 746: 
ALR. 1966 (S.C) 1879. 9 
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extent. So far as the promissory note 
which related to raising of loan for deepen- 
ing and repairing the well was concerned, 
the first appellate Court was right in its 
finding that the necessity for such a loan 
was not established. In fact, the Subor- 
dinate Judge held that there was no well 
at all and if there was a well, there was 
no need for deepening it. As to the other 
romissory notes we are satisfied that the 
fois thereunder were raised for necessary 
purposes, namely, one was for the purpose 
of fulfilling the wishes of the husband of 
the widow in respect of a temple and the 
purpose for the other promissory note 
was to reclaim or improve the lands. 
We do not see why these purposes could 
not he regarded as purposes which would 
support the borrowing as binding on the 
estate of her husband. The sum of 
.2,425-10-8 paid before the Sub-Regis- 
was intended for her maintenance. 
aving practically alienated all the proper- 
ties, the widow was entitled to raise 
oney for her maintenance. That would 
be a necessary purpose. We are on the 
hole, therefore, of opinion that the sale 
was supported by necessity to the extent 
of Rs. 4,645. 


4. It is contended that since the sale is 
supported by necessity only in part, we 
should set aside the sale and direct the 
appellants to pay a sum of Rs. 4,645, to 
the first defendant. We are not inclined 
to take this view. The facts do not show 
that the 1st defendant was not a bona fide 

urchaser. Whether a sale is supported 

y consideration only in part or not 
would depend upon the circumstances of 
each case. We are satisfied that the sale 
should be upheld. At the same time, 
since we have found that it is not suppor- 
ted by consideration to the extent of 
Rs. 1,355, we make a decree in favour of 
the appellants for recovery of Rs. 1,300 with 
interest from to-date at 74 per annum 
from the 1st defendant. This amount 
will be a charge upon the property 
covered by the sale. 


5, Subject to this modification of the 
decree, the appeal is dismissed with pro- 
portionate costs, 


V.K. 


Order accordingly. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—K. S. Palaniswamy, F. 


A. Subramanyam and others = Plaintiffs* 


U. 


B. Yegnanarayaniah and naother 
Defendants. 


Civil Procedure Code (V of 1908), section 92 
—Scope and applicability— Whether a suit 
falls within the scope of the section—Deter- 
mination—Criteria—Siat comprising reliefs 
relating both to public as well as private trust— 
Such reliefs indivisible—Applicability of 
sechon 92. 


Maxim—‘A person cannot approbate and repro- 
bate ’°—Scope. 


Before section 92, Civil Procedure Code, 
could be invoked three conditions should 
be satisfied. In the first place, there must 
be a trust created for a public purpose of a 
charitable or religious nature. Secondly, 
the allegation as to the breach of such 
trust must be deemed to be necessary 
for the administration of such trust. 
Thirdly, the relief claimed in the suit 
must be one or the other of the reliefs 
mentioned in clauses (a) to (A) of sub- 
section (1) of the said section. [Para 8] 


To find out whether or not a suit falls 
within the scope of section 92 only the 
allegations made in the plaint has to be 
examined. What may be stated in the 
written statement is irrelevant. [Para 16] 


What is barred by sub-section (2) of 
section 92 is the institution of the suit 
and not mere maintainability. What the 
Court should see is the plaint as pre- 
sented at the time of the institution and 
also should see what the prayers were 
in the plaint on the date of the institu- 
tion. Any amendment or abandonment 
which may be made at a later stage 
would be wholly irrelevant in consider- 
ing the question whether the suit was 
properly instituted or not. [Para 27] 


Section 92 is wide in its terms. But it 
has been held to be inapplicable even 
to a case of public trust in certain 
circumstances, if the relief asked for is 


*C.S, No. 35 0f 1962. 4th September, 1969, 


ij SUBRAMANYAN v. YEGNANARAYANIAH (Palaniswaitty, J.) 


intended only to vindicate or protect per- 
sonal rights. But to say that the section 
is inapplicable even to a case such as 
the present one, in which the clear and 
avowed object is the proper management 
of the public trust even though inciden- 
tally private right might also be attrac- 
ted, would amount to setting at naught 
the mandatory provisions contained in 
section 92. If the relief which a plaintiff 
wants is so'Inextricably and intimately 
connected with a matter, which cannot 
be agitated except in conformity with 
certain provision of law, he cannot evade 
such a provision but should necessarily 
conform to that provision even to vindi- 
cate his personal right. [Para. 22] 


In the present case the suit is so framed 
as to include reliefs relating to public 
as well as private trust and the reliefs are 
not divisible. The bar under section 92 
(2) cannot, therefore, be escaped. 


(Applicability of maxim that a person 
cannot approbate and reprobate dis- 
cussed in the judgment vide Para 31). 


V. Thyagarajan and Alladi Subramaniam, 
for Plaintiffs. 


P. V. Chalapathi Rao, T. M. Kasturi, 
L. V. Krishnaswami Iyer, S. Kothandaraman, 
K. Venkateswara Rao, A. Sankaran, M. 
Krishnaswami, R. Krishna Iyer, C. P. Raja- 
gopala Iyengar and V. C. Veeraraghavan, 
for Defendants. 


The Court delivered the following 


Jupoment.—Issue No. 1 framed in this 
suit has been heard as preliminary issue 
and it thus reads: 


« Is the suit not maintainable for 


want of sanction under section 92 of 
the Code of Civil Procedure.” 


Z. The relevant facts are these. One 
Vavilla Venkateswara Sastrulu was possess- 
ed of extensive properties both at Madras 
and at Nellore in Andhra Pradesh. 
He was also conducting a printing and 
publishing concern known as “‘ Vavilla 
Ramaswamy Sastrulu and Sons ”’, reputed 
for the publication in classical, religions, 
devotional and literary works in Sans- 
krit, Telugu, Tamil, Hindi, etc. He 
died intestate and issueless on gth April, 
1956 leaving his widow, Vavilla Sub- 
bamma, who became entitled to all the 
properties of her husband with absolute 
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powers under the provisions of the Hindu 
Succession Act, 1956. With a view to 
cater to the spiritual beatitude of her 
husband and for the perpetuation of the 
trust carried on by her husband, Vavilla 
Subbamma executed a deed of trust on 
goth June 1956. Under the trust deed 
she constituted herself as the sole trustee 
for her lifetime with the assistance of such 
adviser or advisers as she may choose at 
her discretion. She also reserved to 
herself the power and right to nominate 
her successors as trustees in office either 
by deed or will to administer the trust in 
accordance with the provisions of the 
trust deed. The trust deed further pro- 
vided that in case the founder failed to 
nominate her successors, the manage- 
ment shall vest in a Board of three 
trustees. Provision was also made as 
regards the persons from whom the 
choice of trustees should be made. 
Duties of the trustees were also laid 
down in detail. What trusts should be 
performed were also indicated. Para- 
graph 19 of the trust deed, which is 
important, runs thus: 


‘* The trustee shall cause the accounts 
of the Trust to be duly audited.annually 
by the 31st of March by a duly qualified 
auditor or auditors. As soon as the 
auditor furnishes his certificates and 
report, the trustees shall make due 
provision from and out of the nett 
profits for the following: 


(a) 5 per cent for the parishad referred 
to in clause 14 supra; 


(6) 5 per cent for the distribution of 
tuition fee, etc., for the poor students; 
vide clause 15 supra; 


(cà 10 per cent fund for the Hall. 
(d) 5 per cent for the Library. 


(e) 15 per cent for reserve—vide clause 
20 infra; 

(f), 5 per cent for sinking fund—clause 
21 infra.” 

3. The next important provision is con- 
tained in paragraph 23, which runs thus: 


*°93. The trustees shall make suff- 
cient provisions from the net profits 
to disch: rge the debts and pay the 
estate duty referred to in Schedule ‘ B’ 


hereunder. ‘The surplus in regard to 
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the balance of the net profits shall be 
divided into nine equal shares. Of the 
said g shares two shares shall be taken 
by Yavilla Subbamma, the sole trustee; 
and out of the remaining 7 shares (1) 
K. Viswanathan, (2)  Srimathi 
K. Gnanambal (wife of K. Rama- 
nathan), (3) A. Subramanyam, (4) 
A. Kanakavalli Amma, (5) CG. Veda- 
girirama Sastry, (6) C. Sitharama 
Sastry, and (7) K. Chandramoules- 
wara Sastry shall each be paid a share 
for the period of their lives. The 
share of each after his or her lifetime 
other than the shares of the sole 
trustee shall revert to the trust. The 
trustee, however, shall have the full 
liberty and right to make a disposition 
in respect of her shares by an appro- 
priate document in her lifetime. If, 
however, she fails to do so, her share 
also shall revert to the trust.” 


4. The two plaintiffs and defendants 2 to 
5 are among the beneficiaries mentioned 
above. The other beneficiary was one 
Chandramouleswara Sastri, who appears 
to have been the manager of the publi- 
cation concern, is no more. The plain- 
tiffs and ‘defendants 2 to 5 are the rela- 
tions of the founder, Vavilla Subbamma. 
After the constitution of the trust, the 
founder managed the trust as its sole 
trustee till her death on 12th September, 
1958. On roth September, 1958, she 
executed a will appointing the first 
defendant, son-in-law of her sister, as 
the sole trustee to come into office after 
her lifetime. This she did by virtue of 
the express powers reserved in the trust 
deed. The first defendant assumed 
management of the trust on the death 
of the founder on 12th September, 1958. 
On grd July, 1961, the plaintiffs applied 
to the Advocate-General, Madras under 
section 92 of the Code of Civil Pro- 
cedure, praying for his sanction to insti- 
tute a suit against the first defendant 
enclosing a copy of the plaint proposed to 
be filed. The six defendants, who 
are parties in this case, were ranked as 
defendants in that plaint. The plaintiffs 
alleged against the first defendant 
various acts of malfeasance, misfeasance, 
non-feasance, breaches of trust, misap- 
propriation of trust monies and failure 
to pay them their share in the income 
derived from the trust properties. 
Among several pleas, the first defendants 
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contended that the trust was a private 
trust and that, therefore, the application 
for sanction under section 92 of the 
Code of Civil Procedure was incom- 
petent. In the course of the hearing before 
him, the Advocate-General directed the 
first defendant to deposit a sum of Rs. 
10,000 towards the public items of the 
trust and wanted the first defendant to 
take out an originating summons before 
this Court seeking directions with regard 
to the items dealing with public trust. 
Accordingly, the first defendant filed 
G.S. No. 77 of 1961 (O.S.) in the 
nature of originating summons with 
regard to the items (a) to (d) of paragraph 
19 of the trust deed already adverted to. 
This matter came up before Kailasam, J. 
who held that all those items related to 
public trust and directed the first defen- 
dant to deposit a sum of Rs. 37,500 into 
Court which the first defendant accord- 
ingly did. . 
Thereupon, the Advocate-General passed 
the following order on  sstNovember, 
1961:— 


“In view of C.S. No. 77 of 1961 
(O.S.) having been filed, consent to 
file the intended suit in sanction Appli- 
cation No. 4 of 1961 is refused. 


2. As regards private rights they are 
of course free to take proceedings.” 


5. The plaintiff instituted this suit on 
12th February, 1962, making the same, 
allegations against the first defendant as 
regards acts of misfeasance, malfeasance, 
non-feasance, breach of trust, misap- 
ropriation of trust monies, etc. praying 
or the following, among other reliefs: 


“ (1) that the first defendant may be 
removed from the trusteeship and of 
the management of the trust pro- 
perties; 

(2) that the first defendant may be 
directed to render a true and proper 
account of his management and inter- 
ference with the trust estate from 12th 
September, 1958 until h's removal and 


to pay to the trust estate such sum as 
may be found due on such account 
taking; 


(3) that a Board of three trustees 
may be constituted as per the pro- 
visions contained in the trust deed 


dated goth June, 1956, ora Board of 
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such other number of trustees may be 
constituted in such manner as to this 
Honourable Court may seem fit and 
proper for the due administration and 
management of the trust; 


(4) that a proper scheme for the 
due administration and management 
of the suit trust and its properties may 
be framed by this Honourable Court.” 


6. Among’ the several defences raised by 
the first defendant, one is with regard 
to the maintainability of the suit, and it 
is whether the suit is not maintainable or 
barred without the sanction of the 
Advocate-General under section 92 of the 
Code of Civil Procedure. When this 
matter came up for hearing before 
Ramamurti, J., it was contended on 
behalf of the plaintiffs that they were 
seeking relief in the suit not with regard 
to the public trust, but only to enforce 
their rights under the private trust created 
in the same document and that, if 
necessary, the plaintiffs were prepared to 
file an application for amendment of the 
plaint with a view to clarify the 
position. The learned Judge recorded 
by an order dated 27th January, 1966, 
that in view of what was stated before 
him it was not necessary that an appli- 
cation for amendment should be filed 
and that it was sufficient to record that 
the plaintiffs were not seeking any relief 
with regard to the public trust created in 
the trust deed. The learned Judge also 
observed that it was still open to the 
defendant to raise any objection if they 
were so advised as to whether the suit 
was maintainable in the present form 
after the clarification referred to above. 
The matter again came up before the 
same learned Judge for a consideration 
of the question of the maintainability 
of the suit.. After hearing the arguments, 
the learned Judge orally indicated his 
view that the suit did not require the 
sanction of the Advocatet-General and 
was hence maintainable. Without 
recording his reasons for that conclusion 
on that question he directed the 
appointment of a Commissioner for 
recording evidence on the allegations 
already made in the plaint against the 
first defendant. Against this order of 
appointment of Commissioner, the first 
defendant preferred an appeal in O.S. A. 
No. 44 of 1966. Anantanarayanan, C.J. 
delivering the judgment on behalf of the 
7 


Bench, indicated what should be done 
by the Commissioner and what the 
parties should do with regard to the 
matter referred to him. He gave oppor- 
tunity to the parties to apply to the trial 
Court for further directions in that 
regard, at the same time observing that 
if oral evidence was given on a crucial 
matter in determining the issues, it would 
be clearly desirable that the said evidence 
was adduced before the trial Judge himself 
and not before the Commissioner. The 
Bench disposed of the appeal with those 
observations which were considered to 
be in the nature of clarification. As 
regards the view expressed by Rama- 
murti, J., on the question of maintain- 
ability of the suit under section 92 of 
the e of Civil Procedure, the Bench 
observed that they were not concerned 
with that matter at that stage, that if 
the Jearned Judge stated his reasons for 
his views the parties aggrieved would 
have a right of appeal and other remedies 
at law and that, therefore, in view of the 
position obtaining at that stage there 
was no need for the Bench to go into 
the question. After the disposal of the 
above original side appeal, the matter 
was not proceeded with furtHer. It is 
represented on behalf of both sides that 
the Commissioner has not done any 
work. Inasmuch as the matter as to 
the maintainability of the suit has not 
been disposed of by a judgment rendered 
in accordance with law, the learned 
Counsel for the first defendant wanted 
me to hear this as a preliminary issue 
and give a judgment. His submission 
was that if his contention were to prevail 
then it would be unnecessary ,for the 
parties to waste time and energy, on the 
question of the several charges , levelled 
by the plaintiffs in their plaint. It is in 
those circumstances that this issue has 
been taken up as a preliminary issue. 
7. Section g2 of the Code of Civil 
Procedure, reads thus: 
‘92. (1) In the case ofany alleged 
breach of any express or constructive 
trust created for public purposes of a 
charitable or religious nature, or where 
the direction of the Court is deemed 
necess for the administration of 
any such trust, the Advocate-General, 
or two or more persons having an 
interest in the .trust and having 
obtained the consent in writing of the 
Advocate-General, may institute a suit, 
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whether contentious or not, in the 
principal civil Court of original jurisdic- 
tion or in any other Court empowered 
in that behalf by the State Govern- 
ment within the local limits of whose 
jurisdiction the whole or any part of 
the subject-matter of the trust is situate 
to obtain a decree— 


(a) removing any trustee; 

(b) appointing a new trustee; 

(c) vesting any property in a trustee; 
(d) directing accounts and inquiries; 
(e) declaring what proportion of the 
trust property or of the interest 


therein shall be allocated to any 
particular object of the trust; 


(f) authorising the whole or any 

part of the trust property to be let, 

sold, mortgaged or exchanged; 

(g) settling a scheme; or 

(h) granting such further or other 

relief as the nature of the case may 

require. 

2) Save as provided by the 

eligious Endowments Act, 1863 (or 
by any corresponding law in force in 
a part B State) no suit claiming any 
of the reliefs specified in sub-section 
(1) shall be instituted in respect of 
any such trust as is therein referred to 
except in conformity with the provi- 
sions of that sub-section.” 


8. Th is is a re-enactment of section 539 
of the Code of 1882, with certain modifi- 

tions. Before that section could be 
invoked, three conditions should be 
atisfied. In the first place, there must be 

trust created for a public purpose of a 

aritable or religious nature. Secondly, 
the allegation as to the bre.ch of such 
trust must be deemed to be necessary for 
the administration of such trust. Thirdly, 
the relief claimed in the suit must be 
one or the other of the reliefs mentioned 
in clauses (a) to (A) of sub-section (1) of 
the said section. The scope of this section 
arose for consideration in a number of 
decisions, and it is unn to refer 
to the several decisions on this point 
except those that have a bearing on the 
nature of the trust that arises for consi- 
deration in this suit, It is the common 
case of both parties that the trust created 
by Vavilla Subbamma is a composite 
trust consisting partly of public trust and 
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partly of private trust. The applicability 
of section 92 to a suit by one trustee 
against another trustee arose for consi- 
deration in Appanna Poricha v. Narasinga 
Poricha!. The Full Bench held that 
such a suit, even if relates to a public 
charitable or religious trust, would not 
fall within the scope of section 92 of the 
Code of Civil Procedure and may be 
brought without the sanction of the 
Advocate-General. The question arose 
before a Bench consisting of Leach, C.J., 
and Varadachariar, J., in Shanmugham 
Ghetti v. Govinda Chetty?, whether the 
aforesaid Full Bench decision can be 
taken as having laid down good law in 
view of the subsequent decision of 
Judicial Committee in Abdur Rahim v. 
Mahomed Barkat Ali”. The Bench held 
that the view of the Full Bench was not in 
any way affected by the decision of the 
Judicial Committee. Another Full Bench 
decision in Janaki Bai v. Thiruchitrambala 
Vinayakar*, also came up for considera- 
tion before the Bench. Varadachariar, J., 
in his separate judgment commented 
upon the observation of Cornish, J., 
namely, ‘‘ whether the suit falls within 
section 92 depends not upon the charac- 
ter in which the plaintiff sues but upon 
the nature of the relief sought,’ and 
observed that the ‘said position was not 
correct. This matter again came up for 
consideration before another Full Bench 
in Tirupathi Devasthanams Committee v. 
Krishnayya Shanbaga, in which one of the 
learned Judges was Leach, C.J. himself. 
The opinion of the Full Bench was given 
by that learned Chief Justice. He appro- 
ved the observations of Varadachariar, J., 
above referred to, and held that in deci- 
ding whether the suit falls within the 
scope of section 92, the Court must go 
beyond the reliefs sought and have regard 
to the capacity in which the plaintiffs are 
suing and to the purpose for which the 
suit is brought. 


9. If the matter relates to private trust, 
the question arises whether even such a 
suit would require the sanction of the 
il ae sR cD PA A 
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Advocate-General under section 92 in 
which the :reliefs similiar to those indica- 
ted in section 92 are asked for. When a 
person interested in private trust alleges 
mismanagement or acts of breach of trust, 
it is a civil right and under section 9 of 
the Code of Civil Procedure, such a person 
is entitled to seek redress in Court for the 
pui pose of remedying the mischief. Ina 
ong catena of cases it has been held that 
in the case of a private trust, Courts have 
jurisdiction to interfere for the purpose of 
seeing that no breach of trust is committed 
and that alscheme could be framed even in 
the matter of private trust and the trustee 
for the time being can be removed and a 
new trustee can be appointed further 
provision (can be made) for devolution ‘of 
the trusteeship and other matters con- 
nected with the trust, vide Narayanaswami 
v. Balasundaram) Chellam Pillai v. Chathan 
Pillai®, and Thenappa Chettiar v. Karuppan 
Chettiar, Such suits do not fall within the 
scope of section 92, Civil Procedure Code. 


10. The decision in Shabbir Hussain v. 
Ashiq Hussain*, to which Mr. Alladi 
Subramaniam, appearing for the plaintiffs 
relied, has 'no relevancy to this case, as 
that related to matters arising under 
the Charitable and Religious Trusts 
Act, 1920 'and Mussalman Wakf Act, 
1923. In Shah Jahan Begum v. Ibn Ali 5, 
on which reliance was placed on behalf 
of the plaintiffs, the trust was a composite 
trust, as injthe instant case. After meet- 
ing certain’ charities, a sum of Rs. 10, a 
month was directed to be paid to the 
plaintiffs in that suit who was the then 
Pesh namaz of a mosque. The said 
plaintiff and another person instituted 
a suit under section 92 impleading the 
persons who were then muttawallis and 
prayed for ‘their removal from the posi- 
tion of muttawallis and for rendition of 
accounts. The reliefs were based on the 
allegation that the trust was mismanaged 
and the income was applied in a manner 
which was not in accordance with the 
terms of the wakfnama. The trial Court 
found that those allegations were untrue, 
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that the accounts had been 
properly and carefully kept and that the 
income had all been spent in proper pur- 
poses. In that view, the suit was dismis- 
sed. In the appeal, a single Judge of the 
Allahabad High Court eed with those 
findings except on one point. He examin- 
ed the trust deed and came to the conclu- 
sion that the salary ought to have been 
paid to the plaintiff andin that view, he 
set aside the decree of the trial Court and 
remanded the suit for decision with a 
direction that an enquiry should be made 
into the amount of the income every year 
so that it might be ascertained exactl 
how much should have been paid in ea 
year to the plaintiff. This matter was 
taken on appeal. The Bench differing 
from the decision of the single Judge, held: 
“The learned single Judge of this 
Court was concerned with the private 
disputes between Ibn Ali (plaintiff) as 
one of the beneficiaries, and the trust 
through its mutawalli. We do not 
think that the dispute was one which 
properly arose ina suit under section 
g2. The interests of the public were 
not in any way affected by that dispute 
and there was no allegation, that the 
public had suffered in any way on 
account of the non-payment of the full- 
allowance to Ibn Ali if he was entitled 
to an allowance of more than Rs. 10, a 
month. On findings there was no 
cause of action for a suit under section 
92, Civil Procedure Code”, 


11. In the above view, the Bench 
restored the decision of the trial Court. 
That case also does not help the 
plaintiffs. 

12. In Thangachi Nachial v, Malumair1, 
on which reliance was placed on behalf of 
the plaintiffs, one of the issues framed in 
the trial Court was whether the suit was 
barred under section 92 of the Code of 
Civil Procedure. In that case, the plaintiff 
was a beneficiary interested in a trust and 
also, as an heir, entitled to be appointed 
as a trustee under the terms of the trust 
deed in certain circumstances. He institu- 
ted a suit for recovery of possession of the 
trust properties ane other reliefs. The 
trust in that case was created for the pur- 
pose of meeting the expenses of a Mouluth 
to be performed in the month of Rahiul- 
avul when 40 marakals of rice should be 
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cooked and distributed to relatives, friends 
and the poor and another Mouluth to be 
performed in the Mohurram month of 
each year in the Husainia Moulatkhana 
belonging to the settlor when 25 marakals 
of rice had to be cooked and distributed to 
poor muslims. The trust deed provided 
for the distribution of the three-fourths of 
net income from the lands. It also provided 
that one-fourth of the income was to be 
distributed among the founder’s santhathi, 
male and female. The trial Court found 
that the suit was not barred under section 
92. But in appeal, this point was not 
taken up and a decision in the appeal was 
invited only on the question (1) whether 
the plaintiff was entitled to maintain the 
suit, (2) whether the revenue sale which 
the defendants set up had been proper! 
held and could .be set aside and (3) 
whether the suit was barred by limitation. 
Inasmuch as there is no adjudication on 
the question of the maintainability of the 
suit under section 92 of the Code of Civil 
Procedure, that decision is of no vse in 
deciding this case. 

13. In Aboo v. Aboot, cited on behalf of 
the plaintiffs, a lady settled her properties 
upon a trustee with a direction that the 
income from the said property should be 
utilised towards certain trusts. The benefac- 
tions consisted of a primary trust for the 
benefit of the poor members of the settlor’s, 
her father’s and grandfather’s family, 
and subject thereto a secondary trust for 
the benefit of wider class of poor people of 
certain community and other objects was 
created and that was unquestionably for 
charitable and religious purposes. The 
secondary public trust was, however, to 
take effect only in the event of there 
being no primary objects or those objects 
not exhausting the whole of the income. 
Certain persons who called themselves 
relatives of the founder of the trust and 
calling themselves as the beneficiaries, 
brought a suit against the trustee alleging 
breach of trust on his part and for his 
removal and for appointment of a new 
trustee. The breaches complained of 
were all breaches affecting the income of 
the property as opposed to capital. In 
these circumstances, it was held that the 
trust, of which the breach was alleged, 
was nota trust for public purposes of a 
charitable or religious nature and that the 
case did not fall under. section 92 of the 
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Code of Civil Procedure. On facts it 
would be seen that what was sought to be 
litigated upon was only in respect of the 
private nature of the trust. 


14. In Bashtka: v. Srinivasa Thathachariar), 
the principle laid down is that a suit filed 
by an individual worshipper against the 
trustee complaining of infringement of 
his right of worship is not one falling 
within the scope of section 92 even though 
for the purpose of giving relief to the 
plaintiffs the Court may have to issue a 
mandatory injunction or give a direction 
to the “trustee. In Lakshminarayanan v. 
Punnayya*, on which reliance war next 
placed on behalf of the plaintiffs, the suit 
was by a trustee, and following the Full 
Bench decision in Appanna Poricha v. 
Narasinga Poricha®, it was held that the suit 
was not barred under section 92 of the 
Code of Civil Procedure. 


15. In Syed Abbas Saheb v. Amir Hamiza 
Saheb4, the trust deed which was acom- 
posite one provided for the purpose of 
certain charitable trusts and for paying 
overs the surplus to the descendants of the 
founder of the trust. The suit was laid for 
an account from the trustee only as regards 
the surplus. The question arose whether 
the suit against the trustee for rendition of 
such accounts attracted the applicability 
of section 92. In holding that section 92 
was not attracted, the learned Judge 
Govindarajachari, J., observed : 


“The argument regarding the bar 
under section 92, Civil Procedure 
Code, can be shortly dealt with. The 
account that is asked for does not relate 
to the charities which were directed by 
the settlor. The plaintiffs are seeking 
to enforce their private right in the 
surplus which remains after the charit- 
able purposes are met. No account is 
asked for in respect of those purposes. 
The bar under section 92 does not 
therefore arise.” 


16. To find out whether or not the suit 
falls within the scope of section 92, w 
must primarily concern ourselves with id 
examination of the allegations made i 
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itten statement is irrelevant—vide 
Abdul Razack v. Abdul Hamid}, In that 
view, that the first defendant has stated 
in paragraph 4 of the written statement 
about the scope of this suit, namely, that 
the plaintiffs have restricted their claims 
to private}trust (on which allegation the 
plaintiff’s į Counsel placed considerable 
reliance in support of his argument that 
section 92, |Civil Procedure Code, is not 
attracted) isnot relevant. That allegation 
is also inconsistent with the allegations in 
that paragraph in which the first defen- 
dant has |stated that the plaintiffs are 
attempting to frame a scheme for the entire 
trust inclusive of public trust. In the 
instant case, the plaint runs to several 
long paragraphs. Paragraph 3 sets out 
the relationship of the plaintiffs with 
Vavilla Venkateswara Sastrulu and his 
wife, Vavilla Subbamma. Paragraphs 4 
and 5 refer to the death of Vavilla 
Venkateswara Sastrulu and the properties 
possessed by him. Paragraph 5 sets out 
the circumstances under which the trust 
deed came;to be executed. Paragraphs 
6 to g set out the terms of the trust in 
elaborate ‘details both as regards the 
public trust and private trust. In para- 
graphs 10 and 11 reference is made to the 
execution of the will by Vavilla Subb- 
amma. Allegations are also made against 
the first defendant to the effect that he 
brought about the will for his own ends by 
exercising [influence over Subbamma. 
Paragraphs! 12 to 37 set out the several 
charges of malfeasance, misfeasance, 
falsification} of accounts, breach of trust, 
misappropriation of trust money etc. In all 
these paragraphs the trust asa whole is 
referred to.. It is alleged in unambiguous 
terms that all the breaches attributed to 
the first defendant was in respect of the 
institution as a whole. Emphasis is laid 
on the failure of the first defendant to 
perform the charities of public nature. 
Emphasis is also laid on the alleged 
failure of the first defendant to cause the 
publication :of classical works in several 
languages’ already referred to, which is 
an integral part of the public trust. Para- 
graph 37, which is important, reads thus : 
“37. The plaintiffs submit that the 

first defendant has been guilty of gross 
laches and negligence in the manage- 
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ment and administration of the trust 
estate. He has also committed several 
acts of breaches of trust and misappro- 
priation of moneys and funds belonging 
to the trust estate which have alread 

been set out above. The plaintiffs 
therefore submit that the first defendant 
has been guilty of acts of misfeasance, 
non-feasance in the matter of the 
administration ofthe trust and its 
properties and business. He is liable to 
render a trueand faithful account of 
his management of the trust estate from 
12th September, 1958, when he assumed 
charge as trustee upto date and to 
pay such sum as may be due upon 
such account taking to the trust estate.” 


17. Paragraph 98 again refers to the will 
of Vavilla Subbamma, and an attack 
is made against the first defendant as 
being responsible for the execution of 
the will for his own ulterior purposes. 
eaten! to the plaintiffs the provisions 
in the will are contrary to the scheme 
and intendment of the trust deed and as 
such the will is void. In paragraph 39 
reference is made to the terms of fe 
trust deed providing for the constitution 
of å Board of Trustees to be appointed for 
the management of the trust, and proceeds 
to state as follows : 


“The plaintiffs therefore submit that the 
provision in the said will of Vavilla 
Subbamma purporting to appoint the 
first defendant as sole trustee of the 
trust with power to appoint a sole trustee 
in his place is void, inoperative and 
invaid inlaw. ‘The plaintiffs therefore 
state that the first defendant has no 
right to manage the suit trust as sole 
trustee, The plaintiffs submit that in 
the circumstances it is absolutely 
necessary in the interests of the suit 
trust and also in the interests of all the 
beneficiaries that the said trust be 
managed by a Board of three trustees as 
originally provided in the deed of trust 
and that appropriate directions in that 
behalf for the constitution of a Board of 
three trustees may be made by this 
Honourable Court.” 


18. In paragraph 40 reference is made to 
the importance of the publications, and 
it is stated that the institution had attained 
an all India public status and was serving 
the cause of Hindu religion and Sanskrit, 
Telugu and Tamil literature. It is also 
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alleged that it is necessary that the trust 
is managed and administered by a Board 
of at least three trustees. This is what the 
plaintiffs have further alleged : 


“The plaintiffs, therefore, submit that 
it is absolutely necessary in the interests 
of the institution and of all the benefi- 
ciaries that a proper scheme for the 
proper and efficient management of the 
suit trust may be framed by this 

. Honourable Court so that the lapses, 
abuses and breaches of trust referred 
to above may be avoided at least in 
future.” 


19. Paragraph 42 sets out the interest of 
the “plaintiffs in the trust. Paragraph 43 
sets out the interest of the defendants 2 to 
5, who are the co-beneficiaries along with 
the plaintiffs. In paragraph 44, it is 
alleged that the first defendant had not 
complied with the request of the plaintiffs 
for payment of their shares, but had paid 
only a sum of Rs. 1,500 to the first plain- 
tiff and that the first defendant was liable 
to pay the plaintiffs their shares of the 
income from the properties from 1956 up 
to the date of account taking. Paragrap 
45 sets out the cause of action. 
thus : 


It runs 


“ The cause of action for the suit arose 

- at Madrason goth June, 1956, when late 
Vavilla Subbamma constituted the trust 
under a registered trust deed of the same 
date, on 10th September, 1958, when 
she is said to have executed a will 
containing a provision for appointment 
of the sole trustee after the lifetime on 
12th September, 1958, when she died 
and the first defendant assumed charge 
of the sole trusteeship and subsequently 
when the first defendant has been 
guilty of various acts of malfeasance, 
misfeasance and non-feasance, breaches 
of trust and misappropriation of trust 
moneys and when the first defendant 
failed to pay to the plaintiffs their 
shares in the income derived from the 
trust properties.” 


20. In paragraph 46, the details of the 
valuation of the suit for the purpose of 
jurisdiction are given. Itis said that as 
the suit is for the framing of a scheme for 
the management of the “‘ suit trust and 
for the appointment of a proper trustee”, 
a Court-fee of Rs. 300 is paid under 
section 50 of the Madras Céurt-fees Act. 
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Details are also given as regards the 
Court-fee payable on the relief of account 
taking. I have already referred to the 
reliefs prayed for in the suit contained in 
clauses (1) to (4) of paragraph 47. 

21. Reference has already been made to the 
fact that when the plaintiffs sought the 
leave of the Advocate-General under 
section 92, they enclosed a copy of the 
plaint proposed to be filed. A perusal of 
that plaint in juxtaposition with the plaint 
in the instant case would show that the 
present plaint is almost a copy of that 
plaint excepting for some omissions and 
additions. here and there. The cause of 
action alleged in the proposed plaint is 
verbatim the same as that set out in the 
present plaint. In that plaint, the plain- 
tiffs prayed for a declaration that the first 
defendant was not a duly constituted 
trustee. No doubt relief is not included 
in the present plaint. But makes no 
difference. The reliefs regarding the 
removal of the first defendant from 
trusteeship, directing the first defendant 
to render an account in respect of the 
trust estate, constitution of a Board of 
trustees for the management of the trust, 
and framing a scheme for the administra- 
tion and management of the trust are all 
common. In the proposed plaint the 
plaintiffs had asked for a direction to the 
first defendant to distribute to them the 
amount payable under the terms of the 
trust deed out of the income of the trust 
properties. That is undoubtedly a matter 
relating to the private trust. But signifi- 
cantly and also curiously that relief is 
omitted in the present plaint. 

22. On aconsideration of the plaint alle- 
gations, as they stand, the question arises 
whether the plaintiffs want the Court to 
give them relief only as regards that part 
of the trust which relates to the distribu- 
tion of 55 percent. of the net income of the 
trust estate. What is constituted under 
the trust deed is a composite trust. The 
public trust and the private trust are 
inter-connected. Thisis not a suit sim- 
pliciter seeking relief in respect of the 
amount payable to the plaintiffs out of the 
net income. This cannot, therefore be 
treated on a par with Syed Abbas Saheb v. 
Amir Hamiza Saheb, already adverted to, in 
which the plaintiffs made it clear that the 
claim was restricted only to the reliefs in 





yal (1948) 1 M L.J. 469 : A.LR. 1949 Mad. 


1] SUBRAMANYAM ¥. YEGNANARAYANIAH (Palaniswamy, J.). 


respect of the private trust without making 
any allegations as regards the public 
trust. In this case, the plaintiffs wnt 
the first defendant to be removed from 
trusteeship and management of the trust 
properties. They want the first defendant 
to render an account of his management of 
the trust estate and to pay over to the trust 
estate whatever sum that may be found due. 
They want a Board of three trustees to be 
constituted for the due administration and 
management) of the trust. They also want a 
proper scheme for the due administration and 
management of the trust and its properties. 
Thus on a plain reading of the reliefs, the 
inescapable inference is that the suit is for 
the purpose of administering the entire 
trust and for other reliefs connected with 
the entire trust. When I pointed out this 
position, Mr. Alladi Subramaniam, 
appearing | for the plaintiffs, submitted 
that what the plaintiffs want is only 
relief as their share in the 55 per cent. 
of the income and that, therefore, 
wherever the expressions “trust estate”, 
“ Board of Trustees”, ‘‘ Management”, 
etc., occut, such expressions should be 
understood as relating only to the private 
trust and that if such a construction of the 
plaint is adopted, section 92 of the Code of 
Civil Procedure, would not be attracted. 
This argument, which is not doubt inge- 
nious and looks apparently plausible, 
cannot be accepted. The question is, do 
the „plaint allegations require any such 
clarification? ‘The further question is, 
even if such a clarification is warranted 
and permitted, what would be the result ? 
The words used in the plaint admit of no 
doubt or ainbiguity about the import and 
object of the suit. ‘The fact that at one or 
two places the plaintiffs have made 
reference to the liability of the first defen- 
dant to pay them their share out of the net 
income after meeting the public charges 
does not and cannot take away the effect 
of the several reliefs which are based 
upon the’ elaborate allegations made in 
the plaint upon which those reliefs are 
founded. ‘All the allegations necessary 
to cover the whole of the trust, both 
private trust part and public trust part, 
are elaborately set out. In the scheme of 
things, as contemplated in the trust deed, 
the first defendant cannot be allowed to 
function as a trustee of the public trust 
alone after he is removed from trusteeship 
as regards|the private trust. Likewise, a 
scheme cannot be framed as regards the 
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private trust leaving out the public trust, 
and equally a Board of Trustees cannot be 
constituted only for the purpose of the 
private trust leaving the first defendant 
to function as the trustee of the public 
trust. Evidently, the framers of the plaint 
were aware of this position, and that is 
the reason why all the allegations necessary 
to cover both the trusts have been made 
and comprehensive reliefs have been 
prayed for. The object underlying the 
suit is the preservation and advancement 
of the trust as a whole and its proper and 
efficient administration. If, in achieving 
those objects, the plaintiffs, incidentally 
stand to gain individually and person- 
ally, the suit is nonetheless a suit 
falling squarely within the ambit of 
section 92 of the Code of Civil Procedure, 
and it is not open to the plaintiffs to say 
that reliefs could be given to them only 
so far as their personal right was concer- 
ned. No doubt, a plaintiff cannot be 
compelled to ask for reliefs which he does 
not want. But if the relief which he wants 
is so inextricably and intimately connec 
ted with a matter, which cannot 
agitated except in conformity with certai 
provision of law, he cannot evade such 
provision but should necessarily confo 
to that provision even to vindicate hi 
rsonal right. Section 92 of the Civi 
cedure Code is wide in its terms. But 
it has been held to be inapplicable even to 
a case of public trust in certain circums 
tances if the relief asked for is intend 
only to vindicate or protect the perso: 
right. But to say that the section i 
inapplicable even to a case in which th 
clear and avowed object is the pro 
management of the public trust, even 
though incidentally private right migh 
also be attracted, would amount to se 











at naught the mandato provisio 
contained in section 92. t plaintiff 
wantin this case is exactly the same 


which cannot be countenanced. 
23. In Sundara Ayyarv. Varada Ayyar}, the 
plaintiffs purported to claim relief by way 
of vindication of an individual right i ina 
trust and asked for a decree appointing 
trustees from the family members and for 
of a scheme for the purpose of 
the charities. The lower appellate Court 
dismissed the suit as it did not comply 
with section 92, Civil Procedure Code. 


55, (1935) 69 M.L.J. 300 : ALR. 1935 Mad, 
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In considering the correctness of this view, 
the learned Judge Varadachariar, J., 
observed at page 856 : 


‘* Assuming for the present that section 
g2 has no application to suits whose 
object is the assertion or vindication of 
personal or individual rights of per- 
sons claiming to be trustees, the mere 
fact that the plaintiffs may in a sense be 
trustees will not necessarily preclude the 
application of section 92, if the reliefs 
in the suit relate not to the vindication 
of their. personal rights but to the 
advancement of the interests of the 
institution itself by securing more 
efficient managemnt. It must he 
remembered that ethe language of sub- 
section (2). of section 92 is very wide 
and itis only by an attempt to reconcile 
section 92 and the corresponding section 
539 with the pre-existing Jaw relating 
to private rights that it has sometimes 
been held that a suit though relating 
to a public trust will not fall within 
section 92 if it merely relates to the 
vindication of private rights. It will 
be an unwarranted extension of this 
exception to hold that a suit whose 
avowed.object is the furtherance of the 
interests of the institution itself, by the 
framing of a proper scheme amongst the 
alleged trustees who are not able to 
agree among themselves upon proper 
management, will also not fall under 
section 92”. 


24. I am in respectful agreement with 
the above view. A party cannot be allowed 
to evade a provision of law by litigating a 
matter which could be properly litigated 
only by complying with section 92, Civil 
Procedure Code, by asking for relief as if 
it falls outside the purview of that 
section. Mr. Alladi Subramaniam, 
appearing for the plaintiffs, cited Kisan v. 
Shree Marote Sansthan Mohori}, in support 
of his argument that a plaintiff is entitled 
to ask for a particular relief independently 
of section 92 if he can seék it and if, in so 
doing, the matter falls under section 92, 
still he could litigate. No doubt there is 
an observation at page 824 running thus : 


“If a plaintiff is entitled to a parti- 
cular relief independently of section 92 
he can seek it outside that section and in 
doing so, he can litigate matters which 
ee 
1. I,L.R. (1947) Nag. 819. . 
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would also arise in a suit under sec- 
tion 92.” 


25. But the same learned Judge has 
also observed thus : 


“Ido not agree that a plaintiff can 
evade the provisions of section 92 by 
asking for relief which are not covered 
by section 92 and then evade these 
provisions by litigating a matter which 
is foreign to the relief sought and which 
would be covered by section 92, had 
the suit been framed otherwise.” 


26. This observation is more apposite to 
the facts of this case, for as already pointed 
out, what the plaintiff now want to estab- 
lish (according to the so-called clarifica- 
tion) is a relief falling outside section 92, 
but they want to litigate matters which are 
directly covered by that section 92. 


27. The next question is, can the plaintiffs 
be permitted to say that they want reliefs 
only in respect of the private trust and 
that whatever allegations are there in the 
plaint relating to the public trust they may 
be ignored. I do not think that this is a 
clarification, as the plaintiff’s counsel 
would like to put it. To repeat what I 
have already observed, the plaint allega- 
tions are unambiguous and clear and they 
require no clarification whatsoever. If 
the plaintiffs say that they do not want 
any relief in respect of the public trust, 
but want relief only in respect of the 
private trust, this is nothing but an 
abandonment of the reliefs as regards 
public trust. They cannot be permitted 
to adopt this device of abandonment 
with a view to escape the bar imposed 
under section 92. The bar imposed by 
sub-section (2) of that section is that no 
suit claiming any of the reliefs specified 
in sub-section (1) shall be instituted in 
respect of any such trust referred to therein 
except in conformity with the provisions 
of that sub-section. What is barred is th 

institution of the suit and not mere main 
tainability. What the Court should see i 

the plaint as presented at the time of th 

institution and also should see what th 

prayers were in the plaint on the date o 

the institution. Any amendment o 

abandonment which may be made at 

later s would be wholly irrelevant i 

considering the question whether the sui 
was properly instituted or not. The sam 

view was taken by a Bench of the Bombay 
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High Court in 


Narindas v. Ravishanker’, 
where at page 1446, Backwell, J., has 
observed : 


“ In my opinion the use of the word 
‘instituted? makes it incumbent upon 
the Court to see what were the prayers 
in the: plaint at the date the suit was 
instituted in order to satisfy itself 
whether section 92 (2) has been com- 
plied with and for this purpose the 
Court must pay no regard to what may 
happen by way of amendment or 
abandonment at some later stage in 
the suit.” 
28. One of the reliefs prayed for by the 
plaintiffs in this suit is a direction to the 
first defendant to render accounts. 
Though there is no specific prayer in the 
plaint that after such rendition of accounts 
the first ' defendant may be directed to 
pay to the plaintiffs whatever amount is 
due to them in terms of the trust deed, we 
may concede, for the sake of argument, 
that such a relief is impliedly asked for. 
Even then, the suit would be one in 
which such a relief relating to the private 
trust is mixed up with other reliefs which 
relate to the public trust. Where a suit 
comprises of such reliefs, even then the 
rovisions of section 92 would be attracted. 
e applicability of section 92 to a case 
in which reliefs relating to private trust 
and also reliefs relating to public trust are 
asked arose for consideration before a 
Bench of the Bombay High Court in 
Ranchhoddas v. Mahalakshmt*, Gajendra- 
gadgar, J!, as he then was, observed at 
page 157: 
“ There can be no doubt that in subs- 
tance this is a suit for possession of the 
trust properties and the claim for 
possession is made against the alienees. 
Such a suit is obviously outside the 
purview of section 92. However, Mr. 
Purushothamam is right when he 
contends, that the bar created by section 
92 would apply to a suit if some of the 
reliefs claimed in the suit attract the 
provisions of section 92 even though 
the other reliefs claimed in the suit may 
be wholly outside section 92”. 
29, Mr. Alladi Subramaniam, counsel for 
the plaintiffs, drew my attention to the 
following passage in the Hindu Law of 
Religious and Charitable Trust by 


1. ware 32 Bom. L.R. 1435. 
2, .R. 1953 Bom. 153, 
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Mukherjee, Chief Justice of India, who 
delivered the Tagore Law Lectures in 
1951, at page 404: 
“To determine, therefore, whether a 
case comes within the purview of 
section 92 or not it is necessary to see 
precisely what allegations are made in 
the plaint. If what is complained of 
relates entirely to the private part of 
the trust and has nothing to do with 
the portion which concerns the public, 
section 92 would obviously have no 
application. On the other hand, if the 
grievance of the plaintiff is that the 
public trust has not been properly 
carried out or there is misfeasance or 
neglect of duty in respect of the same, 
the suit would have to be framed in 
conformity with the provision of section 
92 of the Civil Procedure Code. Ina 
case decided by the Judicial Commis- 
sioners of Sind a portion of a property 
was allotted for the benefit of the poor 
members of the Kachi Lahano com- 
munity and the rest was instituted in 
respect of the Hae aa without taking 
the sanction of the Advocate-General. 
It was held that the suit would fail for 
non-complaince with the provisions of 
section 92 of the Civil Procedure Code, 
even though the property allotted to 
charity constituted a small portion of 
the trust property in respect of which 
the suit was instituted. The correct- 
ness of the decision is open to doubt, 
though it may perhaps be justified on 
the ground that the suit as it was 
framed was of a comprehensive 
character and the reliefs claimed related 
both to public as well as to private trust 
and were not divisible. If it is possible 
to separate the two parts of the trusts, 
the pro procedure should be to 
confine the suit under section 92 to the 
public trust alone.” $ 
30. The above passage, far from supporting 
the contention of the plaintiffs, supports 
the case of the first defendant. As rady 
pointed out, this suit is so framed as to 
include relief relating to public as well as 
private trust and the reliefs are not 
divisible. The bar under section 92 (2) 
cannot, therefore, be escaped. 
31. Lastly it was contended on behalf of 
the plaintiffs that the first defendant was 
barred from raising the plea of bar under 
section 92 after having contended before 
the Advocate-General that the trust was a 
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private trust. No doubt, in his counter- 
statement filed before the Advocate- 
General, the first defendant took up the 

osition that the trust was a private trust. 

e evidently put forward that contention 
as the trust was partly private and partly 
public. But he did not persist in that 
plea. In obedience to the direction of the 


Advocate-General, he took out an origi- 


nating summons with regard to the 
first four items of the trust enumerated 
in clause 19 of the trust deed, already 
referred to. In taking out that summons 
he submitted that the first two items 
alone related to public trust and that the 
other two related to private trust. The 
contention as regards the private nature 
of those two items was not accepted and 
this Court held that all the four items 
constituted public trust. Mr. Chalapathi 
Rao, appearing for the first defendant, 
submitted that the first defendant conten- 
ded that the trust was a private trust 
before the Advocate-Gen under an 
erroneous view of the law and that any 
statement made by him under that 
erroneous impression cannot bind him 
and that notwithstanding that admission, 
he was entitled to put forward, what, 
according to him, is the correct position. 
In support of his contention he referred 
to Mangru Rat v. Shivanand Lal), in which 
the principle laid down is that an errone- 
. ous admission does not bind the person 
making such admission. On behalf of the 
plaintiffs reliance was placed upon the 
Controller of Insurance v. Vanguard Insurance 
Co.4, in support of the argument that a 
-party should not be-allowed to both 
approbate and reprobate a transaction. 

n t case, the question was whether 
a parner proceeding was entertain- 
able by a Court at Ambala or by a 
Court at Madras. One of the parties 
took up the position that the Court at 
M alone was having competent 
jurisdiction. As a result of this position, 
the Court at Ambala dismissed the procee- 
ding pending before it. The question 
was sought to be re-opened by the same 
party in Appeal as to whether the Court 
at jurisdiction. In negati- 
ving this contention, the appellate Court 
held that the p could not both 
approbate and reprobate and cannot be 


1. AIR. 1923 Al. 575, 
ise (1966) 1 Comp, L.J. 85; (1966) 1 M.L.J. 
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heard to contend to one Court that the 
other Court alone had jurisdiction and to 
contend precisely to the opposite effect in 
the other Court. In my view, this 
decision is not applicable to the instant 
case. It is not as though the Advocate- 
General declined to accord sanction under 
section 92 on the ground that the trust 
was a private trust. He declined to accord 
sanction in view of the originating 
summons instituted by the first defendant, 
How far the institution of that proceeding 
gave adequate relief to the plaintiffs so as 
to deny then the sanction is not a matter 
with which I am concerned, As pointed 
out by the Supreme Court in Nagubai 
v. B. Shama Rao and others!, the 
maxim that a person cannot approbate 
and reprobate had its origin ın the 
doctrine of election and was confined to 
the reliefs arising out of one and the same 
transaction and that where there was no 
question of election, the maxim has no 
application. If the first defendant had 
succeeded in his contention before the 
Advocate-General that the trust is a 
private trust and that consequently no 
sanction could be given under section 92 
of the Code of Civil Procedure, then 
the position would undoubtedly be 
different, and he would not be entitled to 
make up the opposite position now in this 
proceeding and say that the suit is barred 
for want of sanction under section 92. 
But that is not the position here. There- 
fore, there isno basis for the ent 
that the first defendant should not be 
allowed to approbate and reprobate. 


32. To sum up, reading the plaint as it 
stands, I am of the view that only one 
inference is possible and that is, this is a 
suit falling squarely under section 92 of 
the Code of Civil Procedure. The plain- 
tiffs assert that they have vital interest not 
eni in the portion of the income 
divisible among the beneficiaries but in 
the trust property as a whole. They seek 
to represent all those interested in the 
trust, namely, the public, with special 
emphasis on their personal interest as 
well. The purpose of the suit is the 
preservation of the trust as a whole and 
for making provisions for its efficient 
administration, The main reliefs pra 

for fall under clauses (a), (d), (b) and (e) 
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of sub-section (1) of section 92 of the Code 
of Civil Procedure. ‘The suit instituted 
without the sanction of the Advocate- 
General as uired under sub-section 
(2) of that section is, therefore, liable to 
be, and is accordingly, dismissed. In the 
circumstances of the case, the parties will 
bear their own costs. 


V.K. Suit dismissed. 


IN THE HIGH COURT OF JUDI- 
CAPSE AT MADRAS 
PRESENT 4 G. Ramanujam. 
M. P. Tahilramani 


D. 


The Kalakshetra, represented by its 
President | Smt. Rukmani Devi by Power- 
of-Attorney Agent K. Sankara Menon 

| Respondent. 


Law of Contract—Proposal and acceptance 
in writing (Correspondence) not expressly stated 
to be subject to a formal contract—Construction 
—Proposal and acceptance not directly between 
the parties, but between their respective counsel 
—Eexecution of the document, if merely formal. 
Where there is a proposal or agreement 
in writing not expressly stated to be 
subject to a formal contract, it becomes 
a question of construction whether the 
agreement is final in its terms and there- 
fore binding or whether the agreement is 
dependant upon a formal contract being 
prepared. Having regard to the circum- 
stances of the present case where the 
proposal |and acceptance to refer the 
matters to arbitration were not directly 
between the parties, the execution of the 
document cannot be said to be merely, 
formal. The acceptance of Mr. Renga- 
natha Sastri (counsel for the respondent) 
specifically refers to a formal document 
being prepared and as a matter of fact 
a draft subject to approval and further 
suggestions have been actually sent by 
Mr. Gopalaswami Iyengar on behalf of 
the petitioner to Mr. Renganatha Sastri 
in pursuance of the requirements as to a 
formal agreement. Therefore, the accep- 
tance could only be taken as conditional 
acceptance subject to the execution of a 
formal document signed by the parties. 
[Paras 4 and 7]. 
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Petition under section 115 of Act (V of 
1908) praying the High Court to revise, 
the order of the Court of the District 
Court, Chingleput, dated 18th April, 1970 
and made in I.A, No. 117 of 1970 in A.S. 
No. 66 of 1969. i 


K. N. Balasubramaniam and M. Srinivasan, 
for Petitioners. 


P. Sivaramakrishnaiah and P. B. Krishna- 
murthy, for Respondent. 


The Court delivered the following 
Juvomenr.—This revision is directed 
against the order of the lower Court 
rejecting an application, I.A. No. 117 of 
1970 filed by the petitioner under sections 
8 and 33 of the Arbitration Act seeking a 
reference of the disputes involved in A.S. 
No. 66 of 1969 on the file of the lower 
Court to two named arbitrators., The 
lower Court rejected the said application 
in the following circumstances., 


2. The respondent herein instituted O.S, 
No. 449 of 1965 on the file of the District 
Munsif’s Court, Poonamallee for eviction 
of the petitioner herein and for recovery 
of arrears of rent as also future damages 
for use and occupation. The said suit 
was transferred to the file of the District 
Munsif, Kancheepuram and renumbered 
as O.S. No. 772 of 1967. The petitioner 
contested the suit on various grounds but 
the trial Court rejected his defence and 
decreed the suit with costs as prayed for. 
The petitioner thereafter filed the said 
A.S No. 66 of 1969 before the lower 
Court against the decree and judgment 
in O.S. No. 772 of 1967. Pending that 
appeal in or about 6th August, 1969, Mr. 
Renganatha Sastri, who was acting as 
counsel for the respondent in some other 
eae gi between the parties put 
‘orward certain suggestions to Mr, R. 
Gopalaswami Jyengar, counsel for the 
petitioner in the other proceedings, to 
refer the following two  outstandin 

matters, (1) Arundale house and (2) 
payment for the two ‘©’ type houses built 
by the petitioner to the same arbitrators 
for decision, the words same arbitrators 
meaning the arbitrators appointed for the 
settlement of the dispute arising out of 
C.S. No. 18 of 1966. To this suggestion 
Mr. Gopalaswami Iyengar replied by his 
letter dated 29th August, 1969, that his 
client (petitioner) is willing to have the 
disputes regarding (1) Arundale house 
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and (2) payment for the two ‘C?’ type 
houses referred to the same arbitrators 
who are going to decide the dispute 
arising out of C.S. No. 18 of 1966, 
rovided that the issues to be raised should 
the same as were raised in the suit, 
which was then the subject-matter in the 
above appeal before the lower Court. 
Mr. Renganatha Sastri, by his letter, 
dated 23rd October, 1969 to Mr. R. 
Gopalaswami Iyengar informed that his 
client (respondent) agrees to have the 
issues arising in the suit as well as the 
appeal A.S. No. 66 of 1969 may be refer- 
red to arbitration by the same arbitrators, 
as also the dispute regarding the “Q” 
type staff quarters and that a formal 
agreement to refer to arbitration the 
above two matters had to be entered, 
before the arbitrators can act and asked 
for a draft of the agreement from the 
petitioner. Mr. Gopalaswami Iyengar 
replied to this letter on 4th March, 1970 
enclosing two drafts for the purpose of 
referring the dispute (1) regarding Arun- 
dale house and its annexures and (2) 
regarding payment to the ‘‘ G ” type staff 
quarters and sought for the suggestions of 
Mr. Renganatha Sastri and stated that 
after the draft is approved by the respon- 
dent, he would have the agreements 
finalised. To this Mr. Renganatha Sastri 
replied by his letter, dated 6th March, 
1970 that in view of the long delay that 
had elapsed since his proposal, his client, 
the respondent was not anxious to refer 
the matter for arbitration resulting in 
further delay and that he is anxious to 
have the appeal heard and disposed of on 
merits. On the basis of this correspon- 
dence between Mr. Renganatha Sastry 
on the one hand and Mr. Gopalaswami 
Iyengar on the other, the petitioner filed 
I.A. No. 117 of 1970 and contended that 
there is a valid and concluded agreement 
between the parties to refer the disputes 
arising in the appeal to arbitration and 
that the Court should therefore make an 
order referring the disputes involved in the 
appeal to the two named arbitrators. 


3. The respondent however contended. 
that the proposal for arbitration was made, 
as early as 23rd October, 1969, that there 
was no reply to the said letter till March, 
1970, that it was only when the hearing of 
the appeal was fixed for 23rd March, 
1970 an application’ for reference to 
arbitration had been filed by the petition- 
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er with a view to delay the hearing of 
the appeal and that the letter, dated 29rd 
October. 1969 by Mr. Renganatha Sastri 
agreeing to have the disputes arising in 
the appeal to be referred to arbitration 
was subject to the execution of a formal 
agreement and as such it cannot be 
construed as a concluded contract between 
the parties. As against this the petitioner 
contended in his reply statement, that 
the acceptance of Mr. Renganatha Sastri 
to refer the disputes to arbitration was 
not meant to be conditional on the execu- 
tion of the formal agreement and that the 
absence of a formal ent will not, 
in any way, whittle down the effect of the 
solemn agreement entered into between 
the parties, the terms of which were 
unambiguous and unequivocal. The lower 
Court held, after a due and elaborate 
consideration of the entire correspondence 
between the said two advocates, that 
Mr. Renganatha Sastri had no authority | 
to agree on behalf of the dee Beene, to 
refer the disputes arising in the appeal to 
arbitration, as he was not the counsel 
appearing in the appeal for the respondent 
and that in any event, there is no conclu- 
ded contract between the petitioner and 
the respondent to refer the disputes to 
arbitration. The question in this revision 
is whether the view taken by the lower 
Court is correct. 


4. The distinction between an agreement 
which is final in its terms, and therefore 
binding, and an agreement which is 
dependent upon a stipulation for a 
formal contract, is pointed out in man 
judicial pronouncements. , 


In Rossiter v. Miller}, Lord Cairns said: 
“If you find not an unqualified accep- 
tance........ subject to the condition 
that an agreement is to be prepared 
and agreed upon between the parties, 
and until that condition is fulfilled no 
contract is to arise then............ 


you cannot.......3.., find a concluded 
contract.” , 
In Winn v. Bull, Jessel, M. R. laid 
down that: 


“Where you have a proposal or 
agreement made in writing expressed to 





1. (1878) L.R. 3 A.C. 1124. 
2. 7 Chancery Division, p. 29. 


i TAHILRAMANI y. THE KALAKSHETRA (Ramanujam, J). oÍ 


be subject to a formal contract being 
prepared, it means what it says: it is 
subject to and is dependent upon a 
formal contract being prepared. When 
it is not expressly stated to be subject 
to a formal contract it becomes a ques- 
tion of construction, whether the 
parties intended that the terms agreed 
on should merely be put into form, or 
whether; they should be subject to a new 
agreement the terms of which are not 
expressed in detail.” 


In Von Hatzfeldt-Wildenburg v. Alexander! 

Parker, J. had expressed: 
‘It appears to be well-settled by the 
authorities that if the documents or 
letters relied on as constituting a con- 
tract contemplate the execution of a 
further contract between the parties, it 
is a question of construction whether the 
execution of the further contract is a 
condition or term of the bargain or 
whether it is a mere expression of the 
desire of the ies as to the manner in 
which the transaction already agreed to 
will in fact go through. In the former 
case there is no enforceable contract 
either because the condition is unful- 
filled or because the law does not 
recognise a contract to enter into a 
contract. In the latter case there is a 
binding contract and the reference to 
the more formal document may be 
ignored.” (In other words, there may 
be a case where the signing of a further 
formal agreement is made a condition 
or term of the bargain, and if the formal 
agreement is not approved and signed 
there is no concluded contract. 
(Vide K. Sriramulu v. Aswatha Naraya.? 


5. In Currimbhoy & Co. Lid. v. Grest?, the 
Judicial Committee expressed the view 
that the principle of the English Law which 
is summarised in the judgment of Parker, 
J., in Von Hatzfeldt- Wildenburg v. Alexander,* 
was applicable in India. i 

6. The Supreme Court had occasion in 
K. Sriramulu v. Aswatha Narayana*, to 
consider a similar question. According to 
the Supreme Court, the proper test is to 
find out whether the execution of a 
formal agreement was intended to be a 








1. (1912)1 Ch 284 at p 288. 

2. (1963) LR 60 I A. 297: 64 M.LJ. 
103: ALR. 1933 P C. 29 

3. (1968) 2S CJ. 901 :(1969) IMLJ (SC.) 
6: (1969) 1 An WR. (SC) 6: (1968) 3 S.C.R. 
387 : ALR. 1968S C. 1028. 





condition of the bargain between the 
parties, or whether it was a mere expres- 
sion of the desire of the parties for formal 
agreement which can be ignored. On 
the facts of that case the Supreme Court 
held that the evidence did not show that 
the drawing up of a written agreement 
was a pre-requisite to the coming into 
effect of the oral agreement for all the 
vital terms of the contract like price and 
area of the land and the time for comple- 
tion of the sale have all been agreed 
between the parties but what was not 
agreed was as to the mode of payment of 
the consideration, and that the oral 
agreement was quite effective notwith- 
standing the non-execution of any formal 
written document. The learned Judges of 
the ea Court expressed: (at page 
1031). 


“It is well-established that a mere refe- 
rence to a future formal contract will 
not prevent a binding. bargain between 
the parties. The fact that the patties 
refer to the preparation of an agreement 
by which the terms agreed upon are to 
be put in a more formal shape does not 
prevent the existence of a binding 
contract. There are, however, cases 
where the reference to’ a future 
contract is made in such terms as to 
show that the parties did not intend to 
be bound until formal contract is 
signed. The question depends upon 
the intention of the parties and the 
special circumstances of each particular 
case.” 


7. Bearing the principles laid down in the 
above decisions, it has to be seen whether 
the correspondence filed in this case proves 
a complete and binding contract between 
the parties. Having regard to the circums- 
tances of this case where the propos 

and acceptance to refer the matters t 

arbitration were not directly between th, 

parties, the execution of the documen 
cannot be said to be merely, formal. 
Further the acceptance of Mr. R E 
natha Sastri which is relied on for the 
purpose of establishing a binding contract 
cannot be said to be by the counsel on 
record in the appeal and in such a case 
the contract to be effective and enforceable 
should be by a formal document signed by 
both the parties. The acceptance of Mr 
Renganatha Sastri specifically refers to a 
formal document being prepared and as 
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a matter of fact a draft subject to 
pproval and further suggestions has 
been actually sent by Mr. Gopalaswami 
Tyengar on alf of the petitioner to 

. Renganatha Sastri in pursuance of 
the requirement as to a formal agreement. 
I am of the view that the acceptance could 
nly be subject to the execution of a 
formal agreement signed by the parties, 
The acceptance by Mr. Renganatha Sastri 
has to be taken as only a conditional 
acceptance subject to the execution of a 
formal document signed by the parties, 
In this case the execution of a formal 
document is necessary in view of the fact 
that the proposal and acceptance have not 
been made directly between the parties 
but through counsel and that to have an 
effective and enforceable eement, a 
document has been found to be necessary. 
It is not possible therefore to construe the 
acceptance which is in form conditional as 
being absolute on the ground that the 
parties did not really and seriously 
contemplate the execution of a formal 
agreement. I am therefore inclined to 
agree with the view taken by one lower 
Court and to hold that there is no binding 
and enforceable contract to refer the 
matters to-arbitration between the parties 
and that the application for arbitration 
has been rightly dismissed by the lower 
Court. 


8. In the view I have taken that there 
isno binding and concluded contract bet- 
ween the parties it is not necessary to 
decide the further question as to whether 
Mr. Renganatha Sastri was empowered 
to enter into an agreement to refer the 
matter comprised in A.S.No. 66 of 1969 
to arbitration, when he was not appearing 
for the respondent in that appeal. 


9. The civil revision petition is therefore 
dismissed with costs. 


V.M.K. Revision dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :-—M.M. Ismail, F. 


K.R. Narayana Iyengar (died) by 
L.Rs. R lant* 
D. 

K.K. Ranganatha Iyengar and 
others .. Respondents. 


Limitation Act (IX of 1908), Art. 124—Right 
to Poojari Service—Acquisition by adverse 
possession—Possession permitted by somebody 
else other than owner of right—Possession 
adverse. 


The Permissive Possession that is contem- 
plated for the purpose of avoiding adverse 

ssession is the possession permitted 
y the owner of the right and if the 
possession is permitted by somebody else 
other than the owner of the right that 
permission itself will constitute an act 
adverse to the real owner of the right. 
On facts held, the fact that the second 
defendant was performing the Poojari 
service pursuant to the appointment 
made by the managing trustee does not 
in any way affect the question of adverse 
possession because the combined result 
of the managing trustee appointing the 
second defendant and the second defen- 
dant performing the services will consti- 
tute an assertion of right adverse to that 
of the owner, in the first instance and 
after his death adverse to that of the 
first respondent herein. [para. 3] 


Appeal against the decree of the District 
Court, Coimbatore in Appeal Suit No. 
No. 178 of 1964, preferred against the 
decree of the Court of the District Munsif 
% Coimbatore in Original Suit No. 607 
of 1962. 


D. Ramaswamy Ayyangar and R. Krishna- 
machar, for Appellants. 


S. Ramasubramaniam, S.P.L. Palaniappa, 
T.T. Srinivasan, and A.N. Rangaswamy 
Ayyangar, for Respondents. 


The Court delivered the following 


JUDGMENT :—The legal representatives of 
the second defendant in O.S. No. 607 
of 1962, on the file of the Court of District 


« S,A. No, 990 of 1966, 28th July, 1970. 


ij ` NARAYANA IYENĜAR #. RANGANATHA İYËNGAR (İmal, J). 
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Munsif, ‘Coimbatore, are the appellants 
before this Court, The subject-matter of 
of the. suit related to the right to do the 
poojari service in Sri. Ranganathaswami 
temple at Karamadai for the first 15 
days in a month. The first respondent 
herein instituted the suit for a direction 
to the Trustee and the Executive Officer 
of Sri Ranganathaswasi temple to 
ermit the first respondent to exercise 

fis rig right as poojari in the suit temple and 
to direct ‘defendants 2 and 3 by means 
of an injunction to stop them for serving 
as poojaris for those 15 days. For the 
purpose of understanding the case of the 
plaintiff ds well as the defence of. the 
defendants it is necessary to state certain 
facts. Admittedly, the poojari service of 
the temple was hereditary and under a 
partition arrangement between the parties 
one Srinivasa Iyengar was entitled to do 
service for the first 15 days and defen- 
dants 2 and 3 to the suit were entitled to 
do the service for the second 15 days in a 
month. However, Srinivasa Iyengar had 
no male issue and by a will, dated 27th 
March, 1938, he bequeathed his right 
to do thd service to the first respondent 
Sees who was his son-in-law. However, 
pears that even during the lifetime 

of Shiai rinivasa Iyengar, by Exhibit B-5, 
daid 14th ‘ail , 1938, the managing 
trustee appoin the second defendant in 
the suit to do the poojari service for the 
first 15 days also. Srinivasa Iyengar died 
on 18th July, 1941. It is admitted that 
never once the first respondent did the 
poojari service for the said 15 days in a 
month in! the suit temple. However, he 
filed O.S! No. 103 of 1956 on the file of 
the Court of the District Munsif, 
Coimbatore for a declaration that he was 
the successor to the deceased Srinivasa 
Iyengar as per his will, dated 27th March, 
1938, to do the service for the first 15 days 
in a month in the suit temple. To this 
suit, only the managing trustee was imp- 
leaded asa party. The managing trustee 
remained ex parte. ‘That suit was decreed 
on 8th March, 1956. Even subsequent 
to the decree in the said suit, the first 
respondent, did not perform the service 
even for a single day. It is thereafter, 
the defendants 2 and 3 in the present 
suit instituted O.S. No. 1789 of 1956 
on the file of the Court of the District 
Munsif, Coimbatore for an injunction 
restraining the first respondent herein 
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from interfering with their rights of doing 
pooja in the plaint temple as hereditary 
archakas even for the first 15 days. This 
suit was dismissed on 13th November, 
1957, and an appeal thereon also failed. 
It is thereafter the present suit was insti- 
tuted by the first respondent herein: 


2. The defence of the defendants 2 and 3 
in the suit was that the present suit of 
the first respondent was barred by limi- 

tation and that they have perfected title 
by adverse possession to perform the 
services even for the first 15 days in the 
month. The learned Principal District 
Munsif of Coimbatore by judgment and 
deciee dated 6th September, 1963, upheld 
this contention of defendants 2 and 3 and 
dismissed the suit. Against this judgment 
and decree the first respondent preferred 
an appeal to the learned District judge, 
Coimbatore and the learned Second, 
Additional District Judge by his judgment 
dated 20th December, 1965, allowed the 
appeal and decreed the suit of the first 
respondent herein. Hence the present 
Second Appeal by the legal representatives 
of the second defendant in the suit. 

The sole question that arises for deter- 
mination in the second appeal-is whether 
the suit by the first respondent was barred 
by limitation. The learned ‘Principal 
District Munsif, in paragraph 9 of his 
judgment stated : 


“It is not disputed that a right to 
perform a particular kind of worship 
in a Hindu temple can be acquired by 
. prescription, In this case there is 
absolutely nothing to show that the 
_ Plaintiff was allowed to orm pooja 
even for a single day the death 
of Srinivasa Iyengar on 18th july, 
1941. From Exhibit B-5 it is seen that 
the 2nd defendant herein who was 
appointed by the trustees of the suit 
temple to perform the pooja even on 
14th March, 1938, and in the suit in 
O.S. No. 1789 of 1956 it was his case 
that he and the 3rd defendant herein 
were performing poojas for first 15 
days also in the suit temple by virtue 
of the appointment made by the 
managing trustee of the suit temple,” 
3. Thusit is clear from the above that even 
from 14th july, 1938, the scond defendant 
alone is performing the service even for 
the first 15 days in a month by virtue of 
the appointment made by the managing 
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trustee and that happened even during 
the lifetime of Srinivasa Iyengar and that 
even after his death on 18th july, 1941, 
on which date his will came into effect, 
the first respondent did not function as a 
poojari of the suit temple for the first 
15 days in a month. Thus it is clear 
even by the time O.S. No. 103 of 1956 
was instituted by the first respondent 
herein, the first respondent had not been 
in the office and had not been performing 
the poojari service for more than 15 
years. Under these circumstances, the 
learned District Munsif, applying Article 
124 of the Limitation Act, 1908 and 
following the decision of this Court in 
Asya Krishnaswami Thattachariar v. Veera- 
sami Mudal: and others1, came to the con- 
clusion that the first respondent’s suit was 
barred by limitation. On the other 
hand, the learned Second Additional 
District judge reversed the conclusion 
of the learned District Munsif on this 
point on a very narrow ground. What 
the learned District Judge thought was 
that the second defendant was admittedly 
performing the services even for the 
first 15 days only by virtue of an order of 
appointment by the managing trustee 
and therefore it must be said to be a 
permissive possession of the office and 
therefore such ion cannot be said 
to be adverse to the claim of the first res- 
pondent herein. I am of the view 
that his assumption is clearly wrong. 
The permissive possession that is contem- 
plated for the purpose of avoiding adverse 

ssession is the possession permitted by 
the owner of the right and if the possession 
ig permitted. by somebody else other than 
the owner of the right that permission 
itself will constitute an act adverse to the 
real owner of the right. Therefore the 
conclusion that the second defendant in 
the suit was performing the service for 
the first 15 days in a month also by virtue 
of the order of appointment by the 
managing trustee cannot in any way take 
the case out of the rule of adverse possess- 
ion as far as the first respondent is 
concerned. But the point to be noticed 
is that the managing trustee appointed 
the second defendant and the second 
defendant pursuant to the appointment 
acted not in recognition of the right 
vested in the first respondent but in 
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derogation and repudiation of. the right 
claimed by the first respondent herein. 
As a matter of fact the very order of 
appointment, itself will constitute, the 
deprivation of the right vested in Srinivasa 
Iyengar in 1938, and subsequently in the 
first respondent in 1941, and therefore if 
the first respondent had allowed the 
second defendant to exercise the right 
for a period of more than 12 years," 
certainly the suit instituted by the first 
respondent was barred by limitation. 
It is not contended before me that any 
article other than Article 124 in the first 
schedule to the limitation Act, 1908, can 
be applied to the present case. If, so, 
I am clearly of the opinion that the 
assumption of permissive possession intro~ 
duced by the learned District Judge is 
wholly wrong and the fact that the second 
defendant was performing the poojari 
service pursuant to the appointmen 
made by the managing trustee does no 
in any way affect the question of advers 
possession because the combined result 
of the ing trustee appointing th 
second defendant and the second defen- 
dant performing the services will constitute 
an assertion of right adverse to that of 
Srinivasa Iyengar, in the first instance an 
after his death adverse to that of the firs 
respondent herein. Hence I am of opi- 
nion that the suit by the first respondent 
was clearly barred by limitation and 
that the conclusion of the learned District 
Judge to the contrary is not correct. 
Therefore, the second appeal is allowed 
and the judgment and decree of the 
learned Second Additional District Judge 
are set aside and the judgment and decree 
of the learned District Munsif are res- 
tored. There will be no order as to 
costs. No leave. i 


S. V.J. Second Appeal allowed ; 


No leave. 


Do . VARADAMMAL v. AMBALAL. 


` IN THE- HIGH: COURT OF JUDI- 
' CATURE AT MADRAS. 


Present: :—M.M. Ismail, 7. 
Varadammal and another Appellanis* 
BO 

Ambalal, J. Vyas 


and others. 


A Respondents. 


(A) Transfer of Property Act (IV of 1882), 
section 52-—Scope—Lis pendens, doctrine 
of—Claim for maintenance coupled with a 
prayer for a declaration of charge on specific 
immoveable | properties—If falls within this 
section, so ‘as to attract the doctrine of lis 
pendens. 


In order to avert an adjudication in 
insolvency’ proceedings, the third defen- 
dant (the father) compromised with his 
creditors and executed Exhibit A-19 on 
24th September, 1956, being a composi- 
tion trust deed in favour of all his credi- 
tors as the trustees authorising them to 
sell the suit properties and discharge the 
debts. The first defendant (the wife of 
the third‘ defendant) and the second 
defendant (the minor son) represented by 
the first defendant, filed a suit on 7th 
September; 1956, in forma pauperis for 
maintenance, past and future for the first 
defendant and for partition and separate 
possession lof his share of the family 
properties for the second defendant and 
for a charge on the third defendant’s 
share of the family properties for the 
maintenance to be awarded in favour of 
the first defendant. In that suit, the 
present third defendant remained 
ex parte. The learned Subordinate Judge 
passed a final decree for partition in 
favour of the second defendant and for 
maintenance in favour of the first defen- 
dant and created a charge over the 
share of the third defendant for the 
said maintenance of the first defendant. 


The doctrine of lis pendens as enunciated 
in section 52 of the Transfer of Property 
Act will apply to the claim of mainten- 
ance put forward by the first defendant 
and the charge which she had prayed for 
and obtained in respect thereof over her 
husband’s share of the properties p-ovided 
the judicial p oceeding is not collusive. 
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A claim for maintenance coupled with a 
prayer for a declaration of charge on 
specific immoveable properties falls with- 
in the terms of section 52, Transfer of 
Property Act, so as to attract the doctrine 
of lis pendens (A.I.R. 1936 Madras 84, 
followed). [Paras 4 and 5.] 


(B) Hindu Law—Maintenance — Husband 
suffering from a virulent form of leprosy— 
Husband remaining ex parte—Wife’s claim 
Jor maintenance, if fictitious and so collusive. 


One of the grounds on which the first 
defendant claimed maintenance was that 
the third defendant was suffering from a 
virulent form of leprosy. Even the res- 
pondents 1 to 3 herein admit that fact. 
If that be so, the first defendant was 
obviously entitled to separate residence 
and maintenance, first under the provi- 
sions contained in the Hindu Women’s 
Right to Separate Maintenance and 
Residence Act, (XIX of 1946), now 
repealed, and then under the Hindu 
Adoptions and Maintenance Act, 1956. 


So the claim made is not fictitious and 
do not collusive. | Para. 4 ] 


(C) Hindu Law—Partition—Suit for partition 
by the minor son represented by his mother— 
Partition in the interest of and beneficial to 
the minor son—Severcnce in status between 
the minor son and the father, if takes place on 
the date of the institution of the suit. 


Once a notice demanding partition on 
behalf of a minor has been given or a 
suit demanding partition has been institut- 
ed on behalf of a minor and the Court 
comes to the conclusion that the parti- 
tion is in the interests of and beneficial 
to the minor, severance takes place not 
from the decision of the Court but’ from 
the date of the expression of the inten- 
tion in the first case and from the date of 
the institution of the suit in the second 
case. In the instant case, since the 
Court ultimately decreed the suit for 
partition instituted by the second defen- 
dant represented by his mother, the first 
defendant, the severance in status bet- 
ween the second defendant and the third 
defendant must be deemed to have taken 
place on the date of the institution of the 
suit itself. (Thus there is no distin tion 
between the case of a major coparcener 
acting by himself and a minor coparceney 
acing by a next friend). (Para. 10. | 
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(1959) S.C.J. 138 and (1964) 1 S.C.J. 45 
Relied. 


(D) Hindu Law—Family debts—Severance in 
status—Kartha, if could effect an alienation to 
discharge the family debts so as to bind the 
separated coparcener. 


It is settled law that the right of the 
karta (father) of a Hindu undivided 
family to make an alienation of the family 
properties for the discharge of the family 
debts so asto bind the interests of the 
other coparceners subsists only so long as 
the family continues to be joint in status 
andonce the severance in status takes 
place the right of the karta so to do comes 
to an end. [Paras. 10 and 16.] 


(E) Collusive Prcceeding— What constitutes. 

If ina judicial proceeding the claim 
made is fictitious and the contest between 
the parties unreal and the decree passed 
therein is a mere mark having the simili- 
tude of a judicial determination and 
worn by the parties with the object of 
of confounding third parties, the proceed- 
ing is collusive. |Para. 4.] 


Appeal against the Decree of the District 
Court of Salem in Appeal Suit No. 402 
of 1964 preferred against the decree of 
the Court of the (Pr ncip 1) Subordinate 
Judge of Salem in Original Suit No. 135 
of 1961. 


S.P. Srinivasan, for Appellants. 
S. Fagadsesan, for Respondents. 


The Court delivered the following 


Jupomenr:—Defendants 1 and 2 in O.S. 
No. 135 of 1961 on the file of the Court of 
the Subordinate Judge of Salem are they 
appellants before this Court, and the 
are mother and son. The third defen- 
dant in the suit is the husband of the first 
defendant and father of the second defen- 
dant. He was carrying on business on 
behalf of the family consisting of himself 
and his minor son and in the course of the 
business, he had incurred considerable 
debts. I.P. No. 22 of 1955 was filed by 
one of his creditors on 29th March, 1955, 
before the Sub-Court, Salem, for adjudg- 
ing the third defendant as insolvent. 
Similarly, I.P. No. 27 of 1955 was filed 
before the same Court on 22nd April, 
1955, by another creditor for adjudging 
the third defendant as insolvent. In 
order to avert an adjudication in the 
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said insolvency proceedings, the third 
defendant compromised with this credi- 
tors and executed Exhibit A-19 on 
24th September, 1956, being a composi- 
tion trust deed in favour of all his creditors 
constituting the plaintiffs in the suit, 
who are respondents 1 to 3 herein and 
defendants 4 and 5, who are respondents 
5 and 6 herein, as the trustees authorising 
them to sell the suit properties and 
discharge the debts. In view of the 
execution of this composition trust deed, 
the insolvency petitions were terminated 
by a joint endorsement on 5th October, 
1956 and the petitions were dismissed on 
6th October, 1956. 


2. As against these proceedings, there were 
certain other parallel proceedings that 
went on. The first defendant and the 
second defendant, represented by the 
first defendant, filed a suit in forma pauperis 
for maintenance, past and future for the 
first defendant and for partition and 
separate possession of his share of the 
family properties for the second defendant 
and for a charge of the third defendant’s 
share of the family properties for the 
maintenance to be awarded in favour 
of the first defendant. Prio to this, a 
petition to sue in forma pauperis was filed 
on 19h January, 1955. The said peti- 
tion was returned on 25-h January, 1955, 
for curing certain defects. However, 
the first defendant did not represent the 
petition. But subsequently it was re- 
presented on 9th November, 1955, with an 
application to excuse the delay. The 
first defendant’s counsel had got back 
pauper petition from the Court on 12th 
February, 1955, but did not present it 
till 9h November, 1955. The petition 
to excuse the delay was opposed by the 
third defendant and ultimately it was dis- 
missed on 14th August, 1956. Thereafter, 
defendants 1 and 2 filed a fresh original 
petition, which was numbered as O.S. No. 
32 of 1957, on 7th September, 1956. 
In that suit, the present third defendant 
remained ex parte and the learned Sub- 
ordinate Judge, Salem, passed a preli- 
minary decree for partition and subse- 
quently a final decree in favour of the 
second defendant and for maintenance 
in favour of the first defendant and 
created a charge over the share of the 
third defendant for the said maintenance 
of the first defendant. Item 1 of the 
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present suit properties was allotted to 
the share of the second defendant and a 
charge was created over items 2 to 4 
which were allotted to the share of the 
third defendant for the maintenance of 
the first defendant. In execution of 
this partition decree, the second defen- 
dant obtained possession of the property 
which is said to have been taken possession 
of by respondents 1 to 3 and 5 and 6 
herein, pursuant to the composition 
trust deed executed by the third defen- 
dant—4th respondent herein. The first 
respondent and one Krishna Chettiar 
obstructed the delivery of possession of 
item 1 to the second defendant and the 
Court by removing the obstruction passed 
the order of delivery in R.E.A. No. 15 of 
1960 in R.E.P. No. 221 of 1959 in O.S. 
No. 32 of 1957 on the file of the Sub- 
Court, Salem. It is thereafter, respon- 
dents 1 to 3 herein representing the body 
of creditors instituted the present suit, 
namely, O.S. No. 135 of 1961 on the file 
of the Court of the Subordinate Judge, 
Salem, for declaration of title to all the 
four items of properties in the plaint 
schedule and for possession of item | 
of the properties, after setting aside the 
order in R.E.A. No. 15 of 1960 in O.S. 
No. 32 of 1957 on the file of the Court of 
the Subordinate Judge, Salem. Their 
case was that the whole proceedings in 
O.S. No. 32 of 1957 were collusive and 
fraudulent, brought about by defen- 
dants 1 to 3 clandestinely and they are 
null and void. In view of this position, 
the rights which the creditors obtained 
under Exhibit A-19, have not heen in 
any way affected by those pro i 

and therefore they are entitled to have 
delivery of possession of item 1 and to 
have their title declared to all the four 
items of the suit properties. The case of 
defendants 1 and 2 was that the proceed- 
ings in O.S. No. 32 of 1957 were validly 
and bona fide instituted and the composi- 
tion deed was executed during the 
pendency of that suit and therefore it is 
affected by the doctrine of lis pendens. 
The further case put forward on behalf 
of the second defendant was that on the 
institution of O.S. No. 32 of 1957 on the 
file of the Court of the Subordinate Judge, 
Salem, there was a severance in status 
between the father and son and there- 
after the father had no right to alienate 
the joint family properties and therefore 
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Exhibit A-19 is not binding on the second 
defendant. The learned Principal Subor- 
dinate Judge, Salem, came to the con- 
clusion that all the debts in respect of 
which the composition trust decd was 
executed are family debts incurred by the 
third defendant as manager of the joint 
family and they are binding on the second 
defendant. He also came to the conclu- 
sion that O.S. No. 32 of 1957 on the file 
of the Court of the Subordinate Judge, 
Salem, was nothing but a collusive 
proceeding and therefore the decree 
passed therein was a fraudulent 
and collusive one, and consequently the 
alienation made by the third defendant 
by way of Exhibit A-19 in favour of his 
creditors was not hit by the doctrine of 
lis pendens. With regard to the claim 
put forward on behalf of the second 
defendant that on the institution of 
O.S. No. 32 of 1957 on the file of the 
Sub-Court, Salem, there was a severance 
in status brought about between the 
third defendant and the second defendant 
and therefore the father, the third defen- 
dant, had no power to alienate the joint 
family properties so as to bind the son, 
the second defendant, the learned Sub- 
ordinate Judge, relied upon the judgment 
of this Court in Gubbala Suryanarayana 
(minor) and another v. Gadiyapu Ganesul 
and another! and concluded that the 
properties have passed out of the family 
by the execution of the composition trust 
deed, Exhibit A-19, by the father, 
manager, before the preliminary decree 
in the partition suit, O.S. No. 32 of 
of 1957 on the file of the Sub-Court, 
Salem, and the debts of the third defen- 
dant being antecedent and binding on 
defendants 1 and 2 and the second 
defendant being liable under the doctrine 
of pious obligation, the alienation of the 
entire properties is valid and binding 
on them. On the basis of these con. 
clusions, the learned Subordinate Judge 
on 14th February, 1964, decreed the 
suit of respondents 1 to 3 herein. Against. 
this judgment and decree of the 
learned Subordinate Judge, defendants 
1 and 2 herein preferred an appeal to 
the District Judge, Salem, who, by 
his judgment and decree dismissed. 
the appeal and confirmed the judg- 
ment of the trial Court. Since there 
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is not much of a discussion in the judg- 
ment of the learned District Judge and 
he has more or less adopted the judgment 
of the trial Court, it is unnecessary to say 
anything further with regard to the 
grounds on which the learned District 
Judge dismissed the appeal preferred 
by the appellants herein. Hence the 
present second appeal by defendants 1 
and 2, 


3. Both for the purpose of section 52 of 
the Transfer of Property Act and for the 
purpose of bringing about a severance in 
joint status as between the coparceners, 
the presentation of the original petition 
for permission to sue m forma pauperis, 
which was subsequently numbered as 
O.S. No. 32 of 1957 on the file of the 
Sub Court, Salem, has the same effect 
as the institution of a suit ; and with 
reference to O.S. No. 32 of 1957 on the 
file of the Sub-Court, Salem, it is the 
presentation of the original petition that 
is referred to as the institution of the suit 
itself in the rest of the judgment. 


4. With reference to the facts set out 
above, two different and independent ques- 
tions arise and the Courts below have not 
borne this in mind. One question relates 
to the binding nature of Exhibit A-19 
on the second defendant in the suit. 
The second question relates to the effect 
of the charge created on the properties 
that were allotted to the share of the 
third defendant for the maintenance of 
the first defendant on the composition 
trust deed, with reference to which alonc, 
the doctrine of lis pendens can be applied. 
The question of the proceedings in 
O.S. No. 32 of 1957 on the file of the 
Sub-Court, Salem, being collusive will 
have relevance only with regard to the 
doctrine of lis pendens, as provided for 
in S. No. 52 of the Transfer of Property 
Act and it may not have any relevance 
with regard to the claim of severance of 
joint status put forward on behalf of the 
second defendant. Even in this context, 
the Courts below have loosely used the 
expression “collusive and fraudulent” 
without bearing the correct connotations 
of those expressions and the distinction 
between the two in mind. The distinc- 
tion between fraudulent and collusive 
transactions has been set out very clearly 
by the Supreme Court in Nagubai Ammal 
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and others v. B. Shama Rao and others’. 
The Supreme Court observed : 


“There is a fundamental distinction 
between a proceeding which is collusive 
and one which is fraudulent. ‘ Collus- 
ion in judicial proceedings is a secret 
arrangement between two persons that 
one should institute a suit against 
the other in order to obtain the decision 
of a Judicial Tribunal for some sinister 
purpose’. (Wharton’s Law Lexicon, 
14th Edn, page 212). In such a 
proceeding, the claim put forward is 
fictitious, the conte.t over it is unreal, 
and the decree passed therein is a mere 
mask having the similitude of a judicial 
determination and worn by the parties 
with the object of confounding thi 

parties. But when a proceeding is 
alleged to be fraudulent, what is meant 
is that the claim made therein is un- 
true but that the claimant has managed 
to obtain the verdict of the Court in 
his favour and against his opponent by 
practising fraud on the Court. Such 
a proceeding is started with a view to 
injure the opponent, and there can be 
no question of its having been initiated 
as the result of an understanding bet- 
ween the parties. While in collusive pro- 
ceedings the combat is a mere sham in 
a fraudulent suit it is real and earnest”. 


Thus there being a vital and important dis- 
tinction between the two, we shall have 
to examine whether the Courts below 
in this case have come to a correct conclu- 
sion that the proceedings in O.S. No. 32 
of 1957 on the file of the Sub-Court, 
Salem were collusive and fraudulent. 
As far as the applicability of section 52 
of the Transfer of Property Act is con- 
cerned, that section uses the word. “ col- 
lusive’’ and does not use the word, ‘‘frau- 
dulent ”?” obviously because fraud vitiates 
even the most solemn transaction. In 
this particular case, the doctrine of lis 
pendens as enunciated in section 52 of th 

Transfer of Property Act will have refe- 
rence only to the claim of maintenance 
put forward by the first defendant and the 
charge which she had prayed for and ob- 
tained in respect thereofover her husband’s 
share of the properties. The Courts 


1. (1956) S.C.J. 655: (1956) S.C.R. 451: 
A.LR. 1956 S.C. 593. 
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below have elaborately referred to the case 
set up by the first defendant in the plaint 
in O.S. No. 32 of 1957 on the file of the 
Sub-Court, Salem, and after examining 
the same with reference to the evidence 
given by her in the present suit, came to 
the conclusion that those averments were 
put forward merely for the purpose of 
that suit. This is what the learned Sub- 
ordinate Judge has recorded: 


“Thus the prevaricating answers in 
her evidence, go to show that the alle- 
gations were made only for the purpose 
of a suit, and it could not be accepted. 
There is no independent corroborative 
evidence to prove the alleged cruelty 
said to! have been inflicted by the third 
defendant on her. The allegations 
were made only for the purpose of 
getting a decree for maintenance and 
for partition. The third defendant did 
not contest the suit at all.” 


Apart from the fact that the finding of 
collusive ‘character of the suit, O.S. No. 
32 of 1957 on the file of the Suh-Court, 
Salem, not being sustainable, in view of 
what the Supreme Court has stated as to 

hat would constitute a ‘‘ collusive pro- 
ceeding’, there is one other clinching 
circumstance, which the Courts below 
missed to take note of. One of the 
grounds on which the first defendant 
claimed maintenance was that the third 
defendant was suffering from a virulent 
form of leprosy. This aspect was not at all 
referred to in the judgment of the Courts 
below in the present case. On the other 
hand, respondents 1 to 3 herein, in their 
plaint in! the very present action, have 
themselves stated that the third defen- 
dant was'suffering from a virulent form of 
leprosy. If that be so, the first defendant 
was obviously entitled to separate resi- 
dence and maintenance, first under the 
provisions contained in the Hindu 
Women’s Right to Separate Maintenance 
and Residence Act, (XIX of 1946), now 
repealed, and then under the Hindu Adop- 
tions and Maintenance Act, 1956. Conse- 
quently, on the very admission of respon- 
dents 1 to 3 herein that the third defen- 
dant was suffering from a virulent form 
of leprosy, it was certainly not open to 
them to put forward any contention that 
the suit for maintenance and the decree 
and the charge which defendants 1 and 
2 obtained in O.S. No. 32 of 1957 on the 
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file of the Sub-Court could be said to be 
collusive. On the admission of respon- 
dents 1 to 3 herein, the first defendant was 
clearly entitled to separate residence an 
maintenance, and therefore her claim for 
maintenance in O.S. No. 32 of 1957 
cannot be said to be a fictitious one and 
it may be that the 3rd defendant herein 
remained ex parte, only because he did not 
have any defence to that claim in law. 


5. A Bench of this Court in Sn Raja 
Bommadevara Raja Lakshidevamma Bahadur 
Kamindarnt Garu v. (Boggavarappu) Subba 
Rao and others! has held that a claim for| 
maintenance coupled with a prayer for a 
declaration of charge on specific immova- 
ble properties falls within the terms of 
section 52, Transfer of Property Act, so a 

to attract the doctrine of lis pendens. How- 
ever an attempt was made to make a dis- 
tinction between a Hindu wife claiming 
maintenance against her husband and a 
Hindu widow claiming maintenance 
against the estate ofthe family in the hands 
of her deceased husband’s coparceners and 
a contention was put forward that the 
principle referred to above will apply 
only to the case of a widow’s claim for 
maintenance against the copargeners of her 
deceased husband but not a wife’s claim 
for maintenance against her husband. 
That contention was negatived by this 
Court in Nidamapuri Subbayya and others v. 
Nidamapuri Ramalakshmi*. In that case 
Balakrishna Ayyar, J., observed : 


“ Looking at the matter independently 
of all authority, I find it difficult to see 
why so far as section 52 of the Transfer 
of Property Actis concerned, the circum- 
stance whether the plaintiff is a wife or 
a widow should make any difference. 
If the suit is by the wife it will be open 
to her to proceed both personally 
against the husband and also against any 
property that he may own. If the 
suit is by the widow, the personal 
liability of the husband having become 
extinguished by reason of his death, 
she will be compelled to ‘limit her 
reliefs to the property in which he had 
an interest and which subsequently 
passed into the hands of his coparceners. 
Why the circumstance of the husband 
being alive should take away the right 


1. A.LR. 1936 Mad. 84. 
2. (1951) 1 M.L.J. 143. 
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of the wife to proceed against the pro- 
perty in his hand is ifficult to see. 
Section 52 of the Transfer of Property 
Act is concerned only with the claims 
made against the property, and the 
provisions made therein are indepen- 
dent of and unaffected by any other 
claim which the plaintiff might be a 
position to make against the defendant 
personally. ”’ 


‘Thus, it will be seen that Exhibit A-19 
having been executed on 24th September, 
1956, during the pendency of O.S. No. 
32 of 1957 on the file of the Sub-Court, 
Salem, which was institutedon 7th Septem - 
ber, 1956, the doctrine of lis pendens clearly 
applies to the present case and the com- 
position trust deed executed by the third 
defendant will be subject to the charge 
created by the Court in favour of the first 
defendant over items 2 to 4. This is 
sufficient to dispose of the question regard- 
ing the right of the first defendant to 
maintenance and the charge created in 
her favour over items 2 to 4 of the suit 
properties in the decree in O.S. No. 32 
of 1957 on the file of the Sub-Court, 
Salem. 


6. As far ds the second defendant’s claim 
for partition is concerned, I am unable to 
see how any question of fraud or collusion 
can possibly come into the picture at all. 
The case of the second defendant that 
Exhibit A-19 is not binding on him, 
because it was executed after severance of 
status has taken place between him and 
the third defendant has nothing whatever 
to do with any question of lis pendens or 
section 52 of the Transfer of Property 
Act. On the admitted position that 
Exhibit A-19 was executed only during 
the pendency of O.S. No. 32 of 1957 on the 
file of the Sub-Court, Salem, the only 
question for consideration is whether the 
third defendant, on the date of Exhibit 
A-19, was competent to execute the said 
document so as to bind the interests of 
the second defendant as well. In other 
words, if severance in status hetween the 
second defendant and the third defen- 
dant had taken place on the date of the 
filing of the suit, O.S. No. 32 of 1957 on 
the file of the Sub-Court, Salem, itself, 
Exhibit A-19 having been executed subse- 
quently, the third defendant had no right 
to bind the interests of-the second defen- 
{dant by that alienation. On the other 
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hand, if the severance of status between 
the second defendant and the third defen- 
dant had not taken place on the date of 
the institution of the said suit, but it took 
place only on the date of the passing of the 
preliminary decree, then equally it is 
clear that Exhibit A-19 having been 
executed prior to the passing of the preli- 
minary decree, the third defendant was 
competent to represent the second 
defendant also with reference to the aliena- 
tion of the family properties under Exhi- 
bit A-19 for the discharge of the family 
debts. This question arises only because 
of the general rule that in the case of an 
adult coparcener the institution of the 
suit for partition itself brings about seve- 
rance of joint status, while in the case 
of a minor coparcener represented by 
next friend, the Court can pass a decree 
only if it is satisfied that the partition is in 
the interests of the minor and if it comes 
to the conclusion that the partition is not 
in the interests of the minor, the Court is 
bound to dismiss the suit for partition. In 
the case of an adult coparcener, the possi- 
bility of the Court coming to a conclu- 
sion whether the partition is in the interests 
of the coparcener or not does not arise 
and therefore there is no question of the 
Court dismissing the suit of an adult co- 
parcener instituted for partition on the 
ground that such partition would not be 
for the benefit or in the interests of the 
adult coparcener. It is only in this 
context, the learned Subordinate Judge 
relied on the decision of this Court, 
referred to already namely, Gubbala Surya- 
narayana (minor) and another v. Gadtyapu 
Ganesulu and anothert, Whatever doubt 
there might have been that in the case 
of a suit instituted by a minor coparcener 
represented by the next friend for partition 
as against the father, whether the severance 
in status took place on the date of the 
institution of the suit itself or only on the 
date of the passing of the preliminary 
decree, that doubt has been now cleared 
by the decisions of the Supreme Court. 


7. The Supreme Court in Kakumanu Peda- 
subbayya and another v. Kakumanu Akkamma 
and another*, stated as’ follows :— 


1. (1953)2 M..J.439 : ALR. 1954 Mad. 203. 

2. (1959) S.C.J. 138: (1959) S.C.R. 1249: 
ey 1 An.W.R. (S.C.) : (1959) 1 M.LJ. 
S.C.) 60 : A.I.R. 1958 S.C. 1042. 
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“ Hindu Law makes no distinction be- 
tween a major coparcener and a minor 
coparcener, so far as their rights to joint 
properties are concerned. A minor is, 
equally with a major, entitled to be 
suitably maintained out of the family 
properties, and at partition, his rights 
are precisely those of a major. Consis- 
tently with this position, it has long 
been settled that a suit for partition 
on behalf of a major coparcener is 
maintainable in the same manner as one 
filed by an adult coparcener, with this 
difference that when the plaintiff is a 
minor, the Court has to be satisfied 
that the action has been instituted for 
his benefit. Vide the authorities cited 
in Rangasayi v. Nagarathnammat. The 
course of the law may be said, thus 
far, to have had smooth run. But 
then came the decision in Girja Bai v. 
Sadashw Dhundiraj*, which finally 
established that a division in status 
takes place when there is an unambi- 
guous' declaration by a coparcener of 
his intention to separate, and that the 
very institution of a suit for partition 
constituted the expression of such an 
intention. The question then arose 
how far this principle could be applied, 
when the suit for partition was instituted 
not by a major but by a minor acting 
through his next friend. The view 
was expressed that as the minor had 
‘under the law, no volition ofhis own, 
the rule in question had no aplica- 
tion to him. It was not, however, 
suggested that for that reason no suit 
for partition could be maintained on 
behalf of a minor, for such a stand 
-would be contrary to the law as laid 
.down'in a series of decisions and must, 
if accepted, expose the estate of the 
minor to the perils of waste and spolia- 
tion by coparceners acting adversely to 
him. But what was said was that 
when a Court decides that a partition 
4s for the benefit of a minor, there is a 
division brought about by such decision 
and not otherwise. It would follow 
from this that if a minor died before 
the Court decided the question of 
benefit he would have died an undivid- 





1. (1934) LL.R. 57 Mad, 95 at 137: 65 M.LJ. 
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2. (1916) 43 I. App. 151331 M.LJ. 455: 
37 LC. 321. 


71 


ed coparcener of his family and his 
heirs could not continue the action. ”’ 


Having thus stated the rival positions, the 
Supreme Court concluded as follows : 


“ If, under the law, it is competent to 
a n other than the father or mother 
of a minor to act on his behalf, and 
enter into a partition out of Court so 
as to bind him, is there any reason why 
that person should not be competent 
when he finds that the interests of the 
minor would best be served by a divi- 
sion and that the adult coparceners are 
not willing to effect a partition, to file a 
suit for that purpose on behalf of the 
minor, and why if the Court finds that 
the action is beneficial to the mimor, 
the institution of the suit should not be 
held io be a proper declaration on be- 
half of the minor to become divided 
so as to cause a severance in status ? 
In our judgment, when the law permits 
a person interested in a minor to act 
on his behalf, any declaration to be- 
come divided made by him on behalf 
of the minor must be held to result in 
severance in status, subject only to the 
Court deciding whether it,is beneficial 
to the minor ; and a suit instituted on 
his behalf if found to be beneficial, 
must be held to bring about a division 
in status. ”’ 


Having made this observation, the Sup- 
reme Court referred, with approval, to 
the observations of Ramesam, J., in 
Rangasayi v. Nagarathnamma'. Finally the 
Supreme Court recorded : 


“ When, therefore, the Court decides 
that the suit has been instituted for the 
benefit of the minor and decrees parti- 
tion, it does so not by virtue of any 
rule, special or peculiar to Hindu 
Law but in the exercise of a jurisdic- 
tion which is inherent in it and which 
extends over all minors. The true 
effect of a decision of a Court that the 
action is beneficial to the minor is not 
to create in the minor proprio vigore a 
right which he did not possess before 
but to recognise the right which had 
accrued to him, when the person acting 
on his behalf instituted the action. Thus, 
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what brings about the severance in 
status is the action of the next friend 
in instituting the suit, the decree of the 
Court merely rendering it effective by 
deciding that what the next friend has 
done is for the benefit of the minor.” 


8. The Supreme Court reaffrmed this view 
in’ Lakkireddi Chinna Venkata Reddi and 
others v. Lakkireddi Lakshmamma}. 


9. InP. M. Ramaswamy Chettiar v. Raja 
Kuppa Cheiti and others?, the guardian of a 
minor coparcener in a joint Hindu family 
gave a notice demanding partition. In 
spite of this notice, the manager of the 
family alienated some family properties. In 
a suit for possession by the alienee the plea 
of severance of joint family status was 
accepted by the Court and the volition 
exercised by the guardian on behalfof the 
minor was approved. In appeal it was 
contended that the suit being one for 
possession the Court had no jurisdiction 
to adjudicate upon the question of exis- 
tence of a division in status and that un- 
less the declaration of intention to divide 
was followed up by a suit for partition, 
that could not be given effect to. A 
Bench of this Court rejected this conten- 
tion and held that when such a notice 
demanding partition was given that 
notice itself would operate as severance 
in status, once the Court found that the 
severance in status was beneficial and the 
Court can decide the same in whatever 
manner the question came before the 
Court and it was not as if that question 
could be considered only in a suit for parti- 
tion, because the severance of status is 
different from actual division of the pro- 
perties by metes and bounds and allot- 
ment of shares to different coparceners. 
This is what this Court stated : 


“ Without effecting an actual partition, 
a major coparcener has a right by an 
unilateral declaration on his part to 
effect a division in status in the family 
so far as he is concerned. This right 
is incident to the right by birth which 
he has in the family properties. A minor 
coparcener would also have a similar 





1. (1964) 1 S.C.J. 45: (1964) 1 M.L.J. (S.C) 
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right. By the very nature of it that 
right cannot be exercised in the same 
manner by him as by a major coparce- 
ner because a minor cannot be held to 
have a volition of his own. Therefore 
a guardian or next friend acting on his 
hehalf is allowed to exercise a volition 
on behalf of the minor subject to this 
condition, namely, that such exercise 
of volition should be approved of by 
the Court. Neither the rule nor its 
reason indicates that the Court should 
be one where a partition suit is 
pending.” 


10. Thus, it is clear that once a notice de- 
manding partition on behalf of a minor has 
been givenor a suit demanding partition 
has been instituted on behalf of a minor and 
the Court comes to the conclusion that 
the partition is in the interests of and 
beneficial to the minor, severance takes 
place not from the decision of the Court 
but from the date of the expression of the 
intention in the first case and from the 
date of the institution of the suit in the 
second case. In the present case, since 
the Court ultimately decreed the suit 
for partition instituted by the second 
defendant represented by his mother, the 
first defendant, severance in status be- 
tween the second defendant and the third 
defendant must be deemed to have taken 
place on the date of the institution of the 
suit itself. Ifso, the subsequent execution 
of Exhibit A-19, during the pendency of 
the said suit, will not bind the interests of 
the second defendant. It is settled law 
that the right of a kartha of a Hindu undivi- 
ded family to make an alienation of the 
family properties even for the discharge of 
the family debts so as to bind the interests 
of the other coparceners subsists only so 
long as the family continues to be joint 
in status and once the severance in status 
has taken place, the right of the kartha 
to effect an alienation so as to bind the; 
interests of the other coparceners comes] 
to an end. 


11. In Krishnasami Konan v. Ramaswami 

Ayyar!,a Bench of this Court stated: 
“The principle upon which the son 
cannot object to ancestral property 
being seized in execution for an un- 
secured personal debt of the father is 


1 (1899) I.L.R.22 Mad. 519: 9 M.L.J. 127. 
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that the father, under the Hindu Law, 
is entitled to sell on account of such 
debt the whole of the ancestral estate. 
This necessarily implies that at the time 
the property is seized it remains the 
undivided estate of the father and the 
son. If the estate were divided the father 
could not sell what does not fall to him 
in the division. Ergo, property taken 
_by the son in partition cannot he seized 
“on account of such unsecured personal 
debt of the father, even though the 
debt had been incurred before the 
partition. Of course if the partition 
had been made with a view to defraud 
or delay, creditors it would be otherwise, 
but no such case is made out here.” 


12. So also, in Rathna Naidu v. P.R. Atyan= 
chanar and others’, another Bench of this 
Court held that it is not open to a Hindu 
father to ideal with the property of his 
divided son so as to bind the latter even 
though it 'be i in respect of an antecedent 
debt. | 


13. In Oficial Assignee, Madras v. Rama- 
chandra Iyer and others, the question against 
came up. for consideration before this 
Court. After referring to the relevant deci- 
sions on the point, Ramesam, J., pointed 
out: 


‘All these decisions necessarily imply 
that the right of the father to sell was 
dependent on the property continuing 
to be joint ancestral property up to 
the date of the sale. ’ 


Again, the same learned Judge observed : 


“I am,’ therefore, of opinion that the 
first contention for the Official Assignee 
fails ; and once there is a division in 
status as hy a suit for partition, the 
father’s right to sell is at an end.” 


14. In Subramania Ayyar and two others v. 
Sabapathy Aiyar®, Srinivasa Ayyangar, J., 
stated : 


“Ona Peien of the family property 
there is a disruption of the family and 
the managership of the father ceases 
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and with the managership being lost, 
the power is also lost of the father to 
effect an alienation of the family pro- 
perty not only for purposes of family 
necessity but also for his own antece- 
dent dehts. ” 


15. In Sat Narain and another v. Rai Bahadur 
Sri Kishen Das and others!, the’Privy Coun- 
cil had to consider the scope of sub-sec- 
tion (2) of section 52 of the Presidency 
Towns Insolvency Act. In that context, 
the Privy Council pointed out ; 


“ Turning to the first contention of the 
appellants, it is clear that Sri Kishen 
Das, as father of the two appellants, had. 
the power, so long as it remained undivi- 
ded, to sell or mortgage the joint fami- 
ly property, including the interest of 
the appellants, for payment of his own 
debts, provided such debts were ante- 
cedent and were not incurred for 
immoral or illegal purposes. ” 


Again, the Judicial Committee observed: 


“The father’s power of sale for his debts 
exists only so long as the joint family 
property is undivided, and the capacity 
of the Official Assignee must be simi- 
larly limited. ” 


16, The Supreme Court in Pannalal and 
another v. Mt. Naraini and others*, had to 
consider this question elaborately and 
after having stated that it is well-settled 
that the pious liability of the son to pay 
the debts of his father exists whether the 
father is alive or dead and therefore it is 
open to the father, during his lifetime, to 
effect a transfer of any joint family proper- 
ty including the interests of his sons in the 
same to pay off an antecedent debt not 
incurred for family necessity or benefit 
provided it is not tainted with immorality 
and it is equally open to the creditor to 
obtain a decree against the father and in 
execution of the same put up to sale not 
merely the father’s but also the son’s in- 
terest in the joint estate, the Supreme 
Court observ: 


“ All of them, however, have reference 
to the period when the estate remains 
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joint and there is existence of coparce- 
nership between the father and the son. 
There is no question that so long as the 
family remains undivided, the father 
is entitled to alienate, for satisfying his 
own personal debts noc tainted with 
immorality the whole of the ancestral 
estate. A creditor is also entitled to 
proceed, against the entire estate for 
recovery of a debt taken by the father. 
The position is somewhat altered when 
there is a disruption of the joint family 
by a partition between the father and 
the sons. ” 


In view of all these decisions, the position 
has been summarised in Mulla’s Hindu 
Law, Thirteenth Edition, at page 342 as 
follows : 


“ The father has no power to alienate 
his son’s share after a partition bet- 
ween him and the son, although the 
alienation may be in respect of a debt 
which was contracted before partition.” 


Thus, the position is clear that once se- 
verance in status has taken place between 
\the third defendant and the second de- 
fendant by the institution of O.S. No. 32 
Jof 1957 on the file of the Sub-Court, 
Salem, which was ultimately decreed, 
the third defendant had no power to alie- 
nate the ancestral properties so as to bind 
the second defendant herein, even though 
the debts in respect of which the third 
defendant executed the composition trust 
deed Exhibit A-19 were binding on the 
jsecond defendant, because it is one thing 
to say that the debts incurred by the 
kartha of a joint family for the purpose of 
the family are binding on the coparceners 
or the debts incurred by the father, not 
tainted with illegality or immorality, are 
‘binding on his sons, and it is entirely ano- 
ther thing to say that the kartha of a Hindu 
joint family or the father is entitled to ali- 
enate the joint family properties so as to 
bind the other coparceners or the sons as 
the case may be even after severance in 
status between them. Notwithstanding the 
disruption of the joint status, the debts 
|may be binding on the other coparceners 
or the sons and the creditors may have 
appropriate remedies for realisation of 
their debts. But the right to alienate the 
|property so as to bind the interests of the 
other coparceners or the sons comes to an 
jend with the disruption of the joint status. 
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As far as the present case is concerned, I 
have already referred to the conclusion 
arrived at by the trial Court that O.S. No. 
32 of 1957 on the file of the Sub-Court, 
Salem, was fraudulent and collusive 
suit. No doubt, the Courts below have 
given certain reasons for coming to the 
conclusion that the grounds put forward 
by the first defendant for claiming main- 
tenance were not proved by her evidence 
in the present case. But nowhere in the 
judgment of the trial Court, there is any 
independent conclusion arrived at, name- 
ly, that the suit for partition on behalf of 
the second defendant as such was fraudu- 
lent. The fact that there were debts in 
existence will not in any way make the 
suit for partition a fraudulent one ; nor 
the fact that the third defendant 
remained. ex parte in that suit will make the 
decree passed therein ineffective or a 
fraudulent one. It should not be for- 
gotten that in O.S. No. 32 of 1957 on the 
file of the Sub-Court, Salem, the Court, 
after examining the first defendant in the 
present suit, came to the conclusion that 
the partition was beneficial to the minor’s 
interests and only after satisfying itself 
to such effect, passed the decree for parti- 
tion. Equally it should not be forgotten 
that the next friend of the minor in that 
case was the mother of the minor himself. 
In Mayne’s Hindu Law and Usage, 
Eleventh Edition, at page 556, this is 
what has been stated : 


“ Where a mother sues as the next 
friend of a minor for partition, it is 
difficult to see how her right to act on 
his behalf can ordinarily be disputed 
and the question whether the suit is 
for the benefit of the minor or not can 
fairly arise only where a next friend who 
is not the mother or a coparcener in 
the family sues for partition purporting 
to act on behalf of the minor. ” 
Therefore, prima facie, the suit instituted 
by the first defendant as the next friend 
of the second defendant for partition can- 
not be said to be one not for the benefit 
of the minor as such. Again, whether 
such a suit claiming partition on behalf 
of the second defendant was a bona fide 
one or not also cannot possibly arise. In 
S. Thirumalamuthu Adaviar v. Minor Subra- 
mania Adaviar by Court Guardian and two 
others', WVaradachariar, J., stated : 


1. (1937) 1 M.L.J. 243. 


d) VARADAMMAL v. AMBALAL (Ismail, 7.). 15 


“© The question of the bona fides or mala 
fides of the partition has been referred 
to in some of the decisions for another 
reason, namely, the suggestion some- 
times made that if the partition was 
bona fide, in the sense that sufficient 
provision has been made therein even 
for the discharge of the debts of the 
father, the shares allotted to the sons 
at such partition ought not to be held 
liable at all in any kind of proceeding 

- for the pre-partition debts of the father. 
Whether that proposition is well found- 
ed or not, that appears to have been 
the reason for drawing the distinction 
in some of the cases between bona fide 
partitions and fraudulent partitions. 
Except in cases where the mala fide 
character of the partition is such as to 
lead the Court to come to the conclu- 
sion that the partition was not intend- 
ed to be operative at all, I am unable 
to see how the mala fide character bears 
on the question of the creditor’s rights 
to attach the son’s share in execution 
of a decree obtained against the father 
alone. ”’ 


17. The right to demand partition is an 
incidence of right by birth which a copar- 
cener acquires inthe joint family property. 
Hence there can be no answer to the de- 
mand for partition made hy a coparcener. 
Relying on the decision of the Privy 
Council in Girja Bai v. Sadashiv Dhundiraj! 
the legal ‘position has been stated in 
Mayne’s Hindu Law and Usage, Eleventh 
Edition, at page 550 as follows : 


“ Separation in status, with all the legal 
consequences resulting therefrom, is 
quite distinct from de facto division into 
specific shares of the property held 
jointly. ‘The former is a matter of 
individual decision, and is effected by 
the unequivocal expresion of a desire 
on the part of any one member to sever 
himself from the joint family and to 
enjoy his hitherto undefined and un- 
specified share separately from the 
others, without being subject to the 
obligations which arise from the joint 
status. The latter is the natural resul- 
tant from his decision, the division and 
separation of his share, which may be 
arrived at either by private agreement 





1. (1916) 43 LA. 151 : 31 M.L.J. 455. 


of the parties, on failure of that by in- 
tervention of the Court. Once the 
decision has been unequivocally ex- 
pressed, and clearly intimated to his 
co-sharers, his right to obtain and poss- 
ess the share to which he admittedly 
is entitled, is unimpeachable ; neither 
the co-sharers can question it, nor can 
the Court examine his conscience to 
find out whether his reasons for separa- 
tion are well founded or sufficient. 
The Court has simply to give effect to 
his right to have share allocated sepa- 
rately from the others.” 


Can the position be different, simply be‘ 
cause the coparcener filing the suit for 
partition happens to be a minor ? I am 
of the opinion that the only point of diffe- 
rence which arises between an adult co- 
arcener filing a suit for partition is that 
in the case of the latter, the decision of the 
Court that the partition will be for the 
benefit of the minor-plaintiff, coparcener, 
is n Once such a decision has 
been given, there is absolutely no differen- 
ce in regard to the consequences between 
the two cases. In this particular case, 
such a decision has been given in O.S. No. 
32 of 1957 on the file of the Sub-Court, 
Salem, and hence there has been an effec- 
tive disruption of joint status between the 
second defendant and the third defen- 
dant on the institution of that suit. 


18. Admittedly in the plaint in O.S. No. 
32 of 1957 on the file of the Sub-Court, 
Salem, the debts due by the family were 
not mentioned and the creditors were not 
made parties and a provision for payment 
of those debts had not been made. But, 
that, in my opinion, cannot lead to the 
conclusion that the partition sought or 
was fraudulent in the sense that it was not 
intended to be operative at all, or as ex- 
plained by the Supreme Court in Nagubat 
Ammal and others v. B. Shama Rao and others}. 
I have already referred to the fact that 
the Courts below have come to the con- 
clusion that the debts incurred in the 
course of the carrying on of the business, 
in respect of which Exhibit A-19 was exe- 
cuted, were all family debts binding on 
the second defendant and that finding has 
not been assailed. In view of this, the 





1. (1956) S.CJ. 655: (1956) S.C.R. 9451: 
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liakility of the second defendant’s share 
allotted at the partition in O.S. No. 32 
of 1957 on the file of the Sub-Court, 
Salem subsisted, notwithstanding the legal 
consequence that once severance in joint 
status had taken place, the third defen- 
dant had no right to alienate tne joint 
family properties so to bind the second 
defendant’s interests in the joint family 
properties. 


19. Under these circumstances, the judg- 
ment and decrees of the: Courts below 
are set aside and the second appeal is 
allowed. In the place of the judgments 
and decrees of the Courts below, it is dec- 
lared that the respondents herein, that is 
plaintiffs 1 to 3 and defendants 1 and 5 
representing the creditors of the third 
defendant have no title to item 1 of the 
suit properties and therefore they are not 
entitled to recover possession thereof from 
the second defendant and with regard to 
items 2 to 4 of the suit properties, the title 
of the plaintiffs 1 to 3 and defendants 4 
and 5 representing the creditors of the 
third defendant is declared, subject to 
the charge for maintenance in favour of 
the first defendant created over them 
under the decree in O.S. No. 32 of 1957 
on the filé of the Sub-Court, Salem, since 
the said items were allotted to the third 
defendant in the said partition suit and 
certainly the alienation effected by the 
third defendant unde: Exhibit A-19 is 
binding on his share of the joint family 
properties. The suit of respondents 1 to 
3 herein will stand dismissed in other 
respects. The parties will bear their 
respective costs throughout. 


20. The appellants herein had preferred the 
appeals before the lower appellate Court 
as well as before this Court in forma pauperis. 
Taking all the circumstances into consi- 
deration, I direct the second appzilant 
to pay the Court-fees due to the Govern- 
ment both on the memorandum of the 
first appeal before the lower appellate 
Court and on the memorandum of the 
second appeal before this Court and the 
said Court-fees will be a charge on item 
1 of the suit properties. 


No leave. 


V.M.K. Second Appeal 


allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, F. 


Chairman of Managing Committee of the 
Smt. Dev Kunwar Nanalal Bhatt Vaishuay 
College for Women, Chromepet 

.. Petitioner* 


U. 


Mrs. Aleyamma Thomas Respondent. 
(A) Master and servant—Coniract of personal 
seroice— Termination—Specific performance if 
can be ordered—Specific Relief Act (I of 1877), 
section 21. 


Section 21 of the Specific Relief Act pro- 
vides that the Court cannot specifically 
enfoice a contract of personal service. 
Normally in a case of master and servant 
a contract of personal service will not be 
enforced by an order of specific perfor- 
mance nor will it be open for a servant 
to refuse to accept the repudiation of a 
contract of service by his master and say 
that the contract has never been terminat- 
ed and the remedy of an employee is a 
claim for damages for wrongful dismissal 
or for breach of contract. The relation- 
ship between the petitioner and the 
responden: in this case is one of master and. 
servant, and the respondent is neither a 
public servant nor her employment under 
the petitioner is governed by any statu- 
tory provisions. ‘Therefore, the lower 
Court, in this case, which passed an 
interim injunction restraining the peti- 
tioner from giving effect to the order 
terminating her services, should he held 
to have erred in passing the order in 
question. [para 8.] 


(B) Civil Procedure Code (V of 1908), section115 
—Scope—No appeal to the High Court directly 
or indirectly from the order of the lower Court— 
Only remedy by way of an appeal to the Dis- 
trict Couri—Revision petition if can be enter- 
tained. . 


In the instant case, against the order in 
question, the petitioner has no 1ight of ap- 
peal to the High Court directly or indirec- 
tly. He has remedy only by way ofan appeal 
to the District Court without any further 





* C.R.P No. 1404 of 1970. 
1st September, 1970, 


1 VAISHNAV COLLEGE FOR WOMEN v. MRS. ALEYAMMA THOMAS (Ramanujam, J.). 


{right of appeal to the High Court. 
|In view of this position, there is no bar 
in entertaining this revision petition 
under section 115 of the Civil Proce- 
dure Code. Not only that. The revision 
having been entertained and admitted, 
it is not proper to dismiss iton the ground 
that it should not been admitted. 

A [Para. 7). 


Petition under section 115 of Act V of 
1908, praying the High Court to revise 
the Order of the Court of the District 
Munsif (Additional), Poonamallee, dated 
2nd May, 1970 and made in I.A. No. 
353 of 1970;in O.S. No. 332 of 1970. 


N. Sivamani and V. Narayanaswam, for 
Petitioner. | 


P. Anandan Nair, for Respondent. 


The Court made the following 


ORrDER.— The respondent herein was em- 
ployed by the petitioner as a Physical 
Directress in the suit College at the first 
instance for the academic year 1968-69. 
‘The appointment was renewed for a 
further period of one year ending with 
the academic year 1969-70. The peti- 
tioner issued an order dated 24th 
February, 1970, terminating her services 
with effect from 31st March, 1970, while 
the academic year came to a close on 
4th April, 1970. Aggrieved against this 
order terminating her services, the respon- 
dent filed.O.'S.*No. 332 of 1970 on the file of 
the Court of the District Munsif, Poona- 
mallee, for a declaration that the termina- 
tion of her services was wrongful and for an 
injunction restraining the petitioner from 
giving effect to the order of termination. 
In that suit|she filed an application, I.A. 
No. 331 of 1970, for an interim injunction 
restraining | the petitioner from giving 
effect to the said order terminating her 
services and'got an ex parte order of injunc- 
tion on Ist April, 1970. The petitioner 
thereafter filed an application, I.A. No. 
353 of 1970' for vacating and discharging 
the said interim injunction granted on 
Ist April, 1970. In that application the 
petitioner claimed thatthe order ter- 
‘inating the respondent’s services was 
quite legal and valid and that in any 
event, the respondent was not entitled to 
an order of injunction on the facts of the 
case. Before the lower Court, at the 
hearing of the said petition, the respon- 
dent filed an affidavit to the effect that 
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she would not claim any salary from 
the date of the reopening of the said 
College for the academic year 1970-71 
till the disposal of the suit, in the event the 
Court holding that the termination of 
her services is legal and lawful. The 
lower Court took the view that if the 
interim injunction is vacated, the respon- 
dent will loose her hold as a Physical 
Directress in the College and that the 
possible injury arising out of the stigma 
attached to the order of termination of 
her services should be prevented, in view 
of her undertaking not to claim salary for 
the academic year 1970-71 in the event 
of her loosing the suit, and in that view 
refused to vacate the ad interim injunction 
granted earlier. It is against this order of 
the lower Court refusing to vacate the 
ad interim injunction, this revision has 
been filed. 


2. Tne learned Counsel for the respondent 
raised & preliminary objection to the 
maintainability of the revision petition. 
It was urged by him that the petitioner 
has a right of appeal under Order 43, rule 
1 against an order passed under Order 
39, rule 4 and that the petitioner not 
having chosen that remedy by way of an 
appeal, the present revision under section 
115 of the Code of Civil Procedure cannot 
be maintained. 


3. The learned Counsel for the petitioner 
counters the above argument hy stating 
that section 115 of the Code only bars 
cases from which an appeal lies to the 
High Court, and that it does not bar a 
revision against an order from which an 
appeal lies only to the District Court. 
He telied, for this proposition, on a decision 
of the Supreme Court in S.S., Khanna v. 
An Dillon! and a few rulings of this 
urt. 


4. In S. S. Khanna’s caset, the Supreme 
Court, while dealing with the scope of sec- 
tion 115 of the Code traced the historical 
evolution of the powers of the diverse 
High Courts’ supervisory jurisdiction, 
and expressed that the revisional juris- 
diction of the High Court may he exer- 
cised irrespective of the question whether 
an appeal lies from the ultimate decree 
or order passed in the suit that the res- 
sion “in which no appeal lies thereto” 





1, (1964) 4 S.C.R. 40% : ALR. 1964 S.C. 497. 
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occurring in section 115 is not susceptible 7. In this case, against the order in ques-( 


of the interpretation that it excludes the 
exercise of the revisional jurisdiction 
when an appeal may be competent from 
the final order and that the use of the 
word, ‘in’ therein is not intended to 
distinguish orders passed in proceedings 
not subject to appeal from the final 
adjudication from those from which no 
appeal lies. The learned Judges of the 
Supreme Court took the view that only 
in a case where an appeal lies against an 
adjudication directly to the High Court 
or to another Court from the decision of 
which an appeal lies to the High Court, 
the High Court has no power to exercise 
its revisional jurisdiction, but that where 
the decision itself is not appealable to the 
High Court directly or indirectly, the 
exercise of the revisional jurisdiction by 
the High Court would not be deemed 
excluded. 


5. In Veerappa Thevar v. Kathaswami 
Chettiar), Natesan, |., had held that sec- 
tion 115 of the Code is available only when 
there is no appeal to the High Court and 
that if an appeal lies to the High Court 
even by way of a second appeal, it could 
not entertain a revision under section 115, 


6. In Official Receiver, Guntur v. Seshapya’, 
while rejecting a contention that a revi- 
sion could not be entertained in a case 
where the party had a remedy by way of a 
suit under Order 21, rule 63, a Division 
Bench of this Court expressed: 
“Cases in which this Court has inter- 
fered in revision in spite of the fact that 
the petitioner had another remedy are 
too numerous to be quoted. The prin- 
ciple that revision should not he 
allowed where another remedy is avail- 
able is a principle which may very con- 
veniently be applied at the stage of 
admission. This revision was admitted 
hy Mr. Justice Varadachariar nearly 
two years ago and since it has been 
admitted, we think it would be wrong 
at this stage to say that it must be 
dismissed merely because the Official 
Receiver might have proceeded by 
way of suit. We are satisfied that we 
have jurisdiction to act under section 
115 of the Code of Civil Procedure and 
to allow this petition.”’ 





1. LL.R. (1966) 2 Mad. 546 : (1966) 1 M.L.J. 
427. : 
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tion, the petitioner has no right of appeal). 
to this Court directly or indirectly. He 
has only a remedy by way of an appeal, 
to the District Court without any further 
right of appeal to this Court. In view 
of this position, I am of the view that 
there is no bar in entertaining this revi- 
sion petition under section 115 of the 
Code. Even otherwise, as pointed! 
out by the Division Bench in Official 
Receiver, Guntur v. Seshayyat, the revision 
having been entertained and admitted, 
it is not proper to dismiss it on the ground. 
that it should not have been admitted. 
I am not inclined to dismiss the revision 
pttidon as not maintainable at this stage- 
even if I were to hold that the revision. 
is not normally to be entertained in cases 
where a remedy by way of an appeal is 
available to the petitioner. It is well 
settled that where interference is found 
necessary in any particular case, the 
High Court may of its own motion. 
call for the record even without an 
application by the aggrieved party. I 
therefore proceed on the basis that the 
revision is maintainable. 


8. Then I come to the merrts of the case. 
In the suit the respondent seeks a decla- 
ration that the order terminating her 
services is wrongful and that the peti- 
tioner-management should not be allowed 
to give effect of the same. It is doubtful 
whether the respondent will be entitled. 
to get that relief in the suit, having regard 
to the provisions of section 21 of the 
Specific Relief Act which provides that 
the Court cannot specifically enforce a 
contract of personal service. But the 
lower Court has chosen to pass an interim 
order enforcing the contract of personal 
service much against the wishes of the 
petitioner-employer. It has heen held 
in U.P.S.W. Corporation, Lucknow v. C.K. 
Tyagi? that normally in a case of mast 
and servant a contract of personal servic 
will not be enforced by an order fo 
specific performance, nor will it be ope 
for a servant to refuse to accept th 
repudiation of a contract of service b 
his master and say that the contract h 
never been terminated, and that th 
remedy of an employee is a claim fo 
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damages for wrongful dismissal or for 
breach of contract. The Supreme Court 
laid down the following three exceptions 
to the said normal rule that no declara- 
tion to enforce a contract of personal 
service will be granted : (1) a public 
servant who has been dismissed from 
service in contravention of Article 311; 
(2) reinstatement of a dismissed worker 
under Industrial Law by Labour or 
Industrial Tribunals ; and (3) a statutory 
body when, it has acted in breach of a 
mandatory obligation, imposed by statute. 
The relationship between the petitioner 
and the respondent in this case is one of 
master and servant, and the respondent is 
neither a public servant nor her employ- 

ment under the petitioner is governed 
by any statutory provisions. In view of 
the said categorical pronouncement of 
the Supreme Court that the Court cannot 
enforce a contract of personal service as 
between a master and servant, the lower 
Court, in this case, should be held to 
have erred in passing the order in question. 


9. I am also fortified in taking the view 
by the decision in Kalyanasundaram V. 
Muthuraman! and Mangal Prasad v. Bihar 
Co-op. Marketing Union?. In a recent 
decision of mine in N.Vasudevan Thambi 
and another v. R. Maria Anthony’. I had 
held that a headmaster of a school who 
had heen .suspended pending enquiry 
into certain charges cannot seek to be in 
service pending a suit by the employer 
for an interim injunction restraining the 
teacher from interfering with the affairs 
of the school. The order of the lower 
Court impugned here has, therefore, to 
be set aside. 


10. In the result, the revision is allowed 
and the order of the lower Court is set 


aside. There will, however, be no order 
as to costs. 
V.M.K. —— Revision allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P, Ramakrishnan and G. Rama- 
nujam, FF. 


M.E. Hameed and others. Appellants* 


U. 


K.M. Sheriff Rowther and 
another Respondents. 


(A) Civil Procedure Code (V of 1908), Order 
23, rule 1—-Suit by several plarnt- ffs—Applica- 
tron by one of them for witharawing from 
suit—Wien may be granted—Applicabsliiy: 
of sub-rule (4) of rule 1 of Order 23 to 
sub-rule (1) thereof—Court refusing permission 
—Proper procedure. 


It is possible to view sub-rule (1) of rule 1 
of Order 23 as laying down a pro- 
position that where there is only one 
plaintiff, he may withdraw from the suit, 
and where there are several plaintiffs 
all of them acting together can also 
withdraw. But there may arise special 
difficulty in a case when there are several 
plaintiffs and all of them do not desire to- 
withdraw, but only one or some of them 
desire to withdraw, but not the rest. 
Sub-rule (4) of rule 1 of Order 23, 
lays down a salutary provision to meet 
this difficulty. It says that in such cases, 
the Court must find out whether the grant 
of permission would prejudice them or 
not and this should be a factor that should 
weigh with the Court, in considering the 
grant of the permission for withdrawal. 

{Para. 11.], 


Where the Court has refused permission. ` 
to one of the several plaintiffs to withdraw 
from the suit but he is unwilling to con- 
tinue the suit he should be transposed as a 
defendant. [Para 11.] 


(B) Wakf Act (XX XIX of 1954), section 6— 
Suit under, filed by five plaint'ffs after obtaining 
sanction of Wakf Board—One of the plaintiffs 
unwilling to prosecute suit—Suit if may be 
continued by other plaintiffs without fresh 
Sanction—Scope of section 6 (1). 

Where a statutory suit has been filed by 
five persons after obtaining sanction of 
the Wakf Board under the Wakf Act, 
the dropping out subsequently of one 
of the plaintiffs will not affect the continua- 


*Appeal No. 391 of 1968. 5th September 1969. 


8V 


tion of the suit so long as the remaining 
plaintiffs on record are willing to do so. 
[Para. 12.] 


What is final under section 6 (1) of the 
Wakf Act is only an issue as to whether 
the warf is a Shia Wakf or Sunni Wakf or 
whether a particular property is wakf 
property or not. It is only in respect of 
matters which are comprised within the 
scope of a statutory suit that the bar of 
limitation contained in the proviso to 
section 6 (1) of the Act will be attracted. 
But when the question is not within the 
scope of such statutory suit, but is a 
different one, namely, as in the present 
case, whether a subsequent trustee can 
alter the terms of the dedication of the 
earlier founder, it is clearly outside the 
scope of the statutory suit andthe bar of 
limitation contained in section 6 (1) 
of the Act will not apply to it. It can 
well form the subject-matier of a suit for a 
decision under the general principles 
of the Mahomedan Law applicable to 
wakfs, and can he agitated in the ordi- 
nary jurisdiction of the civil Court. 
[Para. 18.] 
Appeal against the decree of the Court 
of the Subordinate Judge of Kumbakonam 
in Original Suit No. 77 of 1967. 
K. Parasaran and S.M. Amjad Nainar, 


for Appellants. 
S. Sttarama lyer, S. Rajarama Iyer and 
V. Sridevan, for Respondents. 


The Judgment of the Court was delivered 
by 
Ramakrishnan, f.—This appeal is filed by 
plaintiffs 2 to 5 in O.S. No. 77 of 1967 
on the file of the learned Subordinate 
Judge of Kumbakonam. In the lower 
Court one Tajuddin was the Ist plaintiff. 
The defendant was Sheiff Rowther, the 
Ist respondent in the appeal. Tajuddin 
is the 2nd respondent. 


2. The suit was filed by the plaintiffs 1 to 
5 for the removal of the defendant from 
Muthavalliship of the Madrasa Ismail 
at Melacauvery, Kumbakonam, to settle 
a scheme for the proper administra- 
tion of the wakf created by one Ismailsa 
Rowther by a document dated 20th 
April, 1927, to direct the defendant to 
render accounts and to recover possession 
of the wakf properties in favour of the 
persons appointed under scheme and for 
costs. 
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3. According to the plaint allegations, one 
Ismailsa Rowther by a document dated 
20h April, 1927 dedicated the suit 
properties as wakf properties. The suit 
properties are about 76 and odd acres 
in extent comprising of valuable lands 
in Tanjore District. Ismailsa Rowther 
dedicated the properties absolutely for 
charitable and pious purposes, namely, 
for the establishment and conduct of an 
Arabic Madrasa and free feeding to 
pupils thee and for the construction of a 
building for the Madrasa. He had 
appointed himself as the first Muthavalli 
with powers to appoint co-trustees and 
to appoint his successor. The wakf 
deed provided that after spending for the- 
charities, the balance should be utilised 
for the improvement of the existing pro- 
perty and purchase of new properties. 
Under a subsequent document, dated 
12th May, 1930, he appointed his wife 
Mathiam Bivi to succeed him, giving her 
powers to appoint other Muthavallis and 
successors. By a document dated 13th 
August, 1931, Mathiam Bivi appointed 
the defendant and one Hussain as co- 
trustees. By a further document dated 
30th July, 1942, Mathiam Bivi dedicated 
a further extent of 37-64 acres and 
appointed the defendant, her sister’s 
son, to act as co-Muthavalli with her, and 
after his lifetime, his two sons and there- 
after their descendants. The surplus 
income out of the properties endowed 
by Ismailsa Rowther on 20th April, 1927 
and also the income from the additional 
37-64 acres endowed by Mathiam Bivi 
in 1942 should he taken hy the Mutha- 
vallis for the maintenance of their family. 
She died about 20 years ago. 


4. In the suit, the plaintiffs confined their 
relief to the original deed, dated 20th 
April, 1927 executed by Ismailsa Rowther 
under which the income from the pro- 
perties was to he used for religious and 
charitable purposes. This was a public 
wakf under Mohammedan Law. The 
plaintiffs contended that it was not open 
to Mathiam Bivi to alter the public 
character of the wakf created by Ismailsa 
Rowther and convert it into a private 
wakf diverting the surplus to the main- 
tenance of the Muthavallis and their 
family. It is alleged that the total 
value of the properties dedicated under 
both the deeds would he Rs. 5,81,773 
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and the annual income would be Rs. 
40,158.94. The defendant as Muthavalli 
has not built the Madarsa, nor has he 
attended to the imparting of Arabic 
education to the pupils in the Madarsa. 
He has not conformed to the directions 
under the Wakf Act, nor paid the 
contribution nor maintained accounts. 
He has appropriated the income for his 
personal benefit. 


5. There ‘is a history òf prior litigation 
about this wakf. To state briefly, the Wakf 
Board appointed a committee of five 
persons on’ 10th January, 1965 including 
the first plaintiff and the defendant, 
directing the committee to function till 
3lst December, 1965. The defendant 
objected to this procedure and filed a 
writ petition. There was an interim 
order in the writ petition for the harvest of 
crops. The defendant filed a writ appeal 
against that order. The writ appeal was 
dismissed. ı The writ proceedings also 
terminated because the term of the com- 
mittee had expired. Thereafter plaintiffs 
1 and 2 filed a petition to the Wakf 
Board to frame a scheme under section 15 
of the Act. Pending those proceedings, 
the plaintiffs were advised that they should 
move the civil Court for relief. Hence 
they with their petition and after 
obtaining necessary sanction from the 
Wakf Board filed the present suit for the 
reliefs mentioned above. 


6. The defendant urged that the deed of 
dedication dated 20th April, 1927 by 
Ismailsa Rowther never came into effect. 
After his death, Mathiam Bivi executed a 
document dated 13th August, 1931 
appointing the defendant and one 
Hussain as co-trustees. The defendant 
took up management and has discharged 
the duties as per the wishes of the settlor. 
He opened the Madarsa on 29th July, 
1932 and‘more than ten students are 
studying and are being fed. Teachers 
have been appointed. Thereafter, 
Mathiam Bivi executed three registered 
documents,on 30th July, 1942. By one 
document ‘she settled all her properties 
on the defendant, her sister’s son; by 
another document she removed the co- 
trustee Hussain, and by the third docu- 
ment around which the main controversy 
in this suit centres, namely Exhibit A-3, 
Mathiam Bivi dedicated an additional 
extent of properties and also directed 
11 


that the surplus income from the pro- 
perties dedicated both under Ismailsa 
Rowther’s deed of dedication dated 20th 
April, 1927 and her own deed of dedi- 
cation dated 30th July, 1942 remaining 
after spending for religious and charitable 
purposes should be enjoyed by the defen- 
dant’s family. 


7. After setting out the above pleas of 
act, the defendant raised certain objections 
which have been considered by the lower 
Court as preliminary in character and 
were considered under issues, 2, 3, 13 
and 14 in the judgment under appeal. 
These objections are : 1. Sanction given 
to the plaintiffs to file the suit is not legal 
and valid ; 2. The first plaintiff, subse- 
quent to the filing of the suit, has filed a 
petition for permission to withdraw the 
entire suit under Order 23, rule 1, Code of 
Civil Procedure, and if this permission 
was to be given by the Court, the suit as 
such should he dismissed, as all the five 
plaintiffs who were authorised by the 
Wakf Board to file the suit would no 
longer be functioning as plaintiffs to 
prosecute the suit ; 3. The Court-fee 
paid on the plaint is in-correct ; and 4. 
The statutory notification in .respect of 
the suit wakf under section d of the 
Wakf Act, Central Act (XXIX of 1954), 
was published on 24th April, 1958, in the 
Fort St. George Gazette. The suit was 
filed long after one year from the above 
date. Therefore it is barred by time 
under the proviso to section 6 (1) of the 
Wakf Act. 


8. The learned Subordinate Judge answer- 
ed points l and 3 in favour of the plaintiffs. 
He answered, however, points 2 and 4 
against the plaintiffs. In respect of 
point 2, his view was that the prayer of 
the first plaintiff for permission to with- 
draw the suit under Order 23, Rule 1, 
Code of Civil Procedure, should be allowed 
but without liberty to file a fresh suit. 
He found that after grant of such per- 
mission, plaintiffs 2 to 5 cannot validly 
continue the suit, without obtaining 
fresh sanction from the Wakf Board and 
therefore the suit has to fail. In regard 
to point 4, the learned Subordinate Judge 
found that the suit was barred hy limita- 
tion, since it was brought more than one 
year after the notification. The suit 
was dismissed and each party was directed 
to bear its own costs. From the above 
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decision, the present appeal is filed by the 
plaintiffs 2 to 5. 


9, The points for determination in this 
appeal are :— 


1. (a) Whether the first plaintiff should 
have been granted permission to withdraw 
from the suit under Order 23, R. 1, 
Code of Civil Procedure? 


(b) In the event of grant of such per- 
mission, should the suit fail, because only 
plaintiffs 2 to 5 are left to prosecute the 
suit? 


2. Whether the suit is barred under 
section 6 (4) of the Wakf Act ? 


Points 1 (a) and (b).—Order 23, Rule 1, 
Code of Civil Procedure reads thus : 


“1 (1) At any time after the institu- 
tion ofa suit the plaintiff may, as 
against all or any of the defendants, 
withdraw his suit or abandon part 
of his claim. 

(2) Where the Court is satisfied :— 


(a) that a suit must fail by reason of 
some formal defect or 


(6) that there are other sufficient 
grounds for allowing the plaintiff to 
institute a fresh suit for the subject 
matter of a suit or part of a claim, 


it may, on such terms, as it thinks fit, 
grant the plaintiff permission to with- 
draw from such suit or abandon such 
part of a claim with liberty to institute 
a fresh suit in respect of the subject- 
matter of such suit or such part of a 
claim. 


(3) Where the plaintif withdraws from a 
suit, or abandons part of a claim, 
without the permission referred to in 
sub-rule (2), he shall be liable for 
such costs as the Court may award 
and shall be precluded from instituting 
any fresh suit in respect of such subject- 
matter or such part of the claim. 


(4) Nothing in this rule shall be deemed 
to authorize the Court to permit one of 
several plaintiffs to withdraw without 
the consent of the others.” 


The prior decisions cited before us at the 
Bar about the interpretation of the several 
provisions of the above Rule reveal a 
cleavage of Judicial’ opinion. In Rama- 
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swami Chettiar v. Rengan Chettiar’, a 
Bench of this Court consisting of Pandalai 
and Curgenven, JJ. after extracting sub- 
rule (4) of R. 1 of Order 23, observed : 


“The use of the word ‘rule’ supports 
the view that this qualification applies 
not only to sub-rules (2) and (3) but 
also to sub-rule (1). On the other 
hand, it has been pointed out that 
under sub-rule (1) no permission of 
the Court is necessary, so that sub- 
tule (4), which contemplates an opera- 
tion requiring such permission, is not 
suitably worded to apply to a with- 
drawal under sub-rule (1). There is some 
authority for the view that sub-rule (4) 
does not apply to sub-rule (1). It 
was 80 held in Mohamaya Chowdrain v. 
Durga Churn Shaha®, under the corres- 
ponding provision section 373 of the 
Civil Procedure Code, 1877.” 


The Bench also referred to an English 
case, Mathews in re, cates v. Mooney®, 
in which it was held that one of several 
co-plaintiffs had no absolute right to 
withdraw from an action and have his 
name struck out. The learned Judges 
were prepared to accept the validity of 
this principle and they referred to the 
provision in sub-rule (1) of Order 23, 
Rule 1 being permissive, as it says that 
the plaintiff may withdraw. They also 
referred to two cases Tukaram Mahadu v. 
Ramachandra Mahadu and Punnayya v. 
Lingayya®. After referring to the con- 
flicting view, the Bench observed: 


“Irrespective therefore of the question 
whether sub-rule (4) governs sub- 
rule (1) we think that the Court can 
refuse to allow one of several plaintiffs 
to withdraw if such a course is not 
consented to by the remaining plaintiff 
or plaintiffs and would be prejudicial 
to his or their interests.” - 


10. In Baidyanath Nandi v. Shyam Sunder® 
a different line of approach was adopted 
for interpreting the above provisions. 
The Bench -observed that the operation 
of sub-rule (4) is confined to cases where 
permission of the Court is necessary in 
SNE aE a a NS OO 
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order to enable the plaintiff to withdraw 
from a suit or in other words, it is appli- 
cable only when the plaintiff wants to 
have the liberty of instituting a fresh suit 
in respect of the same subject-matter. 
In such a case, express leave of the 
Court is necessary. But if the with- 
drawing plaintiff does not want to reserve 
any right to renew the suit on his own 
account in future, and is prepared to take 
the consequences indicated in sub-rule 
(3), it cannot be said that his right of 
withdrawal is dependent on the consent 
of the other plaintiffs, When there 
is no question of seeking permission from 
the Court to institute a fresh suit on the 
same subject-matter, sub-rule (4) of rule 1 
of Order 23 which speaks of authorising 
the Court ‘to permit one of several plain- 
tiffs to withdraw, cannot have any possi- 
ble application. Then the Calcutta 
High Court observed : 


“When therefore one of several plain- 
tiffs desires to withdraw from the suit 
without reserving a liberty to institute a 
fresh suit in respect of the same matter, 
the consent of the co-plaintiff is not 
necessary and sub-rule (4) of rule 1 of 
Order 23 has no application to such 
cases.” 


After laying down thus a proposition 
in general terms regarding the inter- 
pretation of the Rule, the Calcutta High 
Court made the following observation : 


pe ee 
“The Court has inherent powers quite 
apart from sub-rule (4) to impose 
restrictions upon the right of one of the 
several plaintiffs to withdraw from a 
suit when such course is detrimental 
to the interest of the other plaintiffs 
even though the withdrawing plaintiff 
does not want any liberty to renew 
his suit.” 
We may also refer to the decision of a 
single Judge (Krishnaswamy Aiyangar, J.) 
of this Court in Tulsidas v. Sethurama- 
swami Aiyar!. The learned Judge cited 
Ramaswami Chettiar v. Rengan Chettiar? 
and observed that the learned Judges in 
this case after noticing the point, namely, 
whether sub-rule (4) should govern sub- 
rule (1) or not, did not find it necessary 





1. (1942) 1 M.L.J. 190. 
2. (i933 65 M.L.J. 693 : A.LR. 1933 Mad 
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to decide it and based their decision 
upon a different point altogether. Then 
the learned single Judge followed two 
other cases Mohamaya Chowdhrain v. 
Durga Churn Shaha' and Nilappa Gouda V. 
Basan Gouda*, and expressed a view 
similar to that of the Calcutta High 
Court, namely, where liberty to institute a 
fresh suit is required, sub-rule (4) is called 
into operation. But having expressed 
the relative scope of sub-rule (4) and 
sub-rule (1) in this manner, the learned 
Judge observed that the right to with- 
draw on the part of one of several plain- 
tiffs is not an unconditional right and if 
such withdrawal will cause real prejudice 
to the remaining plaintiffs and they 
do not consent to the withdrawal, the 
Court will take this circumstance into 
consideration before it comes to a 
decision one way or the other on an 
application for withdrawal. It may be 
noticed that the Calcutta Bench case 
which came later referred to the single 
Judge’s decision (Tulsidas v. Sethurama- 
swami Aiyar®, and in substance laid down 
the same principle as laid down in that 
decision. 


11. We are inclined to adopt the view 
expressed by the Bench of this Court in 
Ramaswami Chettiar v. Rengan Chettiar‘. 
The observations of the Bench imply 
that their view was that Order 23, rule 
1 (4) must be read as a qualification of 
Order 23, rule 1 (1). The Bench said 
that what is enunciated in sub-rule (4) 
is a perfectly valid principle, and it finds 
support in the terms of sub-rule (1) of 
Order 23, which says that the plaintiff 
‘may withdraw ”. They also observed 
that the expression, ‘plaintiff’ in sub-rule 
(1) must be read as all the plaintiffs 
collectively, and not so as to include one 
only amongst several plaintiffs. From 
this point of view, it is possible to view 
sub-rule (1) of rule 1 of Order 23 as 
laying down a proposition that where 
there is only one plaintiff, he may with- 
draw from the suit, and where there are 
several plaintiffs all of them acting 
together can also withdraw. But there 
may arise special difficulty in a case when 


1. (1881) 9 Cal.L.R. 332. 
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there are several plaintiffs and all of them 
do not desire to withdraw, but only 
one or some of them desires to withdraw, 
but not the rest. Sub-rule (4) of rule (1) 
of Order 23, lays down a salutary provi- 
sion to meet this difficulty. It says that 
in such cases, the Court must find out 
whether the remaining plaintiffs have 
given their consent or not and whether 
the grant of permision would prejudice 
them or not and this should be a factor 
that should weigh with the Court, in 
considering the: grant of the permission 
lor withdrawal. It is relevant to observe 
that even the judgment of the Calcutta 
High Court and the Judgment of the 
single Judge (Krishnaswami Aiyangar, J.) 
have ultimately laid stress on the inherent 
powers of the Court to refuse permission 
to one of several plaintiffs to withdraw 
without the consent of others, if such a 
course would cause prejudice to the 
remaining plaintiffs. Even if we give 
weight to the view of the Calcutta High 
Court and the view of the single Judge of 
this Court, it will be necessary to consi- 
der in any event, whether the grant of 
permission to the first plaintiff in this 
case to withdraw from the suit will 
prejudi e the remaining plaintiffs and 
whether the Court should not grant 
such permission. Unfortunately, the 
learned Subordinate Judge has not at all 
adverted to this aspect of the matter in 
the present case, namely, whether the 
grant of permission to the first plaintiff to 
withdraw would prejudice the co- 
plaintiffs. It is a matter of regret that 
he did not dò so. He has referred to the 
allegations of the other plaintiffs that 
the first plaintiff has been won over by 
the defendant that the remaining plain- 
tiffs are equally interested in the proper 
administration of the wakf and that the 
first plaintiff’s unwillingness to continue 
the suit is:no ground to grant permission 
to withdraw the suit and that if necessary 
he may be transposed as a defendant. 
But the learned Subordinate Judge has 
not at all adverted to the validity of these 
contentions. He stated that the conse- 
quence of the grant of permission would 
be that the remaining plaintiffs would 
have to get fresh sanction from the 
Wakf Board for continuing the suit. 
We will be devoting shortly our attention 
to the question whether fresh sanction is 
necessary or not even in the event of 
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grant of permission. But, in our opinion, 
the circumstances clearly show that the 
permission sought for by the first plaintiff 
should have been refused by the Court. 
Even in the contingency mentioned by 
the lower Court there was a need to avoid 
multiplicity of proceedings. If Ist plain- 
tiff was unwilling to continue the suit, h 

could have been transposed as a defen 

dant, a course which is permitted by law. 
Mulla in his commentary on the Civil 
Procedure Code, (Twelfth Edition) at 
page 520, under Order 1, rule 10, says : 


“In the case of a difference between 
co-plaintiffs, the proper course is to 
make an order that the name of one of 
them be struck out as plaintiff and 
added as a defendant.” 


There remains the further question whe- 
ther, if the first plaintiff is | refused 
permission to withdraw from the suit 
and is consequently transposed as a defen- 
dant, the remaining four plaintiffs čan 
validly continue the suit. In our opinion, 
there is no impediment for them to 
continue the suit. There is a considerable 
volume of authority which given support 
to this view. 


12. In Mt. Ali Begum v. Ali Khan}, after 
refering to a suit filed hy several plaintiffs 
with the sanction under section 92 (2), 
Civil Procedure Code the Privy Council 
observed that as sub-section (2) section 
92, Code of Civil Procedure, sufficiently 
shows, the consent in writing is a condi- 
tion only for the valid institution of a suit, 
but has no reference to any other stage. 
The Privy Council further observed that 
where therefore a suit is instituted by 
five persons with the leave of the Collector 
and an appeal is filed by four of them 
with the concurrence of the fifth, who 
has been made respondent, as he had 
gone on business to another province, the 
appeal was competent as orginally brought 
in R.E.S. Corporation Ltd. v. Nageshwara 
Rao*, dealing with a petition under 
section 153-C (3) of the Companies Act, 
1913, which requires an applicant to 
obtain sanction of not less than 1/10th of 
eee 

1 (1938 2 M.L.J. 1: 651A. 198: ALR. 
1398 P.C. 184 
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the members, the Supreme Court observ- 


“The validity of a petition must be 
judged on the facts as they were at the 
time of its presentation, and a petition 
which was valid when presented cannot 
in the absence of a provision to that 
effect in the statute, cease to be main- 
tainable by reason of events subse- 
quent to its presentation. 


Thus where the applicant under section 
153-C has obtained the consent of not 
less than one-tenth in number of the 
members and has presented the appli- 
cation, the withdrawal of consent by 
some of those members subsequent to 
the presentation of the application 
cannot affect either the right of the 
applicant to proceed with the appli- 
cation or the jurisdiction of the Court 
to dispose of it on its own merits.” 


Ekambarappa v. E.P.T. Officer’, deals with 
a different situation but that decision 
too, will support the above conclusion. 
The Supreme Court observed that 
where sanction was given to four 
persons (under section 92 (1) of the 
Code of Civil Procedure to file a suit, 
and one of them died before the institu- 
tion of the suit, the suit thereafter filed 
by the remaining three was incompetent. 
In such 'a case, fresh sanction must be 
obtained by the survivors for the institu- 
tion of the suit. In other words, the 
necessity for the persons who had ob- 
tained sanction to act together lasts only 
upto the stage when the suit is filed. 
Once the suit is filed by all the persons 
the dropping out subsequently of one 
or more of the plaintiffs, by death or 
otherwise will not affect the continua- 
tion of the suit, so long as the remaining 
plaintiffs, on record are willing to do so. 
Therefore, in our opinion, the view of the 
learned Subordinate Judge that plain- 
tiffs 2 to 5 cannot validly continue the 
suit is erroneous and we set it aside. 
We reject the application by the Ist 
plaintiff to withdraw from the suit and 
direct him to be transposed as a defen- 
dant. 


13. Point No. 2.—Section 6 (1) of the 
Wakf Act, 1954, reads thus : 


1. (1968) 1 S.C.J. 266 : (1967) 3 S.C.R. 916: 
A.LR. 1967 S.C. 1540. 
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“6 (1) If any question arises whether 
a particular property is wakf property 
or not or whether a wakf is a Shia 
Wakf or Sunni Wakf, the Board or 
the mutawalli of the wakf or any 
person interested therein may institute 
a suit in a civil Court of competent 
jurisdiction for the decision of the 
question and the decision of the civil 
Court in respect of such matter shall 
be final : 


Provided that no such suit shall be 
entertained by the civil Court after 
the expiry of one year from the date 
of the publication of the list of wakf 
under sub-section (2) of section 5.” 


Section 6 (4) reads thus : 


“6 (4) The list of wakf published under 
sub-section (2) of section 5 shall, 
unless it is modified in pursuance of a 
decision of the civil Court under sub- 
section (1), be final and conclusive.” 


The notification in the instant case under 
section 6 (1) of the Act is marked as 
Exhibit B-1 and it was published on 24th 
December, 1956. The present suit was 
filed in 1967, nearly 9 years after Exhibit 
B-l. The relative extract from the list of 
Wakfs in the case of the suit wakf is 
this : 


Name of Name of Nature ae 





Wakf. Village. 

* * ak 
Madrasa Mela * Pious religious and 
Ismail Kaveri. Charitable and 
Madrasa Wakf-alah-aulad 

The Wakf was 


created for the 

purpose of run- 

: ning a Madrasa 

. for feeding and 


clothing the 
pupila. 











86 
Gross Land Reve- Expenses to realise 
income. nues, etc. income and remune- 
payable. ration of Mutavalli. 
* * +x 
1233 1479 6320 





The learned Subordinate Judge after an 
eleborate discussion of the arguments 
advanced before him, came to the conclu- 
sion that the relief of the plaintiffs in 
substance in the present suit involved a 
denial of the contents of the notification 
under Exhibit B-1 and that the suit was 
barred by time under proviso to section 
6 ee of ‘the Act extracted above. It is 

this finding that is now challenged by the 
appellants in this appeal. 


Before we consider this point, it is 
necessary to deal briefly with the relevant 
provisions of the Wakf Act. The defini- 
tion of “ wakf” given in section 3 (1) of 
the Act incorporates the definition given 
in the standard treatises on Mahomedan 
Law. That definition reads: 


‘wakf’ means the permanent dedica- 
tion by a person professing Islam of any 
movable or immovable property for 
any purpose recognised by the Muslim 
law as pious, religious or charitable 
and includes :— 

(i) a wakf by user 

(it) mashrut-ul-khidmat ; 
(iti) a wakf-alal-aulad to the extent to 
which the property is dedicated for any 


purpose recognised by Muslim law as 
pious, religious or charitable.” 


and 


In the present case, there were two beque- 
ests of immovable properties. We have 
referred to these two bequests in the earlier 
part of the judgment. Ismailsa Rowther’s 
deed of endowment, Exhibit A-2 registra- 
tion copy, deals with about 76 and odd 
acres of wet land, 9 and odd acres of dry 
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land and three shops in Kumbakonam. 
The relevant terms of this deed are these: 


‘From out of the annual income of the 
A schedule property, after meeting 
the expenses for repairs, maramath, 
kist, tax, etc., the charities described 
in the B schedule should be done per- 
manently. I shall be a trustee for my 
life time. The person when I shall 
nominate later will perform the trust. 
I or my future nominees will have no 
power to alienate the A schedule pro- 
perties. The surplus income after 
meeting the expenses of the dedication, 
will be utilised in purchasing lands for 
the trust, for conducting the Madrasa, 
imparting free feeding and clothing. 
No other expenditure should be done. 
The value of the property will be 
Rs. 10,000.” 


It is clear from this document: that the 
entire properties are an outright endow- 
ment for religious and charitable pur- 
poss and no surplus income is reserved 
the enjoyment of the founder and his 
family. Mohamedan Law permits also 
dedication of property as wakf : 


(a) for the maintenance and support 
wholly or partially of his family, children 
or descendants ; and 


(b) where the person creating a wakf is a 
Hanafi musalman, also for his own main- 
tenance and support during his lifetime 
or for the payment of his debts out of the 
rents and profits of the property dedicated: 


Provided that the ultimate benefit is in 
such cases expressly or impliedly reserved 
for the poor or for any other purpose 
recognized by the Mussalman law as a 
religious, pious or charitable purpose of a 
permanent character. (vtde—section 197, 
Mulla’s Principles of Mohomedan Law, 
Sixteenth Edition, pages 192-193.) ‘This 
position is recognised by the law relating 
to private wakfs the Mussalman wakf 
validating Act (VI of 1913).- ‘‘ Wakf-alal- 
aulad” referred to in section 3 (1) (iii) 
of Wakf Act, 1954, deals with such private 
wakfs, which has a combination of object 
partly for the maintenance and support 
of the donor’s family and partially for 
pious, religious or charitable purposes. 
In such cases, section 3 (1) (iii) of Act 
(XXIX of 1954,) by its definition brings 
the administration of the properties so 
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far as the pious and charitable purposes 
are concerned, within the scope of Act 
(XXIX of 1954). That will be the mean- 
ing of the language of section 3 (1) (iii) 
to the extent to which the property is 
dedicated for any purposes recognised by 
Mussalman Law as a religious, pious or 
charitable purposes. In the present case, 
another wakf was created by Mathiam 
Bivi, widow of Ismailsa Rowther under 
Exhibit A-3 dated goth July, 1942. It is 
necessary to consider this document with 
care. She refers to the endowment by 
her husband on 2oth April, 1927. She 
also refers to the fact that till 11th May, 
1930 Ismailsa Rowther did not take part 
in the administration of the charities 
(#@urmuoew). Then, on 12th May, 
1930, relying on the power to nominate 
trustees, he appointed her as trustee of 
the Madarasa and executed a registered 
document appointing her as such trustee. 
From that date she took charge of the 
properties’ endowed by her husband, 
established a Madarasa and was conduct- 
ing the charities properly with the assist- 
ance of her sister’s son, Mohamed Sheriff 
Rowther (defendant) and of one Hussain 
Rowther, who was working in her shop 
Ismaila Rowther died in March, 1931. 
Mathiam Bivi executed a deed on 13th 
August, 1931 appointing the above two 
persons as co-trustees. But, since Hussain 
Rowther did not act according to her 
wishes, shë removed him from co-trustee- 
ship on 25th January, 1937 by a registered 
document.’ Exhibit A-3 proceeds to say: 


Cue seri. Qarada TMEG 
Whareb ragou Aws h 
@b Guror g i p aai Corer py 
Apuy uT, HOF ADFA gD 
TELU UTBE Fr SE h D Hyd 
sÀ Oy stoma FERU SOTE ett 
Gurgb ' phbg gQ gori 
eres pib ` IDETTE ETT ENT Lb 
acrirA QUSADI. #65 DL ÈI 
ser GoerGu gb AGSDuUrÀA peor. 
Qup Car eter gU B STS TOE GS 
Ger fsapl SQ uag ren Aion ex iy 
ade sL Berens, Levens BL LLD 
amsu~és&r preg CeHulerd Cag 
UrTVGSS Qerqpewd Gry CGa@ 
Qe Agsasngd. 

aai. Ghareb GwoGe ser 
ug arigu Can. wo igur e 
Gs. qebng aft: Gasset grb 
QeeiwGure srw yrnyure 


' ` 
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QGsgb smá Bharat Oy wr her 
Gurgiad eb. gwebhog rig-l. 
Tb. CEPSbug anelli-2. Quise 
Qarsejanw artas (p mu 
yp iwyurs Qos Cy Bro iaiT 
efag gg 5842Qares@b T 
Gars 19.0) gi. 


umar acpeyin Gus srg 
StoaseHsGb rismo AA u 
SHG Ave Qrdunut g Cure 
UTSA QG STO gagpa ts Ber 
HKagarseajo.w GOAbu Asavq 
QeagQaredrer Careirig.w g. 
What the above discussion shows is that 
after the lapse of some time after the deed 
Exhibit A-2 was executed, on 12th May, 
1930, Ismailsa Rowther appointed his wife 
as a trustee. From that date onwards she 
began to carry out the objects of the 
endowment under Exhibit A-2. After 
the death of Ismailsa Rowther in March, 
1931, she continued to carry out the 
objects of that endowment with the help 
of co-trustees. In 1942 she endowed an 
additional extent of property under Exhi- 
bit A-3 and made a significant direction 
at the time that after spending from the 
income from the a ea eovered by 
Exhibit A-2 and the properties 
covered by Exhibit A-3, the surplus shall 
be enjoyed by the trustees whom she had 
nominated and their descendants for 
their family maintenance. Prima facie 
the first document Exhibit A-2 is an out- 
right dedication of the entire properties 
to the wakf; the second document Exhi- 
bit A-3 purports to endow some more 
properties for the same pious, religious 
and charitable purposes indicated in the 
earlier document, and at the same con- 
verts the nature of the earlier wakf into a 
private wakf or Wakf-alal-aulad. Now, 
there are certain well-known principles 
of Mahomedan Law about the powers of 
the Wakif (dedicator.) They are stated 
thus : ` 


‘The wakif (dedicator) may, at the 
time of dedication reserve to himself 
the power to alter the beneficiaries 
either by adding to their number or 
excluding some, and to increase or 
reduce their shares. In the absence 
of such a reservation the wakif cannot 
alter the terms of the wakf, nor can he 
make a change in the personnel of the 
Mutawallis. He cannot, of course, so 
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reduce the shares as to withdraw any 
part of the property from the wakf. 
Nor can he alter the objects of the 
Wakf”? (otde—Mulla’s Principles of 
Mohomedan Law, Sixteenth Edition, 
section 190 at pages 184-185). 


Prima facie what Mathiam Bivi did in 
the second document was to alter the 
objects of the wakf in the earlier deed 
executed by her husband, even though 
this deed did not contain any reservation 
of a power to make such alteration in the 
dedicator or his descendants or subse- 
quent Mutawallis. 


15. At this stage we may usefully make a 
reference to the enquiry held in this case 
before the publication of the list in the 
gazette. Section 4 of the Act provides 
for a preliminary survey of the wakfs by 
the Commissioner of Wakfs. This enqui- 
ry is directed to find out: 


(a) whether the wakf is Shia or Sunni; 
(6) the nature and objects of the Wakf; 


(c) the gross income of the property 
comprised in the wakf; 


(d) the amount of land revenue, cesses; 
rates and taxes payable in respect of 


such property ; 


(e) the expenses incurred in the realisa- 
tion of the income and the pay or other 
remuneration of the matawalli of the 
wakf; and 


Y) such other particulars relating to 
the wakf as may be prescribed. 


The pro forma report of the preliminary 
enquiry in the present case is Exhibit A-4 
dated 2oth April, 1956. It shows that 
the enquiry officer considered both the 
deeds, Exhibits A-2 and A-3, and put 
down his finding about the nature of the 
wakfs as “ religious and charitable as per 
the founder and religious and charitable 
and Wakf-alal-aulad subsequently by the 
wife of the Founder.” e enquiry 
officer did not apply his mind to the legal 
position as to whether the subsequent 
alteration of the objects of the earlier wakf 
made by the wife of the founder was valid 
or not. In the column relating to the 
total value of the properties, he has given 
the value as Rs. 1,64,510 representing the 
value of the properties covered by both 
the documents, Exhibits A-2 and A-3. 
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Similarly the gross income given in 
Column No.15 is the income from both the 
sets of the properties. The gross amount 
of land revenue, cesses, etc., in Column 
No. 16 comes to a total of Rs. 1,479 which 
is also the revenue etc., in respect of the 
properties under both the documents. 
The expenses to realise the income also 
cover the properties under both the docu- 
ments, Section 5 (2) of the Act says that 
after receiving the report of the enquiry 
Officer, the Board shall publish a list of 
wakfs containing such particulars as may 
be prescribed. It is these particulars 
which were ascertained by the enquiry 
that are found in Exhibit B-1 extracted 
earlier. The pious, religious and chari- 
table objects mentioned by the founder 
and which were reiterated by Mathiam 
Bivi in the second document are noted 
down in Column No. 3 of Exhibit B-1. 
Under the said Column No. 3, after stating 
“pious, religious and charitable” the 
words “and Wakf-alal-aulad’? are also 
added without deciding the question 
whether the alteration of the objects of 
the earlier wakf deed of Ismailsa Rowther 
by his wife Mathiam Bivi in the latter 
wakf deed is valid or not. The record 
shows that this crucial part of the terms of 
the dedication in this case and their 
validity under Mahomedan law was not 
decided in the enquiry before the Board. 
The Board merely recorded the purport 
of both the documents and took the pro- 
perties under both the documents as dedi- 
cations for pious, religious and charitable 
purposes. It also recorded that there was. 
an element of Wakf-alal-aulad, in the 
endowment, because of the second docu- 


ment of Mathiam Bivi. 


16. Against the above background of the 
facts of this case, and the recitals in the 
documents we have to consider how far the 
proviso to section 6 (1) of the Act will be 
attracted, to impose the bar of limitatioe 
on the present suit. As mentioned 
already, the plaint concerned itself only 
with the properties comprised in the 
first deed of 1927. It says that the defen- 
dant Sheriff Rowther had not been carry- 
ing out the objects of the wakf satisfactorily 
he had not built the Madarasa and he 
had not attended to the conduct of impart- 
ing education to poor Muslims and 
providing for their clothing, feeding, etc., 
as required under the deed. The prayer 
in paragraph 21 of the plaint is to frame a 
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scheme for the better administration of 
the Madarasa Ismail wakf, Melacauvery 
and for the removal of the defendant from 
Mutawalliship, on account of several 
grounds (a) to (p) stated therein. In the 
written statement filed by the defendant, 
the subsequent history mentioned earlier 
in this flew is narrated. A plea is 
put forward that Mathiam Bivi had a 
right to enlarge her powers under law and 
relying on this power she endowed an 
additional extent of 29 acres 3 cents for 
the due performance of the same trust. 
She had also provided that the surplus 
income from out of the properties dedica- 
ted under both the documents should go to 
the defendant’s family. Paragraph 14 
of the Written statement states that both 
the settlement deeds thus constituted a 
private family trust, and that the defen- 
dant was entitled to get the surplus income 
after the due performance of the trust as 
indicated. Paragraph 1g states that as a 
result, the entire wakf became a private 
family wakf. There is also a narration 
of the Course of earlier litigation which 
involved the filing of writ petitions, but 
it is unnecessary to go into its details in 
this appeal. The defendant also pleaded 
that the he had properly administered 
the wakf and spent the income for the 
pious, religious and charitable purposes. 
This part of the pleadings has yet to be 
considered. 


17. In paragraph 45 of the written state- 
ment, there is a pleading that without inclu- 
ding the pope covered by the second 
document, which is also part of the trust, 
the suit is not maintainable in law. This 
poe also has not been considered by the 
ower Court, even though an issue No. 5 
was framed for that purpose. As men- 
tioned already, only the pleading in 
paragraph 42 about the suit being barred 
by limitation was considered by the lower 
Court, as a preliminary point, besides 
the preliminary points under the issues 
referred to earlier. 


18. The only question therefore that now 
arises is whether, in the light of the relief 
sought in the plaint and in the background 
of the circumstances of this case, proviso 
to section 6 (1) of the Act is attracted to 
bar the suit by limitation. The answer 
to this must be in the negative. What is 
final under section 6 (i) is only an issue 
as to whether the wakfis a Shia Wakf or 
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Sunni Wakf or whether a particulari 
property is wakf property or not. But 
there is no disputein the present case that 
the property comprised in the document 
of the year 1927, which is the plaint- 
schedule property is wakf property. The 
learned Subordinate Judge in paragraph 
12 of his judgment has referred to the fact 
that before him, both sides were agreed 
that the suit properties were wakf pro- 
perties. This dispute, however, was whe- 
ther it was a private wakf or a public 
wakf. This dispute, on ultimate analysis, 
turns on the question whether Mathiam 
Bivi by her subsequent document in 1942 
can convert the deed of the year 1927 
of the husband into a private wakf by 
adding to the pious, religious and charita- 
ble purposes mentioned in the deed of the 
founder, the purposes, of maintenance and 
support of the family of the defendant. 
That question is entirely foreign to section 
6 (1) of the Act, and cannot form the 
subject-matter of a statutory suit, provided 
for in section 6 (1) of the Act. Itis only 
in respect of matters which are comprised 
within the the scope of a statutory suit 
that the bar of limitation contained in the 
proviso to section 6 (1) of the Act will be 
attracted. But when the question is not 
within the scope of such statutory suit, 
but is a different one, namely, as in the 
present case, whether a subsequent trustee 
or Muhinth (sic) can alter the terms of the 
dedication of the earlier founder, it is 
clearly outside the scope of the statutory 
suit and the bar of limitation contained in 
section 6 (1) of the Act will not apply to 
it. It can well form the subject-matter of 
a suit for a decision under the general 
principles of the Mahomedan Law appli- 
cable to wakfs, and can be agitated in the 
ordinary jurisdiction of the civil Court. 


The learned Subordinate Judge, in our 
opinion, misconstrued the facts of the 
case, when he put down the scope of the 
dispute as to whether the suit property is a 
wakf property or not, in paragraph 19 of 
the judgment. But in doing so, he has 
overlooked a finding which he himself has 
recorded earlier, namely, that there was 
no dispute that the suit property is a wakf 
property. He has also observed in para- 
graph 22 of his judgment that the plain- 
tiffs in substance denied the contents of 
the notification Exhibit B-1. That obser- 
vation too js not correct. The plaintiffs 
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‘did not deny the contents of the notification. 
But what they claimed in substance was 
that Exhibit A-2 property should be used 
completely for pious, religious and chari- 
table purposes, and that it was not proper 
to convert it into a private wakf by a 
subsequent deed, without there being any 
Teservation in the part of the founder for 
such alteration as required under the 
Mahomedan Law. That is a point which 
‘can be properly agitated in the suit, filed 
under the ordinary law, and not in a 
statutory suit. 


'Para 5. 


‘The appeal is therefore allowed with 
costs, throughout. The decree of the 
lower Court is set aside, and the lower 
Court is directed to restore the suit to its 
file, and dispose it of according to law, 
and in the light of the observation in 
this judgment. 


V.K. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :— Justice G. Ramanujam. 


R. M. Seshadri Petitioner* 
v. 

K. K. Chari Respondent: 
Madras Buildings (Lease and Rent Control) 
Act (XVHI if 1960), section 10 (3)— 


Jurisdiction of Rent Controller to order eviction 
under—Scope—Order of eviction solely on the 
basis of a compromise between the parties— 
Validity. 


As the Legislature has, in clear and unmis- 
takable language, restricted the jurisdic- 
tion of the Rent Controller Under the 
Madras Buildings (Lease and Rent 
Control) Act, to pass orders of 
eviction only on stated grounds, he 
cannot pass an order of eviction on the 
basis of a compromise or on an agree- 
ment between the parties or on the basis 
of the tenant’s submission to an order of 
eviction. It is well established that no 
agreement between the parties can give 
the Court a jurisdiction which the Legis- 
lature has said it is not to exercise. 





* C.R.P. No. 797 of 1970. 15th September, 1970. 
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Even if there is enough material before 
the Court when it passed the order of 
eviction by consent, so long as it has not 
applied its mind and given its decision in 
the matter as to whether the landlord has 
established any one of the grounds of 
eviction as set out inthe Act, the eviction 
order cannot be held to be an order passed 
on merits. Similarly, even in a case 
where the tenant bona fide admits that 
the ground of eviction existed, the Rent 
Controller must apply its mind and hold 
that the ground for eviction put forward 
by the landlord existed and that he is 
entitled to an eviction order, without 
solely relying on the compromise. 


[para. 5] 
Bahdur Singh v. Muni Subrat Dass,(1969) 2 
S.G.R. 432 : (1970) 2 S.C.J. 153, 


Kaushalya Devi v. K.L. Bansal, (1969) 2 
8.G.J. 145: A.I.R. 1970 S.C. 838 and 
Ferozi Lal v. Man Mal, A.1.R. 1970 S.C. 
794, relied on. 


Whatever might have happened between 
the parties as a result of the com- 
promise, the order of eviction cannot be 
executed if it is not based on any stated 
grounds of eviction in the Act. Once 
the order of eviction is held to be a nullity 
and not executable, it will not become 
executable merely because the tenant had 
taken some advantage in pursuance of the 
compromise which formed the basis of 
the eviction order. [ġara. 6] 


Petition under section 25 of Act (XVIII of 
1960), praying the High Court to revise 
the order of the City Civil Court (VII 
Assistant Judge), Madras dated 18th 
March, 1970 and made in E.A.No. 1314 
of 1969 in E.P.No. 953 of 1969 in H.R.C. 
No. 983 of 1968. 


T.R. Mani and N. Palaniappan, for Peti- 
tioner. 


T.R. Ramachandran and T.R. Rajagopalan, 
for Respondent. 


The Court delivered the following 


Juvement :—This revision arises out of 
an application filed by the petitioner 
(tenant) against the order of the lower 
Court refusing to recall a warrant of 
possession issued in E.P.No. 953 of 1969 
on its file. The facts leading to this 
revision may briefly be stated. 
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2. The respondent herein filed H.R.C. 
No. 983 of 1968 for evicting the petitioner 
on the ground that he required premises 
No. 64, Lloyds Road, Madras bona fide 
for his own personal occupation. The 
petitioner contended inter alia that the 
alleged requirement of the building for 
owner’s occupation is not bona fide that 
the respondent’s purchase from the original 
owner, Indian Academy of Science, on 
23rd October, 1967 was not valid as the 
premises was inalienable being a trust 
property. The petition was finally taken 
up for hearing on 16th January, 1969, 
hen the respondent as P.W. 1 was exa- 
mined and Exhibits P-1 to P-3 were 
marked. The enquiry was continued 
on 25th January, 1969 and 22nd Febru- 
ary, 1969 when P.W. 1 was further exa- 
mined and Exhibits P-4 to P-45 were 
filed. Exhibit P-45 was an order of 
eviction obtained against the respondent 
by his landlord and this was filed to esta- 
blish that the respondent’s requirement 
.of the premises for his own occupation was 
bona fide. At that stage both the peti- 
tioner and the respondent entered into a 
compromise and a memo of compromise 
was actually filed before the Rent Con- 
troller on gist March, 1969. On the 
basis of the said compromise the Rent 
Controller passed the following order :— 


‘* Compromise memo filed and record- 
ed. By consent, eviction is ordered 
granting time to vacate till 5th June, 
1969. No costs.” 


Since the petitioner did not vacate the 
premises on 5th June, 1969, the respon- 
dent filed E.P.No. 953 of 1969 and a 
warrant of possession was issued by the 
Lower Court under section 18 of the 
Madras Buildings (Lease and Rent Con- 
trol) Act, r960. The petitioner filed 
E.A.No. 1314 of 1969 to recall the said 
warrant of possession issued by the Lower 
‘Court and three main grounds on which 
such a relief was asked were: (1) that 
the order of eviction passed on the basis 
of a compromise and by consent was a 
nullity and was inexecutable (2) that 
there has been no proper notice terminat- 
ing the tenancy of the ‘petitioner as` con- 
templated under section 106 of the Trans- 
fer of Property Act and as such the Rent 
Controller has acted without jurisdiction 
in ordering eviction and (3) that once the 
petitioner has denied the title of the respon- 


dent to the premises in question the Rent 
Controller had no jurisdiction to assume 
the relationship of landlord and tenant 
between the petitioner and the respondent 
and pass an order for eviction on that 
basis, The Court below rejected the 
above three contentions and dismissed 
the application. However, it granted 
time till 20th April, 1970, for the petitioner 
to vacate. It is against the said rejection 
of his application to recall the warrant, 
this revision has been filed by the peti- 
tioner urging the same three contentions 
as were raised before the Lower Court. 
As regards the first contention, the learned 
Counsel for the petitioner submits that 
the following decisions of the Supreme 
Court are decisive on the point and that 
the contentions has to be decided in favour 
of the petitioner. In Bahadur Singh v. 
Muni Subrat Dass!, the Supreme Court 
held that a decree for eviction passed on 
the basis of an award was in contravention 
of section 13 (1) of the Delhi and Ajmer 
Rent Control Act, because the Court 
had passed the decree without satisfying 
itself that any one of the grounds of evic- 
tion as set out in section 13 (1) existed. 
Kaushalya Devi v. K. L. Bansal*,was a case 
where the Court had, in a suit for eject- 
ment under section 13 of the Delhi and 
Ajmer Rent Control Act, passed the 
following order:— 


‘In view of the statement of the parties? 
Counsel and the written compromise, a 
a decree is passed in favour of the 
plaintiff against the defendant.” 


It was held that the said decree passed on 
the basis of a compromise was in contra- 
vention of section 13 (1) of the Act, 
because the Court had passed the decree 
in terms of the compromise without satis- 
fying itself whether the ground of eviction 
pleaded existed, and that the decree 
directing delivery of possession of the 
premises to the landlord in such circum- 
stances was a nullity and could not be 
executed. In Ferozt Lal v. Man Mal’, 
the Supreme Court again reiterated the 
same principle as was laid down in the 
two earlier decisions. Here also a decree 
directing delivery of possession under 
section 13 of the Delhi and Ajmer Rent 
Control Act had been passed, and the 


A (36) 2 SCT. T 153 : (1969) 2 S.C.R. 432. 
1969) 2 S.C.J pA ALR 1970 S.C. 838. 


1 
2. 
3. A.I.R 1970 S.C 
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Supreme Court had laid down that the 
jurisdiction of the Court to pass a decree 
for recovery of possession of any premises 
under section 13 depends upon its satis- 
faction that oné or more of the grounds 
mentioned therein have been proved, that, 
where the Court had porede solely on 
the basis of the compromise arrived at 
between the parties, it was not competent 
to pass such a decree for recovery of 
possession, and that such a decree was 
therefore a nullity, After dealing with 
the facts in that case the Supreme Court 
observed:— 


“From the facts mentioned earlier, it 
is seen that at no stage, the Court was 
called upon to apply its mind to the 
question whether the alleged subletting 
is true or not. Order made by it does 
not show that it was satisfied that the 
subletting complained of has taken 
place, nor is there any other material on 
record to show that it was so satisfied. 
It is clear from the record that the Court 
had proceeded solely on the basis of the 
compromise arrived at between the 
parties, That being so there can be 
hardly any doubt that the Court was 
not competent to pass the impugned 
decree. Hence the decree under ex- 
cution must be held to be nullity,” 


Relying on the above decisions the learned 
Counsel contends that the order passed by 
the Rent Controller was a nullity and 
was not executable, 


3. The learned Counsel for the respondent. 
however, seeks to get over the above three 
decisions of the Supreme Court on the 
ground that the facts in this case are diffe- 
rent and that the principle of the above 
decisions cannot be applied straightaway 
to this case. He states that apart from 
the compromise on the basis of which the 
eviction order was passed, there was 
enough material before the Court to con- 
clude that the requirement of the premises 
by the respondent for his own occupation 
was bona fide that such material was 
not there before the Courts in the cases 
dealt with by the Supreme Court. He 
stated that on the face of Exhibit P-45 
filed during the enquiry before the Rent 
Controller, the Court had no other alter- 
native except to pass an order of evic- 
tion on the ground that the respondent 
(landlord) required the building bona fide 


[1971 


for his own occupation and that it wa! 
because the petitioner felt that there was 
no case for him to defend the eviction 
petition he submitted to an order of evic- 
tion being passed against him by entering 
into a compromise. These facts, it is 
stated, are sufficient to take the case out of 
the purview of the said decisions of the 
Supreme Court. 


4. The learned Counsel for the respondent 
also referred to the decision of the Punjab 
High Court in Vas Dev v. Milkhi Ram}, 
where Grover, J. (as he then was) held, 
dealing with an order of eviction based on 
consent, that where a tenant admitted 
after a suit for ejectment under section 13 
(1) of the Delhi and Ajmer Rent Control 
has been filed, that the landlord is entitled 
to possession on one of the statutory 
grounds, or where the landlord had made 
some representation within the terms of 
the statute to the tenant and which is one 
of the ingredients of a ground on which 
possession can be ordered and the tenant 
accepted that representation and submit- 
ted to an order, the Court would be fully 
justified in making a valid order of evic- 


tion. The learned Judge took that view 
after discussing the following English 
es : 


(1) Remon v. City of London Real Property 
Co., Ltd. L.R. (1921) 1 K.B. 49. 


(2) Thorne v. Smith, L.R. (1947) 1 K.B. 
307 and 


(3) Middleton v. Baldock, (T.W.) L.R. 
(1950) 1 K.B. 657). 


The learned Judge had also expressed 
that where enough material and evidence 
had come on the record to satisfy the 
Court as well as the tenant that the ground 
on which ejectment had been sought by 
the landlord would be ultimately estab- 
lished, and the tenant enters into a com- 
promise with the landlord, it is implicit 
that he was admitting the correctness of 
the grounds which had been taken for his 
ejectment by the landlord, and in such a 
case the decree passed on the basis of such 
a compromise was not a nullity. The 
learned Counsel also referred to the deci- 
sion in Fagan Nath v. Jatinder Nath®, where 
also an eviction order had been passed on 


I.R. 1960 Punj. 514. 
LR. 


1. A. 
2. À. 1961 Punj. 574. 
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the basis of a compromise and the ques- 
tion was whether such an order was a 
nullity and unenforceable. The High 
Court in that case took note of the fact 
that the plaintiff’s evidence as to personal 

uirement has been let in and that the 
defendant thereafter consented to the 
passing of a decree for ejectment in return 
for a concession of continued occupation 
of the premises for a time and held that 
the Lower Court was fully justified in 
coming to the conclusion that the defen- 
dant admits the strength of the plaintiff’s 
case and consents to a decree for eject- 
ment being passed in return for the con- 
cession. The principle of the earlier 
decision Vas Deo v. Milkhi Ramt, was 
followed in this case. The learned Coun- 
sel also took me through the said three 
English decisions and particularly to the 
following observations of Bucknill, L.J. 
in Thorne v. Smith®. 


“ But in the present case it is, I think 
reasonably clear that the tenant, in 
effect, agreed to the order because at 
the time when the landlord asked the 
Court to make the order the landlord 
by his own statements had satisfied 
the tenant that he intended to occupy 
the house himself and he, the tenant, 
could not hope successfully to resist 
the claim. If the tenant had stated 
this expressly in Court the Judge would 
surely have had jurisdiction to make 
the order on that ground. I think in 
the events which happened here, the 
tenant being legally represented, the 
Judge was entitled to proceed on the 
view that this was the true position. 
Before making an order for possession 
the Judge is under a duty to satisfy 
himself as to the truth if there be a 
‘dispute between landlord and tenant, 
but if the tenant in effect agrees that 
the landlord has a good claim to an 
order under the Acts, I think the Judge 
has jurisdiction to make the order for 
possession under the Acts, without 
further enquiry.” 


and of Jenkins, L.J. in Middleton v. 
Baldock’, at page 715. 


“I think the principles deducible from 
those cases are that under the Acts the 
Court only has jurisdiction to order 
possession on one or other of the speci- 
fied statutory grounds. The Court, 
however, is not always obliged to hear 
a case out, because, if the tenant appears 
and admits that the plaintiff is entitled 
to possession on one of the statutory 
grounds, the Court may act on that 
admission and make the appropriate 
order. Again—and this, I think, is 
ane xtension of what I have just said— 
if there is a representation made by 
the plaintiff-landlord to the defendant- 
tenant to the effect, for instance that 
the landlord wants the premises, for 
his own occupation—which is one of 
the ingredients of a ground on which 
possession may be ordered—and the 
tenant accepts that representation and 
on that footing submits to an order, the 
order can validly be made, subject to 
the possibility that in the event of the 
a Warne turning out to have been 
false the efficiency of the order may be 
destroyed.” 


5. Ona due consideration of the matter, 
I am of the view that, having regard to 
the categorical pronouncement of the 
Supreme Court in the three decisions 
above referred to, it has to be held that 
the order of eviction passed by the Rent 
Controller in this case on the basis of the 
compromise entered into between the 
petitioner and the respondent is a nullity 
and as such not executable. The evic- 
tion order had been passed solely on th 

basis of the compromise arrived at be- 
tween the parties and the Rent Controller 
did not apply his mind to the questio 

whether the alleged bona fide requirement 
of the landlord has been established or 
not. The order on the face of it does not 
show that the Rent Controller applied 
his mind and was satisfied that there was, 
a bona fide eiretie of the premises by 
the landlord for his personal occupation. 
Even if there is enough material before 
the Court when it passed the order ofl 
eviction by consent as alleged by thel 
respondent, so long as the Rent Controller 
has not applied his mind and given his! 
decision in the matter as to whether the 
respondent was bona fide in requiring the 
premises for his own occupation, the 
eviction order cannot be held to be anl 
order passed on merits under section 10 (3) 
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of the Act. Having due regard to the 
above decisions of the Supreme Court, it 
is not possible for me to accept the con- 
tention of the learned Counsel for the 
respondent that a finding on merits in 
favour of the respondent has to be implied 
from the order of the Rent Controller in 
view of the existence of adequate material 
before him to support such an implied 
finding. I am also not inclined to accept 
the contention of the learned Counsel for 
the respondent that, in the light of the 
term of the compromise, whereunder 
the petitioner had withdrawn his defence 
to the eviction petition and submitted to 
a decree for eviction unconditionally, it 
should be treated as a case where the peti- 
tioner was satisfied about the bona fide 
requirement of the premises by the land- 
lord for his own occupation and submitted 
to the order of eviction and that the Court 
was entitled to proceed on the basis that 
requirement for owner’s occupation had 
been established and pass an eviction 
order. In my view when the Legislature 
has, in clear and unmistakable language 
restricted the jurisdiction of the Rent 
Controller to pass orders of eviction only 
on stated grounds, he cannot pass an 
order of eviction on the basis of a compro- 
mise or on an agreement between the 
parties or on the basis of the tenant’s 
submission to an order of eviction. It is 
well established that no agreement be- 
tween the parties can give the Court a 
jurisdiction which the Legislaturehas said 
it is not to exercise. Atkin, L.J. in 
Barton v. Fincham}, said: 


“The section appears to me to limit 
definitely the jurisdiction of the Courts 
in making ejectment orders in the case 
of premises to which the Act applies. 
Parties cannot by agreement give the 
Courts jurisdiction which the Legislature 
has enacted they are not to have. If 
the parties before the Court admit that 
one of the events has happened which 
give the Court jurisdiction, and there 
is no reason to doubt the bona fide of 
the admission, the Court is under no 
obligation to make further inquiry as 
to the question of fact; but apart from 
such an admission the Court cannot 
give effect to an agreement, whether 
by way of compromise or otherwise, 





1. (1921) 2 K.B. 291 at 299, 
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inconsistent with the provisions of the 
Act.” 


The said passage is strongly relied on by 
the learned Counsel for the respondent in 
support of the contention that the said 
terms of the compromise by which the 
tenant has withdrawn all his defences and 

to vacate unconditionally should 
be treated as a bona fide admission on the 
part of the tenant, and that the Court 
could straightway pass an order of evic- 
tion without any further obligation to 
make an inquiry as to whether the ground 
for eviction set up had been established. 
I am not in a position to construe the 
compromise as a bona fide admission made 
by the tenant that the respondent required 
the premises bona fide for his own occu- 
pation. The withdrawal of his defence to 
the eviction petition by the tenant on 
certain terms cannot mean that he admit- 
ted bona fide that the ground for eviction 
put forward by the landlord existed. 
Even in a case where the tenant bona fide 
admits that the ground of eviction existed, 
as pointed out by the Supreme Court, 
the Rent Controller must apply his mind 
and hold basing himself on such admission 
by the tenant, that the ground for eviction. 
put forward by the landlord existed and 
that he is entitled to an eviction order, 
without solely relying on the compromise. 
I therefore, hold that the order of evic- 
tion passed in this case is in contravention. 
of section 10 (3) of the Act and as such a 
nullity. 


6. The learned Counsel for the respondent 
then contends that, the compromise 
having been partly acted upon by the 
tenant in receiving the sum of Rs. 20,000 
as a condition for vacating the premises, 
he is estopped from questioning the vali- 
dity of the order of eviction passed on the 
basis of the compromise. It is also stated. 
that the petitioner cannot approbate and 
reprobate in taking advantage of the 
compromise in part and going behind the 
compromise as regards his vacating the 
premises. The learned Counsel for the 
petitioner, however, meets the said con- 
tention by saying that there cannot be 
any estoppel against a statute and that 
even if he had consented to an order of 
eviction, the Rent Controller had no 
jurisdiction to pass an order of eviction 
merely on the basis of such a consent and 
that if the order of eviction passed by 
the Rent Controller is a nullity, the prin- 


1) RAJA GOUNDAR V. INSPECTOR OF POLICE (Somasundaram, J.). 


ciple of estoppel cannot make a void 
order valid and legal. JI am in agreement 
with the submission by the learned 
Counsel for the petitioner on this aspect 
iof the case and hold that whatever might 
have happened between the parties as a 
iresult of the compromise, the order of 
‘eviction cannot be executed as it is not 
based on any stated grounds of eviction 
iset out in section 10 (3) of the Act. Once 
the order of eviction is held to be a 
nullity and not executable, it will not 
become executable because the petitioner 
had taken some advantage in pursuance 
of the compromise which formed the basis 
of the eviction order. 


7. Since I am accepting the first conten- 
tion of the petitioner and allowing the revi- 
sion holding that the eviction order passed 
by the Rent Controller is a nullity and 
is not executable, the other questions as 
to the want of proper notice and the 
question of jurisdiction of the Rent 
Controller to pass an order of eviction 
when the tenant denied the title of the 
landlord, need not be gone into. Hence 
I am not expressing any opinion thereon. 


In the result, the revision petition is 
allowed; but, in the circumstances, with- 
out costs. | 


V.K. —— Petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT. —B. S. Somasundaram, F. 


Raja Goundar and others Petitioners* 


U. 
Inspector of Police, Sankari Respondent. 


Criminal Procedure Code (V of 1898), section 
107—Object and applicability of 


Section 107, proceedings are not intended 
for the purpose of binding over persons who 
do certain acts in the exercise of their 
right to property, or in maintaining their 
possession. This section is intended for 
persons who are desperate characters and 
who habitually disturb the public peace 
or who inspite of orders of civil or 
criminal Courts, finding possession against 


* Crl. M.P. No. 2283 of 1970. 


24ih September , 1970. 
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them, persist in their unlawful conduct 
of disturbing the possession of others and. 
take the law in their own hands. For 
applicability of this section it is essential 
that the acts committed or likely to be 
committed are wrongful. On facts held, 
the petitioners are in possession under 
proper title and they have a right 
to protect their possession and if they 
do any act for protecting such possession, 
that act cannot be termed as wrongful. 
Therefore action under section 


107, 
Criminal _ Procedure Code, cannot be 
taken against them. [para 3] 


Petition praying that in the circumstances. 
stated therein and in the affidavit filed 
therewith the High Court will be pleased 
to call for the records of the Court of the 
Sub-Divisional Magistrate, Sankari, in. 
M.C. No. 249 of 1970 and quash the same. 


S. R. Srinivasan, for Petitioners. 


The Additional Public Prosecutor, for 
State. 


The Court made the following 


Orper.—Proceedings under section 107, 
of the Code of Criminal Procedure, are- 
pending against the petitioners in the 
Court of the Sub-Divisional Magistrate, 
Sankari, in M.G. No. 249 of 1970 on his 
file. The petitioners seek to quash these- 
proceedings. 


2. The dispute relates to Survey No. 185, 
4 acres and 20 cents in extent situate in. 
Pallipalayam, a village in Salem District. 
This property was purchased by the 2nd 
petitioner in Court auction in R.E.P. 
No. 631 of 1959in O.S. No. 317 of 1956 on. 
the file of the District Munsif, Sankari. 
Possession was delivered to him on 28th. 
May, 1965, by the Amin. On 27th 
January, 1969, by a registered agreement 
for sale, the 2nd petitioner agreed to sell: 
this property to the other petitioners and 
delivered possession to them. There was 
obstruction to the enjoyment by one 
Kuppanna Goundan and others. The 
petitioners moved the Second Class Exe- 
cutive . Magistrate, Thiruchengode and: 
obtained a prohibito order under 
section 144, Criminal Procedure Code, 
against them.This order was issued on 
the report submitted by the police. Thus, 
there is clear evidence, to show that the 
petitioners have both title and possession. 
in the property involved in the dispute 
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3. Section 107 proceedings are not 
intended for the purpose of binding over 
persons who do certain acts in the exercise 
of their right to property, or in maintain- 
ing their possession. This section is 
intended for persons who are desperate 
characters and who habitually disturb 
the public peace or who in spite of orders 

f civil or criminal Courts, finding posses- 
fon against them, persist in their unlawful 
conduct of disturbing the possession of 

thers and take the law in their own hands. 
|For applicability of this section it is 
essential that the acts committed or likely 
to be committed are wrongful. The 
petitioners are in possession under proper 
title and they have a right to protect 
|their possession and if they do any act for 
protecting such possession, that act can- 
not be termed as wrongful. Therefore 
action under section 107, Criminal Pro- 
cedure Code, cannot be taken against 
them. The proceedings against them are 


quashed. The Criminal Miscellaneous 
Petition is allowed. 
S.V.J. Crl. M. P. allowed. 


HIGH CQURT OF JUDICATURE 
AT MADRAS. 


Present :—B.S. Somasundaram, J. 
Rajakumar Bhagavatsaran. . Petitioner* 


Criminal Procedure Code (V of 1898), section 
190 (1) (a) and (b) Scope of. 


The report of a Police Officer on a non- 
cognizable offence, which he was not 
authorised by competent Magistrate to 
investigate, would amount to a complaint 
under section 190 (r) (a), Criminal 
Procedure Code. It is now well settled 
that the police report mentioned in 
section 190 (1) (b), Criminal Procedure 
Code is not limited to a report mentioned 
in Chapter XIV of the Code of 
Criminal Procedure. The word “ Any” 
in section 190 (1) (6) is comprehensive 
enough to include a report lodged by 
even a police officer other than the 
officer, who made the investigation. 
[Para 3]. 
Petitions praying that in the circumstances 
stated in the affidavits filed therewith the 


* Cr. M. P. Nos. 1938 ` 


19th August, 1970. 
and 2100 of 1970. 
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High Court will be pleased to call for the 
records of G.I.P.C. No. 3063 of 1970 and 
quash the said Criminal proceedings ini- 
tiated in P.C. No. 3063 of 1970 on the file 
of the Honorary Presidency Magistrate, 
Vepery, Madras (Prayer in Criminal 
M.P. No. 1938 of 1970) and (1) to direct 
the production of the ** 100”? Police Con- 
trol Squad Register containing the entries 
dated 8th June, 1970, at about 9 a.m. at the 
instance of the petitioner Rajakumar 
Bhagwatsaran, by the Police Control, 
Office of the Commissioner of Police 
Madras. 


The production of the complaint dated 
8th June, 1970, by the petitioner Raja- 
kumar Bhagwatsaran to the Sub-Inspector 
of Police G-1, Vepery, Madras, and 


The production of the Letter dated 8th 
June, 1970, signed by the petitioner Raja- 
kumar Bhagwatsaran in favour of the 
G-1, Vepery Police for reference in the 
aforesaid Criminal M.P. No. 1938 of 
1970 (Prayer in Criminal M.P. No. 2100 
of 1970). 


Petitioner in Person. 


The Court made the following 


ORDER.— (1) Thiru Rajakumar Bhagwat- 
saran, the petitioner herein, stands charg- 
ed with an offence under section 75 of the 
City Police Act before the Honorary Pie- 
sidency Magistrate at Madras. He has 
filed the petition Criminal M.P. No. 1938 
of 1970 for quashing these proceedings. He 
has filed an affidavit, and in it he has 
averred that he has initiated proceedings 
against certain Police Officers in compe- 
tent Courts and that the present prosecu- 
tion has been launched against him so as 
to make him withdraw these proceedings. 
He has further averred that on 8th June, 
1970 at 9 a.m. one Gajapathy of Byrang 
Jang Bahadur Street, Madras, knocked 
at his door and abused him when he 
came out. He gave a phone message to 
the emergency policy. They came and 
took that person in the van. He gave a 
complaint about it, but without proceed- 
ing against him, they have chosen to file 
a case against him under section 75 of the 
City Police Act. He has also produced 
the summons received by him. He 
contends that this summons does not con- 
tain the necessary details regarding the 
Court, offence, etc., On these grounds, 
he wants the proceedings to he quashed. 


i] 


2. Petitioner has argued his case in per- 
son in this Court, and during the course 
of the arguments, he raised another ques- 
tion that the complaint on which the sum- 
‘mons has heen issued relates to a non-cog- 
nizable offence, and that as such the police 
should not have investigated it without 


hy, him to call for the records maintained 

in the Control Room in the Office of the 

Commissioner of Police, for registering 

the phone messages received on 8th 

June, 1970. The learned Public Prosecu- 
tor has produced a copy of this message. 

The extract produced by him shows that 

on 8th June, 1970 at 9-54 a.m. the peti- 
tioner had given the following message, 
“ Disturbance is going on at the said ad- 
dress. Please send police and take action.” 
On this message, the Assistant Sub-Inspec- 
tor has sent a party to their place. The 
petitioner and Gajapathy were taken by 

the police party to the police station in 
their van, and they reported that their 
enquiry disclosed that there was some 
“ thagarar’’ between these two persons. 

Subsequently, the Sub-Inspector had 
charged the petitioner under section 75 

of the City Police Act. The charge- 
sheet shows that there was a disturbance 
in the Public Road. The grievance of 
the petitioner is that the Sub-Inspector 
has no jurisdiction to investigate a non- 
cognizable offence without the orders of 
the Court. The learned Public Prose- 

cutor states that granting that the report 

is an invalid one, still it would fall under 

clause (a) or (b) of section 190 (1), Crimi- 

nal Procedure Code. The of a 

Police Officer on’a non-cognizable offence, 

which he was not authorised by a ‘com- 

petent Magistrate to investigate, would ` 
amount to a.complaint under section 190 

(1) (a) Criminal Procedure Code. It is- 
now well settled that the police report 

mentioned. in section 190 (1) (b), Criminal ' 
Procedure Code, is not limited to a report 

mentioned in Chapter XIV of the Code 

of Criminal Procedure. The word “‘ any’ 

in section 190 (1) (b) is comprehensive 

enough to include a report lodged by - 
even a Police’ Officer other than the 

Officer, who made the investigation. 


4. The petitioner next contends that he 

is a person aggrieved in the disturhance 

and that the Sub-Inspector has launched 
13 
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the proceedings just to make him with- 
draw certain proceedings which he had 
taken in some Courts against the Com- 
missioner, Deputy Commissioner and 
some other police officials. ‘This is a 
matter which he has to urge, agitate and 
substantiate at the trial and this cannot 
be a ground for quashing the proceedings. 
Crl.M.P. No. 1938 of 1970 is dismissed. 
Crl.M.P. No. 2100 is closed. 


S.V.J. CrL MP. dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


(Special Original Jurisdiction.) 
Present.—M. M. Ismail, 7. 


The Management of Southern Roadways 
(P.) Limited, Madurai etc. Petitioners* 


U. 


D. Venkateswarlu etc. Respondents. 


Motor Transport Workers Act (XXVI of 
of 1961), sections 19, 25 and 37—Construc- 
tion and scope—Claim by Motor Transport 
Workers for overtime wages, difference bet- 
ween minimum wages payable and wages 
actually paid, bonus arrears of wages, wages for 
work done on weekly rest days—Procedure— 
Application under section 33 (c) (2), Indus- 
trial Disputes Act—Maintainability—If bar- 
red by section 15 of the Payment of Wages 
Act (1936) 
Payment of Wages Act ( 
2 (vi) and 15—‘ Wages 
Act (XI of 1948). 
Industrial Disputes Act (XIV of 1947). 
Interpretation of Statutes—Statute creating 
obligation—Remedy provided under—If exclu- 
sive or alternative or additional—Incorpora- 
tion of provisions of earlier Act in later Act 
—Rule as to. 


of 1936), sections 


Minimum Wages 


It cannot be accepted that the definition of 
‘wages’? in section 2 (vi) of the Payment 
of Wages Act (1936) would include 
any remuneration to which the person 
employed is entitled in respect of over- 
time work on holidays or any leave 
period and that therefore the claim for 
wages for work done on weekly rest 
day would fall within the definition of 


* W.P. Nos. 1736, 1829, 1895 to 1902, 
1941, 1942 and 2024 of 1969. 
29th September, 1969. 
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wages in section 2 (vi) and therefore 
will be within the competency of the 
authority under the Payment of Wagés 
Act under section 15 of that Act alone 
and not within the competency of the 
Labour Court under section 33 (e) (2) 
of the Industrial Disputes Act. 
The expression ‘‘holidays’’ in section 2 
(vi) (b) does not refer to the weekly rest 
period. Section 19 of the Motor Transport 
Workers Act uses the expression ‘‘day of 
rest” as different from a holiday. Hence 
the claim for wages in respect of rest 
day cannot be aclaim in respect of wages 
for a holiday. The word “ holiday” in 
the definition of wages in the Payment 
of Wages Act cannot be equated with the 
ression “‘rest-day’? in section 19 (1) 
of the Motor Transport Worker’s Act of 
1961. Hence a claim by a Motor 
Transport Worker for wages for work 
done during the rest period cannot be 
held to be ‘“‘wages’’ under the Payment of 
Wages Act, and hence the Authority under 
section 15 of the Payment of Wages Act 
has no jurisdiction to adjudicate such 
a claim and the Labour Court under 
section 33 (c) (2) of the Industrial Dis- 
putes Act will have jurisdiction in that 
matter. 
The expression ‘‘holidays” used in section 
2 (vi) of the Payment of Wages Act does 
not refer to the weekly rest period. 
Section 19 of the Motor Transport Workers 
Act uses the expression ‘‘ day of rest” as 
different form a holiday, and the claim 
for wages in respect of rest day cannot 
be a claim in respect of wages for a 
holiday. [Para 24.] 
Overtime wages, arrears of wages, and 
the difference between the minimum 
and the wages actually paid to a 
worker undoubtedly fall with in the 
definition of ‘‘wages’’ in section 2 (vi) of 
the Payment of Wages Act. [Para 25.] 
(1960) 2 L.L.J. 691, followed, 


The definition of “wages”? in the Pay- 
ment of Wages Act does not confine that 
expression to contractual wages. The 
obligation may arise from contract, from 
a finding award or from a statute. The 
definition of wages in section 2 (h) of 
the Minimum Wages Act is identical 
with that part of the definition of wages in 
section 2 (vi) of the Payment of Wages 
Act. Minimum wages under the former 
Act are also wages under the latter 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


Act. Hence a claim for the difference 
between the wages payable under the 
Minimum Wages Act and the wages 
FAR to him by the employer 
would within the definition of wages 
under the Payment of wages Act. 

[Para 25.] 
All these items no doubt fall within the 
scope of the Authority under section 15 
of the Payment of Wages Act. But on 
that ground the jurisdiction of the Labour 
Court under section 33 (c) (2) of the 
Labour Court is not barred or taken 
away. [Paras. 35 and 44.] 
(965) 2 L.L.J. 608; (1967) 1 L.L.J. 568; 
(1967) 2 L.L.J. 800; (1964) 1 L.L.J. 197 
followed. (1967) II L.L.J. 872; (1969) 
I L.L.J. 762 referred to. (1951) 1 
L.L.J. 1, distinguished.Civil Appeals Nos, 
170 to 173 of 1968(S.C.) discussed. 


The jurisdiction of the Labour Court 
under section 33 (c) (2) of the Industrial 
Disputes Act in respect of the above 
claims made by Motor Transport worker 
cannot be held to Þe barred on ‘the 
ground that the provisions of the Pay- 
ment of Wages Act have been incorpora- 
ted in the Motor Transport Workers 
Act by reference by virtue of section 25 
of the Motor bise eed Workers Act andi 
therefore with regard to the rights created 
under the Motor Transport Workers Act 
the remedy for enforcement is by recourse 
to the Payment of Wages Act. 


The language of section 25 does not 
lend support to the theory of incorpora- 
tion by reference. ‘That section is merely 
intended to be a substitute for the noti- 
fication of the Madras State Notification 
under section 5 (1) of the Payment of 
Wages Act and for the inclusion of 
motor transport undertaking in the defi- 
nition of the term ‘‘industrial establish- 
ment” in section 2 (11) of the Payment 
of Wages Act. Beyond this section 25 
cannot be construed as a statutory 
provision incorporating in the Motor 
‘Transport Workers Act, the provisions 
of the Payment of Wages Act by reference. 
The effect of section 25 is that a 
motor transport undertaking will be an 
industrial establishment within the defi- 
nition of that term in the Payment of 
Wages Act and a notification under 
section 5 (1) of that Act must he deemed 
to have been issued with reference to 
such an undertaking. Apart from 
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that section 25 does not have any effect. 
(1967) 2 M.L.J. 382, rel. on. 
[paras, 28 and 32] 
The fact that section 37 of the 
Motor Transport Workers Act states 
that the provisions of the Act shall. have 
effect notwithstanding anything inconsis-, 
tent therewith contained in any other law 
it does not follow that the provisions of 
section 33 (c) (2) of the Industrial Dis- 
putes Act, the Payment of Wages Act 
shall prevail so as to confer exclusive 
jurisdiction on the Authority under sec- 
tion 15 of the Payment of Wages Act to 
determine’ the claims of the Motor 
Transport! Workers. Section 37 has nothing 
to do with the procedural aspect. The 
section deals with the rights and benefits 
conferred !by the Act on a motor trans- 
port worker and it does not deal with the 
question whether itis section 15 of , the 
Payment of Wages Act that will apply or 
it is section 37 (c) (2) of the Industrial 
Disputes Act that will apply. The Indus- 
trial Tribunal has jurisdiction to ad- 
judicate upon the present dispute des- 
pite the fact that it could also be decided 
under the Payment of Wages Act. 
While it is possible that a benefit given 
by a statute is capable of being realised 
under the Payment of Wages Act and 
yet an application can he made under 
section 33 (c) (2) of the Industrial Dis- 
putes Act, it cannot be argued that in 
such a case an application under section 
33 (c) (2)'of the latter Act cannot lie. 
i [Paras. 47 and 49.] 
Civil Appeals Nos 2093 
istinguished and explained 
reported in (1969) 1 S.C.J. 295). 
Nor can it be argued or held that section 
15 of the, Payment of Wages Act, being 
a special provision will exclude 
section 33 (c) (2) of the Industrial Dis- 
putes Act which is a general provision. 
The right, of the worker to recover. the 
amounts can be enforced by following a 
remedy under section 15 of the: Payment 
of Wages Act or under the provisions of 
section 33 (c) (2) of the Industrial Disputes 
Act. These remedies are in the alter- 
native and are independent. of each 
other. The remedy under section 33 
(c) (2), isan independent remedy available 
to a worker and the Lahour Court has 
jurisdiction in the matter. 
[Paras. 27,:35, 37, 46, 50, 54 
and 56) 


and 2094 fern) 
Since 
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(1964) I L.L.J. 187 applied ; (1967) 
L.L.J.. 800, followed W.P. No, 2914 
of 1968 (Mad.) referred to, 


If a subsequent Act brings into itself by 
reference some of the clauses of a former 
Act, the legal effect of that is to writ 
those sections into the new Act just as 
if they had been actually written in it 
with the pen, or printed in it, and the 
moment you have those clauses in the 
later Act, you have no occasion to refer 
to the former Act at all. This is in- 
corporation proper of one Act into another 
later Act. ‘There is an almost unvarying 
orrigid formula of incorporation—either 
the ipsissima verba are preserved in the inter- 

reting statute, or a form of reference 
is used which admits of no ambiguity 
whatever. There may be cases where 
orders of reference are more oblique but 
still the same effect of incorporation 
might be achieved. But one should not 
confuse mere reference, citation - or 
application of the legal principle of an 
earlier statute with statutory incorpora- 
tion proper. 


(1961) 2 M.L.J. 382 considered and ex- 
plained. [Par as. 30 and 31.] 


In consideration whether the remedy 
provided under a special statute. is ex- 
clusive, the general rule of construction 
is that where a general obligation is 
created hy statute and a specific statu- 
tory remedy is provided, the statutory 
remedy is the only remedy. Tle scope 
and language of the statute and consi- 
derations of policy and convenience may, 
however, create an exception showing 
that the Legislature did not mtend the 
remedy to be exclusive. Even where 
the statute creating the duty also pro- 
vides a special remedy for its enforce- 
ment, the common law remedies are in 
many.cases available cumulatively or 
alternatively to the special remedy can~ 
tained in the statute. Whether.they are 
so or not is upon each statute a question 
of construction.. [para 42.7 


If the statute which creates the obligation, 
whether: private or public, provides in 
the same section or passage a specific 
means or procedure for enforcing it, no 
other method than that thus provided 
ean normally be resorted to for tha 
purpose, a he aah dan 3 
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It is, however, a general rule, that 
where an Act of Parliament creates an 
obligation to pay money, the money 
may he recovered by action, unless some 
other specific provision is contained in 
the Act, that is, unless an exclusive re- 
medy be given, and the question may 
arise whether the particular remedy 
given by the Act is cumulative or sub- 
stantial for this right of action. - 
[Para. 43.] 


The Court is particularly guided by 
the provisions of the statute itself in decid- 
ing whether the particular remedy indi- 
cated by the statute is the exclusive 
remedy available to an aggrieved party 
or it is only an alternative or additional 
remedy. : 
[Para. 44.] 


Craies on Statute Law, 6th edition, page 
230, Maxwell on the Interpretation of 
Statutes, 10th edition, pages 395 and 396, 
referred to. : 


Petition under Article 226 of the 
Constitution of India, praying that in the 
circumstances stated in the affidavit 
filed therewith the High Court will he 
pleased to issue a writ of certiorari calling 
for the records relating to the Order in 
I.A. No. 496 of 1967 in C.P. No. 287 of 
1967, dated 18th March, 1969 on the 
file of the Labour Court, Madurai, and 
to quash the same. : : 


W.P. No. 1829 of 1969. 


- Petition under Article 226 of the Cons: 
titution of India praying that in. the 
circumstances stated in the affidavit filed 
therewith, the High Court will be pleased 
to issue a writ of certiorari calling for 
the records relating to the order of the 
Labour Court, Madurai in I.A. No. 507 
of 1967 in Claim Petition No. 399 of 1966 
dated 18th March, 1969 and to quash the 
fame. y . . 


W.P. Nos. 1895 to 1899 of 1969.`, 


Petitions praying that in the cim 
cumstances stated in the affidavits filed 
therewith the High Court will be pleased 
to issue Writs of certiorari calling for the 
records relating to the order of the-Labour 
Court, Madurai in (1) LA. No. 505 of 
1967 in Claim Petition -No. ` 240 of 
1967 ; (2) LA. No. 506 of 1967 in Claim 
Petition No. 301 of 1966 ; (3) I.A. No: 
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554 of 1967 in Claim Petition No. 266 
of 1967 ; (4) I.A. No. 556 of 1967 in 
Claim Petition No. 158 of 1967 ; and 
(5) I.A. No. 558 of 1967 in Claim Petition 
No. 547 of 1966 respectively dated 18th 
March, 1969 and to quash the said order 
therein. 

WP. Nos. 1900, 1901 and 1902 of 1969. 
Petitions praying that in the circums- 
tances stated in the affidavits filed there- 
with the High Court will be pleased to 
issue Writs of certiorari calling for the 
records of the Presiding Officer, Labour 
Court, Madurai, dated 18th March, 1969 
made in (1) IA. No. 559 of 1967 in 
Claim Petition No. 160 of 1967 ; (2) 
I.A. No. 582 of 1967 in Claim Petition 
No. 261 of 1967 ; (3) and in I.A. No. 618 
of 1968 in Claim Petition No. 284 of 
1967 respectively and to quash the same. 
W.P. Nos. 1941 and 1942 of 1969. 


Petitions praying that in the circums- 
tances stated in the affidavits filed there- 
with, the High Court will be pleased to 
issue writs of certiorari - calling for the 
records relating to the order of the Labour 
Court, Madurai ; in (1) I.A. No. 43 of 
1969 in Claim Petition No. 283 of 1967 ; 
(2) and in I.A. No. 45 of 1969 in Claim 
Petition No. 285 of 1967, dated 18th 
March, 1969 and to quash the same. 
W.P. No. 2024 of 1969. 

Petition praying that in the circums- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to 
issue a writ of certiorari calling for the 
records of the Presiding Officer, Labour 
Court, Madurai in I.A. No. 1183 of 
1968 in Claim Petition No. 120 of 1968 
dated 18th March, 1969 and to quash the 
same. 


AR. Ramanathan, M.R. Narayanaswami, 
K.K. Venugopal, K.R. Nambiar, S. Rama- 
lingam, M. Krishnappan, for. Petitioners. 


N.G.R: Prasad for M/s. Row and Reddy 
and S. Madhavan, for 2nd Respondent. 
The Court made the following 

ORDER :—These writ petitions arise out 
of a common order passed by the Labour 
Court, Madurai, in certain interlocutory 
applications filed by the petitioners here- 
in in claim petitions preferred by the first 
respondent in W.P. No. 1736 of 1969 and 
the- second respondent in each of the 
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remaining writ petitions. All the peti- 
tioners are owners of motor transport 
undertakings coming within the scope of 
the Motor T rt Workers Act, 1961 
(Central Act XXVII of 1961) hereinafter 
referred to as “the Act.’ The first res- 
pondent in W.P. No. 1736 of 1969 has 
filed C.P. No. 287 of 1967 under section 
33 (C) (2) of the Industrial Disputes Act, 
1947, claiming overtime wages. The 
second respondent in W.P. No. 1829 of 
1969 has' filed C.P. No. 399 of 1966 
claiming difference in wages between the 
minimum wages payable to him and 
the wages actually paid to him. The 
second respondent in W.P. No. 1895 of 
1969 has filed C.P. No. 240 of 1967 claim- 
ing washing allowance provided for under 
section 10 (2) of the Act. The second 
ndent in W.P. No. 1896 of 1969 has 
filed C.P. No. 301 of 1966 claiming over- 
time wages and bonus. The second 
ondent in W.P. No. 1897 of 1969 
has filed |\C.P. No. 266 of 1967 claiming 
washing allowance and arrears of wages. 
The second respondent in W.P. No. 
1898 of 1969 has filed G.P. No. 158 of 
1967 claiming difference between the 
minimum wages, payable to him, and the 
wages actually paid ; overtime wages, 
arrears of wages and halting batta. 
The second respondent in W.P. No. 1899 
of 1969 has filed C.P. No. 547 of 1966 
claiming ‘washing allowance, wages for 
work done on the weekly rest days, 
arrears of wages, bonus and wages for 
ion period. The second réspon- 

dent in W.P. No. 1900 of 1969 has filed 
C.P. No. .160 of 1967 claiming wages for 
work done on weekly rest days and 
overtime | wages. The second r n- 
dent in W.P. No. 1901 of 1969 has filed 
C.P. No. 261 of 1967 claiming washing 
allowance and overtime wages. The 
second respondent in each of the writ 
petitions, W.P. Nos. 1902 of 1969, 1941 
of 1969, 1942 of 1969 and 2024 of 1969 
filed C. Ps. Nos. 284 of 1967, 283 of 1967, 
285 of 1967 and 120 of 1968 respectively 
claiming overtime wages. The Pa 
tioners herein who were the respondents 
in the claim petitions before the Labour 
Court raised various objections and one 
such objection was that the Labour Court 
had no jurisdiction to enquire into the 
matter. The principal ground urged 
by the petitioners herein in support of 
their argument that the Labour Court 
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had no jurisdiction was that so far as 
the claims to arrears of wages or diffe- 
rence in wages between the minimum 
wages and the actual wages paid to them 
were concerned, the workers had their 
remedies under the provisions contained 
in the Minimum Wages Act, 1948, and 
sa as far.as overtime wages and other 
claims were concerned, they had their 
remedy under the provisions contained in 
the Payment of Wages Act, 1936. Fur- 
ther, as the defence as to jurisdiction of 
the Labour Court was put forward, they 
filed interlocutory applications for deter- 
mining the prelimmary issue, namely, 
whether the Labour Court has jurisdic- 
tion or not. These interlocutory appli- 
cations were disposed of by the Labour 
Court by an order, dated 18th, March, 
1969. In the view of the Labour Court, 
that Court had jurisdiction to go into the 
various claims of the respective workmen 
and the availability of a remedy under 
the Payment of Wages Act or the Mini- 
mum Wages Act did not bar the jurisdic- 
tion of the Labour Court under section 
33(c) (2) of the Industrial Disputes Act, 
1947. It is to quash these orders of the 
Labour Court, the present writ. peti- 
tions have been filed under Article 226 
of the Constitution of India praying for 
the issue of writs of certiorari. 


2. Elaborate arguments were addressed 
before me by the counsel on both sides 
and I shall consider them in the course 
of this judgment. Before I deal with the 
arguments themselves, it is necessary to 
refer to the various statutory provisions 
against the background of which the 
arguments were advanced before me and 
preliminary objection as to jurisdiction 
of the Labour Court was taken before 
that Court. 


3. In the chronological order, the first 
statute to which reference should be made 
is “thé, Payment of Wages Act, 1936. 
It is necessary to refer to the genesis of 
this enactment. In 1926, the Govern- 
ment of India addressed local Govern- 
ments with a view to ascertain the posi- 
tion with regard to the delays which 
occurred in the payment of wages to 
persons employed in industry, and the 
practice of imposing fines on them. The 
investigations revealed the existence of 
abuses in both directions and the material 
collected was placed. before the Royal 
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Commission on Labour which was ap- 
pointed in 1929. ‘The Commission collec- 
ted further evidence on the subject and 
as a result of their examination made 
certain recommendations. The Govern- 
ment of India examined the recommen- 
dations of the Commission and ultimately 
brought forward the Bill which was 
passed as the enactment in question. 
This Act has been subsequently amended 
by the oma of Wages (Amendment) 
Act, 1937 (Central Act XXII of 1937), 
the Payment of Wages (Amendment) Act, 
1957 (Central Act LXVIII of 1957), the 
Payment of Wages (Amendment) Act, 1964 
ara Act LIIL of 1964) and by the 
Legislature hy the Payment of 
Wages (Madras Amendment) Act, 1959 
(Madras Act TX of 1959) and the Pay- 
ment of Wages (Madras Amendment) 
Act, 1963 (Madras Act XX of 1963). 
The long title and the preamble of the 
Act itself shows that it was passed to 
regulate the payment of wages to certain 
classes of persons employed in industry. 
Sub-section (4) of section 1 states that 
the Act applies in the first instance to 
the payment of wages to persons em- 
ployed in any factory and to persons 
employed {otherwise than in a factory) 
upon any railway by a railway adminis- 
tration or, either directly or through a 
sub-contractor, by a person fulfilling a 
contract with a railway administration. 
Sub-section (5) of section 1 is : 


“The State Government may, after 
giving three months’ notice of the inten- 
tion of so doing, hy notification in the 
Official Gazette, extend the provisions 
of this Act or any of them to the pay- 
ment of wages to any class of persons 
employed in any industrial establish- 
ment or in any class or group of indus- 
trial establishments: 


Provided that in relation to any indus- 
trial establishment owned by the 
Central Government, with objects not 
confined to one State, no such notifi- 
cation shall be issued except in consulta- 
tion with that Government.” 


4. Section 2 (i) states that ‘employed 
person” includes the legal representative 
of a deceased employed person. Sec- 
tion 2 (i) defines “industrial establish- 
ment” and as this Act stood originally, 
the definition was : 
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“ “industrial establishment’ means any— 
(a) tramway or motor omnibus service; 
(4) dock, wharf or jetty ; 

(c) inland vessel, mechanically pro- 
pelled ; 

(d) mine, quarry or oil-field ; 

(¢) plantation ; 

(J) workshop or other establishment 
in which articles are produced, adapt- 
ed or manufactured, with a view to 
their use, transport or sale.” 


To this section 2 (i), an item was added 
as item (g) by the Amendment Act of 
1957 and that is : 


“(g) establishment in which any work 
relating to the construction, develop- 
ment or maintenance of buildings, 
roads, bridges or canals, or relating to 
operations connected with navigation, 
irrigation or the supply of water, or 
relating to the generation, transmission 
and distribution of electricity or any 
other form of power is being carried 
on.” 


5. Madras Act(IX of 1959) amended 
this definition by including the words 
“or motor or other transport undertak- 
ing” after the words “‘omnibus servioe” 
occurring in section 2 (ii) (a) and by 
introducing item (A) in the following 
terms : 


“(h) establishment or undertaking 
which the State Government may, by 
notification in the Official Gazette, 
declare to be an industrial establish- 
ment for the purposes of this Act.” 


However, the Parliament itself by the 
Amendment Act of 1964 amended section 
2 (ii) as follows :— 


“‘(a) tramway service, or motor trans- 
port service ed in carrying passen- 
gers or goods or both by road for hire 
or reward ; 


(aa) air transport service other than 
such service belonging to, or exclu- 
sively employed in the military, naval 
or air forces of the Union or the Civil 
Aviation Department of the Govern- 
ment of India” ; 


6. Section 2 (vi) defines “wages” as 
follows :— 
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“ ‘wages’ means all remuneration (whe- 
ther by way of salary, allowances or 
otherwise) expressed in terms of money 
or capable of being so expressed which 
would, if the terms of employment, 
express or implied, were fulfilled, be 
payable to a person employed in 
respect of his employment or of work 
done > in such employment, and 
includes— 

(a) any remuneration payable under 
any award, or settlement between the 
parties or order of a Cowt. 


(b) any remuneration to- which the 
person employed is entitled in respect 
‘of overtime work or holidays or any 
leave period 5; 

{c) any additional remuneration pay- 
able under the terms of employment 
(whether called a bonus or by any 
other name) ; 


(d) any sum which by reason of the 
termination of employment of the per- 
son employed is payable under any 
ław, contract or instrument which 
provides for the payment of such sum, 
whether with or without deductions 
but does not provide for the time 
within which the payment is to be 
made. 


(e) any sum to which the person em- 
loyed is entitled under any scheme 
feared under any law for the time 
being in force ; 


but does not include— 


(1) any bonus (whether under a 
scheme of profits sharing or otherwise) 
which does not form part of the 
remuneration payable under the terms 
of employment or which is not payable 
under any award of settlement between 
the parties or order of a Court ; 


(2) the value of any house-accommo-~- 
dation, or of the supply of light, water, 
medical attendance or other amenity 
or of any service excluded from the 
computation of wages by a general or 
special order of the State Government ; 


(3) any contribution paid by the em- 
ployer to any pension or provident 
fund, and the interest which may have 
accrued thereon ; 


(4) any travelling allowance or the 
value of any travelling concession ; 
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(5j any sum paid to the employed 
person to defray special expenses en- 
tailed on him by the nature of his 
employment ; or 


(6) any gratuity payable on the ter- 
mination of employment in cases other 
than those specified in sub-clause (d).” 


7. Section 3 of this Act deals with the 
responsibility for payment of wages and 
states that every employer shall be res- 
ponsible for the payment to persons em- 
ployed by him of all wages required to be 
paid under this Act : 


Provided that, in the case of persons 
employed (otherwise than by a con- 
tractor)— 


‘*(a) in factories, if a person has been 
named as the manager of the factory 
under clause’ v ) sub-section (1) of 
section 7 of the Factories Act, 1948 
(LXIII of 1948). 


(b) in industrial establishments, if there 
is a person responsible to the em- 
ployer for the supervision and control 
of the industrial establishment ; 


(a) upon railways (otherwise than in 
1ies), if the employer is the railway 
administration and the railway ad=- 
ministration has nominated a person 
in this behalf for the local area con- 
cerned, the person so named, the person 
so responsible to the employer, or the 

n so nominated, as the case may 
be, shall also be responsible for such 


payment.” 


8. Section 4 deals with fixation of wage- 
periods and section 5 prescribes time of 
payment of wages. Sections 7 to 13 deal 
with deductions from the wages. Sec- 
tion 14 deals with the appoiniment of 

rs and their powers. Section 
15 is important and it is as follows :— 


“15, Claims arising out of deductions from 
wages or delay in payment of wages and 
penalty for malicious or vexatious claims. 


(1) The State Government may, by 
notification in the Official Gazette, 
appoint a Presiding Officer of any 
Labour Court or Industrial Tribunal, 
constituted under the Industrial Dis- 
putes Act, 1947 (XIV of 1947) or 
under any corresponding law relating 
to the investigation and settlement of 
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industrial disputes in force in the State 
or any Commissioner for Workmen’s 
Compensation or other officer with 
experience as a Judge of a Civil Court 
or as a stipendiary Magistrate to be 
the ceed to ap seat decide for 
any specified area all claims arising out 
of deductions from the wages, or delay 
in payment of the wages of persons 
employed or paid in that area, includ- 
ing all matters incidental to such 
claims. 


Provided that where the State Govern- 
ment considers it necessary so to do, 
may appoint more than one authority 
for any specified area and may, by 
general or special order, provide for the 
distribution or allocation of work to 
be performed by them under this Act. 


(2) Where contrary to the provisions 
of this Act any deduction has been 
made from the wages of an employed 
m, or any payment of wages has 
delayed, such person himself, 
or any legal practitioner or any official 
of a registered trade union authorised 
in writing to act on his behalf, or any 
Inspector under this Act, or any other 
person acting with the permission of 
the authority appointed under sub- 
section (1), may apply to such autho- 
rity for a direction under sub-section 
(3) : 


Provided that every such application 
shall be presented within twelve 
months from the date on which the 
deduction from the wages was made 
or from the date on which the payment 
of the wages was due to be made, as 
the case may be: 


Provided further that any application 
may be admitted after the said period 
of twelve months when the applicant 
satisfies the authority that he had 
sufficient cause for not making the 
application within such period. 


(3) When any application under sub- 
section (2) is entertained, the autho- 
rity shall hear the applicant and the 
employer or other person responsible 
for the payment of wages under section 
3, or give them an opportunity of being 
heard, and, after such further inquiry 
(if any) as may be necessary, may, 
without prejudice to any other penalty 
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to which such employer or other person 
is liable under this Act direct the 
refund to the employed person of the 
amount deducted, or the payment of 
the delayed wages, together with the 
payment of such compensation as the 
authority may think fit, not exceeding 
ten times the amount deducted in the 
former case and not exceeding twenty- 
five rupees in the latter, and even if 
the amount deducted or the delayed 
wages are paid before the disposal of 
the application, direct the payment 
of such compensation, as the authority 
may think fit, not exceeding twenty- 
five rupees : : 

Provided that no direction for payment 
of compensation shall be made in the 
case of delayed wages if the authority 
is satisfied that the delay was due to— 


(a) a bona fide error or bona fide dispute 
as to the amount payable to the, em- 
ployed person, or 

(b) the occurrence of an emergency, 
or the existence of exceptional cir- 
cumstances, such that the person res- 
ponsible for the payment of the wages 
was unable, though exercising reason- 
able diligence, to make prompt pay- 
ment, or 

(c) the failure of the employed person 
to apply for or accept payment. 

(4) If the authority hearing an appli- 
cation under this section is satisfied— 
(a) that the application was either 
malicious or vexatious, the authority 
may direct that a penalty not exceeding 
fifty rupees be paid to the employer or 
other person responsible for the pay- 
ment of wages by the person presenting 
the application ; or 

(b) that in any case in which com- 
pensation is directed to be paid under 
sub-section (3), the applicant ought 
not to have been compelled to seek 
redress under this section, the authority 
may direct that a penalty not 
exceeding y rupees be paid to 
the State Government by the em- 
ployer or other person responsible for 
the payment of wages. 


(4-A) Where there is any dispute as 
to the person or persons being the 
legal representative or representatives 
of the employer or of the employed 


1 
d 


1j SOUTHERN ROADWAYS (P.) LTD. y. VENKATESWARLU (Ismail, J.). 105 


person, the decision of the authority 
on such such dispute shall be final. 


(4-B) Any inquiry under this section 
shall be deemed to be a judicial pro~- 
ceeding within the meaning of sections 
193, 219 and 228 of the Indian Penal 
Code (XLV of 1860). 


(5) Any amount directed ‘to be. paid 
under thid section may be recovered— 


(a) if the authority i is a Magistrate, by 
the authority as if it were a fine im- 
posed by him as Magistrate, and 
(b) if the authority i is not a Magistrate, 
by any Magistrate to whom the autho- 
rity miakes application in this behalf, 
as if it were a fine imposed -by such 
Magistrate.” 
9. Section 16 deals with dagie applica- 
tion in ‘respect of claims from unpaid 
group. Section 17 deals with appeals 
against orders made under section 15 
and that section is as follows :— 


“17. Appeal —An Appeal against an 
order dismissing either wholly or in 
part an application made under sub- 
section (2) of section 15 or against a 
direction ‘made under sub-section (3) 
or sub-section (4) of that section may 
be preferred, within thirty days of the 
date on which the order or on 
was made, in a Presidency town before 
the Court of Small Causes and else- 
where before the District Court— 


(c) by any person directed to pay a 
penalty under aeei (4) of section 
15. 


(1-A) No ap under clause (a) of 
sub-section (1) shall lie unless the 
memorandum of appeal is accom- 
panied by a certificate by the authority 
to the effect that the appellant has 
deposited the amount payable under 
the direction -appealed against. 


(a Save as provided in sub-section 
1), any order dismissing either wholly 
or in part an application made under 
sub-section (2) of section 15, or a 
direction made under sub-section (3) 
or sub-section (4) of that section shall 
be final. 


(3) Lae an employer prefers an 
appeal under this section, the eee 
against whose decision the a) 

has been preferred may, and 
directed by the Court referred to K 
sub-section (1) shall, pending the deci- 
sion of the appeal, "withhold payment 
ofany sum in deposit with it. 


(4) The Court referred to in sub-sec- 
tion (1) may, if it thinks fit; submit 
any question of law for the decision 
of the High Court and, ifit so does, shall 
decide the question in conformity with 


‘ such decision.” 
10. Section 20 provides for penalty for 


(a) by the employer or other person 
responsible for the payment of wages 
under section 3, if the total sum directed 
to be paid by way of wages and com- 
pensation exceeds three hundred rupees 
or such direction has the effect of 
imposing on the employer or the other 
person a’ financial liability exceeding 
one thousand rupees ; or 


(5) by an ' employed person or any legal 
practitioner or any official of a regis- 
tered trade union authorised in writing 
to act on his behalfor any Inspector 
under this Act, or any other person 
permitted by the authority to make an 
application under sub-section (2) of 
section 15, if the total amount of wages 
claimed to have been withheld from 
the employed person exceeds twenty 
rupees or from the unpaid group to 
which the employed person belongs or 
belonged exceeds fifty rupees, or 
14 | 


offences constituted by contravention of 
the provisions of the Act and section 22 
deals with, bar of suits and is as follows : 


“22. Bar of suits—No Court shall 
entertain any suit for the recovery of 
wages or of any deduction from wages 
in so far as the sum so claimed— 


(a) forms the subject of an application 
under section 15 which has been 
presented by the plaintiff and which is 
pending before the authority appointed 
. under that aa or of an appeal 
under section 17 ; 
(b) has formed the Eee of a direction 
under section 15 in favour of the 
plaintiff ; or 
(c) has been adjudged, in any proceed- 
ing under section 15, not to be owed 
to the plaintiff ; or 
(d) could have been recovered by an 
application, under section 15.” 
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JI. Section 23 states that any contract 
or agreement, whether made before or 
after the commencement of this Act where- 
by an employed person relinquishes any 
right conferred by this Act shall be null 
and void in so far as it purports to 
deprive him of such right. 


12. The Minimum Wages Act, 1948 
(Central Act XI of 1948) was passed to 
provide for fixing minimum rates of wages 
in certain employments. The employ- 
ments to which this Act applies are called 
‘schedule employments’ and they are 
‘included inthe schedule to the said Act. 
‘Section 2 (g) defines the expression 
“schedule employment’ as an employment 
specified in the Schedule or any process 
‘or branch of work forming part of such 
‘employment. Section 27 gives power to 
the appropriate Government to add to 
the schedule. Sections 3 and 4 deal with 
fixing of minimum rates of wages and 
section 5 deals with the procedure for 
fixing and revising minimum wages. 
Sections 7, 8 and 9 are of procedural 
nature dealing with Advisory Board, 
Central Advisory Board and composition 
of Committees. Section 11 states how 
the minjmunr wages payable under this 
Act should be paid. Section 12 imposes 
an obligation on employer to pay the 
minimum wage whenever a minimum 
rate of wage has been fixed for the em- 
ployment in question. Section 13 deals 
with fixing of hours for a normal working 
day and section 14 deals with overtime 
work and overtime wages. Section 19 
‘deals with appointment of Inspectors and 
section 20 deals with claims and it is as 
follows :— 


“20. Claims.—(1) The appropriate 
Government may, by notification in 
the Official Gazette, appoint any Com- 
missioner for Workmen’s Compensa- 
tion or any officer of the Central 
Government exercising functions as a 
Labour Commissioner for any region, 
or any officer of the State Government 
not below the rank of Labour Com- 
missioner or any other officer with 
experience as a Judge of a Civil Court or 
as a stipendiary Magistrate to be the 
Authority to hear and decide for any 
specified area all claims arising out of 
payment of less than the minimum 
rates of wages or in respect of the 
payment of remuneratiop for days of 
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rest or for work done on such days 
under clause (b) or clause (c) of sub- 
section (1) of section 13 or of wages at 
the overtime rate under section 14, to 
employees, employed or paid in that 
area. 


(2) Where an employee has any claim 
of the nature referred to in sub-section 
(1), the employee himself, or any 
legal practitioner or any official of a 
registered trade union authorised in 
writing to act on his behalf, or any 
Inspector, or any person acting with 
the permission of the Authority ap- 
pointed under sub-section (1), may 
apply to such Authority for a direction 
under sub-section (3) : 


Provided that every such application 
shall be presented within six months 
from the date on which the minimum 
wages or other amount became pay- 
able : 


Provided further that any application 
may be admitted after the said period 
of six months when the applicant satis- 
fies the authority that he had suffi- 
cient cause for not making the appli- 
cation within such period. 


(3) When any application under sub- 
section (2) is entertained, the Autho- 
rity shall hear the applicant and the 
employer, or give them an opportunity 
of being heard, and after such further 
inquiry, if any, as it may consider 
necessary, may, without prejudice to 
any other penalty to which the em- 
ployer may be liable under this Act, 
direct— 


(i) in the case of a claim arising out of 
payment of less than the minimum 
rates of wages, the payment to the 
employee of the amount by which the 
minimum wages payable to him 
exceed the amount actually paid, 
together with the payment of such com- 
pensation as the Authority may think 
fit, not exceeding ten times the amount 
of such excess; 


(ii) in any other case, the payment of 
the amount due to the employee, 
together with the payment of such 
compensation as the Authority may 
think fit, not exceeding ten rupees, 
and the Authority may direct payment 
of such compensation in cases where the 


excess or the amount due is paid by 
the employer to the employee before 
the disposal of the application. 


(4) If the Authority hearing any appli- 
cation under this section is satisfied 
that it was either malicious or vexa- 
tious, it may direct that a penalty not 
exceeding fifty rupees be paid to the 
employer by the person presenting the 
application. i 


(5) Any amount directed to be paid 
under this section may be recovered— 


(a) if the Authority is a Magistrate, 
by the Authority as if it were a fine 
imposed by the Authority as a Magis- 
trate, or 


(b) if the Authority is not a Magistrate, 

“by any Magistrate to whom the autho- 
rity makes application in this behalf, 
as if it ,were a fine imposed by such 
Magistrate. 


(6) Every direction of the Authority 
under this section shall be final. 


(7) Every Authority appointed under 
sub-section (l) shall have all the 
powers of a Civil Court under the 
Code of Civil Procedure, 1908 (V of 
1908) for the purpose of taking evidence 
and of enforcing the attendance of 
witnesses and compelling the produc- 
tion of’ documents, and every such 
Authority shall be deemed to be a 
Civil Court for all the purposes of 
section 195 and Chapter XXXV of the 
Code of Criminal Procedure, 1898 
(V of 1898)”. 


-13. Section 22-F states that notwith- 
standing anything contained in the Pay- 
-ment of Wages Act, 1936 (IV of 1936), 
the appropriate Government may, by 
notification in the Official Gazette, direct 
that, subject to the provisions of sub- 
section (2), all or any of the provisions of 
the said Act shall, with such modifications, 
if any, as may be specified in the notifi- 
-cation, apply to wages payable to em- 
ployees in such scheduled employments 
-as may be specified in the notification. 
Section 24 deals with bar of suits and it is 
-as follows::— 


“24. Bar of suits—No Court shall 
entertain any suit for the recovery of 
wages in so far as the sum so claimed— 


SOUTHERN ROADWAYS (P.) LTD. 


v. VENKATESWARLU (Ismail, J.). 107 


(a) forms the subject of an application 
under section 20 which has been pre- 
sented by or on behalf of the plaintiff, or 


(b) has formed the subject of a direction 
under that section in favour of the 
plaintiff, or 

(c) has been adjudged in any pro- 
ceeding under that section not due 
to the plaintiff, or 

(d) could have been recovered by an 
application under that section.” 


14. One thing that has to be noticed in 
this context is that the employment in 
public motor transport services is a 
scheduled employment, since it is Item 
11 in Part I of the Schedule. 


15. The next enactment to be noticed 
is The Motor ‘Transport Workers 
Act, 1961. This Act more or less is a 
consolidating enactment and it groups 
in one statute the benefits available to 
motor transport workers and the preamble 
and the long title of the Act states that 
it is an Act to provide for the welfare of 
the motor transport workers and to 
regulate their candikoni of work. Chap- 
ter II of this Act deals with the registra- 
tion of motor transport undertakings and 
Chapter III deals with inspecting staff. 
Chapter IV deals with welfare and health 
of the employees. In this Chapter, 
section 8 deals with the provision of 
canteen and section 9 deals with the pro- 
vision of rest-rooms. 


16. Section 10 (1) states that the 
State Government may, by notifica- 
tion, in the Official Gazette, make 
rules requiring an employer of a 
motor transport undertaking to pro- 
vide for the drivers, conductors and 
line checking staff employed in that under- 
taking such number and type of uniforms, 
raincoats or other like amenities for their 
protection from rain or cold as may be 
specified in the rules. Sub-section (2) 
of this section states that there shall be 
paid to the drivers, conductors and line 
checking staff by the employer an allow- 
ance for washing of uniforms provided 
under sub-section (1) at such rates as may 
be prescribed < 


Provided that no such allowance 
shall be payable by an employer who has 
made at his own cost adequate arrange- 
ments for the washing of uniforms. The 
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Madras Motor Transport Workers’ Rules, 
1965, in rule 23 (1) deals with details of 
uniforms and raincoats to be provided by 
the employer and sub-rule (2) thereof 
deals with the payment of washing 
allowance, in case the employer himslef 
has not made adequate arrangements for 
the washings of the uniforms. 


17. Section 11 deals with medical facili- 
ties and section 12 deals with first aid 
facilities. 


18. Chapter V deals with hours and 
limitations of employment. Section 13 
deals with the normal hours of work ofan 
adult motor transport worker, while sec- 
tion 14 deals with the normal hours of 
work of an adolescent motor transport 
worker. Section 15 deals with daily 
intervals for rest and section 16 deals with 
spread-over. Section 17 deals with split 
duty. Section 18 requires every employer 
to display a notice of hours of work. Sec- 
tion 19 (1) states that the State Govern- 
ment may, by notification in the Official 
Gazette, make rules providing for a day 
of rest in every period of seven days, 
which shall be allowed to all motor trans- 
port workers. Sub-section (2) of this sec- 
tion states that notwithstandmg anything 
contained in sub-section (1), an employer 
may, in order to prevent any dislocation 
of a motor transport service, require a 
motor transport worker to work on day 
of rest which is not a holiday so, however, 
that the motor transport worker does not 
work for more than ten days consecutive- 
ly without a holiday for a whole day 
intervening. Section 20 deals with com- 
peusatory day of rest and it is as 
follows : 


“20. Compensatory day of rest.—Where, 
as a result of any exemption granted to 
an employer under the provisions of 
this Act from the operation of section 19, 
a motor transport worker is deprived 
of any of the days of rest to which he is 
entitled under that section, the motor 
transport worker shall be allowed 
within the month in which the days of 
rest are due to him or within two months 
immediately following that month,com- 
pensatory days of rest of equal number 
to the days of rest so lost.” 


19. Chapter VI deals with employment 
of young persons and Chapter VII deals 
with wages and leave. Section 25 occur- 
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ring in this Chapter is important it is as 

follows : 
“25. Act IV of 1936 to apply to payment 
of wages to motor transport workers.—The 
Payment of Wages Act, 1936, as in force 
for the time being, shall apply to motor 
transport workers engaged in a motor 
transport undertaking as it applies to 
wages payable in an industrial establish- 
ment as if the said Act had been ex- 
tended to the payment of wages of such 
motor ort workers by a notifica- 
tion of the State Government under sub- 
section (5) of section 1 thereof, and as 
if a motor transport undertaking were 
an industrial establishment within the 
meaning of the said Act.” 


20. 
overtime. 
is: 


“ Where an adult motor transport 
worker works for more than eight hours 
in any day in any case referred to in the 
first proviso to section 13 or where he is 
required to work on any day of rest 
under sub-section (2) of section 19, he 
shall be entitled to wages at the rate 
of twice his ordinary rate of wages in 
respect of the overtime work or the work 
oe ae ne ele ne eee ay 
e 39 


21. Rule 31 of the Madras Motor Trans- 
port Workers’ Rules, 1965, states that 
when any motor transport worker works 
for more than eight hours in any day or 
more than forty-eight hours in any week 
in any of the cases referred to in the 
second proviso to section 13, he shall be 
entitled to wages in respect of overtime 


Section 26 deals with extra wages for 
Sub-section (1) of this section 


-work at one and half times the ordinary 


rate of wages. 


22. Section 27 deals with annual leave 
with wages and section 28 deals with wages 
during the leave period. 


23. Chapter VIII consisting of sections 
29 to 36 deals with penalties and proce- 
dure and Chapter IX deals with miscella- 
neous matters and contains sections 37 to 
40. Section 37 is as follows :— 


“37. Effect of laws and agreements 
inconsistent with this Act—(1) The provi- 
sions of this Act shall have effect not- 
withstanding anything inconsistent there- 
with contained in any other law or in 
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the terms of any award, agreement or 
contract of service, whether made before 
or after the commencement of this Act: 


Provided that where any such award» 
agreement, contract of service or other- 
wise a motor transport worker is entitl- 
ed to benefits in respect of any matter 
which are more favourable to him than 
those to which he would be entitled un- 
der this Act, the motor transport worker 
shall continue to be entitled to the 
more favourable benefits in repect of 
that matter, notwithstanding that he 
receives benefits in respect of other 
matters under this Act. 


(2) Nothing contained. in this Act shall 
be construed as precluding any motor 
transport! worker from entering into an 
agreement with an employer for grant- 
ing him rights or privileges in respect 
of any matter which are more favoura- 
ble to him than these to which he 
would be entitled under this Act”. 
| 


24. With !reference to these statutory 
provisions the argument that was advanc- 
ed. on behalf of the petitioners in these 
various writ petitions was that in respect 
of the claim in question, the authority 
under the Payment of Wages Act alone is 
competent [to determine the controversy 
between the, parties and section 33-C (2) 
of the Industrial Disputes Act, 1947, has 
no application. Before I deal with the 
details of this argument, I may straight- 
away mention one or two matters on 
which there is no controversy. Mr. M.R. 
Narayanaswami, learned Counsel for the 
petitioners ‘in these writ petitions, stated 
that with regard to the claim for bonus, 
he is not contending that the Labour 
Court has'no jurisdiction, under section 
33-C (2) of the Industrial Disputes Act. 
With reference to one other claim also, 
namely, washing allowance claimed by 
the workers under section 10 (2) of. the 
Act, the learned Counsel conceded that 
the authority under the Payment of 
Wages Act will have no jurisdiction. 
Therefore, with regard to these two items 
of claims, learned Counsel for the petition- 
ers admitted that the Labour Court will 
have jurisdiction under section 33-C (2j 
of the Industrial Disputes Act, 1947. At 
one stage, the learned Counsel relied on 
the decision of the Madhya Pradesh High 
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Court in Laxman v. Dayalal Meghji & Co. 
Radashahi Bidi Works, Raibur aad another? 
to the effect that the claims which 
would be competent under section 33-C 
(2) before a Labour Court, besides the 
claims under a settlement or an award 
or under Chapter V-A, are those which 
fall under the Act of 1947 itself. How- 
ever, in view of the decisions of the 
Supreme Court and of this Court, the 
learned Counsel did not persist in this ne- 
gative argument. Consequently, the only 
other attempt that was sought to be made 
by the learned Counsel was to contend that 
the other claims would fall under section 
15 of the Payment of Wages Act, 1936 
and therfore the Jabour Court, under sec- 
tion 33-C (2) of the Industrial Disputes Act 
will have no jurisdiction to entertain 
those claims. Before I go further into the 
question, I shall refer to one other item of 
the claim which also can be disposed of 
immediately. ‘That is the claim by cer- 
tain workmen for wages for work done 
during the rest period. Mr. Narayana- 






the definition of the wage in the Pay 
ment of Wages Act and therefore will 

within the competency of the authority 
under section 15 of that Act alone and! 
not within the competency of the Labour 
Court under section 33(C) (2) of the 
Industrial Disputes Act. I am unabl 
to accept this argument also. The ex- 
pression, ‘holidays’ used in that section 
does not refer to the weekly rest period. 
Section 19 of the Act uses the expression 
‘day of rest’ as different from a holiday. 
Therefore, the claim for ‘wages in respect 
of rest day cannot be a claim in respect of 
wages ‘for a holiday. However, Mr. 
Narayanaswami pointed out to me that 
section 19 (2) of the Act itself is not clear 
as to whether ‘the use of the expression 
‘rest day’ is different from ‘ holiday’ and 
both the expressions have been indiscri~ 
minately used. -Here again, J am unabl 

to accept this contention. One thing 
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that can be immediately noticed is that 
at the time when the Payment of Wages 
eee was passed in 1936, the concept of 
rest day with reference to any statutory 
provision was not in existence and there- 
fore I am unable to’ equate the ‘‘ holiday ” 
occurring in the definition of ‘ wages’ in 
the Payment of Wages Act, with the ex- 
pression ‘rest day’ occurring in section 19 
(1) of the Act. From this, it will follow 
that with regard to these three items of 
claims, the authority under section 15 
of the Payment of Wage Act will have no 
|jurisdiction and therefore the Labour 
Court under section 33-C (2) of the 
Indu trial Disputes Act will have jurisdic- 
tion. 





25. There remain: the claim in respect 
f the other three matters only, namely, 
(1, overtime wages, (2, arrears of wage’, 
and (3, difference between the minimum 
wagee and the wages actually paid. With 
regard to these items, there can be no 
doubt whatever that they fall withm the 
definition of wages occurring in section 2 
(vi, of the Payment of Wages Act, 1936. 
Mr. N.G.R. Prasad, learned Counsel for 
the respondents in these writ petitions 
at one stage tried to argue that the differ- 
ence between the minimum wages and 
the wages actually paid will not come 
within the definition of wages occurring 
in section 2 (vi) of the Payment of Wages 
Act. Iam unable to accept this argument. 
As a matter of fact, this question has 
come up for consideration before a Bench 
of the Bombay High Court in Balaram 
Abaji Patil and Ragojiwalla’, Since I 
entirely agree with the reasoning and 
conclusion of the learned Judges in that 
case, if I may say so with respect, it is not 
necessary to give any reasons of my own 
and it is enough, if I extract the follow- 
ing head note to that decision which ac- 
curately represents the reasoning and the 
conclusion of the learned Judges : 


“It is clear from the definition of 
‘wages’ in section 2 (vi) of the Payment 
of Wages Act (as it stood prior to the 
amendment introduced by the Act 
LXVII of 1957) that all remuneration 
would be ‘wages’ if the remuneration 
satisfied two conditions : 
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(1) that it should ‘payable to a person. 
employed in respect of his employment 
or of work done in such employment; 
and. 


(2) it should be payable, if the terms 
of the contract of employment, 
express or implied, were fulfilled.” 


The expression ‘if the terms of the contract 
of employment, express or implied, were 
fulfilled’ has no reference to the terms of 
contract which are to be fulfilled by the 
employer. This is obvious from the 
fact that if all the terms of the contract of 
employment were fulfilled by both the 
parties to the contract, i.e., by the emplo- 
yer as well as the employee, no question 
of unpaid wages would arise in those 
cases where the workers are entitled only 
to contractual wages. It follows that the 
definition of ‘wages’ does not confine that 
expression to contractual wages. The 
definition does not define ‘wages’ as the 
remuneration which is payable to the 
employed po under the terms of the 
contract of employment, express or im- 
plied, but defines it as all remuneration 
which is payable, to the employed person, 
if the latter fulfils the terms of the con- 
tract of employment, expressed or im- 
plied. Moreover, the definition uses the 
words ‘all remuneration’ with the result 
that, once the worker has fulfilled: his 
part of the contract, whatever he is entitl- 
ed to receive from the employer in res- 
pect of his employment or of work done 
in his employment amounts to wages, 
provided the right of the worker to the 
remuneration in question flows directly 
from the fulfilment of his part of the con- 
tract. The definition makes no reference} 
to the origin of the employer’s obligatio 
to pay the remuneration. The obliga 
tion may arise from contract, from a 
binding award, or from a statute. In all 
such cases, if the amount which the em- 
ployee in respect of his employment or o 
work done in such employment, and i 
further the amount becomes payable in 
consequence of the worker having fulfilled 
the terms of the contract of employment, 
the amount is ‘wages’ within the defini- 
tion. 

The above conclusion is reinforced by the 
fact that the definition of ‘ wages’ giv 
in section 2 (A) of the Minimum Wages 
Actis identical with that part of the defini- 
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tion of ‘wages’ in section 2 (vi) of the 
Payment of Wages Act which is under 
consideration in the instant case. Under 
the Minimum Wages Act minimum wages 
are undoubtedly ‘wages’ and in view of the 
identity of the definition of the term ‘wages’ 
in both the’ Acts, it must follow that 
minimum wages are also wages under the 
Payment of Wages Act. 


Hence the amounts claimed by petitioner’s 
workmen in their application under sec- 
tion 15 of the Payment of Wages Act 
being the difference between the wages 
payable to them under the provisions 
of the Minimum Wages Act and the 
wages actually paid to them by the em- 
ployer would fall within the definition 
of ‘wages’ in section 2 (vi) of the Payment 
of Wages Act. 


26. Therefore, I proceed on the basis 
that these three items of claims fall within 
the scope of the authority under section 
15 of the Payment of Wages Act. If so, 
the next question for consideration is, 
whether, by virtue of this fact, the juris- 
diction of the Labour Court is barred or 
taken away. 


27. Mr. Narayanaswami, learned Coun- 
sel for the petitioners contended that the 
jurisdiction of the Labour Court under sec- 
tion 33-C (2) of the Industrial Disputes Act, 
1947 is barred or excluded on the follow- 
ing two grounds, namely, (1) that the 
rovisions contained in the Payment of 
Wages Act have been incorporated in the 
Act by reference, by virtue of section 25 
of the Act and therefore with regard to 
the rights created under the Act, the Act 
itself has indicated the forum and the party 
who has derived benefits under the Att 
will have to move that forum only for the 
enforcement of his claims or realisation 
of the benefits ; and (2) that the proce- 
dure prescribed in the Payment of Wages 
Act will constitute a special provision, as 
contracted with section 33-C (2) of the 
Industrial Disputes Act, 1947, which will 
constitute the general provision and there- 
fore the special excludes the general and 
consequently it is the authority under the 
Payment of Wages Act who will have 
jurisdiction and no other authority will 
have jurisdiction. Now let me examine 
the validity of these two submissions. 


8. I have already extracted the langu- 
age of section 25 of the Act. That sec- 
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tion does not lend support whatever to 
the theory of incorporation by reference.! . 
However, Mr. Narayanaswami relied on a 
Full Bench decision of this Court in 4M, 
S. Mohammed Kasim v. The “Assistant Col- 
lector of Central Excise, Madurai Division’. 
In that case the Full Bench had to consi- 
der the scope of section 23-A of the Foreign 
Exchange Regulation Act, 1947 which 
was to the following effect. 


“ Without prejudice to the provisions 
of section 23 or to any other provision 
_ contained in this Act, the restrictions 
imposed by sub-sections (1) and (2) 
of section 8, sub-section (1) of section 
12 and clause (a) of sub-section (1) of 
section 13 shall be deemed to have been 
imposed under section 19 of the Sea 
Customs Act, 1878, and all the provisi- 
sions of that Act shall have effect 
accordingly, except that section 183 
thereof shall have effect as if for the 
word ‘shall’ therein the word ‘may’ 
were substituted. ” j 


29. The question that came up for 
consideration was whether by virtue of` 
this provision it could be contended that 
the provisions of the Sea Customs Act, 
1878 were incorporated into * Foreign 
Exchange Regulation Act, 1947, by 
reference. 


30. The Full Bench after elaborately- 
considering the question came to the 
conclusion : i : 


“ But it seems to me to be, more accu- 
rately, an instance of the application 
of the provisions of another law by 
means of a legal fiction, not amount- 
ing to incorporation proper, as th 
language employed ‘falls short of th 
justification for such an inference.” 


31. In that context, the learned Judges 
also observed : 


“We shall now turn to the precedents 
and the law and practice in the United 
Kingdom. For it is here we see, most 
clearly, the evolution of those rules of 
construction upon which statutory in- 
corporation has been demarcated and 
defined within the wider ambit of the 
Referential Legislation. Two forces may 
be here seen at work. Firstly, the 
incorporation proceeds by an almost 
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rigid formula, with the exception of the 
single decision in Queen v. Smith? which 


we shall notice later. Either the ipsissima 
verba are preserved in the interpreting 
statute, or a form of reference is used 
which admits of no ambiguity whatever. 
Secondly, there is a more and more 
marked disinclination to confuse mere 
reference, citation or application of the 
legal principle of an earlier statute, with 
statutory incorporation proper. Asearly 
as Ilbort’s ‘Legislative Methods and 
Forms’ (1901) Edition, pages 254, 259 
and 260) the learned author has pointed 
out the imperative necessity for distin- 
guishing these different forms legislative 
reference. Incorporation proper was 
defined by Lord Esher, M.R., in Re 
Woods Estate?. 


‘If a subsequent Act brings into itself 
by reference some of the clauses of a 
former Act, the legal effect of that, as 
has often been said, is to write those 
sections into the new Act just as if they 
had been actually written in it with 
the pen, or printed, in it, and the 
moment you have those clauses in the 
later Act, you have no occasion to 
refer to, the former Act at all’.” 


It is thereafter the learned Judges referred 
to the exceptional case of Queen v. Smith! 
and stated ¢ 


“That related to section 8 of the Wine 
and Beer Houses Act, which provided 
that all the provisions of Act 9, Geo. 
IV, Chapter 61........ € shall have the 
effect with regard to the grant of certi- 
ficates under this Act? The Court 
held that ‘the form used does construc- 
tively, though not expressly, say that the 
appeal sections shall be incorporated’. 
This is the nearest case to our present 
facts, but, even here, the language- 
appears to me to be far more specific 
and indicative of the intention to 
incorporate than with regard to section 
23-A. I think that, on the contrary, an 
analysis of section 23-A will definitely 
show that it is not a case of statutory 
incorporation at all. Queen v. Smith? 
only comes into the -picture to this 
extent ; though, in every other case, we 
have an almost unvarying or rigid for- 
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mula of incorporation, this case doe 
suggest that the orders of referenc? 
might be more oblique but still that th® 
same effect of incorporation might be 
achieved.” 


32. The contention of Mr. Narayana- 
swami is that as has been held in Queen v. 
Smith!, it must be held in this case also 
that the form used does constructively, 
though not expressly, say that the pro- 
visions of the Payment of Wages Act, 
1936, shall be incorporated in the Act. 
I am unable to accept this ent. 
The language of section 25 of the Act is 
clear and that section is merely intended 
to be a substitute for the notification of 
the State Government under section 1 
(5) of the Payment of Wages Act, 1936, 
and for the inclusion in the definition of 










blishment within the definition of' that 
term occurring in the Payment of Wages 
Act, 1936, and a notification under section 
1 (5) must be deemed to have been issued 
with reference to such an und ing. 
Apart from this, section 25 of the Act does 
not have any effect. Therefore, the first 
argument of the learned Counsel in sup- 
port of his contention that the Labour 
Court has no jurisdiction fails, 

33. As far as the second argument is 
concerned, it is necessary to realise one 
situation to which I have already drawn 
attention. Prior to the enactment of the 
Act, I have already pointed out, that the 
Madras Act IX of 1959 has amended the 
Payment of Wages Act by including 
‘public transport undertaking’ in the 
definition of the industrial establishment 
occurring in section 2 (ii) (a) of that Act. 
That having been done, the State Govern- 
ment issued a notification under section 1 
(5) of the Act in G.O. Ms. No. 4211, 
Industries, Labour and tion 
(Labour), dated Ist September; 1960, 
extending the provisions of the Payment 
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of Wages Act to the payment of wages 
to all classes of persons employed in 
motor and other transport undertakings. 
Consequently, on the date when the 
Act was enacted which admittedly came 
into force in the Madras State on the 
3lst March, 1962, there were already 
provisions in the Payment of Wages Act, 
as in force in this State, enabling the motor 
transport workers to take steps under 
the said Act to have their grievances 
redressed. Therefore, from one point of 
view, even if section 25 had not been in 
the Act, as far as the Madras State is 
concerned, the position would not at 
all have been different. With regard to 
the various rights conferred on the 
workers by the Act, the transport workers 
would be entitled to take proceedings 
under section 15 of the Payment of 
Wages Act, 1936, once the provisions of 
that Act are attracted to the particular 
claim. The fact that section 25 has 
been enacted in the Act does not alter the 
situation. ‘The object of introducing sec- 
tion 25 in the Act is that instead of making 
an amendment to the Payment of Wages 
Act itself directly, as has subsequently 
been done by Central Act LIII of 1964, 
and instead of each State .Government 
issuing a notification under section 1 (5) 
of the Payment of Wages Act with refe- 
rence to the respective States, this Act 
itself must contain the provision achieving 
both the results. Therefore I am of the 
view that as far as Madras State is con- 
cerned, the existence of section 25 in the 
Act has not made any difference and 
from this point of view, it is not possible 
to contend that the Act having conferred- 
certain rights on the workers has also 
indicated the forum for enforcement of 
those rights. 


34. Apart'from this, let us now examine 
the position, whether by enacting section 
25 in the Act, the Parliament has evinced 
any intention that the rights conferred on 
the workmen should be enforced only 
by the machinery provided in the Pay- 
ment of Wages Act. For more than one 
reason, I am unable to hold that by 
enacting section 25 of the Act, the Parlia- 
ment has evinced an intention that the 
rights conferred by this Act should be 
enforced by.the machinery contemplated 
in the Payment of Wages Act. In the 
first place, the machinery contemplated 
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in the Payment of Wages Act is a peculiar 
and a very special machinery and cannot 
be considered to be a normal machinery 
at all. Section 15 of the Payment of 
Wages Act enables not only the concerned. 
worker to file an application under 
that Act, but also enables even the 
Inspector appointed under that Act or 
any other person acting with the per- 
mission of the authority to file an appli- 
cation under section 15 (2) of the Payment 
of Wages Act, 1936. In the second 
place, the obligation to pay the wages 
under the Payment of Wages Act has. 
been imposed not only on the employer 
but even on a manager in charge of the 
factory or the premises in question and 
that is apparent from section 3 of the 
said Act. In the third place, section 15 
of the Payment of Wages Act contem- 
plates awarding the compensation to 
workmen for unauthorised deductions 
made by the employer or the illegal 
delay caused by him in payment of the 
wages. Fourthly, sub-section (2) of sec- 
tion 15 of the Payment of Wages 
Act opens up by saying, “Where contrary 
to the provisions of this Act any deduc- 
tion has been made from the wages of an 
employed person or any payment of 
wages has been delayed.” Thus, the 
scope of section 15 of the Payment of 
Wages Act is very very limited in the 
sense that a complaint under that section 
can only be on the ground that there was a 
deduction, not authorised by the said Act, 
and there had been no payment of wages 
in time, as contemplated by sections 4 
and 5 of the said Act. It is admitted that 
scctions 4 and 5 of the Payment of Wages 
Act prescribe fixation of wage periods 
and the time within which wages should 
be paid and delayed payment of wages 
contemplated by section 15 (2) of the said 
Act is ‘delayed payment’ with reference to 
sections 4 and 5 of the said Act. Fifthly, 
no doubt there is provision for appeal 
under section 17 of the aids Act. But the 
scope of the appeal is a very limited one. 
An employer can file an appeal only if 
the total sum directed to be.paid by way 
of wages and compensation exceeds 
Rs. 300 or such direction has the effect 
of imposing on the employer or the other 
person a financial liability exceeding 
Rs. one thousand. In the sixth place the 
exclusive jurisdiction of the authority 
under sectirn 15 of the Payment of Wages 
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Act is a very limited one, as is shown by 
section 22 of the said Act which I have 
already extracted. It only prevents an 
employee, who could recover the wages 
under section 15 of the Payment of 
Wages Act from filing a suit. But it does 
not prevent an employer aggrieved against 
‘an order of the authority under section 15 
of the said Act, against which no appeal 
is available, from filing a suit for getting 
rid of that order. As a matter of fact, 
the Supreme Court in Pabbojan Tea 
Company Lid. and others v. Deputy Com- 
missioner, Lakhimpur and others!, with refe- 
rence to section 24 of the Minimum 
Wages Act which is in pari materia with 
section 22 of the Payment of Wages Act, 
pointed out : 


“It is pertinent to note that section 24 
of the Act creates an ress bar in 
respect of a particular kind of suits, 
namely, suits for recovery of wages in 
certain eventualities. The obvious ïn- 
tention was that a poor employee was 
not to be driven to file a suit for the 
payment of the deficit of his wages 
but he could avail himself of the machi- 
nery provided by the Act to get quick 
relief. It does not in terms bar the 
employér from instituting a suit when 
his claim is that he has been called 
upon to pay wages and compensation 
to persons who are not governed by 
the notification under the Minimum 
Wages Act.” 


35. In view of the peculiar features with 
reference to the provisions contained in 
the Payment of Wages Act, I am unable 
to hold that that is normal remedy 
open to an employee who comes 
within the scope ofthe Act. No doubt, 
an employee is entitled to approach 
the authority under section 15 
of the Payment of Wages Act and section 
22 of the said Act bars a suit in a civil 
Court. Consequently, if the Motor 
Transport Workers Act had not been 
passed and the workers’ rights flowed only 
from the Minimum Wages Act, 1948, or 
the Payment of Wages Act, 1936, “the 
transport workers would certainly be 
entitled to approach the authority under 
section 15 of the Payment of Wages Act 
and it will not be open to them to have 
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recourse to a civil Court for recovery of 
the said amount. Therefore, the questio 
for consideration is whether the position is 
the same even when section 33-C (27 
of the Industrial Disputes Act is availabl 
to the employees in question. 


36. I have already indicated that the 
arguments of Mr. M.R. Narayanaswami, 
except to the extent he relied on the 
decision of the Madhya Pradesh High 
Court referred to already, proceeded on 
the basis that the three items of claims. 
referred to already fall within the ambit 
of section 33-C (2) of the Industrial 
Disputes Act. His only contention is that 
they also fall within the ambit of section 
15 of the Payment of Wages Act, 1936, 
and therefore that remedy alone should 
be pursued and no application under 
section 33-C (2) of the Industrial Dis- 
putes Act should be filed. Equally the 
argument of Mr. N.G.R. Prasad, the 
learned Counsel for the respondents is 
that these three items do fall within the 
ambit of section 15 of the Payment of 
Wages Act, but the existence of section 15- 
of the said Act is no bar to an application. 
under section 33-C (2) of the Industrial. 
Disputes Act. 


37. The next aspect to be considered is;. 
as I have pointed out already, whether- 
the Parliament has evinced an intention 
that the rights conferred by the Act should. 
be pursued only before the authority 
appointed under section 15 of the Pay- 
ment of Wages Act, because of section 25 
of Act. I have already indicated onef 
reason for coming to the conclusion that 
no such intention has been evinced that}: 
is, the remedy provided by section 15 o 
the Payment of Wages Act is not an|' 
ordinary or normal, remedy. In this 
context, it is useful to refer to the decision 
of the Supreme Court in Payment of” 
Wages Inspector, Ujjain v. Surajmal Metha 
Director, Barnagar Electric Supply and 
Industrial Company Lid., and another’. In 
that case the claim of the workmen was 
for compensation under section 25-F of 
the Industrial Disputes Act and the- 
Supreme Court had to consider the sco 

of the jurisdiction of the authority aides 
the Payment of Wages Act and it held that 
such compensation fell within the defini- 
tion of the term ‘wages’ in section 2 (vi). 
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d) of the Payment of Wages Act. Fur- 
ther the Supreme Court pointed out : 


“It must, however, be remembered 
that though such compensation falls 
within the definition of wages, cases may 
arise where it would not be a simple 
question of recovery of wages.” 


After referring to an earlier decision of 
that Court, the Supreme Court further 
observed : 


“Section 15 (2) postulates that the 
wages payable by the person respon- 
sible for payment under section 3 
are certain and such that they cannot 
be disputed.” 


39. In that case, the Supreme Court 
came to the conclusion that the claim 
for compensation under section 25-F of 
the Industrial Disputes Act, in the cir- 
cumstances of that case, did not fall within 
the scope of section 15 (2) of the Payment 
of Wages Act and therefore the Labour 
Court had jurisdiction under section 
33-C (2) of the Industrial Disputes Act. 
However, the Supreme Court did not 
decide the question whether if the claim 
fell to be decided under section 15 (2) 
of the Payment of Wages Act, 1936, the 
jurisdiction of the Labour Court under 
section 33-C (2) of the Industrial Disputes 
Act was barred or not. One other thing 
to be noticed in this judgment is that the 
Supreme Court, w it referred to 
‘delayed payment of wages under settion 
15 (2) of the Payment of Wages Act’, 
it did refer to the fact of the payments 
having been delayed beyond the wage 
periods and the time of payment fixed 
under sections 4 and 5 of the Payment 
of Wages Act, thereby showing that the 
delayed payment of wages referred to in 
section 15 (2) of the Payment of Wages 
Act is linked with sections 4 and 5 of that 
enactment. Mr. Narayanswami, how- 
ever, drew my attention to the decision 
of the Supreme Court in Town Municipal 
Council, Athani v. The Presiding Officer, 
Labour Court, Hubli and others etc.1. That 
was a case where the employees of a 
Town Municipal Council applied under 
section 33-C (2) of the Industrial Disputes 
Act claiming overtime wages and wages 
for work done on weekly off days. The 
contention of the Municipal Council 
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was that the claims had to be preferred 
under section 20 of the Minimum Wages 
Act, 1948 and the Labour Court had no 
jurisdiction to go into that question. 


The Supreme Court observed : 


“As we shall indicate hereafter, the 
claims made by the workmen in the 
eee on under section 33-C (2) 
of the Act could not have been made 
before the Labour Court under section 
20 (1) of the Minimum Wages Act, so 
that it is not necessary for us to decide 
the general question of law whether 
an application under section 33-C 
(2) of the Act can or cannot be com- 
petently entertained by a Labour 
Court if an application for the same 
relief is entertainable by the Labour 
Court under section 20 (1) of the 
Minimum Wages Act.” 


40. Giving reasons of the Court for 
holding as to why the particular claim 
in that case did not fall within the scope 
of section 20 (1) of the Minimum Wages 
Act, Supreme Court observed as follows: 


“We have mentioned these provisions 
of the Minimum Wages Act, because 
the language used at all stages in that 
Act leads to the clear inference that 
that Act is primarily concerned with 
fixing of rates—rates of minimum wages 
overtime rates, rate for payment for 
work on a day of rest-and is not really 
intended to be an Act for enforcement 
of payment of wages for which provision 
is made in other laws, such as the 
Payment of Wages Act IV. of 1936, 
and the Industrial Disputes Act 
XI'V of 1947. In section 20 (1) of the 
Minimum Wages Act also, provision is 
made for seeking remedy in respect of 
claims arising out of payment of lesg 
than the minimum rates of wages or in 
respect of payment of remuneration for 
days of rest or for work done on such 
days under clause (b) or clause (c) of 
sub-section (1) of section 13 or of wages 
at the overtime rate under section 14. 
This language used in section 20 (1) 
shows that the Authority appointed 
under that provision of law is to exer- 
cise jurisdiction for deciding claims 
which relates to rates of wages, rates 
for payment of work done on days of 
rest and overtime rates. If there be no 
dispute as to rates ‘between the em- 
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ployer and the employees, section 20 
(1) would not be attracted. ‘The 
purpose of section 20 (1) seems to be to 
ensure that the rates prescribed under 
the Minimum Wages Act are complied 
with by the employer in making pay- 
ments, and, if any attempt is made to 
make payments at lower rates, the 
workmen are given the rights to invoke 
the aid of the Authority appointed 
under section 20 (1). In cases where 
there is no dispute as to rates of wages, 
and the only question is whether a 
particular payment at the agreed rate 
in respect of minimum wages, over- 
time or work on off-days is due to a 
workman or not, the appropriate 
remedy is provided in the Payment of 
Wages Act. If the payment is with- 
` held beyond the time permitted by 
the Payment of Wages Act even on ths 
ground that the amount claimed by the 
workman is not due, or if the amount 
. claimed by the workman is not paid 
on the ground that deductions are to be 
made by the employer, the employee 
can seek his remedy by an application 
under section 15 (1) of the Payment of 
‘Wages Act. In cases where section 15 
of the Payment of Wages Act may not 
provide adequate remedy, the remedy 
can be sought either under section 33-C 
of the Act or by, raising an industrial 
dispute under the Act and having it 
“ decided under the various provisions 
of the Act. In these circumstances, we 
are unable to accept the submission 
made by Mr. Sen on behalf of the 
appellant that section 20 (1) of the 
Minimum Wages Act should be imter- 
preted as intended to cover all claims 
in respect of Minimum Wages or over- 
time payment or payment for days of 
rest even though there may be no 
dispute as to the rates at which those 
payments are to be claimed. It is true 
that, under section 20 (3), power is 
given to the Authority dealing with 
an application under section 20 (1) 
to direct payment of the actual amount 
found due but this, it appears to us, is 
“ only an incidental power granted to 
that Authority, so that the directions 
made by the Authority under section 20 
(1) may be effectively carried out and 
there may not be unnecessary multi- 
plicity of proceedings. The power to 
make orders for payment of actual 
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amount due to an employee under 
section 20 (3) cannot, therefore, be 
interpreted as indicating that the juris- 
diction to the Authority under section 
20 (1) has been given for the. purpose 
of enforcement of payment of amounts 
and not for the purpose of ensuring 
compliance by the employer with the 
various rates fixed under that Act. 
This interpretation, in our opinion, 
also harmonises the provisions of the 
Minimum Wages Aci with the provi- 
sions of the Payment of Wages Act 
which was already in existence when the 
Minimum Wages Act was passed.” 


41, It is in view of this judgment of the 
Supreme Court Mr. M.R. Narayana- 
swami, learned Counsel for the petitioners, 
did not put forward the contention that 
any of the claims of the present workers 
fell within section 20 (1) of the Minimum 
Wages Act. However, the learned Coun- 
sel laid stress on the words italicised by 
me in the above extract and contended 
that section 15 of the Payment of Wages 
Act applied not only to cases of delay in 
payment of wages contrary to sections 4 
and 5 but also to the denial of payment 
of wages by the employer on the ground 
that the amount claimed by the workman 
is not due. However, for the purpose of 
this case, it is not necessary to decide, 
whether this makes any difference or 
not, because I have already indicated 
that Mr. N.G.R. Prasad proceeded on 
the basis that the three items of claims 
referred to already will fall within the 
scope of section 15 of the Payment of 
Wages Act, 1936 and the only question 
argued was whether by virtue of this 
fact, the jurisdiction of the Labour 
Court under section 33-C (2) of the 
Industrial Disputes Act is excluded or not. 


42. The general rule in this behalf has 
been stated in Craies on Statute Law, 
6th Edition, at page 230 as follows :— 


“ Where, in a statute creating a duty, 
no special remedy is prescribed for 
compelling performance of the duty or 
punishing its neglect, the Courts will, 
as a general rule, presume that the 
appropriate common law remedy by 
indictment, mandamus, or action 
was intended to apply. ‘The general 
rule of law’ (or rather of construction) 
‘is that where a general obligation is 
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created by statute and a specific statu- 
tory remedy is provided, that statutory 
remedy is the only remedy’. The 
scope and language of the statute and 
considerations of policy and conve- 
nience may, however, create an excep- 
tion showing that the Legislature did 
not intend the remedy (e.g. a penalty) 
to be exclusive. Even where the statute 
creating the duty also provides a 

ecial' remedy for its enforcement, 
he common law remedies (of indict- 
ment, ‘information by the Attorney- 
General, mandamus or action according 
to the subject-matter) are in many 
cases available cumulatively or alter- 
natively to the special remedy contained 
in the. statute. Whether they are so 
or not'is upon each statute a question 
of construction.” 


43. To similar effect are the following 
passages in Maxwell on the Interpreta- 
tion of Statutes, Tenth Edition : 


“If de statute which creates the 


obligation, whether private or public, 
provides in the same section or passage 
a specific means or procedure for 
enforcing it, no other method than 
that thus provided can normally be 
resorted to for that purpose.” (Page 
395). 


“It is, however, a general rule that 
where an Act of Parliament creates an 
obligation to pay money the money 
may be recovered by action, unless 
some other specific provision is con- 
tained in the Act, that is, unless an 
exclusive remedy be given, and the 
question may arise whether the parti- 
cular remedy given by the Act is 
cumulative or substantial for this right 
of action.” (Page 396). 


44. The! above two passages make it 
clear that the Court is primarily guided 
by the provision of the statute itself in 
deciding whether the particular remedy 
indicated by the statute is the exclusive 
remedy available to an aggrieved party 
or it is only an alternative or an addi- 
tional remedy. I have already explained, 
as far as this State is concerned, the situa- 
tion that was prevailing at the time when 
the Act was enacted and was brought into 
force-on 31st March, 1962. „I have also 
referred to the provisions contained in 
section 10 of the Act. Section 10 (1) 
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of the Act deals with the provision of 
uniforms to workers. Section 10 (2) of 
the Act deals with the provision of washing 
allowance. Admittedly these two items 
of claims cannot possibly come under 
section 15 of the Payment of Wages Act. 
Ifso, could it have been the intention of 
the Parliament in enacting the Act that 
with reference to all the other rights 
conferred by that Act on the workers, 
the only remedy should be under the 
Payment of Wages Act, simply because 
the claims with regard to those rights fall 
within the definition of ‘wages’ contained 
in section 2 (vi) of the Payment of Wages 
Act and could it have been the intention 
of the Parliament that the workmen with 
regard to those claims will have to go 
before the authority under the Payment of 
Wages Act and with regard to thejclaims 
under section 10 of the Act they will have 
to go before the Labour Court under 
section 33-C (2) of the Industrial Disputes 
Act ? In my opinion, it could not have 
been so, and the Parliament could not 
have contemplated driving the workmen 
on whom certain benefits are conferred 
by the Act to go before one authority in 
respect of some benefits and to go before 
another authority in respect of certain 

other benefits. If that were the intention 

of the Parliament, such intention would 

have been expressed in clear and definite 

language. On the admitted fact that 

there are at least certain rights created 

by the Act which are outside the juris- 

diction of the authority under section 15 

of the Payment of Wages Act, I am 

unable to accept the contention of the 

learned Counsel for the petitioners that 

with regard to the other rights that autho- 

rity will have exclusive jurisdiction, so 

as to bar the jurisdiction of the Labour 

Court under section 33-C (2) of the 

Industrial Disputes Act. 


45. Mr. M.R. Narayanaswami, learned 
Counsel for the petitioner, strongly relied 
on the decision of the Supreme Court in 
Ambica Mulls Company Lid. v. S.B. Bhatt 
and another!. In that judgment, the 
Supreme Court;-dealing with the Payment 
of Wages Act, observed :— 
“The scheme of the Act is clear. The 
Act was intended to regulate the pay- 
ment of wages to certain classes of 
persons employed in industry, and its 
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object is to provide for a speedy and 
effective remedy to the employees in 
respect of their claims arising out of 
. illegal deductions or unjustified delay 
made in paying wages to them. With 
that object, in section 2 (vi) of the Act 
was defined wages. Section 4 fixes the 
wage period. Section 5 prescribes the 
time of payment of wages ; and section 7 
allows certain ified deductions to 
be made. Section 15 confers juris- 
diction on the authority appointed 
under the said section to hear and 
decide for any ific area claims 
arising out of deductions from wages 
or delay in payment of wages, of 
persons employed or paid in that area. 
It is thus clear that the only claims 

. which can be entertained by the autho- 
rity are claims arising out of deduc- 
tions or delay made in payment of 

’ wages. The jurisdiction thus confer- 
red on the authority to deal with these 
two categories of claims is exclusive ; 
for section 22 of the Act provides that 
matters which lie within the jurisdic. 
tion of the authority are excluded from 
the jurisdiction of Courts; thus the 
jurisdiction conferred on the authority 
is limited by section 15, and in another 
sense it is exclusive as prescribed by 
section 22.” 


46. In that case, the Supreme Court 
was really considering the scope of the 
authority acting under section 15 of the 
Payment of Wages Act and it had no 
occasion or opportunity to consider that 
in respect of cases falling both under 
section 15 of the Payment of Wages Act 
and section 33-C (2) of the Industrial 
Disputes Act, whether the jurisdiction of 
the authority under the Payment of 
Wages Act was exclusive or not. Simply 
because the word ‘exclusive’ occurs in 
the extracted portion of the judgment, 
with reference to a suit barred under 
section 22 of the Payment, of Wages Act, 
I am unable to hold that in this case 
also, the jurisdiction of the authority 
under the Payment of Wages Act is 
exclusive and the Labour Court under 
section 33-C (2) of the Industrial Dis- 
putes Act has no jurisdiction whatever. 


47. Another argument of Mr. M.R. 
 Narayanaswami, learned Counsel for the 
petitioners, in support of the exclusive 
jurisdiction of the authority under the 
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Payment of Wages Act was based upon 
section 37 of the Act which I have already 
extracted. Mr. Narayanaswami conten- 
ded that since that section states that the 
provisions of the Act shall have effect 
notwithstanding anything inconsistent 
therewith contained in any other law, 
it must be held that notwithstanding the 
provisions contained in section 33-C (2) 
of the Industrial Disputes Act, the Pay- 
ment of Wages Act will prevail, and there- 
fore the authority under section 15 of the 
Payment of Wages Act alone will have 
jurisdiction to determine the claims. 
For more than one reason I am unable 
to accept this argument. In the first 
place, section 37 (1) of the Act merely 
states that ‘‘the provisions of this Act” 
shall have effect and from this expression, 
we cannot draw an inference that section 
15 (1) or (2) of the Payment of Wages 
Act will have effect notwithstanding any- 
thing contained in any other law. In 
the second place, I am unable to hold 
that this section has anything to do with 
the procedural aspect. On the other 
hand, the language of sub-section (1) 
as well as of the proviso of sub-section (2 
of section 37 makes it clear that the sai 
section deals with the rights and benefits 
conferred by the Act on a motor transport 
worker and does not deal with the pro- 
cedural part of it, as to whether it is 
section 15 of the Payment of Wages Act 
that will apply or it is section 33-C (2) 
of the Industrial Disputes Act that will 
apply. In support of his contention, Mr. 
M.R. Narayanaswami relied on the deci- 
sion of the Supreme Court in The Co- 
operative Central Bank Lid. and others v. 
The Additional Industrial Tribunal, Andhra 
Pradesh and others', In that case, in 
respect of claims of certain employees of 
the Co-operative Banks, an industrial 
dispute was referred by the Government 
to the Tribunal under section 10 (1) (d) 
of the Industrial Disputes Act. A ques- 
tion arose whether the machinery provided 
under the Co-operative Societies Act 
itself, enabling the Registrar to decide 
the dispute touching the business of the 
society, will exclude the jurisdiction of the 
Industrial tribunal under the provisions 
of the Industrial Disputes Act. With 
reference to this question, the Supreme 
Court pointed out : 
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“Learned Counsel appearing on behalf 
of the Banks took us through the provi- 
sions of the Act (Andhra Pradesh Co- 
operative Societies Act) to indicate 
that, besides being a local and special 
Act, it is a self-contained Act enacted 
for the purpose of successful working 
of the Co-operative Societies, including 
Co-operative Banks, and there are 
provisions in the Act which clearly 
exclude the applicability of other laws 
if they happen to be in conflict with 
the provisions of the Act. It is no 
doubt true that the Act is an enactment 
passed by State Legislature which 
received the assent of the President, so 
that, if any provision of a Central Act, 
including the Industrial Disputes Act, 
is repugnant to any provision of the 
Act, the provision of the Act will prevail 
and not the provision of the Central 
Industrial Disputes Act. The general 
proposition urged that the jurisdiction 
of the Industrial Tribunal under the 
Industrial Disputes Act will be barred if 
the disputes in question can be compe- 
tently decided by the Registrar under 
section 61 of the Act is, therefore, 
correct and has to be accepted.” 


48. For coming to this conclusion, the 
Supreme Court examined the provisions 
of the Andhra Pradesh Co-operative 
Societies Act and noted that section 61 
of the said Act opened by stating, ‘‘Not- 
withstanding anything in any law for the 
time being in force, if any dispute touch- 
ing the Constitution, management or the 
business of a society, other than a dispute 
regarding disciplinary action taken by 
the society or its committee against a 
paid employee of the society, arises...” 
The Supreme Court also took note of sec- 
tion 133 of the Andhra Pradesh Co-opera- 
tive Societies Act which stated : 


“133. The provisions of this Act shall 
have effect notwithstanding anything 
inconsistent therewith contained in any 
other law. ” 


49. Such provisions clearly evincing an 
intention to exclude the applicability 
‘of and the jurisdiction of the authorities 
under any other Act are absent in the Act 
and therefore that decision of the Supreme 
Court has no application to_the facts_of 
the present case. I may also point out 
hat in that decision, though the Supreme 


119 


Court accepted the general principles of 
law, after analysing the Andhra Pradesh 
Co-operative Societies Act and the actual 
dispute, came to the conclusion that the 
dispute between the parties was one which 
could not be decided by the Registrar 
under section 61 of the Andhra Pradesh 
Co-operative Societies Act. 


50. Apart from these decision, it is ad- 
mitted before me that there is no direct 
decision of the Supreme Court or of this 
Court holding that the jurisdiction of the 
Labour Court under section 33-C (2) of 
the Industrial Dispute Act is barred, 
However, the Supreme Court in Bombay 
Gas Company Lid. v. Gopal Bhiva and 
others? made the following observations :— 


“ Prima fane, there is some force in this 
argument. It does appear to be some- 
what anomalous that a claim which 
would be rejected as barred by time if 
made under the Payment of Wages Act 
should be entertained under section 33- 
C (2) of the Act ; but does this apparent 
anomaly justify the introduction of 
considerations of limitation in proceed- 
ings under section 33-C (2)? Sri Kolah 
that it would be open to this 
Court to treat laches on the part of the 
employees as a relevant factor even in 
dealing with cases under section 33-G 
(2) and he has relied on the fact that 
this Court has on several occasions dis- 
couraged belated claims in the matter 
of bonus. In appreciating the validity 
of this argument, we do not propose to 
consider whether the jurisdiction con- 
ferred on the authority under the Pay- 
ment of Wages Act is exclusive in the 
sense that a claim for wages cannot be 
made by an industrial employee in a 
civil Court within three years as per- 
mitted by Article 102 ; that is, a ques- 
tion which may have to be decided on 
the merits when it directly arises. For 
the purpose of the present appeal, the 
only point which we have to consider is: 
does the fact that for recovery of wages 
limitation has been prescribed by the 
Payment of Wages Act, justify the 
introduction of considerations of limi- 
tation in regard to proceedings taken 
under section 33-C (2) of the Act. 
In dealing with this question, it is ne- 
_ cessary to bear in‘mind that though the 
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Legislature knew how the problem of 
recovery of wages had been tackled by 
the Payment of Wages Act and how 
limitation had been prescribed in that 
behalf, it has omitted to make any pro- 
vision for limitation in enacting sec- 
tion 33-C (2). The failure of the Legis- 
lature to make any provision for limi- 
tation cannot, in our opinion, be deem- 
ed to be an accidental omission. In 
the circumstances, it would be legiti- 
mate to infer that the Legislature deli- 
berately did not provide for any limi- 
tation under section 33-C (2). It may 
have been thought that the employees 
who are entitled to take the benefit of 
section 33-C (2) may not always be 
conscious of their rights and it would 
not be right to put the restriction of 
limitation in respect of claims which 
they may have to make under the said 
provision. Besides, even if the analogy 
of execution proceedings is treated as 
relevant, it is well known that a decree 
passed under the Code of Civil Proce- 
dure is capable of execution within 
twelve years, provided, of course, it is 
kept alive by taking steps in aid of exe- 
cution from time to time as required 
by Article 182 of the Limitation Act, so 
that the test of one year or six months’ 
limitation prescribed by the Payment 
of Wages Act cannot be treated as a 
uniform and universal test in respect of 
all kinds of execution claims. It seems 
to us that where the Legislature has 
made no provision for limitation, it 
would not be open to the Courts to 
introduce any such limitation on ground 
of fairness or justice. The words of 
section 33-C (2) are plain and un- 
ambiguous and it would be the duty 
ofthe Labour Court to give effect to 
the said provision without any consi- 
derations of limitation. Sri Kolah no 
doubt emphasized the fact that such 
belated claims made on a large scale 
may cause considerable inconvenience 
to the employer, but that is a conside- 
ration which the legislature may take 
into account, and if the Legislature feels 
that fair play and justice require that 
some limitation should be prescribed, 
it may proceed to do.so. In the ab- 
sence of any provision, however, the 
Labour Court cannot import any such 
consideration in dealing with applica- 
tions made under section 33-C (2).” 
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51. A Bench of the Punjab High Court 
in Municipal Committee, Tarn Taren v. 
State of .unjab and others', after quoting 
the above observations of the Supreme 
Court stated : 


“From the above observations, it 
would be apparent that a claim which 
could have been- determined by the 
authority under the Payment of Wages 
Act could also be decided under the 
provisions of the Industrial Disputes 
Act. Further, even though a limita- 
tion was prescribed under the Payment 
of Wages Act the authorities under the 
Industria] Disputes Act were not bound 
by the same because no such limita- 
tion was prescribed in the latter Act. 
In other words, it means that if the au- 
thorities under the Industrial Dis- 
putes Act had no jurisdiction to deal 
with the matter, the Supreme Court 
would have held so and thrown out the 
claim of the employees on this ground 
alone that their remedy lay under the 
Payment of Wages Act. The Supreme 
Court authority, therefore, supports 
the view that the Industrial Tribunal 
had jurisdiction to adjudicate upon 
the present dispute, despite the fact that 
it could also be decided under the 
Minimum Wages Act. It is wrong to 
say that this precise matter had been 
left undecided .by the Supreme Court, 
as contended by the learned Counsel 
for the petitioner.” 


52. However, in view of the observa- 
tions of the Supreme Court extracted b 

me already in C.A. Nos. 170 to 173 of 
1968, the last portion of the statement of 
the learned Judges of the Punjab High 
Court may not be correct, though the 


‘decision of the Supreme Court has re- 
‘ference to section 20 of the Minimum 


Wages Act. 
53. Dypunny v. Madhusudan Mills and 
another®, is a case which dealt with the 


scope of section 33-C (2) of the Industrial 
Disputes Act, with reference to an award 
made under the Bombay Industrial Re- 
lations Act, 1946. In that case also it 
was contended that the Bombay Indus- 
trial Relations Act contained provisions 
for enforcement of the award made under 
its provisions and therefore the remedy 





1. (1967) r L.L.J. 568. 
2. (1964) 1 L.LJ. 197. 
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under section 33-C (2) of the Industrial 
Disputes Act was not available. A Bench 
of the Bombay High Court rejected this 
contention and pointed out : 


“It is possible that in a given case a 
benefit given by an award or settlement 
under this Act is capable of being rea- 
lised under the Payment of Wages Act 
and yet an application could be made 
under sub-section (2). It could not 
in such a case be argued that such an 
application cannot lie. ”’ 


54. In Ambica Mulls Lid. No. 2, Ahmedabad 
v. Second Labour Court}, the Gujarat High 
Court had occasion to consider the rela- 
tive scope of the provisions contained in 
the Payment of Wages Act and section 
33-C (2) of the Industrial Disputes Act 
and it pointed out: 


“ Sri Vyas then contended that the res- 
pondents. in this case are not entitled to 
follow the remedy provided by sub- 
section (2) of section 33-C of the Act. 
The argument was that section 33-C (2) 
of Act is a general provision. The 
Payment of Wages Act makes a speci- 
fic provision for the recovery of the 
amount that may be due to the work- 
man, and also provides a limitation for 
pursuing the remedy. If this right of 
the worker to follow this procedure to 
recover the money due is barred by the 
provisions of limitation, how can, argues 
Sri Vyas, a worker enforce his right to 
recover the amount under the provisions 
of sub-section (2) of section 33-C of the 
Act. The answer to this argument is 
simple. The right of the worker to 
recover the amount can be enforced 
either by following a remedy under sec- 
tion 15 of the Payment of Wages Act 
jor under the provisions of section 33-C 
lof the Act. These remedies are in the 
lalternative and are independent of 
each other. It is true that the Payment 
of Wages Act does provide for a limi- 
tation but the period of limitation ap- 
plies only to the procedure provided 
by the Payment of Wages Act. The 
Legislature has not provided any limi- 
tation for the remedy under section 33-C 
(2) of the Act. The remedy to recover 
the amount due under section 33-C is 
an independent remedy. ”’ 








1. (1967) 2 L.L.J. 800. 
16! 
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55. Sadasivam, J., had occasion to consi. 
der a similar question in Writ Petition. 
No. 2914 of 1968. In that case, there 
was already an award for reinstatement 
and the workers concerned filed petitions 
under section 33-C (2) of the Industrial- 
Disputes Act for computation of the bene- 
fits under the award. The jurisdiction. 
of the Labour Court to decide the same 
was contested and the Labour Court dis- 
missed the claim petitions holding that 
any claim with reference to difference in. 
wages or for other items connected with 
wages should be made under the Mini-- 
mum Wages Act and not under section. 
33-C (2) of the Industrial Disputes Act. 
It is to quash that order of the Labour 
Court, the writ petitions referred to above 
“were filed on the file of this Court and. 
Sadasivam, J., quashed the order of the 
Labour Court holding that the Labour 
Court had jurisdiction to decide the 
matter. The learned Judge pointed out: 


“The mere fact that the Minimum. 
Wages Act creates a right and provides 
for a remedy does not take away the 
right of a Labour Court to adjudicate 
on the same in a petition under 
section 33-C (2) of the Industrial 
Disputes Act when the same has been. 
in a way considered in an award made 
by the Labour Court in respect of an. 
industrial dispute.” 


56. In one sense, the observation of the 
learned Judge with reference to the 
Minimum Wages Act may not be correct 
in view of the judgment of the Supreme 
Court holding that section 20 of that 
Act concerned only with the minimum 
rates of wages and not claims for pay- 
ment of minimum wages as such. How. 
ever, on analogous principle it can 

held that the mere fact that Payment o 
Wages Act provides for a remedy d 
not take away the right of the Labo 






express or implied excluding the j 
diction of the Labour Court. 


Under these circumstances, I am of 
the opinion that the conclusion of the 
Labour Court holding that it has juris- 


- diction to decide the claims preferred by 


the respective workmen is correct and. 


422 


-does not call for interference. Hence all 
the writ petitions are dismissed. There 
will be no order as to costs, 


58. I may also point out here that W.P. 
No. 1895 of 1969 is liable to be dis- 
missed even on the basis of the concession 
made by Mr: M. R. Narayanaswami, 
learned Counsel for the petitioners, be- 
cause the claim in that writ petition was 
exclusively in respect of washing allow- 
ance provided for in section 10 (2) of the 
Act. 


P.R.N. Petitions dismissed. 


IN THE HIGH COURT OF JUDICA- 
‘TORE AT MADRAS. 


Present :—B, S. Somasundaram, J. 


Assistant Director of Enforcement, 
Enforcement Directorate, Madras 


——<<< 


Appellant* 
J. 
©. $. Ibrahim Respondent. 
Foreign Exchange Regulation Act (VII 


of 1947), section 12 (1) and Form G.R. 1 
prescribed for declaration thereunder—Declara- 
tion as to the full export value and for an 
assurance therefor—False declaration, if 
attracts the penal provisions of section 22 
of the Act. 


Form G.R. 1 which is prescribed for the 
declaration under section 12 (1) of the 
Foreign Exchange Regulation Act, 1947, 
is part of the mandatory procedure, and 
it certainly requires the intending ex- 
porter to declare the full export value 
and to give an assurance that this is the 
same as that contracted with the buyer. When 
particulars which were not true are 
given in this declaration, it would become 
a false one, attracting the penal provisions 
of section 22 of the Act. It is obvious 
From the facts of the case that the appel- 
Jant has made a false declaration in G.R. 1 
form. Mens rea is a matter which will 
have to be inferred from all the surround- 
ing circumstances. No question of the 
appellant having any reasonable cause 
would arise in this case, because even at 
the time when he made the declaration, 
he had done it with the knowledge that 
what he was declaring was not true. 


[Paras. 3, 5 and 7.] 
Crl.A. No, 217 of 1970. 28th September, 1970, 
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Appeal under section 417 of the Code of 
Criminal Procedure, 1898, against the 
acquittal of the aforesaid respondents 
accused) of offences under section 23 
en read with section 22 of the Foreign 
Exchange Regulation Act, 1947 by the 
Court of the Chief Presidency Magistrate, 
Egmore, Madras, in C.C. No. 7969 of 
1969 on his file. 


G. Ramaswamy, for Appellant. 


K. Ramaswamy, for Respondent. 


The Court delivered the following 


Jopement.—The appellant herein is an 
exporter and importer at Madras doing 
business under the name and style of 
“Crescent Traders.” During January, 
1969, he exported 35 kgs. of birds’ nests 
to M/s. International Trading Company 
at Singapore. Sub-section (1) of section 
12 of the Foreign Exchange Regulation 
Act, 1947 (hereinafter called the Act) 
states that for these exports, the party 
should file a declaration in Form G.R. 1 
to the prescribed authority stating that 
the amount representing the full export 
value of the goods have either been paid 
or will be paid -within the prescribed 
period in the prescribed manner. Sucha 
declaration was filed by the appellant as 
per Exhibit P-5, and in it he stated that 
the value of the goods was Rs. 700 and 
that he was exporting the same as a 
seller. Exhibit P-8, the invoice for this 
consignment in favour of the Interna- 
tional Trading Company at Singapore, 
also gave the same value. The buyer 
company opened a letter of credit as per 
Exhibit P-9 for this amount and the 
export was made as per the shipping bill 
Exhibit P-10. Even in this bill the 
aforesaid value was given. There was 
a search of the house of this appellant by 
P.W. 1, the Chief Enforcement Officer on 
the 27th of January, 1969. During this 
search, Exhibit P-3, file was seized. 
Exhibit P-3 (a), the statement of accounts 
signed by the International Trading 
Company, disclosed that 30 kgs. of 
birds’ nests were sold for 900 dollars. 
Deducting the amount already sent to 
Madras as per the letter of credit '(viz., 
Rs. 700=291 dollars) and the ' other 
items” of expenditure relating. to'- the 
clearance, brokerage and sales `- commis- 
sion, a balance of 531.61 dollars was 
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shown as outstanding to the appellant. 
This was also affirmed by Exhibit P-3 (c), 
letter dated 22nd January, 1969. The 
Assistant Director of Enforcement filed a 
complaint before the Chief Presidency 
Magistrate, Madras, under section 22 
of the Act, stating that this appellant 
had furnished false particulars in the 
declaration made by him under sub- 
section (1) of section -12 of the Act and 
thereby he has rendered himself liable 
under section 22 of the Act. The learned 
Magistrate held that the export was not 
on the basis of an out and out sale and 
that the declaration to that effect in the 
G.O. 1 Form is false. But, he acquitted 
him on the ground that he had not wil- 
fully furnished any such false informa- 
tion in the declaration. This is on the 
aay that he had obtained quotations 

m foreign buyers even before the 
export. This acquittal is now canvassed 
by the Director of Enforcements. 


2. Thereis no dispute on the question that 
the appellant exported 35 kgs. of birds’ 
nests after filing the declarations, Exhi- 
bits P-5 to P-7, in the prescribed G.R. | 
Form to the concerned authorities. This 
declaration has to be made under section 
12 (1) of the Act, which states that such 
declarations, supported by such evidence 
as may be prescribed or so specified, shall 
be furnished by the exporter to the pres- 
cribed authority, stating that the amount 
representing the full export value of the 
goods have been or will within the pres- 
cribed period be paid in the prescribed 
manner. Sub-section (2) of this section 
relates to the repatriation and it pres- 
cribes certain restrictions on the sale by 
the exporter and confers certain powers 
on the Reserve Bank for scrutiny and 
verification of the value, etc. Under 
section 22 of the Act, when making these 
declarations to any authority or person 
for any purpose under the Act, the party 
should not give any information or make 
any statement, which he knows or has 
reasonable cause to believe to be false or 
not true in any material particulars. 
Contravention of sub-section (2) of 
section 12 or of any rule or order, is 
rendered liable to penalty that might be 
adjudged by the Director of Enforcement 
under section 23 (l); (a) of-the Act. 
_ Clause (b) of section 23.(1).,also provides 
for a prosecution. The provisions of the 
Sea Customs Act, 1879, are attracted for 
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contraventions under sub-section (1) of 
section 12, by virtue of section 23-A of 
the Act, Section 167 of the Sea Customs 
Act provides for confiscation of the articles 
and the levy of penalty by the Customs 
authorities for such contraventions. Sec- 
tion 23-D of the Act provides for an 
adjudication by the Director in matters 
which come under the purview of clause 
(a) of sub-section (1) of section 23. Rea- 
sonable opportunity should be given to 
the concerned party in these enquiries and 
if on such enquiry, the Director is satisfied 
that the person has committed the con- 
travention referred to above, he may 
impose such penalty as he thinks fit in 
accordance with the provisions of the said 
section 23. Under the proviso, if at 
any stage of the enquiry, he is of the 
opinion that the penalty which he is 
empowered to impose would not be 
adequate, he may make a complaint in 
writing to the Court about the contraven- 
tion. Section 23 (1-A) of the Act pro- 
vides for the punishments for the contra- 
vention of any of the provisions of the 
Act, or of any rule, for which no penalty 
is expressly provided in the Act. Rule 3 
of the Rules framed under the Act, states 
that a declaration under section 12 of the 
of the Act shall be in one of the forms set 
out in the First Schedule as the Reserve 
Bank may, by notification in the Gazette 
of India, specify as appropriate to- the 
requirements of a case. Rule 5 enables 
the authorities to insist upon proof about 
the truth of the declaration, for satisfy- 
ing themselves that the invoice value 
stated in the declaration is the full export 
value of the goods. 


3. Form G.R. 1, which is prescribed for 
the declaration, is as below :— 


ORIGINAL 


“Form G.R. 1 
Serial No. (To be submitted to 
Customs) 


EXCHANGE CONTROL. 


(Declaration to be furnished by exporters 
before shipping commodities from India 
to territories outside India other than 
Pakistan, Afghanistan, Nepal and 
Bhutan). . ; 
Name of Steamer/Aircraft No. : 


Shipping Bill No. & Date: 


P 
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Rupee Value : 
1. Exporters’ Name: 
2. Country of destination of goods : 


8. Short description and quantity of 
goods : 


4, Value of the goods (stating currency) : 

F.O.B. Value : 

Freight : 

Insurance : 

Total Invoice Value : 

(a) Discount/Commission, if any 
payable to the Overseas buyer or 
other party/agent (rate, amount). 


(3) Details of over-price, if any, 
payable : 


4-A. Date of actual shipment : 
Total : 


5. Method by which payment is to be 
received in India : 
* (a) In foreign currency 
currency) 


*(b) In rupees : 


Port of shipment : 


(State 


L hereby declare that I am the SELLER] 
CONSIGNOR of the goods in respect of 
which this declaration is made and that the 
particulars given above are true, and 


** (a) that the invoice value declared ts the 
Jull export value of the goods and it ts the 
same as that contracted with the buyer 


** (b) that this is a fair valuation of the 
goods which are unsold. 


I/My principals undertake that I/they will 
deliver to the bank mentioned below the 
foreign exchange/rupee proceeds resulting 
from the export of these goods on or 
before * * * 


Strike out clause (a) or (b) whichever is 
not applicable. 

*™ Strike out clause (a) or (b) whichever is 
not applicable. 
*** State approximate date of delivery 
which must be within six months of the 
date of export. ` i 
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(Name and address (Signature of the 
of the bank through exporter). 
whom payment is to 
be received) 

Code No. 


Date Address : 





Space for the use of the Reserve Bank of 
India 





The exporter should give the value of the 
goods and declare as to whether he is 
sending the goods as a “‘seller” or as a 
“consignor.”” He should further declare 
that the invoice value declared is the 
full export value of the goods and that it 
is the same as that contracted with the 
buyer. He has to strike out the clauses 
which are not relevant for the case, in 
this form. Thus, G.R. 1 Form is part of 
the mandatory procedure, and it certainly 
requires the intending exporter to declare 
the full export value and not merely this, 
to give an assurance that this ts tha same 
as that contracted with the buyer. When 
particulars which are not true are given in 
this declaration, it would become a false 
one, attracting the penal provisions o 

section 22 of the Act. 


4. Exhibit P-5 is the Form filed by 
the appellant in this case. He has 
given the value of the goods as Rs. 700 
in it. This is the value given in the 
invoice Exhibit P-9 and also in the ship- 
ping document Exhibit P-10. He has 
declared in it that he is a “‘seller’’ of the 
goods and that the particulars grven by 
him in this Form are true. He has scored 
out the words ‘‘consignor’’ in the Form. 
He has also recetved the amount of 
Rs. 700 mentioned in Exhibit P-5, through 
the mercantile bank, where, a letter of 
credit was opened by the International 
Trading Company. Exhibit P-3 (a), 
the statement of account kept in the file 
Exhibit P-3, which was seized during the 
search of the appellant’s house by P.W. 1 


-on 27th January, 1969, establishes beyond 


all doubt, that the statements made by 
„him in Exhibit P-5 are false and untrue. 


- This document, which is dated 22nd 


January, 1969, is from the International 
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Trading Company, and it shows that the 
goods were received by them on 17th 
November, 1969. They have sold 30 
kgs. for 900 dollars. Deducting 291.39 
dollars already sent as per the letter of 
credit to Madras and the 
for the clearance, brokerage and sale 
commission, they have shown a balance of 
531.61 dollars as due to the appellant. 
Exhibit P-3 (c) dated 22nd January, 1969, 
is the letter written by them. By this 
letter, they informed the appellant that 
they were able to fetch a price of only 30 
dollars per k.g., because the goods received 
were not fully dried. They further in- 
formed him that dried goods, white in 
colour, would fetch a good price in the 
market. Thus, these documents esta- 
blish beyond all doubt that the transac- 
tion in question was not an out and out 
sale, as contended by the appellant, but 
that it was an export only on consignment 
basis, title to the goods vesting with the 
exporter till the end. Obviously, the 
International Trading Company has dealt 
with the goods as commission agents for 
the appellant. They have charged com- 
mission for it. The declaration that 
these goods were exported by him as a 
‘seller’, is obviously false. Exports on 
consingment basis require careful scann- 
ing and scrutiny by the concerned autho- 
tities, because there is scope for mal- 
Poe and deception. When the dec- 
aration states that it is on consingment 
‘basis, as contra-distinguished from a sale, 
the Reserve Bank, will be put on guard 
and will make a further probe and keep a 
watchful eye, over such transactions in 
order to ensure that the export is a 
genuine one, not violating the foreign 
exchange regulations. Obviously, this is 
the object of these clauses in the G.R. 1 
form. 35 Kgs. were exported and there 
is account only for the sale of 30 kgs. 
‘What happened to the balance of 5 kgs., 
remains unexplained. On these mate- 
rials, the learned Chief Presidency Magis- 
trate has correctly held that the export in 
this case was not by an outright sale, as 
contended by the appellant, but that, it 
was only on consignment basis and that 
the declaration in Exhibit P-5 to the 
effect that it was on a sale basis is ob- 
viously false. 


5. On behalf of the respondent, it is 
argued, on the authority of the decision 
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in Union of India v. Durga Prasad*, that 
section 12 merely contemplates the filing 
of a declaration, that this declaration 
need not contain true particulars, that 
there will be a compliance with the statu- 
tory requirements the moment the decla- 
ration is filed in the statutory form to 
the prescribed authority, and that there- 


after the authorities cannot resort to 
proceedings under sub-section (1) of 
section 12. In other words, it is contend- 


ed that the declaration contemplated by 
sub-section (1) of section 12 relates only 
to the repatriation of the full export value 
and that the concerned authorities can 
resort to proceedings only if the party fails 
to bring this value into India within the 
prescribed period. There is no substance 
in this contention. G.R. 1 form is the 
form prescribed under rule 3 of the Rules 
and it is part of the mandatory procedure 
which requires the intending exporter to 
declare the full export value in it. The 
exporter gives an assurance that this is 
the same as that contracted with the buyer.! 
Where false averments are made, section’ 
22 comes into play. Under this section, | 
when making a declaration, the exporter 
should not give any information or make 
any statement, which he knows or has 
reasonable cause to believe to be false or 
not true, in any material particulars. 
The Division Bench of this Court in 
Durga Prasad’s case} came to the conclu- 
sion that as the declarations were made 
under section 12 (1) and as they were 
scrutinised by the authorities, it was not 
possible to contend that these goods were 
either exported or attempted to be ex- 
ported in violation of the prohibitions or 
restrictions imposed by law, and were, 
therefore, liable to be confiscated under 
section 167 (8) of the Sea Customs Act. 
The alleged fraud on the part of the 
petitioner did not make any difference. 
They further observed that if the peti- 
tioner had misled the authorities by false 
representations or failed thereby to re- 
patriate foreign exchange by virtue of his 
obligation under section 12 (2), these were 
different offences, for which separate and 
specific penalties could beimposed. In that 
case, the party had exported manganese 
ore in large quantities, after ostensibly 
complying with the formalities of law, 


1. (1970) 1 An.W.R. (S.C) 113: (1970) 1 
S.C.J. 666 : (1970) 1 M.L.J. (S.C.) 113. 
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but under-invoicing the various consing- 
ments. He had also failed to repatriate 
foreign exchange of the value of about 
three crores of rupees obtained by him as 
the price of the ore thus exported. Show 
cause notices were issued by the Deputy 
Collector of Customs at Vizagpatam, 
and the Department contended that the 

rt, in view of the under-invoicing, 
should be construed as an export without 
a declaration, attracting section 167 (8) 
of the Sea Customs Act for purposes of 
confiscation etc. Their Lordships of the 
Supreme Court held that there are two 
facets in every export, one relating to the 
goods exported and the other relating to 
the foreign exchange earned as a result 
of the export.” Broadly speaking, the 
former aspect is dealt with by the Customs 
authorities and the latter either by the 
Reserve Bank or by the Director of 
Enforcement. The price of goods 
exported had to be mentioned in the 
invoice. But, the Reserve Bank has power 
to examine whether the price mentioned in 
the invoice is correct. Under clause (5) 
of section 12, the Reserve Bank may issue 
an order requiring the person holding the 
shipping documents, to retain possession 
thereof until such time as the exporter of 
the goods has made arrangements for the 
Reserve Bank to receive, on behalf of the 
exporter, payment in the prescribed man- 
ner of an amount which represents, in 
the opinion of the Bank, the full export 
value of the goods. Under clause (6), 
the Bank may also require the production 
of the contracts with the foreign buyer or 
other evidence to show that the full 
amount payable by the said buyer in 
respect of the goods has been or will, 
within the prescribed period, be paid in 
the prescribed manner. Thus, the pro- 
visions go to indicate that so far as the 
value of the goods exported is concerned, 
the matter is left primarily in the 
hands of the Reserve Bank, and the 
Customs authorities are not burdened 
with the work. This aspect becomes 
relevant in ascertaining the true scope of 
section 12 (1). If this scheme of the 
Act is borne in mind, it is clear that so 
far as the Customs authorities are 
concerned, all that they have to see is 
that no goods are exported without 
furnishing the declaration prescribed 
under section 12 (1). Once that stage 
has passed, the rest of the matter is left 
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in the hands of the Reserve Bank and the 
Director of Enforcement. Thus, in that 
case it was held : 


“What all section 12 (1) states is that 
before exporting goods, a declaration. 
should be filed by the exporter. The 
moment such a declaration is furnished, 
the matter stops there and such decla- 
rations cannot be considered as non est.. 
The requirement of the section is 
satisfied if the stipulated declaration. 
supported by the evidence, pres- 
cribed or specified, is furnished.” 
The contravention complained of in that 
case was really a contravention of sub- 
section (2) of section 12 and rule 5. 
“ The former is punishable under section 23. 
and the latter under section 23 read with 
section 22.” Thus, the validity of the 
export does not depend upon the truth or 
otherwise of the declaration. In other 
words, the falsity of the declaration does 
not invalidate the export. But, in a case 
where false particulars are furnished in. 
this declaration, section 22 will come into. 
operation and it will be open to the 
Director of Enforcement to launch a. 
prosecution against him. What all has 
been laid down in the decision cited is. 
that when once a declaration is given,, 
even if it is false, the export is valid, but 
heis punishable under the provisions ofthe- 
Act for having made the false statement. 


6. In Becker Grey @& Co. Limited v. 
Union of India’, it was held that for 
furnishing incorrect information, in con-. 
travention of the Rules or the forms. 
prescribed under the Rules, in any such 
declaration, one may pe penalised under 
section 23 of the Act, even though it will 
not attract the provisions of the Sea. 
Customs Act. Thus, there is no subs- 
tance in the contention that there can be 
no prosecution of the appellant for fur-- 
nishing false particulars in the G.R. 1 
form. 


7. The learned Chief Presidency Magis-. 
trate has acquitted the appellant, stating 
that the prosecution has not established 
that he has made any false declaration, 
knowing or having reasonable cause to- 
believe that it is false or not true in any 
material particulars. This is on the 
basis that he has invited prior quotations: 


1. (1970) 2 S.C.J. 571 : (1970) S.C_W.R. 303.. 
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about the market value as per Exhibits 
D-3 and D-4 and made the export only 
thereafter. In other words, he observes 
that there is nothing in the case to show 
that the appellant had the mens rea 
when he described himself as a ‘‘seller ”’ 
in Exhibit P-5. Exhibit D-3 quotation is 
dated 15th June, 1968 and Exhibit P-4 
is of the date 2nd November, 1968. 
The export in this case was on 8th 
January, 1969. The value given in 
Exhibit P-5 is Rs. 700, which is equivalent 
to 291 dollars. But, 30 kgs. have been 
sold for 900 dollars. Deducting 50 
dollars for the expenses, the net value 
comes to 850 dollars. This is the full 
export value of the goods. Thus, it is 
obvious that he has fade a false declara- 
tion in the G.R. 1 form to the effect that 
he was a ‘seller’ of the goods for Rs. 700. 
The prosecution is not for under-invoicing 
the goods, but is for having obtained 
clearance for the export, by making a 
false declaration in the G.R. 1 form to the 
effect that he is a are What happened 
to the remaining 5 kgs. remains unex- 
plained. Exhibit D-7 draft has come 
into existence after the seizure of the file 
Exhibit P-3. But for the prompt detec- 
tion, this excess value would not have seen 
the light of the day. Mens reais a 
matter which will have to be inferred from 
all the surrounding circumstances. No 
question of the appellant having any 
reasonable cause would arise in this case, 
because even at the time when he made 
the declaration, he had done it with 
knowledge that what he was declaring 
was not true. This aspect of the matter 
stands proved by the events that happened 
subsequently and from the materials 
disclosed by the statement of account 
Exhibit P-3 (a). 


8. The acquittal of the accused is, 
therefore, not correct. He is convicted 
under section 22 read with section 23 
(1-A) of thé Foreign Exchange Regulation 
Act, and sentenced to pay a fine of 
Rs. 500, in default to suffer simple 
imprisonment fortwo months. Time for 
payment one month. 


9, The appeal is allowed. 
V.M.K. Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

(Ordinary Original Civil Jurisdiction.) 
PRESENT :—Ẹ. S. Ramamurti, F. 

P. Manavala Chetty and a others. 


ace 
v. 
P. Ramanujam Chetty and another- 


Defendants 
(A) Wills—Interpretation—Rules of—Indian 
Succession Act (XXXIX of 1925), 


sections 75 and 80, how far have bearing on 
the interpretation of the  will—Latent and 
patent ambiguity. 


The testator in his will stated that after 
his lifetime the whole of his remaining: 
estate after excluding the properties 
(mentioned therein) as those that should. 
go to his wife, should be utilised for chari- 
ties and appointed eight persons as 
trustees to his estate after his lifetime, 

He also stated that the trustees should. 
after his lifetime take possession of all 
immovable properties belonging to his- 
estate. All concerned, the testator him-. 
self during his lifetime, his wife during, 
his lifetime and thereafter all throughout, 

and the executors all proceeded on the 
footing that the disputed pro 1.6.5 
the living house, has been exc uded from: 
the operation of the will and that she 
was the sole and absolute owner thereof. 
The true meaning of the words in clause 
7 “the whole of my remaining estate’” 
and the words “belonging to my estate ” 
in clauses 8 and 9 of the will, will have to 
be ascertained by applying the rule of 
construction in section 75 of the Indian 
Succession Act. Therefore, the Court 
has a right to ascertain all the facts which 
were known to the testator at the time he 
made his will, and thus to place itself in. 
the testator’s position, in order to ascertain. 
the bearing and application of the langu- 

age which he uses, and in order to as- 
certain whether there exists any person 
or thing to which the whole description 
given in the will can be reasonably and_ 
with sufficient certainty applied. Not 

only that. The words employed by the 

testator in the several clauses of the will 
undoubtedly disclose a latent ambiguity 
permitting the Court to take note of the 


* C.S. No. 167 of 1964. 25th January, 1966. 


428 THE MADRAS LAW 
‘surrounding circumstances and other rele- 
"vant considerations, including the testa- 
tor’s own conduct and declarations, for 
the purpose of determining his true inten- 
tions. By applying these rules. of inter- 
pretation, it will be found that the words 
“the whole of my remaining estate, 
‘after excluding the properties which are 
hereinafter mentioned as those that should 
„go to my wife”, read in the light of clauses 
8 and 20 of the will in the context, would 
not take in the family house. [Paras. 6, 
10, 11, 12, 13, 17 and 19}. 


J Hindu Succession Act (XXX of 1956), 
Sections 14 (1) and 14 (2)—Scope—Will not 
prescribing a restricted estate, but the wife 
of the testator allowed to remain in possession 
of the family house—Wife, if was in possession 
-of the family house without any conditions 
attached thereto. 

In order to attract section 14 (2) of the 

Hindu Succession Act, 1956, two condi- 

tions must be concurrently satisfied : (a) 

the property mtust have been acquired 
im any one of the modes specified in section 
14 (2) ; and (b) the document itself, 
‘by its express terms, should prescribe a 
restricted estate im such property. If 
any one of these conditions is absent, 

then sectidn 14 (2) will have no operation, 

and section 14 (1) will have its full sway. 

Applying this rule of construction, it is 

clear that the will in question, in terms, 

«does not prescribe a restricted estate. 

It simply says that the wife shall remain 

in possession of the house. The will does 

not even prescribe any point of time. 

The situation clearly is that at the time 

-when the Act came into force, the wife 

was in possession of the family house 

without any conditions attached thereto 

and she became the sole and absolute 

owner of the same under section 14 (1). 

[Paras. 22, 23.] 

(C) Trusts—Doctrine of disclaimer—Widow | 
not acquiring possession of the property under 

the will, but in her independent right—Widow 

(a trustee) if estopped from asserting her 

title. 

A trustee is not bound to accept the office 

of trusteeship, but if he accepts the office 

“he becomes trustee of the entirety of 
the estate, and therefore, it is not open 

‘to him to disclaim the trusteeship with 
regard to a portion of the trust estate 

and except the trusteeship with regard to 

the other portion. In the instant case, 
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as the widow did not acquire possession 
under the will, but in her own indepen- 
dent right, she would not be estopped, 
even if her possession should be regarded 
as that of a squatter or trespasser, because 
no registered deed has been executed in 


her favour. [Paras. 30, 35]. 
C. Vasudevan and Y. Skantakumar, fo- 
Plaintiff. 


V. Tyagarajan, M. Ramachandran and 


G. Fagadeesa Iyer, for Defendants. 
x 
The Court delivered the following 


Jupcment: ~The plaintiffs have instituted 
this proceeding for the construction of the 
will of the late Narayana Guruviah 
Chetty, dated 12th October, 1915, marked 
as Exhibit P-1, by which amongst other 
things the testator had created certain 
religious and charitable endowmtents, 
and the point on which the decision of 
this Court is sought relates to the question 
whether house and ground bearing 
Municipal door No. 133, Audiappa Naic- 
ken Street (more fully described in the 
schedule appended to the plaint) still 
forms part of the trust estate as being 
covered by the terms of the will. 


2. Late Narayana Guruviah Chetty 
amassed large properties as his self- 
acquisitions by his own exertions and the 
trade that he was carrying on. His wife 
was one Narayana Ethirajamma and they 
had no issues. Guruviah Chetty had 
adopted a son who predeceased the adop- 
tive father, leaving a widow. The will 
left behind by Guruviah Chetty was a 
detailed and an elaborate one prepared 
under the instructions and with the 
assistance of a lawyer and contains 95 
paragraphs. Under this will the testator 
made several bequests and legacies in 
favour of his near relatives and substan- 
tial portions of the properties have been 
endowed for religious and charitable 
trusts. Guruviah Chetty died on 28th 
October, 1915, i.e., about a fortnight after 
the execution of the will aforesaid. 
Under the will the testator had appointed 
the following eight persons, including his 
wife as trustees to his estate and also to 
act as executors to get probate of the will 
and carry out the directions contained 
in the will : (1) Wife, Narayana Ethira- 
jamma ; (2) Prathy Kanniah Chetty ; 
2 Pabbichetty Bashyakarloo Chetty ; 
4) Pabbichetty Venkatramiah Chetty ; 
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(5) Vemulapatti Rangiah; (6) Vutukuri 
Narayana Chetty ; (7) Pabbichetty 
Basaviah Chetty and (8) Pabpichetty 
Ramanujam Chetty. The- widow, 
Narayana Ethirajamma died on 25th 
July, 1964 leaving behind her a will 
under which she had bequeathed her pro- 
periies including House No. 133 Audiappa 
Naicken Street to the second defendant, 
her sisier’s son. Of the eight trustees 
appointed under the will of the testator, 
all are dead except the first defendant, 
P. Ramanujam Chetty. In the vacancies 
caused by the death of the other trustees 
the plaintiffs and the second defendant 
have been chosen and appointed as 
trustees for administering the trusts. 
The point which is in controversy turning 
upon the true construction of the will, 
Exhibit P-1, with particular reference to 
the conduct of the testator even during his 
lifetime and the uniform course of con- 
duct and actings of the trustees for about 
fifty years past is whether this property, 
‘door No, 133, Audiappa Naicken Street, 
is trust property or whether this property 
has been excluded from the will and is 
the separate property of the widow, 
Narayana Ethirajamma and therefore 
validly conveyed to the second defendant 
under her will. The contention of the 
present trustees, the plaintiffs, is that as 
per the provisions of the will the widow 
Ethirajamma is only entitled to a right of 
residence in the house No. 133, Audiappa 
Naicken Street, and that on her death 
trustees are entitled to take possession of 
the same for and on behalf of the trusts. 
“The conten'ion of the second defendant, 
in which he is fully supported by the first 
defendant (the only surviving trustee 
out of the board of trustees appointed by 
the testator), is that the disputed property 
has been excluded from the operation of 
the will, that even during the testator’s 
lifetime he' had gifted this property to 
his wife, Ethirajamma, and had also 
‘handed over to her all the title deeds 
relating thereto as part and parcel of the 
transaction of gift, that throughout, all the 
trustees and executors have acted (during 
this unbroken period of fifty years) on the 
footing that the property is excluded from 
the operation of the will, and that the 
same has been gifted by the testator to his 
wife even during his lifetime, and that the 
-widow Narayana Ethirajamma obtained 
-possession of the property and has been in 
17 
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enjoyment in her own right for about 50 
years de hors the will, and that in any 
event she had perfected her title to the 
property by adverse possession for over the 
statutory period. The first defendant 
has filed a written statement completely 


supporting this case of the second defen- 
dant. 


3. Application No. 1341 of 1965 has 


been filed by the second defendant for 
filing a supplemental written statement. 
The plaintiffs have also filed their objec- 
tions as to why the supplemental written 


statement should not be received. The ` 
points that are raised in the additional: 


written statement are all obvious points 
and well wihin the knowledge of 
the plaintiffs. In one sense it is an 
elaboration of the stand taken up 
by the second defendant in the written 
statemenc already filed by him. The 
questions of law that are raised in the 
supplemental written statement are ques- 
tions which arise out of facts which are not 
in dispute and about which there can be 
no doubt or controversy and I am satis- 
fied that this is a case in which the addi- 
tional written statement should be receiv- 
ed. 


4. The following relevant provisions in 
the will may first be extracted : 


“Para. 7 : I think it important that 
after my lifetime the whole of my 
remaining estate after excluding the 
properties which are hereinafter men- 
tioned as those that should go to my 
wife Narayana Ethirajamma should 
be utilised for charities and appointed 
these eight persons, namely, 1. 
My wife Narayana Ethirajamma, 2. 
Prathy Kanniah Chetty, 3. Pabbi- 
chetty Bashyakarloo Chetty, 4. Pabbi- 
chetti Venkatramiah Chetty 555: 
Vemulapati Rangiah; 6. Vutukur 
Narayana Chetty; 7. Pabbichetti 
Basaviah Chetty and 8. Pabbichetti 
Ramanujam Chetty as trustees to my 
esta‘e afier my lifetime. These alone 
shall also act as executors to get probate 
of this Will and to conduct af:er my 
funeral ceremonies and such other 
acts and carry out the presents, rewards, 
gifs and all such other charitable 
services which are mentioned here 
below. 


u 
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8. The above mentioned trustees should 
afer my lifetime take possession of all 
the immovcable properues belongin to 
my esate, collect and recover the 
outsiandings etc., due to my estate as 
per my account books, augment the 
moncy remaining in hand by lending 
it at intelest either on ihe morigage of 
immoveable properties or on the mort- 
gage of jewels or also on demand pro- 
missory notes to such loan seekers as 
may be considered to be proper and 
honest persons, let the immveable 
properties on rent, add the rents and 
interest to be received thercby to my 
estate, secure such money in my house 
when there is no di FER for the money, 
chase such landed properties as 
ae be considered to be beneficial, 
sell such landed properties as may be 
considered to be not yielding suitable 
profit, and sell such ornaments or other 
things as may be considered to be 
unnecessary and add the money 
received thereby to my estate. 


g. All the expenses to be incurred for 
the repairs and for the improvements, 
if they have to be made of the landed 
properties belonging to my estate, for 
the assessment, quit-rent, income-tax 
and such other taxes for the salaries of 
gumastas and servants, etc., for Cowt 
suits, and for such other matter as 
may happen from time to time and all 
carriage expenses and travelling ex- 
penses, etc. shall be debited and paid 
out of my estate. 
* + * * 


1g. The money and documents, as well 
as important account books belonging to 
my estate shal remain in safe iron chest 
in my house inf possession of my wife 
Ethirajamma and Prathy Kanniah 
Chetty. When necessary the other 
trustees also shall meet and be checking 
them. 


20, All these persons, namely, Prathy 
Kanniah Chetty, Pabbichetty Venkatra- 
miah Chetty and Pabbichetty Rama- 
nujam Chetty with their respective 
wives and sons, Bachu Perindevi 
Thayarmma, my mother-in-law and 
mother of my elder wife and Pabbi- 
chetty Manavala Chetty, the brother 
of my deceased? adopted son should 
live in my house amicably with and by 
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way of assistance to my wife Ethira- 
jamma, and all of them should so 
long as my wife lives be messing to- 
gether in my house itself. The afore- 
said house No. 133 in Audiappa Naicken 
Street shall remain in the possession of 
wife. 


21. For the food expenses of the above 
mentioned people and of those that 
come to my house, the trustees shall 
during the lifetime of my wife be pay- 
ing every month out of my estate at 
the rate of Rs. 150 per mensem. No 
payment need be made after the life- 
time of my wife. 
* * * * 


24. Further my wife Ethirajamma should 
retain in her possession and enjoyment 
such ornaments of the value of rupees 
20,000 twenty thousands as my wife 
likes out of the ornaments which I 
have made and given my wife. In 
respect of these ornaments my wife 
Ethirajamma shall have all rights and 
powers. So my wife should at the end 
of her life make gifts and presents of 
these abovementioned ornaments to 
such persons as she likes. 

k * * * 


92. I have personally instructed and 
caused all the matters mentioned upto 
this in this Will to be written consider- 
ing them as far as I could think of 
If there be anything inconsistent in the 
abovementioned matters and any in- 
convenience may thereby be felt in the 
conduct of the trust affairs or if any 
maters which I have not mentioned in 
this Will may hereafier turn up, all 
powers are given to the trustees so 
that all ithe trustees may without 
inconvenience arising thereby to the 
affairs of my estate, meet together, 
deeply consider the advantages and 
disadvantages in regard to the afore- 
said matters, decide the same in the 
manner they think reasonable and 
carry on the affairs as they think proper. 
Further, as this namely, that the good 
services of gifts and charities should be 
conducted permanently and properly 
is alone my chief object, all powers are 
given to the trustees so that they may 
if all the trustees think fit conduct, 
within the income but not exceeding 
the income of my estate, not only those 
which I have mentioned in this Will 
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but also any such other good services of 
various gifs and chariues as may be 
found to be eminent and excellent, 
and make suitable arrangements in 
respec. of any of the chari.able services 
men.ioned in this will if the same may 
have to be altered.” 


5. Before I proceed further it is necessary 
to refer to certain important events in 
their sequences, Af.er the death of the 
testator the first meeting of the board of 
all the eight trustees took place on 4h 
December, 1915 and the minute book 
marked as Exhibit D-9 contains a re- 
cord of the proceedings. The same 
has been completely reproduced in para. 
5 of the plaint and it is on these terms : 


“ The first trust meeting would appear 
to have been held on the 4.h December, 
1915 in the house No. 133, Audiappa 
Naick Street, Madras-1. In the pro- 
ceedings passed at the meeting as 
recorded in the minutes book and the 
resolution book for the trust the follow- 
ing is found : “May Sri Rama help.” 
4:h Deccmber, 1915. At the house 
bearing No. 133, Audiappa Naicken 
Street, Peddunaickenpettah, Madras. 
Proceedings passed at the meeting afier 
consideration by us, namely, 1) 
Narayana Ethirajamma Garu, 2) 
Pra hi Gunniah Chetty Garu, (3) 
Pabbisetti Bashyakarloo Chetty Garu, 
) Pabbisetti Venkataramiah Chetty 

, (5) Vemulapati Rangiah Garu, 
(6) Vootukoori Narayana Chetty, 
7) Pabbisetti Basaviah ChettiGaru and 
ta) Pabbisetti Ramanujam Chetty 
Garu, the executors trustees appointed 
under the will of the late Narayana 
Guruviah Chetty Garu, who executed 
the will on the 12th of October, 1915 
and died on the 28.h of October, 1915. 
(1) The original will which had been 
left in the custody of Vemulapati 
Rangiah of us was read. 


(2) Resolved thatall of us should join 
in filing a petition for probate of the 
said original will within a week, engag- 
ing V. Viswanatha Sastri, High Court 
vakil. 


(3) In paragraph 24 of the said will it 
is stated that out of the jewels made by 
Guruviah Chetty and given to his wife 
Ethirajamma, she should out of them, 
take with absolute rights jewels of the 


value of Rs. 20,000 and again it is 
s‘ated in paragraph 8 of the said will 
that the exccutors shall sel] such 
jewels as are necessary to be sold and 
add the proceeds so realised to his 
esatc. Subsequently when Erhi- 
rajamma Garu atked him about it, 
Guruviah Chciti Garu sent for all of 
us on the 2Ist of Oc’ober of the said 
year. At that ume E hirajamma Garu 
said io him that she should herself take 
all the jewels made and given to her, 
tha: afer all the value of the jewels 
remaining af cr chose whose value was 

ecified in the will was not much, and 
that it is not fit and proper that, out of 
the jewels made and given to her solely, 
he should intend to take away some 
and add them to the estate and give 
her only some of them. Thereupon 
Guruviah Chetty acceded to her 
request. He sent for the jewels that 
were in her possession and gave them 
away to her along with the jewels that 
she had then been wearing to be 
enjoyed by her as she liked with abso- 
lute rights. 


(4) As regards house No. 133, Audiappa 
Naicken Street, it was the intention of 
Guruviah Chetty when he excluded it 
from out of the properties set apart by 
him for charities that it should be in the 
possession of his wife E:hirajamma and 
he has expressly stated to us that it was 
his intention that she should enjoy the 
said house as she liked with absolute 
rights of gift, sale, etc., without her 
heirs after her and the trustees, having 
anything to do with it and he handed 
over to Ethirajamma the title deeds 
of the said house. 


(5) Resolved therefore that afier ex- 
cluding the aforesaid properties, a list 
of all the other properties should as soon 
as possible be prepared and got ready 
for che probate. 

(Sd.) the eight persons. 


The proceedings read as if that the 
testator subsequently gave away all the 
jewels to his wife on the 21st October, 
1915 in the presence of the trustees and 
would appear also to have purported 
to give the house 133, Audiappa Naicken 
Street, Madras, to her and handed over 
the title deeds thereof to the lady.” 


From this minutes it will be clear beyond 
doubt that even during the lifetime of the 
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testator, on 2lst October, 1915, the testa- 
tor had sent word to all the trustees and 
in their presence clearly told them that 
he had excluded the disputed house No. 
133, Audiappa Naicken Street from the 
operation of the will, and that he had 
given the same even during his lifetime 
to Ethirajamma, his wife, with a clear 
intention of his that she should enjoy the 
said house as she liked, with absolute 
rights of gift, sale etc., neither the testa- 
tor’s heirs nor the trustees having anything 
to do with that house, and that by way of 
implementation of the gift that he made 
and the exclusion of the disputed house 
from the operation of the will, the testator 
singled out and selected the title deeds 
relating to the disputed house and handed 
over the same to his wife in the presence of 
the trustees. The minutes show that with 
respect to the provision for the jewels the 
testator made an alteration to the effect 
that his wife, Ethirajamma should take 
with absolute rights jewels of the value of 
Rs. 20,000. The executors thereafter 
took steps to ob‘ain probate of the will 
and filed O.P. No. 91 of 1916 on 12th 
July, 1916, and obiained probate on 3rd 
November, 1916. Even at that stage 
some misunderstandings had arisen bet- 
ween the widow, Ethirajamma, and 
some of the executors and as a matter of 
fact the application for probate was 
made by the widow and two executors, 
Vemulapati Rangiah Chetty and Vuti- 
kuri Narayana Chetty. On 3lst July, 
1916 the other five executors filed an 
affidavit to the effect that there was no 
misunderstanding between the executors 
and the probate may be granted. What 
is significant to notice is that in para. 7 
of this affidavit, Exhibit D-10, filed by 
the five executors they have stated that 
the house in dispute No. 133 Audiappa 
Naicken Street was gif.ed away by the 
testator to his wife absolutely even during 
his lifetime and that the testator himself 
had handed over the title deeds relating 
to this property to his wife in the presence 
of all the trustees, but that as there was 
no document in writing evidencing the 
gift they proposed obiaining orders of 
Court. The minutes, Exhibit D-9, and 
the affidavit, Exhibit D-10, contain the 
version of the trustees (immediately after 
the death of the testator) as to what the 
testator did in their presence and as to 
what the testator actually told the trustees. 
This affidavit, Exhibit D-10, was filed 
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particularly when misunderstandings had 
arisen between the widow and the majo- 
rity of the executors, and it is clear beyond 
a shadow of doubt that what the executors 
have stated then represented absolute 
truth and there was no motive nor any 
occasion whatsoever for them to state 
so, if it were otherwise. AsI proceed, it 
will be seen that the statement by the testa- 
tor to the Board of Trustees that he has 
excluded the suit house from the opera- 
tion of the will followed by his contem- 
poraneous conduct of handing over the 
title deeds to his wife will have a great 
and vital significance on the question of 
the true and proper construction or in- 
terpretation of the will, Exhibit P-1. Along 
with the application for probate the appli- 
cants had filed an affidavit containing a 
list of the assets marked as Exhibit D-1 
which contains all the particulars includ- 
ing their value, income etc., Item 1 (f) 
while referring to the jewels in the list 
specially mentioned that the jewels were 
gified away by the deceased to the first 
petitioner, meaning the widow Ethira- 
jamma. The immoveable properties 
are set out in item III. In of all 
the items (4) to (k) in III there is refe- 
rence to the income accruing from the 
property as forming part of the estate. 
But so far as the disputed house is con- 
cerned, the statement is entirely different. 
The income is not included and it is 
mentioned that the house was gif.ed away 
by the testator to his wife, Ethirajamma, 
the first petitioner, and tha: she is in ac- 
tual possession and no rent is received. 
It is necessary to extract that portion 
containing the reference to the house: 


“< Immoveable property: (a) House and 
ground No. 133 situate in Audiappa 
Naicken Street, Peddunaickenpetta, 
Georgetown, Madras, bearing Survey 
No. 5920 and C.C. No. 6592 annual 
assessed value is Rs. 780. The market 
value thereof is 15 iimes the assessed 
value... Rs. 11,700. This house also 
was gifted away by the deceased to 
the Ist petitioner. The Ist petitioner 
herself is in actual possession and no 
rent is accrued.” 


Exhibit D-2, dated 13th July, 1917 shows 
that the patta for the suit property was 
issued by the Tahsildar of Madras to the 
widow Ethirajamma. The relationship 
between the widow and the executors was 
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by no means cordial, the complaint of the 
latter being that the misunderstandings 
were due to the instigation of the father 
of Ethirajamma. Dispute arose regard- 
ing the access to the building, door No. 
134, Audiappa Naicken Street and the 
custody of the title deeds and the facili- 
ties for opening the iron safe in which the 
title deeds were kept. The controversy 
centred, round the question whether door 
No. 134 was an independent house or 
whether it formed an inseparable portion 
of door No, 133 the house in the present 
dispute. In that connection Ethirajamma 
filed an affidavit Exhibit D-3 in which she 
took up the position that she was entitled 
to door No. 133 by reason of the gift 
in her favour. This controversy regard- 
ing door No. 134, Audiappa Naicken 
Street resulted in the suit, C.S. 486 of 
1918 filed by the seven executors against 
the widow in the City Civil Court. The 
plaint dated 26th November, 1918 has 
been marked as Exhibit D4 while the 
written statement filed by Ethirajamma 
on 30ch January, 1919 has been marked 
as Exhibit D-5. In para. 7 of the plaint, 
Exhibit D-4, it was stated that the widow 
Ethirajamma was given interest in door No. 
133 for her, life, and that she had no 
right to claim possession or occupa‘ion 
of door No. 134. This statement of the 
executors in the plaint, Exhibit D-4 that 
the widow Ethirajamma was only entitled 
to a.life interest in the house was prompt- 
ly protested by her in paragraph 3 of her 
written statement Exhibit D-5 in which 
she had stated that she was the absolute 
owner thereof. The judgment in the 
case, dated 30ch July, 1920 has been 
marked as Exhibit D-6. In that judg- 
ment it was held that the portion marked 
A, B and C the rooms in the plan attached 
to the plaint are part of premises No. 134 
Audiappa 'Naicken Street and that the 
widow was not entitled to any right over 
the same. What is important to notice in 
this judgment is that in para. 6 there is a 
specific reference to this episode of the 
testator calling for a conference of the 
executors even during his lifetime and 
handing over the title deeds of door No. 
133 to his wife in the circumstances nar- 
rated above. In para. 6 it is also stated 
that both sides, i.e., the executors and 
the widow, agreed that so far as door No. 
133 the house in dispute was concerned, 
the widow was absolutely entitled to the 
same by teason of the gift made by her 
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husband. Exhibit D-7 is the ledger folio 
in the account books of the second de- 
fendant Narayana Chetty & Co. It is 
not disputed before me that Exhibit D-7 
(pages 45—63 of the typed papers) is a true 
copy of the ledger folio of Ethirajamma 
and that the account book has been main- 
tained in the regular course of business. 
A perusal of those entries shows that 
E.hirajamma has been paying the property 
tax, quit-rent, incurring the expenses for 
whitewashing, repairs etc., and that 
throughout this unbroken period of about 
fifly years the executors had nothing to do 
with this house, and that everything was 
done solely and exclusively by E:hira- 
jamma herself on the obvious footing that 
E.hirajamma was the sole and absolute 
owner thereof, the trust estate or the trus- 
tees having no claim or right whatsoever 
over the same. Exhibit D-8 is the ex- 
tract from the Corporation register which 
also shows that the house has been regis- 
tered in the name of Ethirajamma a the 
owner. 


6. From the foregoing it will be obvious 
that everybody concerned, the testator 
himself during his lifetime, Ethirajamma! 
during her husbands lifetime and there- 
after all thoroughout, and the executors 
all proceeded on the footing that this pro- 
perty has been excluded from the opera 
tion of the will and that Ethirajamma w 

the sole and absolute owner thereof. I 
shall advert a little Jater to the legal 
pect turning upon the omission of th 
testator to execute a registered deed of gift 
in favour of his wife. 










7. The points or arguments pressed by 
learned Counsel fo: the plaintiffs may be 
briefly set forth. The will of the testator 
(even though no schedule of properties 
has been attached thereto) comprises and 
operates upon al the properies of the testa- 
tor moveable, immoveable, cash, out- 
standings etc., except the jewellery which 
has been given to his wife. A restricted 
right, a right of residence, alone has been 
given to the wife in respect of door No. 
133 Audiappa Naicken Street under para- 
graph 20 of the will, so that the widow can 
remain in possession of that house along 
with the relatives of the testator men- 
tioned therein, and on her death the right 
to possession of the house passes to the 
trust estate. In other words, the corpus 
of this disputed house has been bequeath- 
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ed to the trust under the will and a limi- 
ted right, right of residence during her 
lifetime, alone, had been carved out in 
favour of the wife. The widow got 
possession of the house only in pursuance 
of the right created in her favour under 
clause 20, a mere right to remain in pos- 
session of the house, and that the widow 
could not therefore sct up or prescribe for 
an adverse title whatever, may be the 
period of her enjoyment, she having ob- 
tained possession of the house in a permis- 
sive character and under a derivative 
title. The provisions of the will are 
quite clear, specific and unambiguous 
and no extrinsic evidence is admissible 
even if it be the testator’s own declarations 
as lcading to aa inference cf any inten- 
tion different frox what the expiess 
words of the testator used in the will dis- 
close as his intentions. Even if the tes’a- 
tor had made a gift of the house to his 
wife during his lifetime it is useless, in- 
effective in law and would avail his widow 
nothing as no deed of gift has been exe- 
cuted and registered in accordance with 
the provisions of the Transfer of Property 
Act. The legal title to the property still 
inhered and continued to vest in the testa- 
tor and therefore was carried away by 
the will as part and parcel of the trust 
estate. On the same reasoning even if 
the testator had willed the house to his 
wife orally it would serve no purpose and 
would not confer any title upon her as 
the law requires a will to be in writing 
and duly attested by witnesses. In the 
probate proceedings the executors includ- 
ing the wife had shown this house as be- 
longing to the trust estate and duty has 
also been paid on the value of the house 
which has been taken into account in the 
total valuation of the assets. In Exhibit 
D-10 the affidavii filed by five of the exe- 
cutors in the probate proceedings they 
have specially adverte. to this aspect 
that the gift was not evidenced by a docu- 
ment in writing, thereby emphasising 
that all the executors rightly thought that 
the house formed part of the trust estate. 
Both by reason of section 14 of the Trusts 
Act and the general principles underlying 
the same the widow for herself, and all 
the executors as a body, cannot set up or 
recognise any title in the widow adverse 
to the interests of the trust. Both factual- 
ly and in law all the trustees or the execu- 
tors and the widow in particular suffer 
under a total legal disability from putting 
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forward any hostile title or adverse claim 
to the property in dispute. One of the 
trustees, the widow, by being in posses- 
sion of the suit property for over the sta- 
tutory period cannot acquire title as against 
the o her trustees or the trust, claiming 
right by adverse possession, as the posses- 
sion to sart with was permissive in 
character and the widow cannot change 
the permissive character of that posses- 
sion by her own unilateral declaration 
that she was holding the property in her 
own right and in derogation of the claim 
or right of the trust. When the will 
took effect it was open to the widow to dis- 
claim the trusteeship and asser: her own 
private rights, if any, in regard to the 
house in dispute. The law dces not per- 
mit a truslee to accept che trusteeship 
in par. and disclaim the other part; if the 
trustee accepts any portion of the trust 
in Jaw it amounts to the acceptance of the 
entirety of the trust obligations. In this 
case, admittedly the widow had acted 
as a trustee in pursuance of the terms 
and conditions contained in the will with 
regard to the rest of the properties and as 
a trustee she suffers under a disability 
from putting forward a hostile cr adverse 
claim against the trust estate. Section 
14 (1) of the Hindu Succession Act has 
no application ; this is a case which is 
governed by section 14 (2) as the vill has 
prescribed a restricted estate in favour of 
the wife with regard to the house, i.e., 
a mere right of residence during her life- 
time. 


8. I am not setting forth separately the 
points pressed by Mr. Thyagaraja Iyer, 
on behalf of the second defendant as the 
same will be referred to while dealing 
with the above points raised on behalf 
of the plaintiffs. 


9. I shall first take up for consideration 
the question whether the house, door 
No. 133, Audiappa Naicken Street (here- 
inafer referred to as the family house) 
has been carried away by the provisions 
of the will, and the precise nature of the 
right of Ethirajamma in regard thereto. 
The answer to this question depends upon 
the true and correct interpretation of the 
will with such assistance or light thrown 
by the testator’s own declaration and his 
conduct immediately after the execution 
of the will during his lifetime, within the 
limits which the law permits such decla- 
rations and conduct of the testator to be 
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taken note of. In other words, in arriv- 
ing at the correct interpretation of the 
several clauses in the will, the provisions 
of the Indian Succession Act, Chapter VI 
sec ions 74 to 89, will have to be borne 
in mind. Sections 91 to 97 of the Evi- 
dence Act contain similar rules touching 
the admissibility of evidence of collateral 
circumstances ; but seciion 100 of the 
Evidence Act expressly provides that the 
provisions of Chapter VI of that Act shall 
not be taken to affect any of the provi- 
sions of the Indian Succession Act as to 
the construction of wills. No schedule of 
properties has been attached to the will, 
and the quesiion has to be decided on rea- 
ding all the clauses of the will together 
and, in par icular, clauses 7, 8, 19, 20 and 
24. As regards the true intentions of the 
testator, there is no doubt whatsoever, and 
the matter is put beyond any shadow of 
doubt by the declaration made by the 
testator during his lifetime, as set forth 
in the minutes of the executors, Exhibit 
D-9, dated 4th December, 1915. The 
testator had excluded this family house 
from the scope of the will with the delibe- 
rate object: that his wife should take the 
same absolutely with all powers of gift 
and sale, neither the reversioners nor the 
trustees having any concern thereto, and 
the connected iitle deeds alone were pick- 
ed out and handed over to the wife. The 
crucial question is whether the testator 
has manifested this intention in his will 
in such a manner as to enable the Court 
to effectua’e his avowed intention or ob- 
ject. It is the obvious duty of the Court 
to ascertain and give cffect to the true 
intentions of the testator and also avoid 
any construction of the will which will 
defeat or frustrate or bring about a situa- 
tion which is directly contrary to the 
intentions of the testator. At the same 
time, it must be borne in mind that there 
are obvious limits to this doctrine that the 
Court should try to ascertain and give 
effect to the intentions of the testator. 
The law requires a will to be in writing 
and it cannot, consistently with this doc- 
trine, permit parol evidence or evidence 
of collateral circumstances to be adduced. 
to contradict or add to or vary the con- 
tents of such a will. No evidence, how- 
ever powerful it may be, can be given 
in a Court of construction in order to 
complete an incomplete will, or project 
back a valid will, if the terms and condi- 
tions of the-written will are useless and in- 
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effective to amount to a valid bequest, of 
to prove any in‘ention or wish of the testa- 
tor not found in the will. The testator’s 
declarations or evidence of collateral cir- 
cumstances cannot control the operation 
of the clear provisions of the will. The 
provisions of the Indian Succession Act 
referred to earlier indicate the limits of 
the Court’s power to take note of the testa- 
tor’s declarations and the surroundings 
circumstances, 1.2., evidence of collateral 
circumstances. 


10. Sections 75, 77, 80 and 83 of the 
Succession Act have an important bearing 
on the interpreta‘ion of the will in the 
instant case. The rule of construcion 
underlying section 75 is that a Court has 
a right to ascertain all the facts which 
were known to the testator at the time 
he made his will, and thus to place itself 
in the testator’s position, in order to as- 
certain the bearing and application of the 
language which he uses, and in order to 
ascertain whether there exists any person 
or thing to which the whole description 
given in the will can be reasonably and 
with sufficient certainty applied. (Obser- 
vations of Lord Cairns in Charter v. Charter?, 
The Court is entitled to enquire into every 
material fact (the subject of disposition, 
the circumstances of the testator and of his 
family) to determine the question as to 
what property is denoted by any words 
used in the will. In the instant case, the 
true meaning of the words in clause 7 
“the whole of my remaining estate ”, 
and the words “ belonging to my estate” 
in clauses 8 and 9 of the will, will have to 
be ascertained by applying the rule of 
construction in section 75. For the same 
purpose the rule in section 80 also would 
apply. From this it will be seen that evi- 
dence is, therefore, admissible to show 
facts and circumstances corresponding, 
as far as possible, with those referred to in 
the will, for example, to show that persons 
or property actually exist as described. 
In Halsbury’s Laws of England, Volume 
39, paragraph 1463, page 965, the law is 
stated in these terms: 


“ Where the words of the will have no 
reasonable application to the circum- 
stances proved, further evidence of the 
surrounding circumstances is admissi- 
ble to discover the meaning of the words 
which will give the will full effec. In 
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all such cases, for the purpose of deters 
mining the object of the testator’s 
bounty, or the subject-matter disposed 
of, or the quantity of interest intended 
to be given, or the other persons and 
things described by the will, and the 
facts and circumstances there referred 
to, a Court of construction may, and 
must, inquire inte every materjal fact 
relating to the person o1 thing said to 
be identified by that description. 

or this purpose evidence is admissi- 
ble co enable the Court to ascertain 
all the persons and facts which were 
known to the testator at the time when 
he made his will, and thus tc place it- 
self in the testator’s positicn. The 
Ccuit, it is said, puts itself into the testa- 
tor’s arm-chair. 


The object of admitting evidence of 
surrounding circumstances is not for 
the purpose of speculating upon what 
the testaco1’s intention may have been, 
but cf ascertaining whether the cir- 
cumstances by which he was surrounded 
afford any certain indication of his 
intention. Such evidence is not likely 
to be of assistance where the subject- 
matter in dispute was not in existence 
at the date of the will, or where, upon 
the construction of the will as a whole, 
it appears that no gift was intended 
by the words used.” 


11. Section 80 of the Succession Act 
embodies the well-established rule that 
in the case of a latent ambiguity the same 
may be removed by evidence of collateral 
circumstances to establish to what proper- 
ty the will relates or what exac.ly the 
subject of disposition is. Of course, this 
cannot be done in the case of a patent 
ambiguity, i.e., which appears on the face 
of the will. In this connection, reference 
may also be made to the statement of law 
in Halsbury’s Laws of England, Vol. 39, 
page 971, paragraph 1470, to the effect 
that where there is latent ambiguity in 
the description of the thing bequeathed 
under the will, evidence is admissible 
to prove the testator’s declarations of his 
intention as to which of the things so des- 
cribed was meant by him and that such 
declarations need not be contempora- 
neous with the will, but may be of prior 
or later date. In a particular context, 
the particular word or words used by the 
testator may have several meanings, and 
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in such a situation it is obvious that the 
Court would adopt, and must adopt, that 
meaning of the words which the testa- 
tor would have meant by the use of the 
words, taking into account the generat 
scope of the will and the general purpose 
of the testator. (Vide Williams on Wills, 
Second Edition, page 361). 


12. The words “the whole of my re- 
maining estate, after excluding the pro- 
perties which are hereinafter mentioned 
as those that should go to my wife Nara- 
yana Ethirajamma”’, read in the light of 
clauses 8 and 20 of the will in the context, 
would not take in the family house. I 
am unable to accept the argument on 
behalf of the plaintiffs that these words 
would only mean the jewels which have 
been given to Ethirajamma. There is a 
specific provision, and the necessary de- 
tails are contained, in clause 24 of the 
will with regard to the jewels given to the 
wife. There is also a specific provision in 
clause 20 of the will that the testator’s 
wife shall remain in possession of the 
family house. I accept the argument of 
Mr. V. Thiagarajan, learned Counsel 
for the defendants, that if the intention 
of the testator was that the wife should] 
merely have a right of residence for herl 


lifetime, without any powers of aliena- 
tion, the testator would have employed 
entirely different language. Further, if 


such a restricted estate had been created 
in favour of the wife under the will, a dis- 
tinct and separate provision would have 
been made in clause 20 of the will as to 
what should happen to the house after 
the death of the wife. Again, clause 8, 
which contains the provision for the trus- 
tees taking possession of the properties 
and collecting the rents and outstandings, 
would have been worded differently, if 
the family house also had been dealt with 
under the will. Further, decisive light 
is thrown by clause 19 of the will, which 
Says that amongst other things the docu- 
ments of title relating to the testator’s 
estate (meaning thereby the estate dealt 
with under the will) shall remain in the 
iron safe which was in the house and that 
the trustees shall, whenever necessary, 
meet and examine the title deeds for the 
purpose of checking and verification. If 
the title deeds that were ultimately left 
behind by the testator do not relate to the 
family house but they have been deli- 
berately picked up and taken out of the 
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bundle of title deeds by the testator him- 
self, the inference is clear that under 
clause 19 the estate that is dealt with is the 
rest of the property of the testator exclud- 
ing the family residential house. My 
conclusion, therefore, is that, reading all 
the clauses together, the intention of the 
testator was to exclude the family house 
from the operation of the will. 


13. In any event, I am clear in my mind 
that the words employed by the testator 
in the several clauses of the will undoubt- 
edly disclose a latent ambiguity permit- 
ting the Court to take note of the surround- 
ing circumstances and other relevant con- 
siderations, including the testator’s own 
conduct and declarations, for the purpose 
of determining his true intentions. In 
the case on hand, such collateral evidence 
is taken into account, not for the purpose 
of controlling, varying or altering the will 
of the testator, but for the limited purpose 
of enabling the Court to declare the in- 
tentions of the testator according to the 
words in which the intention is expressed. 


14. While emphasising that it is the duty 
of the Court to effectuate the testator’s 
declared intentions, and that in that pro- 
cess the same words, may bear different 
meanings in different context in different 
wills, Lord Blackburn in The River Wear 
Commisstoners v. William Adamson}, observes 
as follows : 


“In the case of wills the testator is 
speaking of and concerning all his 
affairs ; and therefore evidence is ad- 
missible to show all that he knew, and 
then the Court has to say what is the 
intention indicated by the words when 
used with reference to these extrinsic 
facts, for the same words used in two 
wills may express one intention when 
used with reference to the state of one 
testator’s affairs and family, and quite 
a different one when used with reference 
to the state of the other testator’s 
affairs and family. ” 


15. The words “remaining estate’ in 
clause 7, all the properties belonging to 
my estate in clause 8, the documents 
referred to in clause 19, and the provision 
in clause 20 that the family house shall 
remain in the possession of the wife of the 
testator, will have to be given their 
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proper meaning, taking into account the 
intentions of the testator. 


16. I have said enough to indicate, that, 
at any rate, there is sufficient context in 
the will and the words referred to earlier, 
which bear more than one meaning, 
entitle the Court to take into account the 
general scope of the will and the purpose 
of the testator and his declarations and 
conduct to arrive at the true and correct 
interpretation of the will. Vide—Hals- 
bury’s Laws of England, Volume 39, 
page 976, paragraph 1478, and page 986, 
paragraph 1493. 


17. I may in this connection refer to the 
decisions of the Privy Council in Ramesh- 
war Baksh v. Balraj Kuar1, in which it was 
held that, where the language used in the 
body of a will threw some doubt about 
the proper interpretation of the several 
provisions of the will, the testator’s own 
interpretation of the language used by 
him in his will must be treated as autho- 
ritative as to the meaning of the words 
employed by him. 


18. No useful purpose will be served 
by referring to the judicial decisions, as 
the decisions in each case depends upon 
the particular language employed in the 
will in question, and two wills seldom 
contain the same identical language. 
It is sufficient if I refer to the statement of 
the law in Jarman on Wills, Eighth 
Edition, Volume 1, pages 510, 522 and 
530, where the learned author deals with 
the question as to the circumstances 
under which evidence of collateral cir- 
cumstances was admitted to clear up 
latent ambiguities upon the face of the 
will, and where the words were interpreted 
not in their primary sense, but connoting 
a different meaning in the particular 
context of the will. The learned author 
refers, at page 510, to an interesting case 
in Doed. Gorev. Langton*, in which the 
words ‘thereunto belonging’ in the will 
in question came up for consideration. 
The Court held that in the light of the 
other clauses of the will the testator had 
not used the disputed words in their 
primary sense, and that extrinsic evidence 
was therefore admissible to show in what 
sense the testator had used them. 
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19. In the alternative, it was contended 
by Mr. V. Thiagarajan that even if it 
should be held that the family house is 
dealt with under the will, the testator’s 
widow became the full and absolute 
owner of the house under section 14 of the 
Hindu Succession Act, (XXX of 
1956), or that, in any event, with regard 
to the rest of the interest or right in the 
house (afier carving out a right of resi- 
dence for the wife), no provision having 
been made by the testator, the residuary 
estate vested in the widow as the husband’s 
heir on his death on 12th October, 1915, 
and again by reason of section 14 of the 
Hindu Succession Act, she became the 
absolute owner, there having been a 
merger in the same person, the widow, 
of the right of residence and all other 
rights in the house. I accept both the 
limbs of this argument. As observed 
earlier, clause 20 of the will simply 
provides that the family house shall 
remain in the possession of the testator’s 
wife. It says nothing about the powers 
of alienation. It says nothing as to 
what should happen to the house after 
the death of the wife. The execuiors 
representing the trust estate cannot claim 
the house after the death of the wife, as 
there is no provision to that effect in 
favour of the trust. The inference is 
clear that the testator had died intestate 
with regard to this property except to 
the limited extent of the right of resi- 
dence carved out in favour of his wife. 
When the document is silent, containing 
no express provision as to what should 
happen to the property after the death of 
the wife, evidence of the testator’s inten- 
tions and his conduct are undoubtedly 
admissible, as such evidence is obviously 
not to contradict or vary the provisions 
of the will. The testator’s intention, as 
observed earlier, is clearly to the effect 
that the executors of the trust estate were 
not to get the house. The result can be 
only one of two things : either the testator 
has given away the house to the wife, 
though ineffectively, the transaction of 
gife not being evidence by a registered 
deed of gift ; or the testator had died 
intestate with respect to the house, except 
with regard to the right of residence of 
his wife. The legal consequence, there- 
fore, is that the wife would take as the 
testator’s heir whatever property he has 
died intestate, and by reason of the merger 
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of both the interests in the wife, and by 
reason of seciion 14 of the Hindu Succes- 
sion Act, the wife had become the sole 
and absolute owner of the same. 


20. My attention was drawn by Mr. V. 
Thiagarajan to a recent Bench decision of 
the Pa’na High Court in Mohanlal v. 
Habibullah!, in which under somewhat 
similar circums‘ances, the testator in his 
will had made a bequest of certain pro- 
perties to two ladies for their lives only 
for maintenance, and the testator did 
not say as to what should happen to the 
shares of these two ladies after their 
death. It was held that the testator 
must be deemed to have died intestate 
with regard to these properties, except to 
the right of maintenance created in favour 
of the two ladies and that the properties 
shall be taken by the heirs of the testator. 
The principle of this decision clearly 
applies to the instant case inasmuch as in 
this case too the testator has not made 
any express provision as io what should 
happen to the house after the death of the 
wife. 


21. Even otherwise I am clear in m 
mind that under section 14 (1) of the 
Hindu Succession Act the widow became 
the sole and full owner of the property. 
One of the most important changes 
brought about under the Hindu Succes- 
sion Act is the one contained in section 
14 (1) of the Act by which the Hindu 
women’s limited estate is abolished, and 
any property possessed by a female 
Hindu, howsoever acquired, is now held 
by her as her absolute property, and she 
will have full power to deal with it in 
any manner she likes. The restraint 
and limitations on her power of alie- 
nation have ceased to exist in respect of 
any property in her possession at the 
commencement of the Act. The avowed 
object of section 14 is embodied in the 
section itself in its express declaration in 
sub-section (1), that after the commence- 
ment of the Act, all property possessed 
by a Hindu female, whether acquired 
before or after the commencement of the 
Act, shall be held by her as full owner 
thereof. The Explanation to section 14 
(1) gives the meaning of the word ‘pro- 
erty’ dealt with in section 14 (1). 
ub-section (2) contains a provision in 
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the nature of a proviso or exception that 
nothing con’ained in sub-section (1) 
shall apply to any property acquired by 
-way of a gift or under a will or any other 
ins rument or under a decree or order of 
.a civil Court or under an award, where the 
‘terms of tie gif., will or other instru- 
ment, or the decree or order or award 
prescribe a restricted estate in such pro- 
perty. Section 14 (2) being in the nature 
of an excep-ion or proviso to the main 
provision ‘of section 14 (1), unless a case 
‘comes strictly and literally within the 
terms of sub-section(2),section 14 (1) will 
‘have its overriding cffect and full opera- 
tion. In other words, the main provision 
is section 14 (1) which is in very wide 
terms and covers every description of pro- 
perty in the possession of a Hindu female, 
-and the same will have full operation in 
every case, except to the limited extent to 
which the case is strictly covered by sub- 
section (2) of section 14. Sub-section 
(2) being in the nature of a proviso or 
exception, it should not be interpreted so 
as to have greater effect than the strict 
construction of the proviso renders it 
necessary. Vide—Maxwell on The Inter- 
pretation of Statutes, Eleventh Edition, 
page 156. See also the observations of 
Lord Greene M.R. in In re Tabrisky}. 
I may also refer to the Bench decision of 
this Court in Perichiappa v. Nachtappan*, 
in which, the relative application of 
sections 109 and 110, came up for decision. 
While regarding section 110, Civil Pro- 
cedure Code, as a proviso to section 109, 
this Court observed that it is a rule of 
law that a proviso should receive a strict 
construction, it is not open to the Court 
to add words to a proviso with a view to 
enlarge the scope of the proviso and that 
it must be restricted to the scope reasona- 
bly conveyed by the words used therein. 
Section 14 (2) cannot be divorced from 
section 14'(1) and it must necessarily be 
construed harmoniously with the latter. 
In order to attract section 14 (2) it is 
necessary that the proper.y should have 
been acquired in any one of the methods 
provided therein, and that, at the same 
time, it must be evidenced by a document, 
and the terms of the document should 
prescribe a restricted estate in such pro- 
perty. The fact that before the com- 
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mencement of the Act a Hindu female 
has been and is in possession of the pro- 
perty for a particular purpose, either as a 
right of residence or towards main“enance, 
would not amount to the prescribing of a 
resiricted estate within the meaning of 
section 14 (2). It must be something 
more than that, as otherwise the operation 
of section 14 (1) would be rendered 
nugatory and useless in a vast majority 
of cases, resulting in the defeating of the 
very object for which the section was 
enacted. The significance of the use of 
the word ‘any’ in section 14 (1) should 
not be lost sight of. The word ‘any’ is 
of general import and excludes limitation 
or qualification and is all inclusive. 
It negatives qualification and affirms 
wide generality. Wherever the word 
‘any ’ is used in a statute, it is equivalent 
to, and has the force of ‘every’ and ‘all’. 
Vide the observations of Fry, L.J. in 
Duck v. Bates. 


22. I accept Mr. V. Thiagarajan’ ° 
argument that in order to attract section 
14 (2) two conditions must be con- 
currenuly satisfied : (a) the property must 
have been acquired in any one of the 
modes specified in sec ion 14 (2) ; and 
(b) the document itself, by its express 
terms, should prescribe a restricted estate 
in such property. If any one of these 
conditions is absent, then section 14 (2) 
will have no operation, and sec.ion 14 
(1) will have its full sway. 


23. Applying this rule of construction, 
it is clear that the will in question, in 
terms, does not prescribe a restricted 
estate. It simply says that the wife shall 
remain in possession of the house. The 
will does not even prescribe any point 
of time. The situation clearly is that at 
the time when the Act came into force, 
the wife was in possession of the family 
house without any conditions attached 
thereto and she became the sole and 
absolute owner of the same under section 
14 (1). It only remains to deal with 
that portion of the arguments based upon 
the doctrine of estoppel and disclaimer 
of trusteeship. In this connection, it is 
necessary to reiterate the following signi- 
ficant and important facts. The title 
deeds concerning the family house were 


1. (1884) 13 Q.B.D. 843 at 851. 
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handed over to the wife by the testator 
even during his lifetime, and at that time 
the executors were told that this house 
had been given away to the wife, the 
trust estate having no kind of right what- 
soever thereto. The wife’s possession 
and enjoyment of the house from the 
moment of the death of the testator was 
clearly not in pursuance of any right 
under the will, but de hors the will, in 
her own independent right under a 
grant by her husband, though it may be 
ineffectual in law to clothe her with any 
legal title. The important point to 
remember is that the possession of the 
house originated in her own right and 
not under the will. Next, the executors 
themselves never thought that this 
house formed part of the trust estate. 
In the probate proceedings, in more 
places than one, it has been emphasised 
that the house has been gif.ed away to 
the wife and that therefore the rent from 
the house was not included. The fact 
that the value of the house has been in- 
cluded for determining the total probate 
duty is of no significance when it is re- 
membered that in that list itself there 
is an important statement that the house 
has been gif.ed away to the wife. Fur- 
ther, even the jewellery which has been 
given to the wife has been taken into 
account for the purpose of probabte 
duty. 


24. On behalf of the plaintiffs, consi- 
derable reliance was placed upon the 
decision of the Privy Council in Srimvasa 
Moorthy v. Venkata Varada Aiyangar}, 
to the effect that no person, who has 
accepted the position of a trustee and has 
acquired. property in that capacity, can be 
permitted to assert an adverse title on 
his own behalf until he has obtained a 
proper discharge from the trust with 
which he has clothed himself. Reliance 
was also placed on a recent Bench deci- 
sion of this Court (to which I was a party) 
in Venkatarama Naidu v. Fayammal*, in 
which the principle of the decision of the 
Privy Council referred to above was 
applied, The principle of these decisions 
has no application to the instant case, as 
the essential foundation of facts is Jacking. 
In Srinivasa Moorthy v. Venkata Varada 
Aryangar’’, the testator (the father) exe- 


1. (1911) LL.R. 34 Mad. 257: L.R. 38 LA. 
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cuted a will appointing the son as the 
executor. The son applied for and ob- 
tained probate of the will, realised the 
assets and administered the estate in ac- 
cordance with the provisions of the wil- 
for a considerable time, and later, on 
raised the objection that the will was in- 
valid and inoperative under Hindu Law, 
alleging that the properties dealt with the 
reunder were joint family properties and 
that on the death of his fa*her the entire 
properties became his individual properties 
by right of survivorship. The High Court 
in Srinivasa Moorthy v. Venkata Varada 
A yangar!, as well as the Privy Council 
rejec ed this contention, holding that, 
on the peculiar facts in that case, the 
son by his own conduct was cstopped. 
from putting forward that contention. 
On the facts also it was found that the 
properties were the self-acquired pro- 
perties of the father. 


25. At this stage it is necessary to refer 
to the two leading decisions in England, 
which have dealt with this particular 
aspect of the doctrine of estoppel. Refer- 
rence may first be made to Board v. 
Board®*. In that case the testator (who, 
it turned out, had no right to device ae 
TO by a wil) executed a wi 

Eevee trustees for his daughter 
Rebecca for life with remainder to his 
grandson William. Upon the death 
of the testator, Rebecca entered into 
possession of the premises purported to 
be devised and also paid for some yeasr 
the annuities charged by the will upon 
the premises and she was in possession of 
the property for more than twenty years. 
William, who was entitled to the re- 
mainder, conveyed the same to the 
plaintiff, and Rebecca the daughter, 


after she had been in possession for more 
than twenty years, conveyed the property 
in fee to the defendant, who, upon the 
death of Rebecca, took possession. The 
plaintiff, the assignee of William, brought 
che suit in ejectment, and it was held that 
the defendant, who was claiming through 
Rebecca, was estopped as against the 
remainderman and persons claiming title 
through him from disputing the validity 
of the will. Blackburn, J., pnt the matter 
thus (at page 53): 





1. (1906) I.L.R. 29 Mad. 239 : 16 M. L.J.238 
2. L.R. 9 Q.B. 48. 
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“The case is like that of a tenant 
coming in under a landlord : he is 
estopped from denying his landlord’s 
title. As to the point that Robert, 
being only a tenant by the courtesy, had 
nothing to devise, it may be said that 
in many instances the landlord has 
only an equitable title, and yet the 
tenant is estopped from disputing such 
title, I think if the law were other- 
wise the consequences would be dis- 
astrous, for how unjust it would be ifa 
person who comes in under a will as 
tenant for life, and continues in posscs- 
sion until twenty years have elapsed, 
could say there was a latent defect in 
the title of his predecessor, and the 
estate devised really belonged to the 
heir-at-law, and his title being barred, 
he, the tenant for life, is entitled to the 
property in fee simple. It is contrary 
to the law of estoppel that he who has 
obtained possession under and in fur- 
therance of the title of a devisor should 
say that such title is defective. My 
brother Martin, in Anstee y. Nelms} 
says that the Statute of Limitations can 
never be so construed that a person 
claiming a life estate under a will 
shall enter and then say that such 
possession was unlawful so as to give to 
his heir a right against a remainder- 
man. That seems directly in point. 
It is good sense and good law. All 
we have to decide here is that Rebecca, 
having entered under the will, William, 
the remainderman under the same will, 
has a right to say that she and all those 
claiming through her are estopped 
from denying that the will was valid.” 


Mellor, J., dealt with the matter in the 
following manner : 


“Rebecca enters into possession under 
the will, taking a life estate, and during 
the continuance of that estate effects a 
sale adversely to the interests of the 
remainderman under the will. Now, 
Rebecca having accepted the estate 
under the will, and having acted under 
the will, treating the will as a ectly 
valid will, cannot defeat the title of the 
remainderman under the will by alleg- 
ing that the devisor had no title. It 
would be contrary to the wholesome 
doctrine of estoppel to allow a person 
who takes a limited interest under the 
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wil, to convert her limited interest 
into a fee.” 


26. From vhe observations extracted 
above, it will be seen that in order to 
attract this doctrme of estoppel it is 
necessary that the person estopped must 
have obtained possession and entered 
into possession in pursuance of the will 


27. The principle of this decision was 
applied and followed in the next leading 
decision in Dalton v. Fitzgerald). It is 
sufficient to set out the head note of this 
case to bring out the ratio of the decision : 


“Where a grantor, who has no title, 
purports, by deed to convey a piece of 
and to A for life with remainders over, 
and A enters upon the land under the 
deed, and afterwards acquires a good 
title by possession against the true 
owner, A and his privies are res- 
pectively estopped, as against the 
remaindermen, from disputing the vali- 


dity of the deed........ 


The doctrine of Board v. Board? is no 
part of the law of wills, and applies to 
estates taken under instruments of 
whatever character.” 
28. This aspect, i.e., the essential condi- 
tion, that the person estopped must 
have obtained possession under the will, 
was dealt with by Lopes,, L.J., in these 
terms (at page 93) : 
“If a person obtains possession of land, 
claiming under a will or a deed, he 
cannot afterwards set up another title 
to the land against the will or deed, 
though the deed or will did not operate 
to pass the land in question. 


It is said the property passed by the will 
and not by the deed. But how can 
this be said about the Bulk lands ? 
They were not included in the will, 
but were settled, or, at any rate, were 
purported to be settled, by the deed. 
A person having no title to land settles 
it on A for life with remainder to B. 
A enters and takes possession and deals 
with the property as tenant for life ; 
that person is estopped from telling the 
truth—his mouth is shut; he has availed 
himself of the settlement for the purpose 
of obtaining possession of the land, and 
he cannot afterwards seek to invalidate 
that which enabled him to obtain 





I. (1897) 2 Ch. 86. 
2. LR.9QB, 48. 


142 


possession, and this though subsequently 
he may have acquired a good title. 
If a man ob’ains possession of land 
claiming under a deed or will, he cannot 
af.erwards se. up another title to ihc 
land against the will or deed though it 
did not operate to pass the land in 
question ; and if he remains in poss s- 
sion till twelve years have elapsed and 
the title of the testator’s heir is exin- 
guished, he cannot claim by possession 
an in‘erest in the properiy different 
from that which he would have taken 
if the property had passed by the will 
or deed.” 


29. The significance of the observauons 
of Lopes, L.J., in the case cited above, 
came up for decision in a Bench decision 
of this Court in Venkatarayudu v. Naraya- 
nayyat. In that case the widow had 
executed a deed of surrender of the entire 
es ate of the husband in favour of the 
then nearest reversioners and, by way of 
abundant caution and in order to ob- 
viate any objection that the surrender 
was only partial and not of the entirety of 
the estate, some properties belonging to 
one of the surrenderees were also included, 
and the question arose whether that 
surrenderee was estopped or precluded 
from putting forward his independent title 
to the properties, and it was held that as 
the surrenderee had not obtained posses- 
sion of tue properties in pursuance of the 
deed of surrender, the necessary condi- 
tion for the application of the rule of 
estoppel, enunciated in the two leading 
English decisions, had no appoanon: 
Krishnaswami Aiyangar, J., delivering 
the judgment of the Bench, emphasised 
this crucial aspect in these terms : 


“From this statement of the law, it is 
plain that it is an essential condition for 
the application of the doctrine, that the 
person sought to be estop or his 
predecessor-in-interest must have obtai- 
ned possession of the property, under 
the deed. It is also plain that both in 
Dalton v. Fitzgerald? and in Board 
v. Board®, which was cited in it with 
approval, the party estopped did not 
have and did not profess to have any 


1. TLR. (1941) Mad. 551 : (1941) 1 M.L.J. 
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title to the property other than the title 
he derived frum the deed. But the 
facts of the case before us are wholly 
different. Veeraraghavayya did not 
obtain his title under che deed of surren- 
der. Neither did he derive his posses- 
sion from it. Therefore, we consider 
that the necessary condi.ions for the 
applica ion of the rule of estoppel 
enunciated in Dalton v. Fitzgerald} 

are here abseni. As we understand 

his judgment, Paanjali Sastri, J. 

appears 10 consider tha: because Veera- 
taghavayya had appruba‘ed. the transac- 
tion by receiving a substantial benefit 
under the deed, in the shape of a share 
in the admitted properiies of the 
estate, he should not be permitted to 
reprobate it in so far as it purported to- 
convey the suit property even though 
that proper.y was really his own. 
But this is a principle different from 
that which formed the basis of the 
decision in Dalton v. Fitzgerald1, in 
which the estoppel was held to arise in. 
respect of the very property received 
under the grant, and not belonging to 
the claimant otherwise.” 


30. I may also refer to a decision of the 
Privy Council in N.sar Ali Kian v, Moham- 
mad Alt Kian* and the observations (at 
pp. 345, 346) referring to Board v. Board? 
and Dalton v. Fitzgerald’. This Privy 
Council decision is also clear authority 
for the position that in order to attract 
this doctrine of estoppel, possession must 
have been obtained under the document 
and that it would be open to a person 
even to rely upon his possession as a 
squatter. In the instant case, as the 
widow did not acquire possession under 
the will, but in her own independent 
right, she would not be estopped, even 
if her possession should be regarded as 
that of a squatter or trespasser, because 
no registered deed had been executed in 
her favour. The observations of the 
Privy Council at page 346 clearly apply 
to the facts of the instant case which is 
a fortian as the widows’ possession was 
something more than that of a mere 
squatter. 





1. (1897) L.R. 2 Ch. 86. 
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31. My attention was also drawn to a 
Bench decision of the Calcutia High 
Court in Subodhchandra v. Biubahka Dasee+ 
in which again, following the principle 
of the English decisions cited above, it 
was held that there was no estoppel, as 
the person sought to be estopped had not 
ob ained possession under the will, and 
thac if a person had possessory right that 
right would not be affected and the 
doc rine of estoppel would not oe attracted 
merely because a probate was ob.ained. 


32. Reference may also be madc to the 
statement of the law in Rustomji on 
Limitation, Six h Edition, at page 120, 
where the learned author dealing with 
the topic “trustee cannot plead adverse 
title against his own cestui que bust’, 
observes that if a person is already in 
possession and insists upon holding the 
property in his own behalf, the doctrine of 
“no lapse of time’? would not apply. 

33. The decision in Venkatarama Naidu v. 
Fayammal*®, relied upon by Mr. Gopal- 
swami Iyengar, itself contains reference 


to and quotations from the two 
leading decisions in Attorney-General 
v. Munro? and Stone v. Godfrey 


which advert to the important condition 
that the person sought to be estopped 
must have knowingly and expressly 
acquired possession as a trustee. 


34. I may wind up the discussion on this 
portion of the case by referring to the 
statement of the law in Halsbury’s Laws 
of England, Volume 38, page 873, para- 
graph 1470, in which this aspect, that the 
trustee must have taken possession of the 
trust property ‘as such’, is emphasised : 


‘Where a trustee has ‘as such’, taken 
possession of trust property, he cannot 
hold it adversely to a cestui que trust 
afer his estate as trustee has deter- 
mined ;,but his continuance in posses- 
sion is 'deemed that of the cesiui que 
trust.” 


35. The point about disclaimer does 
not need elabora‘ion, as it is settled law 
that a trustee is not bound to accept the 
ffice of trusteeship, but that if he accepts 
the office he becomes trustee of the entirety 





1. A.ILR.1934 Cal. 356. 
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of the estate, and that it is not open to 
him to disclaim the trusteeship wir 
regard to a porion of the trust estate 
and accept the trusteeship wi h regard to 
the other porion. Vide, for the siate- 
ment of the law—Underhill’s Law of 
Trusts and Trustees, Eleven:h Edition, 
page 222, Article 34; and Lewin on 
Trusts, Fifecnth Edition, page, 170. 


36. This quesiion arose for direct deci- 
sion in the leading decision in In pe 
Lord and Fullerton’s Contract. In that 
case the testator having real and personal 
property in England, and abroad lef 
his residuary esiate to trustees upon trust 
for sale. One of the trustees disclaimed 
the irust comprised in the will with 
regard to the properties in England, but 
accepted the trusteeship only wih 
regard io the properties in the United 
States of America. The remaining three 
trustees entered into a contract to sell the 
property (land) of the testator in England 
but the purchaser declined to complete 
the transac.ion on the ground that the 
disclaiming trustee also should be a 
necessary party to the conveyance. 
This objection was upheld holding that 
the trustee cannot accept a portion of the 
trust and disclaim the other portion 
and that he must disclaim in toto oz 
otherwise he remains a trustee as to the 
en‘irety of the property. The fact that the 
widow and all the seven executors accept- 
ed the trusteeship as a body is beyond 
dispute. It only means that they have 
become trustees of the properties which 
constituted the trust estate. If as 
observed earlier, this property was never 
regarded as forming part of the trust 
estate, and the trustees never obtained 
possession of this property ‘‘as such’’, this 
doctrine of disclaimer does not affect the 
legal position. I am unable to accept 
the argument that if the widow intended 
to assert and retain her supposed indivi- 
dual right to the property in question, she 
ought to have disclaimed the trusteeship 
altogether, leaving the trust to be adminis- 
tered by the remaining seven trustees 
and that if she accepted the trusteeship, 
she did so on peril of losing her separate 
right or title to the property in dispute. 
The acceptance of such a contention would 
lead to startling results. 


1. LR. (1896) 1 Ch. 228. 
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37. After the trusteeship has been 
accepted, the question as to what pro- 
perties belong to the trust estate will have 
to be decided on totally different consi- 
‘derations. The doctrine of election, 
embodied in section 35 of the Transfer 
of Property Act, can have no application 
to such cases, as there is no question of 
taking away the trustee’s property and 
including it in the trust estate, and giving 
some other property in lieu thereof to 
the trustee. 


38. I think it is unnecessary to express 
my final opinion as to how far the trustees 
acting under clause 92 of the will under 
the guise of clearing up difficulties in the 
administration of the trust, can finally 
render a decision binding upon the trust 
‘estate as to whether or not the property 
belongs to the trust estate. A perusal 
of the decision in Re Wynn’s Will Trusts}, 
shows that such a provision in a will, 
leaving to the trustees to determine all 
‘questions or matters of doubt arising in 
the execution of the trusts of the will 
would be opposed to public policy as 
‘being an attempt to oust the jurisdiction 
of the Court to construe the will and 
‘control the administration of the testa- 
tor’s estate. 


39. I see no substance in the argument 
that Ethirajammal being one of the 
trustees, obtained possession of the pro- 
perty along with 7 trustees in a permis- 
sive character, and therefore could not 
acquire title by adverse possession. For 
the reasons di earlier in this judg- 
ment, there is no basis either factual or 
legal to apply this rule oflaw. Ethirajam- 
mal never obtained possession of the pro- 
perty in a fiduciary capacity under any 
derivative title. She obtained possession 
in her own right and held the property 
adversely for over the statutory period. 
It is clear therefore that she had perfected 
title by adverse possession. 


40. For all these reasons, I hold that the 
property in dispute, door No. 133, 
Audiappa Naicken Street, never was, nor 


1s, the property of Narayana Guruviah 
Chetty Charities, and the suit is accord- 
ingly dismissed. 


Al. I have the satisfaction that the con- 
clusion that I have reached is in complete 
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consonance with the express intentions 
and avowed declarations of the late 
Narayana Guruviah Chetty, the owner of 
the property, and is also in accord with 
the uniform course of conduct of all the 
parties concerned for a long period of 
fifty years. I see no justification whatever 
for agitating this matter at this distance 
of time, when all the trustees have acted 
according to the dictates and wishes of 
the testator. The inference is irresistible 
that the trustees themselves could not be 
labouring under any bona fide doubt about 
the character of the property, and the 
present attempt to rake up this question 
is due to recent misunderstandings and 
dissensions amongst the trustees. Costs 
Rs. 2,000 out of the estate to be paid to 
defendant 2. Costs Rs. 1,000 out of the 
estate for defendant 1. Plaintiffs’ costs 
Rs. 2,500 in all to come out of the estate. 


V.M.K. Suit dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. i 


Present :—K. Veeraswami, C.F., and B.S. 
Somasundaram, - 


P. T. Srinivasan Appellant* 


D. 


The Burmah Shell Oil Storage and Distri- 
buting Company of India, Limited, Madras 
and another Respondents. 


Madras Shops and Establishments Act 
(XXXVI of 1947), section 4. (1) (b)—Apph- 
cability—Person employed as Engineer and 
assigned travelling work and doing travelling 
regularly and systematically every month— 
Right to protection of Act—Person designated 
Engineer but assigned work of travelling— 
Travelling tf should be main work of 
employee to justify exemption. from Act. 


Madras Shops and Establishments Act (1947), 
section 4 (1)—If involves hostile discrimina- 
tion and violative of Article 14 of the Constitu- 
tion. : 

Constitution of India (1950), Article 226— 
Finding of fact—Interference. _ ' 
(i) Section 4 (1) of the Madras Shops and 
Establishments Act excludes from the 


purview of the Act certain cases and 
amongst such cases is that of persons whose 


* W.A. No. 284 of 1967. 18th December, 1969. 
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work as provided in section 4 (1) (b), 
involved travelling. The test for apply- 
ing this provision is whether the person’s 
work involves travelling. The section 
does not say that his entire work must 
involve travelling—such travelling cannot 
of course be casual or be one which has 
been imposed on him by his employer 
with a view to take advantage of the exclu- 
sion. But'when it is found clearly that 
the person was and had been travelling 
systematically and regularly every month 
before his services were terminated for 
gross negligence and carelessness and 
for his acting in complete disregard of 
his employer’s instructions in execution 
of his duties, it must be held that he 
cannot invoke the provisions of the Act 
and has no right of appeal against his 
dismissal, under section 41 (2) of the Act. 

[Para. 4.] 


(#) The fact that an employee is desig- 
nated as |District Engineer, though 
he had been assigned travelling for most 
of his time during his period of service is 
no ground for holding that he is not a 
person whose work involved travelli 

so as to fall' within section 4 (1) (b) of the 
Act. When it is found that though he 
was an Eagineer his work did involve 
travelling, it has to be held that he falls 
under section 4 (1) (b) and is excluded 
from the purview of the Act. May and 
Boker (India) Ltd. v. Their Workmen, (1961) 2 
L.L.J. 94, distinguished. [Para. 5.] 


(ii) The finding being a factual one 
cannot be! disturbed or challenged in 
writ proceedings under Article 226 of the 
Constitution. TPara. 5] 


(tv) Section 4 (1) (b) of the Madras Shops 
and Establishments Act cannot be held 
to be violative of Article 14 of the Consti- 
tution on the ground that it makes a 
hostile discrimination inasmuch as it has 
singled out a person whose work involves 
travelling, for exclusion from the protec- 
tion afforded by the Act. A scrutiny 
of the provisions of the Act clearly shows 
that such a discrimination does not exist. 
The type of regulations intended for 
employees working in shops and esta- 
blishments would not govern the case 
-of a person whose work involves travelling. 
That is why the exemption has been 
provided for. In appreciating the reason 
for the exclusion a person whose work 
involves travel, the definitions of the terms 
19 
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“shop? and “Establishment °? have 
to be kept in view. It cannot therefore 
be contended that the exclusion of persons, 
whose work involves travelling from the 
benefits under the Act is discriminatory. 
or unreasonable and not justified by- 
any reference to the objects and purposes 
of the enactment. Philipose v. Additional 
Commissioner for Workmen’s Compensation, 
(1959) 2 L.L.J. 78: (1959) 2 M.L.J. 
133, approved and followed. = [Para. 6.] 


Appeal under clause 15 of the Letters 
Patent against the Order of the Hon- 
ourable Mr. Justice Kailasam, dated 25th ` 
January, 1967 and made in the exercise 
of the Special Original Jurisdiction of 
the High Court in Writ Petition No. 2877 
of 1966 presented under Article 226 of 
the Constitution of India to issue a writ 
of certiorari calling for the records dated 
7th May, 1966, and made in Appeal No.51 
of 1965 on the file of the Additional 
Commissioner for Workmen’s Com- 
pensation, Chepauk, Madras, and quash 
the order made therein. 


R. Alagar, for Appellant. 


V. K. Thiruvenkatachan for M/s. King and 
Partridge, for 1st Respondent. 


D. Raju for the Advocate-General for 
2nd Respondent. 


The Judgment of the Court was delivered 
by 

Veeraswami, C. 7.—This is an appeal from 
an order of Kailasam, J., declining to 
quash, at the instance of the appellant, 
an order of the Additional Commissioner 
for Workmen’s Compensation which was 
made under section 41 (2) of the Madras 
Shops and Establishments Act, 1947. 


2. The appellant was in the service of 
the first respondent first asa Draughtsman 
and later as a District Engineer. In 
about the middle of January, 1964, he 
was transferred to Madurai Division, but 
he took leave and returned to duty on 
5th November, 1964. There was a 
direction subsequently asking him to join 
the Madras Branch. On and from tlat 
date and upto 5th February, 1965 he was 
assigned inspection of pump sets outside 
his headquarters. He again went on 
leave and returned to duty on 5th 
February, 1965. On 5th February, 
1965, his services were terminated. The 
order said that the appellant’s explana- 
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tion was unconvincing and that since it 
was felt that the appellant was guilty of 
gross negligence and carelessness and 
acting in complete disregard of the sst 
respondent’s instructions in execution of 
his duties as a District Engineer, no 
longer any reliance could be placed on 
him. He was required to hand over 
charge to the Divisional Manager. 
Against this order he preferred an appeal 
to the second respondent, the Additional 
Commissioner for Workmen’s Compensa- 
tion. He dismissed the appeal on the 
ground that in view of section 4 (1) (4) 
it was not maintainable under section 
41 (2) of the Act. On the evidence 
before him he definitely found that though 
the appellant’s main work might be 
office work, he had been substantially 
and regularly travelling every month, 
as part of his duty, as assigned, and actual- 
ly performed the touring in the divisional 
areas of his jurisdiction every month. 
Kailasam, J., agreed that the second 
respondent’s conclusion was right and 
dismissed the appellant’s petition under 
Article 226 of the Constitution. 


3. Before us Mr. Alagar for the appel- 
lant contends that (1) the appellant’s 
travelling in the course of his duty was 
only part of his work and such a case 
should not be brought within the purview 
of section 4 (1) (b); (2) even otherwise, for 
purposes of the application of this pro- 
vision, the appellant’s main work, which 
did not consist of travelling, should be 
the test and (3) in any case, section 4 (1) 
(b) violates Article 14 of the Constitution. 
4. We are of the view that there is no 
substance in any of these points. Section 
4 excludes certain cases from the purview 
of the Act, and, amongst such cases is 
that of persons, as provided by section 
4 (1) (b), whose work involved travelling 
The test for applying this provisions is 
whether the person’s work involves travel- 


ling. It does not say that his enti e 
work must invelve traveling. Of 
course such travelling cannot be 


casual or has been purposely imposed 
on the person by the employer with a view 
to take advantage of the exclusion. Some 
remark had been made by Counsel for 
the appellant that immediately before the 
termination of his services he was assigned 
travelling work, thereby suggesting some 
kind of a want of bona fides. But the 
second respondent, as we have already 
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noticed, clearly found that it was not fo 
the first time the appellant was asked t 
do travelling work, but, he had been doin 
it systematically, regularly and substan- 
tially every month before termination o i 
is services. There is, therefore, noj 
merit in the first point. 


5. Nor is there any in the second point 
either. In fact this point does not very 
much differ, in substance, from the first. 
But the argument is that the appellant’s 
designation being District Engineer and 
his travelling being not the main work 
entrusted to him, he could not be des- 
cribed as a person whose work involved 
travelling. Counsel, in support of his 
contention, relies on May and Baker 
(India) Ltd. v. Their Workmen}. But 
we do not think that it is of any assistance 
to the appellant. The question there was 
whether a particular person was a work- 
man within the definition of section 2 (s) 
of the Industrial Disputes Act, 1947. 
The Supreme Court, in deciding that 
question, observed that it found from the 
nature of the duties assigned to the person 
that his main work was that of canvassing 
and any clerical or annual work that he 
had to do was incidental to his main 
work of canvassing and could not take 
more than a small fraction of the time 
for his main work. On that finding the 
Tribunal’s conclusion that he was a 
workman was found to be incorrect. 
The point here is whether, by reference to 
the nature of the work, the appellant was 
assigned, it could be said that he was a 
person whose work involved travelling. 
‘There is no doubt that although he was an 
Engineer his work did involve travelling, 
and, as a matter of fact, it has been sof 
found by the Tribunal. It is not ope 
to the appellant to invite us to go behin 
that finding, which is a factual one. 










regularly every month, and, it was also 
substantial. ‘The second point too fails. 


6. The ground based on Article 14 is 
that section 4 (1) (b) makes a hostile 
discrimination inasmuch as it has singled: 
out a person, whose work involves travel- 
ling, for exclusion from the protection 
afforded by the Madras Shops and 
Establishments Act. We are not satisfied 
that this contention is made out by any 
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means. A scrutiny of the provisions of 
he Act clearly shows that such a discri- 
mination, can hardly be found. ‘“‘ Esta- 
blishment’” is defined to mean a shop, 
and a ‘‘shop’’? means any premises 
where ay trade or business is carried on. 
This has to be kept in view in appreciat- 
ng the reason for the exclusion from the 
1urview of the Act a person whose work 
‘nvolves travel. The following provisions 
n the Act point to the type of regulations 
intended for employees working in shops 
and establishments. A person whose 
work involves travelling naturally would 
not come within such regulations. That 
18 why the exemption has been provided 
for. Philipose v. Additional Commissioner 
for Workmen’s Compensation}, specifically 
on this question held that section 4 (1) (b) 
was not discriminatory. Balakrishna 
Ayyar, J.,in taking that view, pointed out 
that an employee whose duty lay in 
travelling’ could not be required to attend 
the premises at particular hours, or work 
between particular hours, and, in fixing 
the salary! of such officers the exigencies 
of travelling and the expenditure involved 
in doing it should also be taken into 
account. :Further, a considerable part of 
their time is spent outside the head- 

uarters and away from home. Hence, 
he learned Judge pointed out, it could 
not be contended that the exclusion of 
persons, whose work involves travelling, 
from the benefits under the Act was dis- 
criminatory or unreasonable and not 
justified by any reference to the objects 
and purposes of the enactment. We 
share this view. 


7. The appeal is dismissed, but, in the 
circumstances, with no costs. 
P.R.N. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P.R. Gokulakrishnan, F. 


Sr'ma'hi Unnamalai Ammal anà 
another Appellants* 


V. 


Sri Vellaya Pillai alias Kala Pillai 


Respondent. 


Hindu Succession Act (XXX of 1956), 
section 14 (2)—Applicability — Possession 
by a Hindu widow in pursuance of an 
award or family — arrangement—Whether 


„enlarged into absolute estate. 


The award in this case is more or less in 
the nature of family arrangement and 
that the parties to the said arrangements 
are bound by the conditions made therein 
irrespective of the rights under the Hindu 
Succession Act. Once the appellant 
has accepted the award, that is, the family 
arrangement, she cannot put forth the 

plea to the effect that she is absolutely 
entitled to the properties as per section 
14 (1) of the Hindu Succession Act and 
that she did not get the properties under 
the award as stated in section 14 (2) 
of the said Act. The award, without 
declaring the pre-existing title independ- 
ent'y, made the parties agree for certain 

rights mentioned in the award. In such 
cases, the parties to such arrangement are 
bound to abide by the terms contained in 
the said award. [Para. 10.} 


On facts held, the first appellant has given 
up her rights and has accepted to enjoy 
the suit properties with an agreement 
that the suit properties will be taken 
absolutely by the respondent’s father 
after her death. The first appellant is 
bound by the agreement by way of family 
arrangement which was given in the 
shape of the award. It cannot be deemed 
that the first appellant’s pre-existing right 
has been declared by the award ; but, 
in view of the award and arrangements, 
the right of the first appellant in the 
suit properties is independent of her 
pre-existing right and hence section 14 (2) 
of the Hindu Succession Act alone applies 


to this case. [Paras. 11, 13.] 
Promissory estoppel—Principle—Applica- 
bility. 


26th June, 1970. 





* S.A. No. 724 of 1966. 
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(On facts held): One can safely take the 
award of the year 1930 as a promise made 
by the first appellant which was acted 
upon by the respondent through his 
father and that, consequently, she is 
estopped by the principles of ‘ promissory 
estoppel’? and is bound by the family 
arrangement to which she was a consent- 
ing party. [Paras. 9, 13.] 
Appeal against the Decree of the Court of 
the Subordinate Judge, Dindigul, in 
Appeal Suit No. 152 of 1963, preferred 
against the decree of the Court of the 
District Munsif of Dindigul in Original 
Suit No. 574 of 1961. 


U. Somasundaram and P. Kothandaramans 
for Appellants. 


V.C. Veeraraghavan, for Respondent. 


The Court delivered the following 


Juvoment:—The defendants are the 


appellants herein. 


2. The suit was for a declaration that the 
first defendant (first appellant herein) 
is entitled to enjoy the suit properties only 
till her lifetime and that the otht deed 
dated 14th September, 1961, executed by 
her in favour of the second defendant 
(second appellant herein) is not binding 
on the plaintiff (respondent herein). 
The plaintiff’s case was that the suit 
‘properties originally belonged to one 
Kalia Pillai, the paternal grandfather of 
the plaintiff. Kalia Pillai had three sons: 
‘the plaintiff’s father Vaiyapuri, the first 
defendant’s husband Palaniappa, and 
another, Muthappa Pillai. After the 
father’s death, the three sons divided the 
family properties and each enjoyed his 
separate share thereof. Muthappa Pillai 
and his wife died leaving no issues. The 
plaintiff was in enjoyment of Muthappa 
Pillai’s properties. The first defendant’s 
husband Palaniappa died thirty-two years 
ago leaving no issues. The first defen- 
dant was in enjoyment of her husband’s 
properties. While so, she alienated one 
of the items belonging to her husband to 
one Arunachalam Pillai. The plaintiff's 
father Vaiyapuri objected to the sale and 
the dispute was referred to a caste pancha- 
yat on 28th March, 1930. As per the 
terms of the award given by the pan- 
chayat, the first defendant agreed to 
enjoy the properties for her lifetime 
without any power cf alienation. The 
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plaintiff’s father undertook to pay the 
first defendant’s debts. The vendee 
Arunachalam Pillai was also directed to 
reconvey the property sold to him by the 
first defendant, to the plaintiff’s father. 
The plaintiff’s father discharged the debts 
as per the award. The first defendant is 
bound by the family arrangement entered 
into between her and the  reversioner. 
However, as against the arrangement, 
the first defendant othied the properties 
for a sum of Rs. 2,000 on 14th September, 
1961, in favour of the second defendant 
nominally, The othi deed is illegal and 
would not be binding on the plaintiff. 
With the abovesaid allegations, the plain- 
tiff filed O.S. No, 574 of 1961, on the file of 
the Court of the District Munsif,Dindigul. 


2-A. The first defendant, in her written 
statement, while admitting that she was 
in enjoyment of her husband’s share, 
would however contend that there was no 
family arrangement, that the Panchayat 
alleged was false and no award as all 

by the plaintiff was given. She further 
contended that she is absolutely entitled 
to the properties and had only othied the 
properties to the second defendant for 
consideration received. 


3. The second defendant would also 
contend that the first defendant borrowed 
the money from him for family expenses 
and for installing a pump-set in the suit 
properties. 

4. The trial Court found that the award 
and the family arrangement are true, 
valid and binding on the first defendant. 
On that finding, the trial Court decreed 
the suit as prayed for. On appeal, the 
Sub-Court, Dindigul, found that the 
award is binding upon the appellant and 
after elaborately discussing both the 
documen and oral evidence, con- 
firmed the finding of the trial Court. 
Aggrieved by the decisions of the Courts 
below, the defendants have preferred this 
second appeal. ae) 
5. Thiru U. Somasundaram, the learned 
Counsel for the appellants, does not 
question the finding as regards the validity 
of the award. But he advances an argu- 
ment based upon the Hindu Succession 
Act (XXX of 1956). According to Thiru 
U. Somasundaram, the widow (first 
defendant) got limited right in the suit 
properties after the demise of her husband 
about thirty-two years ago, and the said 
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limited right got enlarged into an absolute 
right subsequent to the passing of the 
Hindu Succession Act. 


As per section 14 (1) of the Hindu Succes- 
sion Act, 


“Any property possessed by a female 
Hindu, whether acquired before or 
after the commencement of this Act, 
shall be held by her as full owner 
thereof and not as a limited owner.” 


Thiru U. Somasundaram further contends 
that section 14 (2) will not apply to the 
facts of the present case, since the widow 
cannot be deemed as a person who got 
the suit properties under the award, 
Section r4 (2) states— 


‘* Nothing contained in sub-section (1) 
shall apply to any property acquired by 
way of gift or under a will or any other 
instrument or under a decree or order 
of a Civil Court or under an award 
where the terms of the gift, will or other 
instrument or the decree, order or 
award prescribe a restricted estate in 


such property.” 


Thiru U. Somasundaram cites the decision 
in Sampathkumari v. Lakshmi Ammal}. In 
that case, the widow got, by partition, 
certain properties belonging to her 
husband and later the said properties 
were construed to have been got enlarged 
inspite of the partition, and section 14 (2) 
was held to be not a restriction for such 
En acquired by the Hindu widow 
t has been stated in the said decision: 


“It cannot be said that the widows 
acquired the right to the properties 
only under the partition deed, for the 
simple reason that they had acquired 
the right even previously by inheritance 
as widows of their husband and the 
partition merely divided the properties. 
The word ‘‘ acquired” means that 
prior to the acquisition, the widows 
could not have had any interest in the 
lands whatever.” 


The learned Counsel for the appellant 
urges that even though the award has 
given the widow certain rights in the suit 
propery it cannot be said that the 
widow got the properties under section 


14 (2) inasmuch as the widow, indepen- 
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dent of the award, had the right in the 
suit properties owing to the fact that they 
belonged to her husband. 


6. The learned Counsel for the appel- 
lants, apart from this legal argument, also 
submits that the award cannot be binding 
since it is without consideration and that 
in any event the same cannot be construed 
as an agreement entered into by the 
first appellant in order to bind her 
absolute rights. 


7. The learned Counsel for the respon- 
dent has taken me through the award 
and the pleadings, and contended that 
there is consideration for the award 
and that the first appellant is bound by 
the terms of the award. He stated that 
there is a contract and the widow would 
take the properties as per the contract, 
which is the award in this case. He 
further contends that it is a pure and 
simple: family arrangement and the pro- 
perties must devolve as per the family 
arrangement contained in the award. 
Various decisions have been adverted to 
by the learned Counsel, Thiru V.G. 
Veeraraghavan in support of his conten- 
tion which I will presently deal with. 


8. Exhibit A-8 is the award. As per 
the terms of the award, it was agreed 
that the property conveyed to Aruna- 
chalam Pillai by Unnamalai Ammal 
(first defendant) must be reconveyed by 
Arunachalam Pillai to Vaiyapuri Pillai, 
the father of the plaintiff. The award 
further states that Vaiyapuri Pillai must 
discharge the debt due by Unnamalai 
Ammal amounting to Rs. 582 and that 
the suit properties will be enjoyed by 
Unnamalai Ammal for her lifetime with- 
out any power of alienation and after 
her death the properties must come back 
to Vaiyapuri Pillai. We further find from 
Exhibit A-8 that Unnamalai Ammal 
had’ complained to the panchayatdars 
that Vaiyapuri had not paid the money 
to Arunachalam Pillai and got the Pr - 
perty in terms of the award. On that, 
Vaiyapuri was fined Rs. 5 and was direc- 
ted to carry out the direction in the 
award. From Exhibit A-3, we find that 
Arunachalam Pillai has executed the 
sale deed as per the award. The award is. 
dated as early as 1930, and from Exhi- 
bit A-3 and from other attendant circum- 
stances, after a lapse of so many years, 
we can take it that the conditions regard- 
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ing the re-conveyance of the land sold 
to Arunachalam Pillai and paying off 
the debt of Rs. 582 have been complied 
with. In the light of these findings, 
I am of the view that the first appellant 
has agreed by way of a contract or agree- 
ment that the suit properties have to be 
given absolutely to the plaintiff’s father 
subsequent to hee death and that during 
her lifetime she will not have any power 
of alienation. Further, the first appel- 
lant has kept quiet for over a period of 
thirty-five years without questioni the 
legality of the award or setting aii the 
same before appropriate forum. On the 
other hand, the respondent herein has 
acted upon the award. 


9. Thiru Veeraraghavan, the respon- 
dent’s learned Counsel, reads from 
Halsbury’s Laws of England, Third 
Edition, Volume 15, page 175, paragraph 
344, the p-inciples of ‘promissory estoppel’ 
which is based upo% principles of equity 
enunciated in Hughes v. Metropolitan 
Rail Co.t. The passage reads: 
“ When one party has, by his words 
or conduct, made to the other a pro- 
mise or assurance which was intended 
to affect the legal relations between 
them and to be acted on accordingly, 
then, once the other party has taken 
him at his word and acted on it, the 
one who gave the promise or assurance 
cannot afterwards be allowed to revert 
to their previous legal relations as if no 
‘such promise or assurance had been 
made by him, but he must accept their 
legal relations subject to the qualifica- 
tion which he himself has so intro- 
duced.”’ 
On a reading of the said principles 
evolved in the doctrine of ‘ promissory 
estoppel’, I am of the view that we can 
safely take the award of the year 1930 asa 
poe made by the first appellant 
erein which was acted upon by the 
respondent through his father, Vaiyapuri. 


10. The decision reported in Seetharama 

Pillai v. Sevu Pillai,? states: 
‘It is well settled that in a family 
settlement each party takes a share in 
the property by virtue of the indepen- 
dent title which is admitted to that 
extent by the other parties. The 
family settlement which governed the 


1. (I 2 App. Cas. 439 (H.L.). 
2 {15703 83 L.W. 226. 
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rights of parties in the instant case does 
not declare the pre-existing title of V 
as the holder of a woman’s estate from 
her father. After the family settlement 
it is not open to any one to assert that 
they have any higher rights in the 
property. All parties to the settlement 
are bound by its terms.” 


This decision rendered by Natesan, J. 
is authority for the position that the 
award in this case is more or less in th 
nature of a family arrangement and tha 
the parties to the said arrangement 
bound by the conditions made therein 
irrespective of the rights under the Hind 
Succession Act. Once the appellant has 
accepted the award, that is, the famil 
arrangement, she cannot now put fo 
the plea to the effect that she is absolu- 
tely entitled to the properties as 

section 14 (1) of the Hindu Successio 
Act and that she did not get the p 
perties under the award as stated i 
section 14 (2) of the said Act. Th 
award, without declaring the pre-exist 
ing title independently, made the parti 
agree for certain rights mentioned in th 
award. In such cases, the parties t 
such arrangement are bound to abide 
the terms contained in the said award. 


11. In Mt. Kirpo v. Bakhiawar Singh}, 
it has been laid down: 


“* Where there is a dispute about pro- 
perty between two rival claimants and 
that dispute is settled by a compromise, 
their title flow from the compromise 
because they give up their respective 
claims and accept the compromise as 
the basis of their title. In these cir- 
cumstances, they acquire property 
under the compromise.” 
In the present case also, the first appellant 
has given up her rights and has accepted 
to enjoy the limited right in the suit 
properties with an agreement that the 
suit properties will be taken absolutely 
by the respondent’s father after her death. 













Hence, the decisions in Mt. Kirpo v. 
Bakhtawar Singh}, clearly covers the 
present case. The first appellant i 


bound by the agreement by way of famil 
arrangement which was given in the sha 
of the award in the present case. 


12. The binding nature of the family 
arrangement and the nature of considera- 





1. AIR. 1964 Punj. 474. 
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tion and as to how the family arrangement 
is always binding upon the parties, have 
been discussed in Laxmi Narain v. Bansi 
Lal), Ram Charan v. Girja Nandini*, and 
Pappu Reddiar v. Amaravati (alias) 
Avudayammal*, In the present case also, 
we are able to see that to purchase peace 
in the family, an arrangement was made, 
and the respondent’s father acted upto 
the arrangement by getting a reconvey- 
ance of the property from Arunachalam 
Pillai and paid off the debts. It was 
strenuously contended by Thiru 
U. Somasundaram that there is no positive 
evidence ‘as regards the payment of the 
debt amounting to Rs, 582. Considering 
the lapse of time and also the fact that 
certain of the property was got back by 
the father of the respondent herein, it can 
be clearly, presumed that the parties have 
acted on the family arrangement and 
there is.enough consideration passed 
for such an agreement. 


13. In view of the fact that we are 
proceeding on the family arrangement 
and the binding nature of the award, 
I am not able to see how the question 
of applicability of section 14 (2) of the 
Hindu Succession Act is relevant at 
all to the facts of this case. Nevertheless, 
from the discussion above, I am of the 
view that; the present case comes under 
the category of section 14 (2) of the 
Act, that the first appellant has agreed 
for such 'a course and an award has 
been passed. It cannot be deemed that 
the first 'appellant’s pre-existing right 
has been declared by the award; but, 
in view of the award and arrangement, 
the right | of the first appellant in the 
suit properties, is independent of her 
pre-existing right and hence section 14 
(2) of the Hindu Succession Act alone 
applies to the facts of this case. Apart 
from that, she is estopped by the prin- 
ciples of “ Dioma sory estoppel’ and is 
bound by the family arrangement to 
which she was a consenting party in 
giving away the suit properties absolutely 
to the respondent after her lifetime. 

14. In these circumstances, the second 
appeal is dismissed, but, without costs. 
No leave. ' 


S. V.J. Second Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present.—&. S. Palaniswamy, F. 
S. V. Raman 


D. 


The Madras State Warehousing Corpo- 
1ation represented by its Managing 
Director Respondent. 


(A) Constitution of India (1950), Article 
226—Inter pretation—‘Authority,’ meaning of 
—Siatutory body conferred to carry out 
ee or quasi-Governmental func- 
tions, if an authority— Warehousing Corpora- 
tion Act (LVIII of 1962), sections 23 (2) 
and Regulations framed under, regulation 13. 


On the question whether the State 
Warehousing Corporation, a body corpo- 
rate by virtue of section 18 of the Central 
Act (EVITI of 1962) is an authority within 
the meaning of Article 226 of the 
Constitution. 


Held, that, the word ‘authority’ is not 
defined in the Constitution. The dic- 
tionary meaning of the word ‘ authority’ 

is clearly wide enough to include all 
bodies created by a statute on which 
powers are conferred to carry out Govern-, 
mental or quasi-Governmental] functions. 
Judging from the functions of the State 
Warehousing Corporation, it is manifest 
that the respondent-Corporation, created 
under the statute, has powers to carry 
out certain functions which are quasi- 
Governmental in nature. No doubt it 
is a body corporate. But that dces not 
make it any the less an authority enjoined 
with certain quasi-Governmental func- 
tions. [Paras. 4, 5.] 


(B) Constitution of India (1950), Article 226— 
Scope—Breach of statutory duty by a 
statutory body in proceedings against its 
employee—Aggrieved person (employee), if 
can invoke writ jurisdiction. 
Under the writ jurisdiction, the High 
Court can interfere if there is breach of 
any statutory duty governing a public 
body even though the relationship bet- 
ween the aggrieved person and the 


Petitioner * 





* W.P. No. 1841 of 1969. 
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statutory body may be that of an 
employee-employer under a contract of 
service. [Para. 6.] 


C) Madras State Warehousing Corporation 
General and Staf Regulations (1965), Regula- 
tion 13—Proceedings against delinquent 
employee—Managing Director holding all 
the charges proved on the basis of the written 
Statement of the employee—Proceeding, if 
has been vitiated. 


According to Regulation 13 ofthe Madras 
State Warehousing Corporation General 
and Staff Regulations, 1965, the 
delinquent employee shall be required, 
within a reasonable time, to put in a 
written statement of his defence and to 
state whether he desires an oral enquiry 
or only to be heard in person and an 
oral enquiry shall be held if such an 
enquiry is desired by the person concern- 
ed. In the instant case, this mandato 
provision was flagrantly violated, 
because the Managing Director lost 
sight of the explanation dated 4th 
November, 1968, in which the petitioner 
demanded an open enquiry. The peti- 
tioner was also not served with a final 
memo. setting out the provisional con- 
clusion arrived at by the Managing 
Director with regard to penalty and 
he was not asked to show cause as to 
why the said penalty should not be 
imposed. In this view also, the pro- 
ceeding is vitiated. [Para. 8.] 
(D) Constitution of India (1950), Article 226 
—Scope—Petitioner not filing appeal to the 
Chairman from the order removing him 
from service—Chairman agreeing with the 
recommendation for — removal—Petitioner, 
should exhaust the formality of appeal. 


In the order passed by the Managing 
Director removing the petitioner from 
service, it is stated that the case was 
submitted to the Chairman with the 
recommendation for removal of the peti- 
tioner from service and the Chairman 
had eed with the recommendatio 

made therein. Inasmuch as the Chair- 
man had already come to a conclusion 
adverse to him, it was not incumbent upon 
the petitioner to exhaust the formality of 
an appeal to the Chairman. (Para. 9.] 
Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith, the High Court 
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will be pleased to issue a writ of certiorari 
calling for the records relating to the 
order of the respondent-corporation 
contained in its Managing Director’s 
proceedings Rc. No. 12463/67 (B.2),dated 
21st February, 1969 and quash the said 
order. 


S. Ramasubramaniam and S. M. Subra- 
manyam, for Petitioner. 


K. S. Bakthavatsalam, for the Government 
Pleader, for Respondent. 


The Court made the following 


Orver.—While the petitioner, Raman, 
was working as Warehouse Superin- 
tendant at Karur under the Madras 
State Warehousing Corporation, the 
respondent herein, he was served with 
a charge memo. dated gth May, 1968, 
pointing out certain lapses. Before final 
orders could be passed on the matter, 
he was served witha memo. of additional 
charges for alleged lapses of in subordi- 
nation, indiscipline and dishonesty. On 
16th September, 1968, he was placed 
under suspension and was relieved of 
his duties with effect from 19th Septem- 
ber, 1968 and thereafter 12 con- 
solidated charges were framed against 
him. He was asked to show cause before 
20th November, 1968, as to why he should 
not be removed from service for those 
charges. On 4th November, 1968, he 
submitted a letter to the Managing 
Director stating that he had already 
submitted his explanation on 22nd May, 
1968 in respect of the charge memo. 
dated 9th May, 1968, that he was not 
responsible for the c framed 
against him and that he might be allowed 
to explain his grievances in an open 
enquiry. He followed up this by a 
subsequent explanation dated 22nd 
November, 1968, in which he repudiated 
the allegations made against him in 
support of the charges and prayed that 
the charges may be dropped. In that 
explanation he did not say that an oral 
enquiry should be held or that any 
witnesses on his side should be examined. 

inking that the petitioner had not 
asked for an oral enquiry and overlooking 
the request already made by him in his 
communication, dated 4th November, 
1968, the Managing Director considered 
the explanation and held that the expla- 
nation was not acceptable and the charges 
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were proved. On 21st February, 
passed the 


the Managing Director 
following order: 


‘He is found to be guilty of all the 
12 charges now framed against him and 
the case was submitted to Chairman 
with the recommendation for removal 
from service as indicated in the 
charge memo. and the Chairman has 
agreed with the recommendation 
made. 


As such, according to Regulation No. 
12 (7) of the Madras State Warehous- 
ing Corporation Staff Regulation 1965, 
Thiru S. V. Raman, Warehouse 
Superintendent is removed from the 
services of the Madras State Ware- 
housing Corporation with effect from 
16th February, 1968 afternoon”. 


It is to quash this order that this petition 
under Article 226 of the Constitution has 
been filed. . 


2. The petitioner contends inter alia 
that the order of the respondent is in 
violation of the provisions of the Regula- 
tions which enjoin upon the Corporation 
to follow a particular procedure in 
departmental action, that the said pro- 
cedure has been violated and that, as 
such, the entire proceeding is vitiated. 
It is also his submission that no opportu- 
nity was given to him to prove his 
innocence in spite of the fact that he had 
asked for an open enquiry. 


3. On behalf of the respondent, a 
counter-affidavit has been filed alleging 
inter alia that the procedure followed 
is in accordance with the Regulations, 
that, as the petitioner did not want an 
oral enquiry to be conducted in his 
explanation, dated 22nd November, 1968, 
no oral enquiry was held and that, there- 
fore, the enquiry is not in any way viti- 
ated. It is further contended that the 
respondent being only a statutory Corpo- 
ration, this petition, filed under Article 
226 of the Constitution, is not main- 
tainable. Further, it is contended that 
under the ‘Regulations, the petitioner 
is entitled to prefer an appeal to the 
Chairman of the Executive Committee 
against the order of the Managing 
Director and that without exhausting 
the remedy of the appeal, the petitioner 


20° 


15F 


is not entitled to invoke the writ juris- 
diction of this Court. 


4, The respondent, Madras State Wa-e- 
housing Corporation, is a body corporate 
established by the Madras State Govern- 
ment by virtue of the powers con- 
ferred on them under section 18 of 
the Warehousing Corporation Act 
(LVIII of 1962). This Act was pas- 
sed providing for the incorporation 
and regulation of corporations for the 
purpose of warehousing of agricultural 
produce and certain other commodities 
and for matters connected therewith. 
This Act confers power upon the Central 
G vernment to establish a Corporation 
by the name of the Central Warehousing 
Corporation. The Act defines the func- 
tions of the Central Warehou ing Corpo- 
ration under section 11 of the Act. 
Chapter III deals with State Ware- 
hou ing Corporations. It is by virtue 
of section 18 that the State of Madras 
established the respondent-Corporation. 
Section 24 of the Act specifies the func- 
tions of the State Warehousing Corpora- 
tion. The functions are: 


(a) acquiring and building godowns 
and warehouses at such places within 
the State as it may, with the previous 
approval of the Central Warehousing 
Corporation, determine; 


(b) running warehouses in the State for 
the storage of agricultural produce, 
seeds, manures, fertilisers, agricultural 
implements and notified commodi- 
ties; 

(c) arranging facilities for the trans- 
port of agricultural produce, seeds, 
manures, fertilisers, agricultural imple- 
ments and notified commodities to and 
from warehouses; 


(d) acting as an agent of the Central 
Warehousing Corporation of the Govern. 
ment for the purposesof the purchase, 
sale, storage and distribution, of agri- 
cultural produce, seeds, manures, ferti- 
lisers, agricultural implements and 
notified commodities; and 


(e) carrying out such other functions 
as may be prescribed. 


According to section 18, the State 
Warehousing Corporation is a body 
corporate having perpetual succession 
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and a common seal, with power to acquire 
hold and dispose of property and to 
contract, and may, by the said name, sue 
and be sued, It is contended for the 
respondent that the State Warehousing 
Corporation is not an ‘authority’ within 
the meaning of Article 226 of the Consti- 
tution and that, therefore, this petition, 
filed under that Article, is not competent. 
Clause (1) of Article 226 of the Consti- 
tution runs thus: 


“226. (1) Notwithstanding anything 
in Article 32, every High Court shall 
have power, throughout the territories 
in relation to which it exercises juris- 
diction, to issue to any person or 
authority, including in appropriate 
cases any Government, within those 
territories, directions, orders or writs, 
including writs in the nature of habeas 
corpus, mandamus, prohibition, quo 
warranto and certiorari, or any of them 
for the enforcement of any of the rights 
conferred by Part III and for any other 


purpose.”’ 


Under this Article, this Court can issue 
any of the writs to any persons or autho- 
rity for the enforcement of any of the 
rights conferred by Part III and for any 
other purpose. The word ‘‘ authority ” 
is not defined in the Constitution. The 
word ‘authority ” occurs in Article 12, in 
which it is stated that the expression 
“the State” includes the Government and 
Parliament of India and the Government 
and the Legislature of each of the States 
and all local or other authorities within 
the territory of India or under the control 
of the Government of India. The 
geoon arose for consideration before 

e Supreme Court in Electricity Board, 
Rajasthan v. Mohan Lal, whether the 
word ‘‘State”’ occurring ia Article 12 
would include the Electricity Board of 
Rajasthan, a body corporate, consti- 
tuted under the Electricity Supply Act 
(LIV of 1948). At page 1869 it is 
observed: 


“ The meaning of the word ‘authority’ 
given in Webster’s Third New Inter- 
national Dictionary which can be appli- 
cable is ‘ a public administrative agency 
or corporation’ having quasi-Govern- 
mental powers and authoritsed to 





re (1368) 1 S:C1. a (1967) 3 S.C.R. 377: 
A.I.R. 1967 S.C. 
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administer a revenue-producing public 
enterprise. This diction meanin 

of the word ‘authority’ is clearly wide 
enough to include all bodies created 
by a statute on which powers are 
conferred to carry out Governmental 
or quasi-Governmental functions. The 
expression ‘other authorities’ is wide 
enough to include within it every 
authority created by a statute and 
functioning within the territory of 
India, or under the control of the 
Government of India; and we do not 
see any reason to narrow down this 
meaning in the context in which the 
words ‘other authorities’ are used in 
Article 12 of the Constitution.” 


On the above principle, the Supreme 
Court held that the Electricity Board 
of Rajasthan was clearly an authority 
to which the provisions of Part LII of 
the Constitution were applicable. 









5. In the instant case, judging from th 
functions of the State Warehousing Corpo- 
ration, it is manifest that the respondent- 
corporation, created under the statute, 
has powers to carry out certain functio 
which are quasi-Governmental in nature. 
No doubt it is a body corporate. But 
that does not make it anytheless 
authority enjoined with certain quasi 
Governmental functions. 


6. There is a long catena of cases in 
which it has been held that a person 
aggrieved can invoke the writ jurisdic- 
tion of this Court under Article 226 of 
the Constitution or of the Supreme Court 
under Article 32 of the Constitution 
against statutory corporations in regard 
to proceedings against their employees. 
In Life Insurance Corporation v. Sunil 
Kumar Mukherjee1, the Supreme Court 
dealing with the case of the Life Insurance 
Corporation of India, held that where the 
services of its employees were terminated 
on the ground that their performance 
was found poor by the committee 
specially appointed for the purpose with- 
out any enquiry or without giving any 
opportunity to the concerned employee, 
the orders are liable to be quashed. In 
Mafatlal Barot v. Divisional Controller, 
State Transport, Mehsena*, the Supreme 
Court pointed out that Courts can 





1. (1964) 1 L.L.J. 48 
2. (1967) 2 S.C.J. 64: "AIR. 1966 S.C. 1364. 
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interfere wth the orders of dismissal 
by the Road Transport Corporation. 
See also D.: L. Board, Calcutta v. Jaffar 
Imam', This Court also has consis- 
tently taken the view that under the 
writ jurisdiction it can interfere if there 
is breach of any statutory duty en 
a public body even though t rela- 
tionship between the eee: person 
and the statutory body may be that of 
an employee employer under a contract 
of service. See T. C. M. Pillay v. 
Indian Institute of Technology*, and 
Ramanujam v. Zonal Manager, L.I.C.?. 


7. For the foregoing reasons I hold that 
this petition is maintainable. 


8. Section 42 of the Act confers power 
upon the Warehousing Corporation to 
make regulations for the purpose of 
giving effect to the provisions of the 
Act. Sub-section (2) of section 23 
provides that every person employed 
by a State Warehousing Corporation 
shall be subject to such conditions of 
service and shall be entitled to such 
remuneration as may be determined 
by regulations made by the Corporation 
under the Act. By virtue of the powers 
of making ‘regulations, the respondent 
has made the Madras State Warehousing 
Corporation General and Staff Regu- 
lations, 1965, Among other things the 
Regulations provide for the disciplinary 
action, the punishments that could be 
imposed, the authorities who could 
impose the punishment, the authorities 
to whom appeal should be preferred and 
the procedure to be followed in imposing 
penalties. Regulation 13 providing for 
the procedure to be followed in imposing 
penalties is almost in pari materia with 
rule 17 of the Civil Services (Classifi- 
cation, Control and Appeal) Rules. 
According to this Regulations, the delin- 
quent shall be required, within a reason- 
able time, tò put in a written statement 
of his defence and to state whether he 
desires an oral enquiry or only to be 
heard in person and an oral enquiry 
shall be held if such an enquiry is desired 
by the person conceal: It is also 
provided that at the oral enquiry evidence 
shall be heard as to such of the allegations 





1. (19 1 SOJ, 332 : (1965) 3 S.C.R. 453: 
ALR. 1966 S.C. 2 

2. IMLS 70 : TLR. (1965) 2 Mad. 24. 

3. (1968) 2 M.LJ. 
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as are not admitted and the witnesses 
who given evidence in support of the 
charge. After the enquiry is completed, 
the person charged is entitled to put in, 
if he so desired, any further written 
statement of his defence. After the 
enquiry is completed and after the autho- 
rity competent to impose the penalty has 
arrived at a provisional conclusion in 
regard to the penalty to be imposed, the 
person charged shall be supplied with a 
copy of the report of the enquiring autho- 
rity and be called upon to show cause 
within a reasonable time, against the 
particular penalty proposed to be in- 
flicted. In the instant case, this manda- 
tory provision was flagrantly violated. 
In answer to the charge memo. dated 
gth May, 1968, the petitioner submitted 
an explanation on 22nd May, 1968. 
When the consolidated charges were 
framed against him on 16th September, 
1968, the petitioner gave two explana- 
tions, one on 4th November, 1968, and 
the other on 22nd November, 1968. 
In the former explanation, he categori- 
cally stated that he was innocent of the 
charges framed against him and that 
he should be allowed to explain his 
grievances before the Chairman in an 
open enquiry. No doubt, the second 
explanation, dated 22nd November, 1968 
was filed after the expiry of the time given 
to him for submission of his explanation. 
But that explanation was not rejected 
on the ground of late submission. As 
a matter of fact, that explanation was 
taken into account by the respondent and 
it is read as one of the documents in the 
proceedings drawn by the respondent. 
It is obvious that the Managing Director 
lost sight of the explanation, dated 4 
November, 1968, in which the petitioner 
demanded an open a iry. Unde 
the erroneous assumption that no request 
for enquiry was made by the petitioner 
the Managing Director merely considered 
the written explanation given by the 
petitioner and proceeded to hold that 
all the charges framed against the peti- 
tioner were proved by records. Thi 
conclusion is vitiated and is unsustain 
able. The petitioner was also not serve 
with a final memo. setting out the pro 
visional conclusion arrived at by th 
Managing Director with regard to penalty 
and he was not asked to show cause 

to why the said Paay a should not be 
imposed. In this view also, the proceed 
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ing is vitiated. In the result, the order 
of removal of the petitioner from service 
is unsustainable. 


9. The objection that the petitioner is 
not entitled to apply under Article 226 
of the Constitution without exhausting 
his remedy of appeal provided under the 
Regulations, is without substance. No 
doubt, under the Regulations, the peti- 
tioner was entitled to file an appeal to 
the Chairman of the Executive Com- 
mittee. But in the order passed by the 
Managing Director removing the peti- 
tioner from service it is stated that the 
case was submitted to the Chairman with 
the recommendation for removal of the 
petitioner from service and the Chairman 
had agreed with the recommendation 

ade therein. It is rightly contended 
n behalf of the petitioner that, inasmuch 
as the Chairman had already come to a 
conclusion adverse to him it was not 
incumbent upon the petitioner to 
exhaust the formality of an appeal to 
the Chairman. Therefore, in the pecu- 
liar circumstances of this case in which 
the petitioner was placed, it was not 
incumbent upon him to prefer an appeal 
to the Chairman before applying to 
this Court. 


10. In the result, the writ is allowed 
and the order of the respondent, dated 
2ist February, 1969 is set aside. There 
will be no order as to costs. This, 
however, does not preclude the respon- 
dent from initiating fresh proceedings 
and from dealing with the matter in 
accordance with law, if so desired. 


V.M.K. Writ allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


Present:—T. Ramaprasada Rao, F. 
G. M. Ali Petitioner * 
D. 

Mrs. M. Rosary Ammal Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 10o— Transfer 
of Property Act (IV of 1882), sections 
106 and 116—Tenant holding over after 
expiration of period of lease—Eviction of 
under section 10 of Rent Control Act— 
Notice under section 106, Transfer of 
Property Act, if  necessary—Period of 
noluwe—Effect of acceptance of higher rent 
from date of holding over. 


A notice of determination of tenancy in 
accordance with section 106 of the 
Transfer of Property Act is necessary 
before a landlord could initiate proceed- 
ings under the Madras Buildings (Lease 
and Rent Control) Act even where the 
tenancy is created by holding over. But 
this is subject to the essential pre-requisite 
that there is no contract to the contrary. 
Such a notice should conformably be in 
terms agreed to between the landlord 
and the tenant prior to the commence- 
ment of such holding over by the tenant. 


[Paras, 8, 11.] 


If a tenant ‘“‘holds over,” the terms of 
the quondam lease are imported into 
the fresh tenancy created by law under 
section 116 of the Transfer of Property 
Act and it is reasonable to import, unless. 
there is evidence to the contrary, the 
terms of the original lease into the new 
statutory lease. The period of notice 
in the expired lease is one of the terms 
of such a lease. This term has to be 
therefore necessarily carried over and 
should impliedly govern the contract of 
lease between the landlord and tenant 
even in cases where section 116 of the 
Transfer of Property Act applies. 


[Para. 12.] 


It is by now well established that it 
cannot be said with certainty that a 
fresh lease emerges by reason only of 





*C.R.P. No. 262 of 1967 and 
C.M.P. No. 9373 of 1967. 
23rd January, 1970. 


1) G. M. ALI v. M. ROSARY AMMAL (Ramaprasada Rao, J.). 


| 
the fact of acceptance of an increased 
rent by the landlord when the tenant 
began to hold over. The question is 
one of inference from the facts and 
circumstances of the particular case 
whether the parties intended by the 
new term as to rent to put an end to the 
old tenancy and create a new tenancy. 


[Para. 13.] 


Petition under section 25 of the Madras 
Buildings (Lease and Rent Control) 
Act. 1960 ,praying the High Court to 
revise, the decree of the Court of Small 
Causes (IV Judge), Madras, dated 13th 
December, 1966 and passed in H.R.A. 
No. 455 of 1966 against H.R.C. No. 
3569 of 1965 on the file of the Rent Cont- 
roller, Madras. 


P. Sivaramakrishnaiah, and R. Subrah- 
manyam, for Petitioner. 


M. A. Srinivasan, for Respondent. 
The Court ‘delivered the following 


Juvesment.—In this civil revision peti- 
tion an interesting question arises, 
whether a| notice of determination of 
tenancy is! necessary in the case of a 
tenant who holds over, and, if it is 
necessary, whether such a notice should 
conformably be in terms agreed to 
between the landlord and the tenant 
prior to the commencement of such 
holding over by the tenant. Under a 
tenancy agreement Exhibit P-1, dated 
24th November, 1954, the petitioner 
was let into'possession of premises No. 100, 
Broadway,’ Madras. Jnter aha the 
agreement ‘provided that the tenancy 
shall be in' accordance with the English 
calendar month and that the petitioner 
shall use the premises only for his own 
purposes and shall not sublet or assign 
the whole’ or any portion thereof. 
‘Clause 6 of the agreement runs as follows: 


“ The lessee agrees to take on lease 
the premises for a period of one year 
commencing from 1st December, 1954 
and is terminable on a month’s notice on 
either side on the expiry of this lease.” 


After the period of the tenancy was over 

the petitioner was holding over as a 

month to month tenant. In the year 

1965, the réspondent filed an application 

under sections 10 (2) (it) (b) and ro (3) 

{a) (i) of the Madras Buildings (Lease 
l 


157 


and Rent Control) Act, 1960, for evicting 
the petitioner from the premises on the 
grounds of using the premises for a 
purpose other than that for which it was 
et out and also on the ground that it 
was required for her own use and occupa- 
tion. On the two grounds the Courts 
below found that the tenant used the 
premises for a purpose other than that 
for which it was leased out without the 
written consent of the petitioner and 
that in any event the landlady required 
the premises for ber own use and occupa- 
tion and that such a requirement was 
bona fide. An appeal to the appellate 
authority was unsuccessful. e present 
revision has been filed against the said 
order. 


2. The question whether the notice of 
determination of tenancy was in order 
or not, was not seriously argued in the 
Courts below as by then the Full Bench 
decision in M/s. Raval & Co. and another v. 
K. G. Ramachandran (Minor) and others}, 
was ruling the day. After filing the 
civil revision petition, the petitioner 
filed C.M.P. No. 9373 of 1967 and 
prayed for leave to raise the following 
additional ground: 


‘The lower appellate Court ought to 
have dismissed the appeal inasmuch 
as the respondent had not admittedly 
terminated appellant’s tenancy by a 
notice as required under the Transfer 
of Property Act.” 


This petition was posted along with this 
civil revision petition and when it 
came up for hearing finally before me, 
I allowed the same to be raised as appa- 
rently the petitioner was prompted to 
raise the additional ground in view of 
later pronouncement of the Supreme 
Court in Manujendra Dutt v. P. P. Roy 
Chowdhury*?. C.M.P. No. 9373 of 1967 is 
therefore allowed. 


3. Regarding the merits arising in the 
subject-matter of the civil revision 
petition, I am unable to interfere as 
both the Courts concurrently found that 
the petitioner was using the premises 
for a purpose other than that for which 
it was let, and in any event the premises 


1. I.L.R. (1966) 2 Mad. 437 : (1966) 2 M.L.J. 
68 (FB.). 
2. (1967) 1 An.W.R. (S.C.) 61: (1967) 1 
S.C.J. 503 : (1967) 1 S.C.R. 475 : (1967) 1 M.L.J. 
61 (S.C.). 
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was required bona fide for the personal 
occupation of the landlady. 


4. The question however is whether 
the proceedings initiated by the land- 
lady under the provisions of Madras 
Act (XVIII of 1960) without issuing 
a notice of determination of tenancy in 
accordance with the provisions of the 
Transfer of Property Act, is valid and 
regular and whether the Courts below 
had the jurisdiction to entertain the 
same if such a notice of determination 
is not proper, regular and legal in the 
eye of law. 


5. Imay at once deal with the objection 
of the learned Counsel for the respon- 
dent that even conceding for argument’s 
sake that such a notice of determination 
of tenancy was necessary, such a notice 
was issued to him under Exhibit R-1, 
dated 8th July, 1965, received by the 
petitioner on gth July, 1965, terminating 
the tenancy with the end of July, 1965. 
On the strength of Exhibit R-1 it was 
vehemently argued that the provisions 
of the Transfer of Property Act have 
been complied with and in particular 
section 106 thereunder and therefore the 
contention of the petitioner that no 
valid notice of termination of tenancy 
has been issued has to fail. The answer 
to this is that this is a case in which the 
petitioner was holding over after the 
expiry of the period of one year specifi- 
cally prescribed as the period of the 
lease under Exhibit P-1 and thereafter 
the petitioner was only holding over and 
as Exhibit P-1 provided expressly for 
the determination of the tenancy by 
giving a month’s notice to the tenant, 
Exhibit R-1 does not satisfy such a 
requirement as only a period less than 
a month ending with the month of 
tenancy was provided thereunder. I 
have already referred to clause 6 of the 
agreement which provides that the 
tenancy was terminable on a month’s 
notice on either side on the expiry of the 
lease. On the strength of this clause 
it is stated that Exhibit R-1 does not 
satisfy the requirement of the Transfer 
of Property Act. 


6. Itis in such a conspectus of facts and 
events that the two questions which I 
have posed in the beginning arise in 
the instant case. The first poser is 
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of answer. After the efflux of 
the lease by expiry of the period thereof, 
a tenant ordinarily holds over as a 
tenant thereto on the same terms and 
conditions as provided and agreed to 
under the original agreement of lease. 
The controversy whether the tenancy 
during the time when the tenant holds 
over is bound by the original terms of 
lease is to be answered by the second 
poser raised by me. But the contention 
of Mr. Sivaramakrishnaiah, learned 
Counsel for the petitioner is that even at 
a time when the tenant holds over, the 
landlord and tenant are equally bound 
by the terms agreed to under the original 
lease, including the clause as to its 
terminability. To expand the argument, 
it is contended that there is, under 
Exhibit P-1, a specific contract to the 
contrary regarding the notice period 
which has been normally and cther- 
wise prescribed under section 106 of the 
Transfer of Property Act as 15 days 
expiring with the end of the month of 
tenancy. Under clause 6, the landlady 
is expected to give a month’s notice 
determining the tenancy which is in 
accordance with the English calendar 
month. Therefore it is stated that 
there has not been a valid notice of 
determination of tenancy in the instant 
case, 


7. As already stated, the first poser 
is easy of consideration. Even for 
tenants who hold over after the expiry of 
the period of the lease, they are entitled 
to receive a valid notice of termination of 
tenancy and this cannot be dispensed 
with. This is because the right of 
irremovability becomes inhered in them 
after the expiry of the period of the 
original lease, by reason of the impact of 
the Rent Control Act and the provisions 
therein. The tenant who holds over 
becomes a statutory tenant in such 
circumstances and he cannot be 
removed unless the landlord satisfies one 
or the other of the conditions pre- 
requisitely laid by statute for the tenant 
being removed from the demised pre- 
mises, As the law stands interpreted 
today, even in cases where the landlord 
has the right or has the necessary data to 
remove or evict a tenant under one or 
the other of the prescribed statutory 
conditions, yet before he could initiate 


N ' G.M. ALI y, M. ROSARY AMMAL (Ramaprasada Rao, J.). 
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proceedings under the Madras Buildings 
(Lease and Rent Control) Act, he 
must have 'determined the tenancy in 
accordance: with the provisions of the 
Transfer of Property Act. Therefore 
it is clear that even in cases where a 
tenant holds over, the landlord is bound 
to give a valid and due notice of deter- 
mination of tenancy and obviously this 
should satisfy the requirements of 
section 106 of the Transfer of Property 
Act. ' 


8. The above conclusion is based on 
the pronouncements of the Supreme 
Court in Manujendra Dutt v. P. P. Roy 
Chowdhury, and as accepted by our 
Court in Kalyanasundaram v. A. R. 
Natarajan*. Therefore the first part 
of the poser has to be answered in the 
affirmative and I am of the view that 
a notice of determination of tenancy in 
‘accordance with the provisions of the 
Transfer of Property Act is necessary 
even in cases where the tenancy is 
created by holding over. B t this is 
subject to the essential pre-requisite 
that there is no contract to the contrary 
in the sense that the contract between 
the landlord and tenant during the period 
when the tenant holds over is not govern- 
ed by terms which are independent, 
new and de hors that which governed 
the parties prior to the holding over of 
the demised premises by the tenant. 


9. Before I answer the next question 
that is in cases of holding over whether 
a notice of determination of tenancy 
should conformably be in terms agreed 
to between, the landlord and tenant 
gan to the commencement of such 
olding over by the tenant, it is necessary 
in the instant case to consider what is, 
the import of a covenant in a contract of 
lease regarding the period of notice to 
be issued for determining a tenancy. 


10. Under section 106 of the Transfer 
of Property Act the normal period of 
notice of determination of tenancy is 
rovided for in the case of lease of 
immovable property for agricultural or 
manufacturing purposes and a lease of 
such property for any other purpose. 





1. (1967) 1 An.W.R. (S.C.) 61 : (1967) 1 S.C.J. 
503 : (1967) 1 M.L.J. 61 (S.C.). 
2. C.R.P. No. 2542 of 1965. 
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In the former case, such a lease is ter- 
minable by six months’ notice expiring 
with the end of a year of tenancy, as 
such leases are deemed to be from year 
to year. In the later case the lease is 
deemed to be one from month to month 
terminable by fifteen days’ notice expiring 
with the end of the month of tenancy. 
But in both the cases if there is a contract 
to the contrary or local law or usage 
which is repugnant to the statutory 
PARAN as above, then such a contract 
or local law or usage to the contrary 
shall prevail. Thus it is seen that if 
there is an express contract between 
the landlord and tenant in relation to 
the demise, then it shall have priority 
and preference and shall be enforceable 
in substitution to the statutory pres- 
cription regarding the period of notice 
to be provided in a notice of determina- 
tion of tenancy. If there is a stipulation 
between the landlord and tenant that 
the tenancy would be terminable by a 
month’s notice terminable with the 
month of tenancy or any other like 
period as to notice of determination of 
the lease, such a contract is a valid one. 
In fact, in Moosa Kutty v. Thekke}, 
Davadoss and Jackson, JJ., observed as 
follows: 


“It is only in cases where there is no 
contract as to notice that the provisions 
of section 106 would be applicable; 
but where there is a contract as to 
giving notice or waiving notice the 
parties are governed by the terms of 
the contract and the law enacted in 
section 106, Transfer of Property Act, 
cannot apply.” 


In Arunachala v. Ghulam Mahmood}, 
Horwill and Balakrishna Ayyar, JJ., 
expressed the view that when there is 
a contract governing the question of 
notice the Court must read the contract 
in a reasonable way to ascertain what 
the parties intended by way of notice. 
Similarly, in the case of our Court, in 
Kelu v. A. Mamad Kutti”, the learned. 
Judges said: 


“ Seeing that in Exbibit-A there is 

an express provision to surrender on 
en 
A.I.R. 1928 Mad. 687. 


(1950) 2 M.L.J. 535 : ALR. 1951 Mad. 408. 


1. 
2. 
3. (1910) M.W.N. 794. 
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demand, we think there is a contract 
to the contrary within the meaning of 
section 106 of the Transfer of Property 
Act.” 


The Federal Court had occasion to 
consider the import and status of tenants 
under section 116 of the Transfer of 
Property Act in Kai Khushroo v. Bai 
Jerbai', The following observation 
therein is apposite: 


“Tt is perfectly right that the tenancy 
which is created by the ‘holding 
over’? of a lessee or under lessee is a 
new tenancy in law even though many 
of the terms of the old lease might be 
continued in it, by implication....”’ 


11. The question is whether a provision 
cas to period of notice is a term of the 
lease. The oponie sentence in section 
106 of the Transfer of Property Act 
makes it clear that if there is a contract 
to the contrary, both as regards the 

eriod regarding the termination of a 
ease and as regards the other terms 
thereof, then it shall prevail. One such 
contract which can be validly entered 
into between a landlord and tenant 
-when a property is demised, is as regards 
the period for determining such a lease 
either in the course of the period of the 
lease or after the lease has expired by 
Jeflux of time. In either case such a 
covenant is certainly a contract to the 
contrary as provided for in section 106 
of the Transfer of Property Act and this 
provision in the quandum lease would 
certainly be carried forward in cases 
where tenants ‘‘hold ove” and such 
a term would be enforceable as between 
the landlord and tenant in such cases 
unless there is a different contract 
expressly entered into or proved to have 
been entered into between them when a 
tenancy under section 116 of the 
"Transfer of Property Act is created. 
I am therefore of the view that having 
„regard to the fact that a term as to the 
period of notice is an essential element 
of a contract of lease, such a term binds 
the lessor and the lessee even though the 
tenant acquired the status of one who 
“ holds over’? under section 116 of the 
jTransfer of Property Act. 





1. (1949) F.C.R. 262: (1949) F.LJ. 168: 
ALR. 1949 F.C. 124. 
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12. Mr. Srinivasan, learned Counsel for 
the Respondent strongly relied upon 
Bapayya v. Venkataratnam1, There the 
learned Judges were mainly consider- 
ing the case of an agricultural lease. 
But they made an observation that the 
terms as to notice contained in an expired 
lease should not be held to be terms of 
the tenancy arising by holding under 
section 116. The eminent Judges who 
constituted the Bench did not agree 
with ratio in Moosa Kutty v. Thekke*, and 
Kelu v. A. Mamad Kuth*. The decision 
of the Federa] Court in Kai Khushroo v. 
Bai Jerbai*, was not brought to their 
notice. On the foot of the ratio in 
Bapayya v.  Venkataratnam!, it was 
strenuously argued that the term as 
to the period of notice is not a covenant 
in a lease and even if it is, it would not 
bind ‘ holding over’ leases, and there- 
fore in the instant case it was not neces- 
sary for the landlord to give a month’s 
notice to the tenant in accordance with 
clause 6 of the Original Contract of 
lease. In view of the conflict between 
the two Division Benches of our Court, 
I was tempted in the first instance to 
place the papers before my Lord the 
Chief Justice for a reconsideration of 
the aspect by a Fuller Bench. It appears 
to me, however, to be not necessary and 
I would state my reasons therefor. 
The eminent author Mulla, commenting 
on section 116 of the Transfer of 
Property Act, under the caption ‘““Terms 
of holding over,” observed at page 762 
of his Transfer of Property Act, 1882, 
Fifth Edition, as follows: 


“If there is no agreement fixing the 
terms of the new lease the implied 
tenancy is in English Law subject to 
such of the terms of the old lease as 
are applicable to a yearly or monthly 
tenancy. In Digby v. Atkinson’, 
Lord Ellenborough said: 


‘Where the tenant holds over after 
the expiration of the term, he impliedly 
holds subject to all the covenants in 
the lease which are applicable to his 
new situation.’ 


1. (1952) 1 M.L.J. 227 : I.L.R. (1953) Mad. 31. 
2. ALR. 1928 Mad. 687. 

3. (1910) M.W.N. 794. 

4. (1949) F.C.R. 262: A.LR. 1949 F.C. 124. 
5. (1815) 4 Camp. 275, 278. 
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This has been explained im Hyaatt v. 
Griffiths, to mean not merely the 
terms which are necessarily incident 
to a yearly or monthly tenancy, but 
the terms, which may. be incident to 
such a tenure. This rule has been 
followed 'in Indian cases, for the word 
‘renewed’ shows that there is no 
new contract of tenancy........ is 


JIf a tenant “‘holds over” the terms of 
\the quondam lease are imported into 
the fresh tenancy created by law under 
section 116 of the Transfer of Property 
Act, and it is reasonable to import, 
unless there is evidence to the contrary, 
the terms of the original lease into the 
new statutory lease. The period of 
notice in the expired lease is one of the 
erms of such a lease. This term has 
o be therefore necessarily carried over 
and should impliedly govern the con- 
act of lease between the landlord and 
tenant even in cases where section 116 
applies. The matter is- now settled 
beyond controversy by the Supreme 
Court in Manujendra Dutt v. P. P. Roy 
‘Chowdhury? ‘There the facts were as 
follow. By a registered lease dated 
4th December, 1934, the lessee entered 
into possession of the land’ on an agreed 
monthly rent. The lease was for a 
fixed term of 10 years and the tenant 
kad the option of renewal provided 
he offered’ a certain rate of rent as 
provided in the deed. The lessee was 
entitled to erect superstructures on the 
demised land, but he was bound on 
termination or sooner determination of 
the lease, to restore to the lessors the 
Jand demised after removing the struc- 
tures. There were other terms which 
-are not important for our consideration. 
Clause 7 therein, however, provided as 
follows: | 
“ Provided always and it is hereby 
agreed and declared that if it be 
required that the lessee should vacate 
the said premises at the end of the said 
term of 10 years the lessee will be 
served with a 6 months notice ending 
with the expiry of the said term and 
it is further agreed that if the lessee 
is permitted to hold over the land 
after the expiry of the said term of 








1. (1851) 17 Q.B. 505 
2. (1967) 1 S.CJ. 
S.C.) 61. 
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10 years the lessee will be allowed a 

six months notice to quit and vacate 

the said premises.” 
Thus it was clear that the lessee was 
entitled to a six months notice in the 
following two events before he could: 
be required to vacate: (1) If the lessors 
desired the lessee to vacate at the end of 
10 years and not to renew the lease, they 
were bound to give six months notice 
ending with the expiry of the term of 
10 years, and (2) if on the expiry of the 
term the lease was not renewed but the 
lessee was allowed to hold over the 
lessors were bound to give him six months’ 
notice before being asked to quit. The 
lessee ‘‘held over” after the expiry of 
the lease and in a suit for eviction 
the question arose whether a notice of 
determination of tenancy was at all 
necessary and if it was so necessary, 
whether the terms as provided in clause 7 
extracted above was applicable. The 
Supreme Court was of the view that 
notwithstanding the interception of the 
Rent Control Acts, the landlord is 
bound to give a notice of determination . 
of tenancy under section 106 of the 
Transfer of Property Act before he could 
initiate proceedings under the Rent 
Control Act. After having settled 
this controversial question the Supreme - 
Court, having regard to the facts of the 
case, laid down in unequivocal terms that 
the right of the lessee to have a notice 
as provided for by the proviso to clause 7 
was not in any manner affected by the 
special provisions under the Rent Acts 
(there section 3 of the Calcutta Thika 
Tenancy Act). No doubt, the Supreme 
Court was prompted by equitable consi- 
derations as well in having carried for- 
ward this covenant as to period of notice 
even to “‘holding over”? tenancies. But 
that was not the only consideration which 
prompted the Supreme Court to finally 
hold that the lessee’s right to havea notice 
68 agreed to prior to the commencement 
of the “‘holding over’? tenancy was 
preserved as it was indeed a term of the 
contract of lease which has necessarily 
sloped down into ‘“‘holding over” 
tenancy as well. In the light of the 
ratio of the Supreme Court as above, it 
is not necessary that the subject requires 
any more consideration. 
13. Another question was incidentally 
raised by Mr. Srinivasan that there has 
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“been a new contract of tenancy when the 
petitioner began to “‘hold over.” This 
argument is purely rested on the ground 
that from time to time the rents were 
increased and by reason of such accep- 
tance of increased rent, a new contract 
has emerged and therefore the terms 
of the old lease are no longer enforce- 
jable and binding. It is by now well 
established that it cannot be said with 
certainty that a fresh lease emerges 
by reason of the acceptance of an increased 
rent by the landlord and thus varying 
the term as to the quantum of rent in 
the original contract of lease. There 
is no evidence in this case that excepting 
tor such a change in the quantum of rent, 
the parties ever be in any wise different 
from the terms of the original contract. 
Natesan, J., in Natesa v. Arumugha}, 
and Lakshmiammal v. Sivakamu Natesan*, 
after an elaborate discussion of the case 
law on the question, held that it is not 
every alteration of rent, even if it be by 
agreement between the parties, that 
necessarily brings about a fresh tenancy. 
The question is one of inference from 
the facts and circumstances of the parti- 
cular case whether the parties intended 
by the new term as to rent to put an 
end to the old tenancy and create a new 
tenancy. I respectfully adopt the obser- 
vation ofmy learned brother. In fact, the 
petition itself was founded on the ground 
of using the premises for a purpose other 
than that for which it was let out and 
this necessarily has relation to the original 
lease and not to an alleged new tenancy. 
The conduct of the respondent belies 
that there was any new tenancy created 
between herself and the petitioner by 
reason of the increase in rent and accep- 
tance of such increased rent. I am 
unable, therefore, to agree with Mr. 
Srinivasan on this ground. 


14. There is abundant authority in 
our own Court and finally the Supreme 
Court has also said that the period for 
determining the tenancy is a term of the 
contract of lease. This being so, in 
the instant case, the notice Exhibit 
R-1 does not satisfy the requirement of 
section 106 of the Transfer of Property 
Act because such a notice followed 





1. (1968) 81 L.W. 325 : LL.R. (1968) 3 Mad. 
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the terms of section 106 but has not 
implemented the term as to the period 
of notice which was envisaged in Exhibit 
P-1, the original lease, which provided. 
for the determination of such tenancy by 
giving a month’s notice to the tenant. 
No such month’s notice has been given 
in the instant case. The respondent had. 
therefore no jurisdiction to initiate pro- 
ceedings before the Rent Controller. 
The order of the Court below is without 
jurisdiction and has to be set aside. The 
Civil Revision Petition is therefore 
allowed, but in the circumstances there 
will be no order as to costs. 


V.K. Petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 


Present :—T. Ramaprasada Rao ‘and 
G. Ramanujam, FJ. 

A. Kannu Petitioner* 
v. 


The State of Madras, represented by 
the Deputy Commercial Tax Officer, 
Tirupattur, N.A. District. Respondent. 


Madras General Sales Tax Act (Iof 1959), 
Sections 3, 2 (r) Explanation and (2) (g)— 
Sale of produce taxable under Madras Agri- 
cultural Produce Market Act (XXIII of 1959) 
—If exempted from tax under Madras General 
Sales Tax Act—Explanation to section 2 (r), 
validity—Agriculturist converting agricul- 
tural produce into another product for the- 
purpose of easy marketing and selling them— 
If ‘dealer’ liable to pay sales tax. 


Section 18 of the Madras Agricultural 
Produce Market Act begins with the 
non abstante clause ‘notwithstanding any- 
thing contained in the Madras General 
Sales Tax Act, 1959.’ It follows that 
notwithstanding the levy under section 
3 of the Madras General Sales Tax 
Act, the market committee shall levy 
cess by way of sales tax on any notified 
agricultural produce bought or sold 
in the notified market area. The con- 
tention, therefore, that section 18 of the 
Madras Agricultural Produce Market 


* W.P. No. 956 of 1969. 30th March, 1970. 


1} KANNU 7, STATE OF MADRAS (Ramaprasada Rao, J.). 


Act virtually takes away the right of 
the Revenue to assess, levy and collect 
sales tax under the provisions of the 
Madras Sales Tax Act, on any notified 
agricultural produce, is untenable. 


[Para. 2.] 


Explanation to section 2 (r) of the 
Madras General Sales Tax Act is 
merely elucidatory of the expression 
‘agricultural or horticultural produce.’ 
It does not delimit or in any way impinge 
upon the real meaning of the words 
agricultural produce appearing in the 
main clause and hence is not ultra 
vires. [Para. 3.] 


It is obvious that if an agriculturist 
involves himself in agricultural opera- 
tions and ultimately gets from the land 
produce, then it is clear that such pro- 
duce harvested by him and reaped out 
of such harvest is only intended as a 
substitute for income from the land and 
such income, if earned by converting the 
agricultural produce into another for 
the purpose of easy marketing cannot 
cease to be income. It may be that 
the agriculturist had to necessarily 
indulge himself in a sale of the produce 
which may have a bearing on trade or 
commerce. But in order to be taxable 
the activity must be the commercial 
activity of a businessman or tradesman 
but for which the income could not 
have been earned. [Para. 4..] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in 
the affidavit filed therewith the High 
Court will: be pleased to issue a writ of 
prohibition prohibiting the respondent 
from taking all further proceedings in 
pursuance of his notice Rc. No. A 1/68-69 
dated 22nd March, 1969. 

T.S. Viswanatha Rao and K. Venkataraman, 
for Petitioner. 


K. Venkataswami, the Assistant Govern- 
ment Pleader, for Respondent. 


The Judgment of the Court was delivered 
by 

Ramaprasada Rao, F.—The petitioner 
claiming himself to be an agriculturist 
owning lands in Matrapalli village, Tiru- 
pathur Taluk, North Arcot District, has 
filed this writ petition seeking for a writ 
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of prohibition restraining the respondent 
from taking further proceedings in pur- 
suance of the notice dated 22nd March, 
1969, issued by him to the petitioner 
proposing to levy sales tax on sale of 
jaggery, admittedly sold by him. The 
case of the petitioner is that he is an’ 
agriculturist and he has raised sugarcane 
on his lands, and as there were no facili- 
ties for transport and as there was no 
market for sugarcane as such, he had 
to convert the sugarcane into jaggery and 
thereafter realise his agricultural income 
by sale thereof. The petitioner admits 
that during the years 1967-68 and 1968- 
69, he effected sales of jaggery to the 
tune of Rs. 34,381.28. His case, 
however, is that as jaggery has been 
notified as an agricultural produce under 
section 2 of the Madras Agricultural 
Produce Market Act of 1959, and as 
section 18 (1) thereof authorises the 
levy of a cess by way of sales tax, it 
follows that there could be no other levy 
in the nature of sales tax, may it be under 
the Madras General Sales Tax Act, 1959, 
as well. His objection to the levy under 
the Madras General Sales Tax Act (herein 
after called the Act) is that the Madras 
Agricultural Produce Act (hereinafter 
called the Produce Act) forms part and 
Parcel of the Sales Tax Law, and section 
3 of the Act should therefore be construed 
as the main charging section for sale of 
jaggery or agricultural produce, and 
section 18 of the Produce Act be inter- 
preted as an exception thereto. His 
next contention is that under section 2 (r} 
of the Act, agricultural produce has been 
explained to be produce other than tea, 
but not including such produce as has 
been subjected to any physical chemical 
or other processes for being made fit for 
consumption, save mere cleaning, grading 
sorting or drying. The argument is that 
this non-inclusion of the produce which 
has been subject to a process violates the 
real sense and meaning of the main pro- 
vision under section 2 (r) of the Act and 
therefore it has to be struck down or held 
to be ultra vires of the powers of the local 
Legislature. The third contention is 
that the petitioner, in any event, is not a 
dealer in jaggery and his entire scheme 
of operations which resulted in the sale 
of jaggery and the realisation of money 
or price thereafter is only in the process 
of his activity to earn income and not as a 


164 


businessman trading in a commodity 
for the purposes of trade or commerce as 
is popularly understood. 


2. In so far as the first contention is 
concerned, section 18 of the Produce 
Section 
18 begins with the non abstante clause, 
“ Notwithstanding anything contained in 
Sales Tax Act, 
(I of 1959)”. This clause, if made 
operative, the contention has to 
fail. It follows from the above paranthe- 
sis, that notwithstanding the levy under 
section 3 of the Act, the Market Committee 
shall levy a cess by way of sales tax on any 
notified agricultural produce bought or 
Id in the notified market area at the 
{prescribed rate. This provision in the 

duce Act operates along side with the 
charging section in the Act. As the 
learned Government Pleader rightly 
contends, this point becomes more clear 
when we peruse section 6 of the Act 
which provides that the tax under the 
Act shall be levied in addition to any 
tax under any other law for the time being 
in force. We are unable to agree with 
the first contention of the learned Counsel 
for the petitioner that section 18 of the 
Produce Act virtually takes away the 
right of the Revenue to assess, levy and 
collect sales tax under the provisions of 
the Act. 










The second contention is obviously 
based on a misconception. The Explana- 
tion to section 2 (r) of the Act is merely 

lucidatory ef the expression ‘agricultural 
r horticultural produce’ in the relevant 
clause. The Explanation does not, in 
ur view, delimit or in any way impinge 
upon the real meaning of the words 
‘agricultural produce’ appearing in the 
main clause. No doubt, it is funda- 
mental that if an explanation were to run 
contra or is intended to interfere with the 
normal course of operation of a principal 
clause, then it would be ineffective. 
This, of course, is a normal form of 
interpretation, The decision cited by 
the learned Counsel for the petitioner in 
Public Prosecutor v. Gladstone’, supports 
this well-established practice. In the 
instant case, however, the Explanation 
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does not purport to delimit the scope of 
the main provision, but it merely explains 
what agricultural produce is in the real 
sense of the term. Probably this was 
added as an explanation in order to 
avoid a more complicated text for the 
main -clause which was attempting to 
define what a turnover meant. On this 
ground also, the second contention of the 
learned Counsel for the petitioner fails. 
In this view of ours, we are fortified by a 
judgment of this Court, to which the 
learned Chief Justice was a party. In 
that case—W.P.No. 1826 of 1969 the 
very same contentions were raised and the 
learned Chief Justice negatived both of 
them. Regarding the contention, the 
learned Chief Justice said :— 


‘* But obviously jaggery by no means 
can be regarded as an agricultural 
produce. It is the result of a process, 
both physical and mechanical and 
without such processing jaggery can- 
not be produced.” 


Thus, we are unable to agree with the 
learned Counsel for the petitioner in so 
for as the first two legal contentions are 
concerned. 


4. Regarding the third, which is more 
factual in scope, there has not been a 
full enquiry into the matter at all. Iti 
however obvious to us that if an agricul 
turist involves himself in agricultur 

operations and ultimately gets from th 
land produce, then it is clear that such 
produce, harvested by him and reaped 
out of such harvest, is only intended as 

substitute for income from the land, an 

such income, if earned by converting th 
agricultural produce into another for th 
purpose of easy marketing, canno 
cease to be income. It may be that th 

agriculturist had to necessarily indul 

himself in a sale of the produce which 
may have a bearing on trade or commerce. 
But the essence is whether the activi 

is the commercial activity ofa business 
man or tradesman but for which the 
income could not have been earned. 
It is only the labour, manual or other- 
wise, of the agriculturist in the initial 
stages which produced the product. 
The process, of course, converted the 
agricultural product into a marketable 
product. It is that marketable product 
which, was the subject-matter of sale and 
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this sale was not with the object of doing 
business as is popularly understood but 
only to realise the money equivalent or 
substitute for his produce on which the 
agriculturists’ Jiving depends. In fact, 
Jessel, M.R., whose observations were 
noticed by the Supreme Court in The 
Deputy Commissioner of Agricultural Income- 
tax, and Sales Tax, Quilon v. The Travan- 
core Rubber and Tea Company}, stated as 
follows : 


‘ An owner of property is entitled to 
earn an income therefrom and merely 
because he has engaged himself in - 
certain activities which enable him to 
earn ‘that income, it cannot be said 
that he'‘has engaged himself in a parti- 
cular business.” 


The Supreme Court in that very case 
held that ithe onus of proving that the 
assessee was carrying on business and 
wag therefore a dealer was on the Reve- 
nue, and merely because an agricultural 
produce was converted into another pro- 
duct because of transport and marketing 
difficulties, it does not matter in so far as 
the question involved, namely, whether 
the ultimate activity is a sale. In our 
view, though the product in question 
is not strictly agricultura] produce, the 
activity of the agriculturist before us 
cannot be characterised a sale simpliciter 
as is understood in mercantile law and 
can be called upon to subject himself to 
the levy wily nily. But the contention 
of the learned Government Pleader is 
that a full enquiry has not been gone into 
as to whether the petitioner sold the 
processed jaggery out of the produce 
grown from his agricultural land or he 
mixed it up with other purchases made 
by him from others so that the ultimate 
activity may become a trading activity. 
The learned Counsel for the petitioner 
concedes that in that light the facts have 
not been noticed because he came up to 
this Court with a petition for a writ of 
prohibition after the respondent served 
on him a notice proposing assessment. 


5. With the above observations, the 
rule nist is discharged. The assessing 
officer is at liberty to proceed with the 
assessment, but in the light of the obser- 


1. (1968) 1 LTJ. 103 : (1968) 1 S.C.J. 281: ` 
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vations made herein. There will be no 
order as to costs. 


6. This case having been posted this 
day for being mentioned the Court 
made the following Order — (The Order 
of the Court was made by prasada 
Rao, 7.) 

7. This case has been posted for being 
spoken toat the instance of the Assistant 
Government Pleader (Tax). He refer- 
red us to a decision in Vaidyanatha Iyer v. 
State of Madras!, There, the assessee 


‘who grew sugarcane in his fields sold 


the e as such in previous years. 
But in the relevant year the .assessee 
converted the sugarcane into jaggery by a 
process of manufacture and sold the 
jJaggery. In these circumstances, the 
Revenue as well as the Appellate Tribunal 
found, taking into account the organisa- 
tion behind the sales, including the manu- 
facture, that the assessee satisfied the 
requirements of the definition of ‘‘dealer”’ 
in section 2 (b) of Act (IX of 1939) which 
is similar to section 2 (g) of the present 
Act. But it should be noted that the 
learned Judges in Vaidyanatha Iyer v. 
State of Madras1, were persuaded to 
accept (that the assessee) should be 
deemed -to be a _  ‘“‘dealer” be- 
cause they found that the assessee did 
nor convert sugarcane into jaggery in 
the previous years, that in fact he sold 
sugarcane as such, and that there was a 
market for sugarcane. In the «stant 
case, the allegation is that there was no 
such market and that there was not even 
facility for transporting sugarcane from 
the place where it was grown. This 
has not been denied in the counter- 
affidavit. But it is argued by the learned 
Assistant Government Pleader that, as 
the petition is for the issue of a writ of 
prohibition and as the matter is remitted 
to the assessing authority for re-appraisal 
of the evidence, the Revenue should be 
given an opportunity to prove that there 
was a market for sugarcane in the vicinity 
and that there were transport facilities 
available for carrying sugarcane to places 
outside the place of its growth for being: 
sold as sugarcane. The request appears 
to be reasonable, as justice should not 
fail for want of evidence. Whilst allow- 
ing the request made by the learned 
Counsel for the State, we make it clear 
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that, unless the attitude of the petitioner 
is indicative of the fact that he wanted 
to convert sugarcane into jaggery not to 
care (sic) the normal agricultural income 
but that the prime purpose was to get busi- 
ness income as a trader, then the peti- 
tioner would run the risk of being 
brought into the net of tax. This prin- 
ciple will also be brone in mind by the 
assessing authority. This addendum will 
from part of the judgment already deli- 


vered. 
V.K. Order accordingly. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—K.S. Venkataraman and N. 
Krishnaswamy Reddy, F}. 


Pichai alias Chockalingam Pillai 
Appellant* 


v 


The Commissioner for Hindu Religious 
and Charitable Endowments (Administra- 
tion Department) having his office at 
Madras-6 and others Respondents. 


(A) Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 
6 (20)—‘* Temple’’—Conditions. 
The definition of “‘ temple” contemplates 
following conditions, namely ‘‘ temple” 
means ‘‘ place by whatever designation 
known used as a place of public religious 
worship (1) and dedicated to the Hindu 
community or any section thereof as a 
lace of public religious worship ; or 
2) and dedicated for the benefit of the 
Hindu community or any section thereof 
as a place of public religious worship; 
or (3) and used as of right by the Hindu 
community or any section thereof as 
a place of public religious worship.” 
[Paras. 10 and 37.] 


(B) Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 
6 (20) ‘* Temple’ —Whether presence of 
idols an essential requisite. 

The definition of “temple” is so com- 
prehensive as to include any place irres- 
pective of installation of idols or a build- 
ing or tower, dwajasthambham ora stupi. 
It is not necessary in all cases that the 
presence of idols is an essential requisite 
to bring the place within the definition of 


““temple” under the Act. [Para. 11.] 


* Appeal No. 769 of 1963. 29th July, 1970 
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(C) Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 
6 (18) and (20)—‘‘ Religious institution” 
and ‘‘temple’’—Installation and consecra- 
tion of idols with ceremonies like Prana 
Pratishta, whether essential for public religi- 
ous worship—Whether legal requirement 
under the definition of ‘‘temple’’. 


When idols of Hindu Gods are installed 
according to Hindu Sastras, Prana 
Pratishta is an essential ceremony. 


[Paras. 8 and 12.] 


It is clear from the definition of ‘‘temple” 
that ifa place is used as place of public 
religious worship by the Hindu com- 
munity or any section thereof, and dedi- 
cated as such, it becomes a temple and 
a religious institution. If the Hindu or 
a section of Hindus believe that there is 
divine presence in an idol, irrespective 
of the fact that such idol had been instal- 
led or consecrated according to Hindu 
rituals and ceremonies enjoined by 
Agama Sastras and also believe that by 
worship of suchidols they acquire mate- 
rial and spiritual benefits and with that 
object, worship such idols, they become 
objects of public religious worship. 
There are several places in South India 
where idols of little Gods like Madan, 
Muthuveeran, Kathayee, Mariayee, 
Ellaman, etc., are installed and a parti- 
cular section of the Hindu communi 

congregate and worship with the belief 
that they get material benefits from such 
Gods. Some of these are installed, 
even in open places. Rituals such as 
Prana Pratshta and kumbabishekam are 
not performed to such idols and yet, 
they would come within the definition 
of ‘temple’ under the Act. The installa- 
tion and consecration of idols with 
ceremonies like Prana Pratishta etc. 
prescribed by Hindu sastras is not the 
sine qua non for public religious worship. 
In any event, it is not a legal require- 
ment under the definition of ‘‘ temple’’ 
in the Act. [Para. 12.] 


(D) Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), sections 
6 (20) and 64 (1)—‘‘Temple’’—Power of 
Deputy Commissioner to frame  scheme— 
Installation of Nalvars tdols—Prana Prati- 
shta and kumbaLhishekam ceremonies no 
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sssential—Idols worshipped by public as 
of right—Place where idols are kept is temple. 


The Hindu authorities have prescribed 
various ceremonies to be performed to 
give efficacy to the idols of Hindu 
Puranic Gods. The Agama Sastras do 
mot prescribe such ceremonies to be 
performed to the idols representing the 
saints or other persons who lived dedicat- 
ing their lives to the service and worship 
of Hindu Gods. The idols installed, 
consecrated and worshipped by the 
Hindu community represent the Supreme 
‘God and‘none else and only such Gods 
alone aré required to be consecrated 
and installed for worship according to 
to the rites and ceremonies prescribed 
by Agama Sastras. The images of 
saints and devotees though revered 
and worshipped by the Hindu commu- 
nity, do not represent God or deity, the 
idols of which are installed and conse- 
crated in temples. It appears that 
though the ceremonies enjoined by 
Agama Sastras are necessary for installa- 
tion and consecration of idols representing 
God, such ceremonies are not the essen- 
tial requisites for installation of images 
of saints like Nalvars. The installation 
of images of Nayanmars or Nalvars can be 
rightly called Bhakta Pratishta. It is a 
well-known fact that people who go to 
temples for religious worship of presiding 
deities also worship the other images 
kept in the said temple, and the images 
of Nalvars are of the latter category. 
The performance of ceremonies such as 
Prana Pratishta, Kumbabishekam, etc., are 
not essential for the installation of the 
Nalvar idols and if such idols had been 
worshipped by the public as of right 
without let or hindrance, that would be 
sufficient to bring the place where the 
idols are’ kept within the meaning of 
“temple”: under the Act. An endow- 
ment can be created by making a dedica- 
tion pure ‘and simple without any pro- 
wision for performance of ceremonies. 


[Paras. 16, 17, 18 and 40-1 


On facts held, that the dedication of 
properties by the settlor in favour of the 
four idols installed in the mantapam of 
Sri Kalyanasundareswarar temple is for 
the benefit of the Hindu community and 
for the religious worship and that the 
Hindu community used the said place as 
of right for public religious wors ip and 


167 


that the Deputy Commissioner had power 
to frame ascheme for the said endowment. 
[Paras. 27, 29 and 40.] 
Appeal against the Decree of the Court 
of the Subordinate Judge, Madurai, 
dated 24th June, 1963 in Original Suit 
No. 31 of 1961. 
S. Venkata Rama Ayar, for Appellant. 
The Additional Govt. Pleader, for 1st 
Respondent. 
K. Gopalaswami, for 2nd Responcent. 
The Court delivered the following Judg- 
ments.— 
Krishnaswamy Reddy, J.—This appeal is 
by the plaintiff against the Judgment 
and Decree of the First Additional 
Subordinate Judge, Madurai, dismiss- 
ing the suit filed by him to set aside the 
order of the Deputy Commissioner for 
Religious Endowments Board in framing 
a scheme in respect of a religious trust 
created by one Chockalingam Pillai, 
by a settlement deed dated, 24th Octo- 
ber, 1924. 
2. The brief facts which culminated 
in the filing of the suit by the appellant 
are these: There is a temple called 
Kalyanasundareswarar temple in Avani- 
yapuram village. One Chockalingam 
Pillai, a native of the said village who 
was a pious and religious man desi 
to make four idols of Sri Appar, Sundarar 
Manickavachagar and Sambandamurthi 
and instal them in the said temple of 
Sri Kalyanasundareswarar. He request- 
ed his friend and relative, one Muthu- 
karuppa Pillai of the same village who 
had taken interest in thiruppant work 
of the said temple, to make the aforesaid 
four idols and construct temples for 
them. The said Muthukaruppa Pillai 
made the four idols and completed the 
work as desired by Chockalingam Pillai. 
Thereafter, Chockalingam Pillai, in pur- 
suance of the promise made by him to 
Muthukaruppa Pillai that he would 
make arrangements for the performance 
of daily pooja, neivedhyam, Shodasa 
upacharams, etc., endowed and dedicated 
certain properties in favour of the said 
four idols by a deed of settlement, dated 
24th October, 1924 (Exhibit A-1) for 
the purpose of doing daily pooja and 
also Gurupooja every year in respect 
of the said idols and for similar purposes 
mentioned in the said deed. By the 
said deed, he appointed the aforesaid 
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(1) Muthukaruppa Pillai, (2) Pichai 
alias Chockalingam Pillai P 
who is the grandson of his elder brother 
and (3) one Gopala Iyer, the son of the 
Manager of Kalyanasundareswarar 
Devasthanam as trustees for the manage- 
ment of the properties and administra- 
tion of due performances of the various 
items of pooja and other things mentioned 
in the said deed. 


3. Chockalingam Pillai died in 1926. 
Muthukaruppa Pillai who took over the 
management of the properties died in 
1934. Gopala Iyer, another trustee 
appointed under the settlement deed 
died in 1937. His son, Sesha Tyer 
filed a suit, O.S. No. 19 of 1944 on the 
file of the District Munsif, Madurai 
Taluk, against the appellant and third 
respondent, Natesa Pillai, son of Muthu- 
karuppa Pillai, claiming to be the manag- 
ing trustees, for recovery of possession 
of the trust properties from the appel- 
lant and for rendition of accounts. His 
claims as managing trustee as well as 
recovery of possession from the appel- 

t were negatived in the suit and the 
decree was confirmed in Appeal No. 3 of 
1945 on the file of the District Court, 
Madurai. However, the appellant was 
directed to deposit a sum of Rs. 2,064 as 
the amount due by him in respect of 
the income from the trust properties. 
The said Sesha Iyer again filed a suit 
'O S.No. 84 of 1951 on the file of the 
Sub-Court, Madurai, against the appel- 
lant and the third respondent for their 
removal from the trusteeship and for 
recovery of the trust properties on the 
ground of mismanagement. During the 
pendeuey of the suit, Sesha Iyer died. 

is adopted son Seshayya who was a 
minor at that time was brought on 
record as his legal representative. The 
suit was ultimately compromised and a 
decree was passed in pursuance of the 
said compromise by the Sub-Court, 
Madurai, on 8th July, 1954. Under 
the terms of the compromise decree, 
the properties endowed and dedicated 
to the four idols shall belong to the 
‘Chockalingam Pillai Trust, that the 
appellant shall be the managing trustee 
of the said Trust and that he should pur- 
chase nanja lands from out of the sum 
of Rs. 2,222 and odd available with him 
(appellant) belonging to the said Trust 
and if such lands could not be purchased, 
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he should deposit the said sum in a bank 
in the name of Chockalingam Pillai 
Trust. The appellant did not purchase 
the properties as provided in the decree 
but, however, deposited the money in the 
bank in ‘his own name. 


4. As the appellant was not perform- 
ing the.charities according to the wishes 
of the founder and as per the provisions 
of the decree .of compromise, the Execu- 
tive Officer of Sri Kalyanasundareswar 
Temple (second respondent) by a notice 
dated 1st June, 1956, called upon him to 
perform the pooja Br the Nalvaridols and 
to render accounts in respect of the trust 
properties. The appellant by his reply 
notice, dated 12th June, 1956, informed 
the Executive Officer that Muthukarup- 
pan Pillai, had not performed the duties 
undertaken by him regarding the build- 
ing of the temple, installation of the 
images and ‘performance of the consecra- 
tion ceremonies and as such the Execu- 
tive Officer of the temple was incompe- 
tent to call for accounts or ene 
performance,of pooja for images whic 
were not installed and deified. 


5. The Deputy Commissioner for Reli- 
gious Endowments at Tanjore, issued a 
notice to the appellant, dated 4th 
September, 1958 informing him that the 
trust had not been carried out properly, 
that he had not accounted for the income 
from the properties and that, therefore, 
he proposed to frame a scheme. The 
dated 29th 
October, 1958 inter alia represented that 
no temple od been built for the images 
and the images had not been installed 
therein, that he was prepared to perform 
Kumbabishekam if the images were instal- 
led in the temples to be erected and that 
he was having the amounts of the trust 
with him and had invested the same in 
fixed and current account with banks. 


6. The Deputy (Commissioner after 
due enquiry found that the trust was an 
endowment connected with the temple 
of Sri Kalyanasundareswarar and framed 
a scheme by order, dated 20th February, 
1960 in O.S.No. 57 of 1959. Under 
the scheme, the Deputy Commissioner 
directed the appointment of two new 
trustees besides the three hereditary 
trustees and also directed the Executive 
Officer of the said temple to take charge 
of the properties of the trust. On 
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appeal by the appellant, the Commis- 
sioner for Religious Endowments con- 
firmed the scheme framed by the Deputy 
Commissioner with a modification that 
the appointment of two other trustees 
was unnecessary, by his order, dated goth 
November, 1960 in A.P. No. 51 of 1960. 


7. The only point urged before us by 
Sri M.S. Venkatarama Iyer, the learned 
Counsel for the appellant is that the 
Deputy Commissioner, Religious Endow- 
ments Board, had no power to frame a 
scheme under section 4 of the Madras 
Act (XXII of 1959) s the settlement 
deed by Chockalingam Pillai did not 
create an endowment in favour of an 
institution or temple and as such, the 
scheme framed by him should be set 
aside as ultra vires. This contention is 
mainly based on the ground that the 
idols (Sri Appar, Sundarar, 
Manickavachagar and Sambandhamur- 
thi) mentioned in the settlement deed 


were not installed and consecrated with , 
due performance of ceremonies such as 


Prana Pratishta, Kumbabishekam, etc., and 
that, therefore, the idols have not become 
the objects of public religious worship. 
It, therefore, becomes necessary to con- 
sider whether Prana Pratishta or Kumba- 
bishekam ceremonies of Nalvar idols are 
essential requisites to bring it within the 
definition iof ‘‘ temple” under section 6, 
clause (20) of the Hindu Religious 
Endowments Act, 1959. 


8. According to Hindu authorities 
and Agama Sastras, elaborate rites and 
ceremonies were introduced in regard 
to the building of temples and consecra- 
tion and purification of idols. Man- 
made images in contrast to Swayambu 
images or self-revealed ones are installed 
and consecrated in a temple after due 
performance of long and elaborate cere- 
monies, of which Prana Pratishta or vivifi- 
cation ceremony is an essential one by 
which the eternal spirit is supposed to 
be infused into the idol. Kumbabishekam 
is performed by bathing and washing the 
image with sacred water purified by 
ceremonies including Aoma, offering of 
oblation to the sacred fire and Prana 
Pratishta. ‘Then the deity begins to 
reside in the idol and becomes the object 
of religious worship. Thus, the perfor- 
mance of the ceremonies enjoined by 
Agama Sastras in respect of installation 
and consecration of idols would substan- 
22 
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of public religious wom nie to which th 


tially indicate that they become nl 
properties can be endo 


9. But we have to consider whether the 
ceremonies to be performed according 
to Hindu Sastras in installation and 
consecration of idols are essential requisi- 
ties for a “*temple’’ as defined under 
clause 20 of section 6 of the Madras 
Hindu Religious and Charitable Endow- 
ments Act, 1959 (hereinafter called 
‘the Act’.) 


The following are the relevant provi- 
sions to be considered : 


Under section 6, clause (18) ‘‘ religious 


institution’? means a math, temple or 
specific endowment. 


“Religious endowment”? or ‘‘ endow- 
ment” is defined in section 6, clause (17) 
as follows : 


“€ Religious endowment ° or 
‘endowment’ means all property 
belonging to or given or endowed 


for the support of maths or temples, 
or given or endowed for the perfor- 
mance of any service or charity of a 
public nature connected therewith or 
ofany other religious charity; and 
includes the institution concerned and 
also the premises thereof; but does 
not include gifts of property made 
as personal gifts to the archaka, 
service-holder or other employee of 
a religious institution; 

Explanation (2).—All property which 
belonged to, or was given or endowed 
for the support of a religious insti- 
tution, or which was given or 
endowed for the performance of any 
service or charity of a public nature 
connected therewith or of any other 
religious charity shall be deemed to 
to bea “‘religious endowment” or 
‘endowment’ within the meaning 
of this definition, notwithstanding that 
before or after the date of the com- 
mencement of this Act, the religious 
institution has ceased to exist or 
ceased to be used as a place of reli- 
gious worship or instruction or the 
service or charity has ceased to be 
performed: 


Provided that this Explanation shall 
not be deemed to apply in respect of 
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any property which vested in any 
person before the goth September, 
1951, by the operation of the law of 
limitation. 


10. Under section 6, clause (20), 
“temple ’? means a place by whatever 
designation known used as a place of 
public religious worship, and dedicated 
to, or for the benefit of, or used as 
of right by the Hindu community or 
any section thereof, as a place of public 
religious worship. The definition of 
T“ temple” contemplates following condi- 
Jtions, namely, ‘‘ temple’? means a place 
by whatever designation known used as 
ja place of public religious worship (1) 
and dedicated to the Hindu community 
or any section thereof as a place of 
public religious worship; or (2) and 
dedicated for the benefit of the Hindu 
community or any section thereof as 
a place of public religious worship; 
jor (3) and used as of right by the Hindu 
community or any section thereof as a 
place of public religious worship. 


11. The definition of ‘“‘temple” is so 
comprehensive as to include any place 
irrespective of installation of idols or a 
building or a tower, dwajasthambham or 
a stupi. For instance, there are insti- 
tutions like Bhajana Madams where 
pee of Gods of Hindu pantheon 
ike Sri Rama and Sri Krishna are kept 
and where the public congregate daily 
for worship, sing bhajans in praise of 
God and receive prasadams. Though 
there are no idols in such Bajana Madams 
yet as they are places of public religious 
worship by Hindu community, they will 
come within the meaning of section 6, 
clause (20) of the Act. It is a well 
known fact that in South India, in a 
place called Vadalur Sri Ramalinga 
Swamigal otherwise called Vallalar had 
found an institution called Ghana Sabhai 
where no idol or no picture of any deity 
is kept. But a light is kept burning 
perpetually, indicating God as ‘jyothi’ 
or ‘light’’. Daily pooja is performed and 
the Hindu Community congregate in 
large numbers and offer their prayers, 
and worship in the said Sabhai. ‘Thus 
it has become a place of public religious 
worship. Pictures and paintings of 
Gods in some famous public temples 
are worshipped by the devotees who 
go to such temples for the worship of the 





THE MADRAS LAW JOURNAL REPORTS 


[1978 


presiding deity. ` We mention thes 
things to show that it is not necessary 
in all cases that the presence of idols i 
an essential requisite to bring the plac 
within the definition of ‘* temple ” 
under the Act. 


12. We have already observed that 
when idols of Hindu Gods are installed 
according to Hindu Sastras, Prana Pra- 
tishta is an essential ceremony. The 
question is, if the idols are installed in 
a place without due ceremonies being: 
performed, will that cease to be a place 
of public religious worship within the 
meaning of ‘‘ temple’? under the Act. 
It is clear from the definition of ‘‘temple”’ 
that if a place is used as place of public 
religious worship by the Hindu commu- 
nity or any section thereof, and dedicated 
as such, it becomes a temple and a reli- 
gious institution. If the Hindu or 
section of Hindus believe that there is 
divine presence in an idol, irrespective 
of the fact that such idol hed been instal- 
led or consecrated according to Hindu 
rituals and ceremonies enjoined by 
Agama Sastras and also believe that by 
worship of such idols they acquire 
material and spiritual benefits and with 
that object, worship such idols, they 
become objects of public religious wor- 
ship. There are several places in 
South India where idols of little Gods 
like Madan, Muthuveeran, Kathayee, 
Mariayee, Ellamman, etc., are installed 
and a particular section of the Hindu 
community congregate and worship wi 
the belief that they get material benefi 
from such Gods. Some of these idols 
are installed even in open places. 
Rituals such as prana pratishra and 
kumbabishekam are not performed t 
such idols and yet, they would com 
within the definition of ‘“‘temple’’ unde 
the Act. We see in the City of Madras 
a particular section of the Hindu com- 
munity placing some idols and images in 
some public places and worshipping them. 
The Samayapuram temple in Tiruchina- 
polly district and the Mariamman temple 
in Tanjore district where the idols of 
non-Aryan Goddesses are kept, are 
worshipped by a large section of the 
Hindu community with the belief that 
their prayers are granted, and several 
valuable offerings are made by the 
devotees to those Goddesses. Many of 
those temples dedicated to non-Aryan 
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Gods are of Dravidian origin based 
-of course on the Aryan belief of image 
worship. , Non-aryan priests, namely, 
‘Poojaris perform poojas to such Gods and 
‘Goddesses. It does not appear that the 
aforesaid idols in the said temples have 
‘been installed and consecrated accord- 
ing to the'rituals and ceremonies enjoined 
by Agama Sastras. They have become 
aa of public religious worship by 
ong user of the places as such by the 
Hindu community. We are, therefore, 
of the view that the installation and 
consecration of idols with ceremonies 
jlike prana pratishta, etc., prescribed by 
Hindu Sastras is not the sine qua non 
for public religious worship. In any 
event, it is not a legal requisite under 
the definition of “ temple ” in the Act. 
However, we shall not be understood 
to be doubting the rcligious efficacy of 
the deity taking its abode in the idols by 
frana pratishta and other rituals as 
enjoyed by Agama Sastras. 


13. In H.R. E. Boardy. Narasimham}, 
Varadachariar, J., on behalf of the 
Division Bench consisting of himself and 
Pandrang i Row, J., in considering the 
definition :of “temple” as a place of 
public religious worship under the 
Madras Hindu Religious Endowment 
Act, 1927, the present definition being 
substantially the same, made the follow- 
ing observation, with which we respect- 
fully agree: 
**The Hindu Religious Endowment 
Act, no doubt, speaks of a temple as 
a place of ‘public religious worship °.. 
......... The test is not whether it 
conforms to any particular school of 
Agama Sastras; we think that the 
question, must be decided with refe- 
rence to the view of the class of ple 
who take part in the worship. If 
they believe in its religious efficacy, 
in the sense that by such worship they 
are making themselves the object 
of the bounty of some super-human 
power, it must be regarded as ‘religious 
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worship’. 
In that case, the facts disclosed that 66 
stones representing the images of heroes 


who gave their lives as martyrs ' were 
placed and worshipped by the Hindu 
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community and the institution came to 
be known as “Sri Virlu Alaya,” a 
temple of heroes. There were no idols. 
But there was performance of Nitya 
Neivedya Diparadhana, the  offeri 

of animal sacrifices and distribution of 
those offerings amongst the assembled 
audience. The rice distributed at the 
end of the ceremony was carried home 
by them and scattered in their fields in 
the belief that it would make the fields 
more productive. The facts of that 
case do not disclose that the 66 stones 
representing the heroes were installed 
according to Agama Sastras and that 
frana pratishta or kumbabishekam or 
samprokshana was performed to them. 
In those circumstances, the learned 
Judges held that that institution was a 
temple under the definition in the Act. 


14. In Ramaswami Servai v. Board of 
Commrs., H. R. E., Madras!, Viswa- 
natha Sastri, J., to whom the case was 
referred to, as there was difference of 
opinion between two learned Judges of 
the Court, held as follows:— 


“ Consecration according to the cere- 
monial rites prescribed by the Agama 
Sastras is not a legal requisite, though 
it is a sacerdotal necessity according 
to the views of the orthodox. The test 
is not whether the installation of an 
idol and the mode of its worship 
conform to any particular school of 
Agama Sastras. If the public or 
that section of the public who go for 
worship consider that there is a 
Divine presence in a particular place 
and by offering worship at that place, 
they are likely to be the recipients of 
bounty or blessings of God, then, 
you have got the essential features 
of a temple as defined in section 9, 
clause (12) of the Act.” 


That was a case where no idols were 
installed and the temple was under 
construction and the founder dedicated 
the temple for public worship and 
endowed properties for the upkeep and 
maintenance of the temple. 


15. Subsequently, a Division Bench of, 
the Andhra High Court consisting of 
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Satyanarayana Raju, J., as he then was 
and Venkatesam, J., in Venkataramana 
, Murthi v. Sri Rama  Mandhiram', fol- 
lowed the aforesaid two decisions of 
the Madras High Court and held that 
the existence of an idol and Dhwajas- 
thambham are not absolutely essential 
for making an institution a temple, 
and so long as the test of public religious 
worship at that place is satisfied, it 
answers the definition of a temple within 
the meaning of section ‘6 (17) of ‘the 
Madras Hindu Religious and Charitable 
Endowments Act, 1951. 


16. In the present case, we are con- 
cerned with the installation of idols of 
naloars in the temple of Sri Kalyana- 
sundareswarar at Avaniyapuram. The 
naloars are saints of Saivism in South 
India. They propagated Saivite reli- 
gion ‘by having sung devotional songs 
in praise of Lord Siva, the images of 
which were installed in various places 
in Saivite temples in South India under 
various names. Those devotional songs 
were known as Thevaram and Thiru- 
vachakam. ‘They were believed to have 
lived during Chola and Pandia period 
in South India. The saints like Alwars 
of Vaishnavite religion and nayanmars 
of Saivite religion propagated bhakti and 
that, that was the only means to get 
liberation. They themselves sought for 
their liberation. These saints lived as 
human beings and sang in praise of the 
various presiding deities infused spiri- 
tually in the idols, installed and consec- 
rated according to Hindu Agama 
Sastras. Though they were religious 
Saints of the highest order, they cannot 
be equated with the deity infused in 
idols worshipped by the very same 
saints. The Hindu authorities have 
prescribed various ceremonies to be 
performed to give efficacy to the idols 
of Hindu Puranic Gods. The Agama 
Sastras, as far as we could see, do not 
prescribe such ceremonies to be per- 
formed to the idols representing the 
Saints or other persons who lived dedi- 
lating their lives to the service and wor- 

ip of Hindu Gods. In this context, 
it is significant to note the following 
statement from the Hindu Law of 
Religious and Charitable Trust, by 





1. (1964) 2 An.W.R. 457, 
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Bijan Kumar Mukherjea vide pages 152 
and 154; 


“ The Gods that are worshipped by 
the Hindus at the present day are 
mostly puranic gods whose legends 
are given in the various Purans, 
though there are some divinities of 
Tantric origin............ Though 
the Purans are by no means uniform, 
the legends associated with the various 
ods are fairly well known and have 
n the basis of a considerable mass 
of poetic literature in later times. 
One cardinal principle underlying idol 
worship you would always bear in mind— 
and this has some bearing on the law 
relating to gift of property to  idols— 
that which ever God the devotee might 
choose for purposes of worship and what- 
ever image he might set up and consecrate 
with that object, the image represents 
the Supreme God and none else. ‘There is 
no superiority or inferiority amongst 
the different Gods. Siva, Vishnu, 
Ganapati, or Surya is extolled, each 
in its turn as the creator preserver and 
supreme lord of the universe. The 
image simply gives a name and form 
to the formless God and the orthodox 
Hindu idea is that conception of form 
is only for the benefit of the worshipper 
and nothing else. 


Along with the establishment of idol 
worship, in Hindu religion, elaborate: 
rites and ceremonies, it seems, were 
introduced by Brahminical writers 
in regard to building of temples and 
consecration and purification of 
idols.” 


17. It is, therefore, clear from i 

passage that the idols installed, consec- 
rated and worshipped by the Hindu 
community represent the supreme God 
and none else and only such idols 
alone are required to be consecrated and 
installed for worship according to the 
rites and ceremonies prescribed byf, 
Agama Sastras. The images of saints 
or devotees though revered and wor- 
shipped by the Hindu community, do 
not represent God or deity, the idols off 
which are installed and consecreated in 
temples. It, therefore, appears 
though the ceremonies enjoined by 
Agama Sastras are necessary for instal- 
lation and consecration of idols repre- 
senting God, such ceremonies are not 
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the essential requisites for installation 
of images of Saints like nalvars. The 
installation of images of Nayanmars or 
Nalvars can be rightly called Bhakta 
pradishta. It is a well known fact 
that people who go to temples for 
religious worship of presiding deities also 
worship the other images kept in the 
said temples, and the images of Nalvars 
are of the latter category. 


18. It may be, as pointed out by 
learned Counsel Sri M. S. Venkatarama 
Tyer, that in some places even the ido 
of Nayanmars like these nalvars might 
have been installed and consecrated with 
certain ceremonies. For instance, the 
image of Appar, one of the nalvars, was 
installed and consecreted recently at 
Thiruvamur, the birth place of the said 
saint, by and at the instance of Dharma- 
puram Adheenam, a well-known Savit e 
Mutt in South India, after perform ng 
certain ceremonies followed in cases of 
installation and consecration of idols 
representing God. This is done more 
for the reason that certain section of 
the Hindu community believe that 
religious efficacy could be obtained 
even in respect of images of Saints, 
by installing and consecrating them 
following the traditions of performance 
of certain ceremonies prescribed for 
installation and consecration of idols 
representing God and not for the reason 
that such ceremonies to such images are 
enjoined by Agama Sastras. We are, 
therefore, of the view that the perfor- 
mance of ceremonies such as prana 
pratishta, kumbabishekam, etc. are not 
essential for the installation of the naloar 
idols and if such idols had been worship- 
ped by the public as of right without let 
or hindrance, that would be sufficient 
to bring the place where the idols are 
kept within the meaning of ‘temple’? 
under the Act. An endowment can 
be created by making a dedication 
pure and simple without any provision 
for performance of ceremonies. 
19. The Supreme Court in Deok 
Nandan v. Murlidhar1, has held as 
follows:— 

“ It is settled law that an endowment 

can validly be created in favour of 





1. (1957) S.C.J. 75 : (1957) 1 An.W.R. (S.C.) 
28 ADIN 1 M.L.J. (S.C.) 28 : 1956 S.C.R. 756 
at č : 
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an idol or temple without the perfor- 
mance of any particular ceremonies, 
provided the settlor has clearly and 
unambiguously ressed his inten- 
tion in that be Where it is 
proved that ceremonies were per- 
formed, that would be valuable 
evidence of endowment, but absence 
of such proof would not be conclusive 
against it.” 


At page 767, it was further held: 


Toe teste dta proof of user by the public 
without interference would be cogent 
evidence that the dedication was in 
favour of the public.” 


20. In the present case, a careful exa- 
mination of Exhibit A-1 would show 
that there is no specific provision that 
the dedication is to be done by due 
performance of ceremonies; but on the 
other hand, the dedication is made pure 
and simple, for worship of the Nalvars 
by the Hindu community. The 
preamble to Exhibit A-1 states that the 
settlor Chockalingam Pillai was about 
75 years of age, that he was sick and 
ailing, that he had no heirs and that, 
therefore, he was making a dedication 
of the properties. The deed later 
states that Muthukaruppa Pillai, an 
intimate friend and relative of his 
was doing for about 4 
several Thiruppanis of Kalyana 
Sundara Swamigal Devasthanam and 
made idols of Gods such as Vinayaka 
for installing them in the aforesaid 
place and was making arrangement 
for the performance tof kumbabishekam 
and that he asked the aforesaid Muthu- 
karuppa Pillai, on account of his desire 
for getting salvation, to meet the 
enses of making the four idols of 
Sri Appar, Sundarar, Manickavachagar 
and Sambandamuthi and for construct- 
ing temples for them and he havi 
acceded to his request, had SEEE 
the aforesaid entire works and, as per his 
longstanding wish and as per the pro- 
mise, he made to the aforesaid Muthu- 
karuppa Pillai for the contrivance of the 
performance of daily pooja in the name 
of the aforesaid Swamigal permanently, 
the pooja, neivedhanam and shodasa 
upacharams shall be performed within 
the limit of rupees five separately for 
each idol and Guru Puja s be per- 
formed once in a year within the limits 
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of rupees ten. The deed further pro- 
vides the details for the performance of 
the charities and unequivocally men- 
tions that the entire properties mentioned 
in the deed were dedicated for the 
charities mentioned in the said deed and 
for that purpose, the trustees mentioned 
in the deed were appointed. By the 
said deed, Chockalingam Pillai appoint- 
ed (1) Muthukaruppa Pillai who com- 
pleted the work as desired by him (2) 
Pichai alias Chockalingam Pillai, the 
plaintiff herein and the grandson of his 
elder brother ; and (3) one Gopala Iyer, 
a stranger, as trustees. The recitals in 
the deed, as pointed out earlier, indicate 
that Muthukaruppa Pillai completed the 
work in respect of making of idols and 
installing them in a temple as desired by 
Chockalingam, that according to the 
promise made by Chockalingam, he 
dedicated all his properties for the per- 
formance of daily pooja,  nsivedyam, 
shodasa upacharams, guru pooja, etc., and 
that to carry out the trust created by him, 
he appointed three persons at the first 
instance, one of them being a stranger 
belonging to a different community. 
The settlor has not expressly stated that 
the dedication must be done by perfor- 
mance of any particular ceremony. It is 
true that sumbabishekam was not per- 
formed. But the deed does not provide 
for such kumbabishekam of the four idols. 
The worship of four idols installed in 
the temple of Sri Kalyanasundareswarar 
which admittedly is a place of public 
religious worship by the Hindu com- 
munity, and the daily pooja to such 
idols are clearly indicated in Exhibit 
A-r itself. It is contended by the plain- 
tiff that there was no installation in idols 
of Naloars; nor was there daily pooja, 
that the idols were not worshipped by 
the Hindu community and that they 
were kept in a store room. It was 
therefore, contended that there was, 
no public religious worship in respect of 
the four idols, to bring it within the 
definition of “temple”. We have already 
mentioned that in Exhibit A-1 itself it was 
stated that the entire work in respect of 
the installation of idols was completed 
and that, therefore, the dedication of 
properties was made in favour of idols for 
the due performance of pooja, natvedyam, 
etc. Even if there is a doubt from the 
recitals in Exhibit A-1 that the installa- 
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tion of the idols was not completed at 
the time of dedication, it is clear from 
the evidence of D.W. 1 Somasundara 
Sastrigal, the Archaka of Sri Kalyana- 
sundareswarar temple that the  nalvar’: 
idols were installed even before 1953, 

* * * * 


[Their Lordships considered the oral 
evidence and proceeded.] 


26. The substance of the evidence of 
these witnesses would show that the idols 
of Naloars were installed in the temple 
and daily poojas were being done to- 
them and the public worship those idols 
and the place where the idols were in- 
stalled is used by the public as of right 
for religious worship. 

27. A clinching circumstance in this 
case is that the plaintiff himself admitted’ 
in the compromise effected in O.S. 
No. 84 of 1951 on the file of Sub-Court, 
Madurai, that there was a dedication by 
Chockalingam for public religious 
worship, that the properties endowed by 
him belonged to Chockalingam Pillai 
Trust and that he was the Managing 
Trustee and as such he would maintain 
accounts. This admission is a clear 
indication that Chockalingam Pillai 
had endowed his properties to four idols 
and created an endowment. We hold 
that the dedication of properties by 
Chackalinga in favour of the four idols 
installed in the mandapam of Sri Kalyana 

sundareswarar temple is for the benefit o 

the Hindu community and for the religi- 
ous worship and that the Hindu com 

munity used the said place as of righ 

for public religious worship. 


28. The learned Counsel for the appel- 
lant relied upon a decision in Saraswatht 
Ammal and another v. MRajagopalayyar}, 
In that decision, it was held that a per-- 
petual endowment of properties for 
the purpose of Samadhikainkaryam, t.e., 
worship of and at the Samadhi (tomb) of a 

rson, is not valid under Hindu Law: 
and that to the extent that any purpose 
is claimed to be a valid one for perpetual- 
dedication on the ground of religious 
merit though lacking in public benefit, 
it must be shown to have a Shastraic 
basis so far as Hindus are concerned. 
That was a case where properties were 


1. (1953) S.C.J. 714 : (1953) 2 M.L.J. 803 :. 
(1954) S.C.R. 277. 


Ij ; 
endowed by a widow for the worship 
of the tomb of her husband and the 
expenses to be incurred from the pro- 
perties were exclusively for samadhi- 
kainkaryam and not for any other religious 
or charitable purpose. It was held that 
kainkaryam done to the samadhi was 
for the spiritual benefit of the deceased, 
somewhat analogous to the worship, 
of ancestors at a sradh. The Supreme 
Court observed that if such a worship 
is made for the religious merit of a 
individual, it must be shown to have a 
shastraic basis. In the present case, 
we are not concerned with the tombs 
and, therefore, this decision will not 
apply to the facts of this case, 


29. In the result, we find that the 
settlement deed, dated 24th October, 
1924 executed by Chockalingam Pillai 
created a religious endowment in favour 
of temple where four idols were installed, 
that the Deputy Commissioner of Religi- 
ous Endowments had power to frame a 
scheme for the said endowment and that 
the scheme! framed by him on goth 
February, 1960 as modified by the order 
of the Commissioner dated goth Novem- 
ber, 1960 is valid and not liable to be set 
aside. 


30. The appeal, therefore, fails and is 
dismissed with costs. 


Venkataraman, F.—I respectfully agree 
with my learned brother. The only 
objection taken before us on behalf 
of the appellant by his learned 
Counsel, Mr. M.S. Venkatarama Ayyar 
is that the Deputy Commissioner and 
the Commissioner have no jurisdiction 
to frame the scheme. The power to 
frame a scheme is contained in section 
64 (1) of the Madras Hindu Religious 
and Charitable Endowments Act 
(Madras Act XXII of 1959), the rele- 
vant portion of which states : 


“When the Deputy Commissioner, 
has reason to believe that in the inte- 
rests cf the proper administration of an 
institution a scheme should be settled 
for the institution.........and if.... 
he is satisfied that it is necessary or 
desirable .to do so, he shall, by order 
settle a scheme of administration for 
the institution.” 


The Explanation says : 
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“For the purpose of this section, ‘insti- 
tution’ means a temple or a specific a. 
endowment attached to a temple”. 


The argument, therefore, is that there is 
no institution here within the meaning 
of the Explanation. 


32. The definition of ‘ temple’ is con- 
tained in section 6 (20) of the Act and 
runs thus : 


“ ‘Temple’ means a place by whatever 
designation known used as a place of 
public religious worship, and dedicated 
to, or for the benefit of, or used as of 
right by, the Hindu community or any 
section thereof, as a place of public 
religious worship.” 


The definition of ‘ specific endowment’ is 
contained in section 6 (19) and runs thus: 


“** Specific endowment’ means any 
property or money endowment for 
the performance of any specific service 
or charity in a math or temple or for 
the performance of any other religious 
charity, but does not include an inam 
of the nature described in Explanation. 
(1) to clause (17).” 


33. Nowitis not disputed that Kalyan- 
sundareswarar Temple within ` the 
precincts of which the idols of the four 
Nayanmars are situate is a temple satisfy- 
ing the definition in section 6 (20). I£ 
the properties endowed under Exhibit 
A-1 could be construed to have been 
endowed for the performance of a specific 
service in the temple of Sri Kalyanasun- 
dareswarar, it would be a specific endow- 
ment within the meaning of section 
6 (19) of the Act and it would be an. 
institution within the meaning of the 
Explanation to section 64, giving juris- 
diction to the Deputy Commissioner 
and the Commissioner to frame a scheme. 
It seems to me that Exhibit A-1 could 
well be said to be a specific endowment 
for the performance cf the specific service 
of worship of the Nayanmars in the 
temple and would, therefore, amount 
to a specific endowment within the 
meaning of section 6 (19). This is. 
also the finding of the learned Subordi- 
nate Judge in paragraph 16 of his 
judgment. But the point was not 
argued before us on bebalf of the res- 
pondents, and I do not wish to rest our 
judgment on this aspect alone. The 
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question, therefore, which remains to 
be considered is whether the place where 
the four idols are found will itself satisfy 
the definition of ‘temple’ in section 
6 (20). My learned brother has 
answered the question in the affirmative 
and I agree with him. 


34. The definition of ‘temple’ in 
Madras Act XXII of 1959 is the same 
as the definition contained in section 
g (12) of the Madras Hindu Religious 
and Charitable Endowments Act, 1926 
(Madras Act II of 1927) which was 
interpreted by the Supreme Court in 
The Poohart Fakir Sadavarthy of Bondili- 
puram v. Commissioner, Hindu Religious 
and Charitable Endowments1, as follows: 


‘ The institution in suit will be a 
temple if two conditions are satisfied. 
One is that is a place of public religious 
worship and the other is that it is dedi- 
cated to,or is for the benefit of, or is 
used as of right, by the Hindu com- 
munity or any section thereof as a 
place of religious worship.” 


35. This definition has been followed 
in the decision of the Andhra Pradesh 
High Court in Venkataramana Murthi v. 
Sri Rama Mandhiram*, quoted by may 
learned brother. We have thought it 
convenient to give a further expanded 
definition rewriting the provision in on 
of three possible ways: 


(i) ‘ temple’ means a place by what- 
ever designation known used as a 
place be aca religious worship and 
dedicated to the Hindu community 
or any section thereof as a place of 
public religious worship. 
Or 

(it) ‘ temple’? means a place by what- 
ever designation known used as a 
place of public religious worship and 
dedicated for the benefit of the Hindu 


community or any section thereof as a 
place of public religious worship. 


Or 


(itt) ‘ temple’ means a place by what- 
ever designation known used as a 
place of public religious worship and 


1. (1962) 2 S.C.R. (Supp.) 276 : AI.R. 1963 
S.C, 510. 
2. (1964) 2 An.W.R. 457. 
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used as of right by the Hindu com- 
munity or any section thereof as a 
place of public religious worship. 


36. There is no real difference bet- 
ween what we have stated and the defini- 
tion as paraphrased by the Supreme 
Court. The point to be noticed is that 
in the second condition laid down by 
the Supreme Court, there is a distinc- 
tion between dedication on the one 
hand, and user as of right by the Hindu 
community or any section thireof as a 
place of religious worship, on the other. 
This distinction has been incorporated 
in the Act, because it may not be possible 
in a given case to prove the actual dedica- 
tion. That is hy it has been enacted 
that proof of user as of right is sufficient. 


37. It is perhaps possible to rewrite 
section 6 (20) as follows: 


(i) ‘ temple’ means a place by what- 
ever designation known used as a 
place of public religious worship and 
dedicated to the Hindu community 
or any section thereof as a place of 
religious worship. 


Or 


(ii) ‘ temple’ means a place by what- 
ever designation known used as a 
place of public religious worship and 
dedicated for the benefit of the Hindu 
community or any section thereof 
as a place of religious worship. 


Or 


(iit) ‘ temple’ means a place by what- 
ever designation known used as of 
right by the Hindu community or any 
section thereof as a place of religious 
worship. 


It will be noted that the difference 
between this and the expanded definition 
earlier consists in the third branch 
and the words “used as a place of 
public religious worship’ have been 
omitted. To that extent this way of 
rewriting the section may be more 
elegant, but in substance it comes to the 
same thing, and the important thing 
to be noted is the difference between 
dedication and user as of right. 


38. Now the evidence clearly shows 
that the place where the idols of the 
four Nayanmars have been installed 
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thas been used as of right by ‘the Hindu 
community as a place of religious 
worship. ' My learned brother has dis- 
cussed the evidence and it is unneces- 
sary to traverse the same ground. It is 
sufficient to say that there is no reason 
to reject the evidence of the defendant’s 
~witnesses,, which shows that the four 
idols have been there at least from some- 
time before 1953 and that the place has 
been used as of right by the Hindu 
community as a place of religious wor- 
ship. In: this view it becomes imma- 
terial to find when exactly the idols were 
installed.‘ I find from Exhibit A-2, the 
judgment: dated 16th November, 1944, 
in O.S. No. 19 of 1944, on the file of the 
District Munsif’s Court, Madurai Taluk 
which was a suit instituted by Sesha 
Ayyar, son of Gopala Ayyar, one of the 
trustees under Exhibit A-1—tbhat Sesha 
Ayyar admitted (seepage 15 of the 
typed papers and paragraph 14 of the 
Judgment) that the dieties of the Nalvars 
had not: been installed and consecrated 
by the performance of Kumbabishekam 
either byi Muthukaruppa Pillai or any 
‘one till goth September, 1940 and he 
deposed that on goth September, 1940, he 
installed the deities and performed 
Kumbabishekam of 29 deities including the 
deities of the Nalvars’. He stated that he 
incurred an expenditure of Rs. rı for 
this purpose. The learned District 
Munsif, who tried that suit, disbélieved 
the evidence, pointing out inter alia that 
the sum of Rs. 11 would not have been 
sufficient. He observed : 


“ It appears that the said deities have 
been fixed in some place in the ‘inside 
of the temple, but that alone is not 
enough *’. : 


In his view Pranapratisthat and Kumba- 
bishekam had to be performed, but they 
were not done. 


39. The statement of Sesha Ayyar that 
he installed the deities only in 1940, if 
admissible and true, would mean that 
the recital, in Exhibit A-1 that Muthu- 
karuppa Pillai had ‘‘ completed the 
aforesaid entire works ° could not be 
in accordance with the facts. It may 
be noted in this connection (vide Exhibit 
A-2) that'the present plaintiff in_his 
written statement in that suit, O.S. 
No. 19 of! 1044, raised the contention 
that the récitals were made only in the 


23 


177 


expectation that Muthukaruppa Pillai 
would install the deities and perform 
Kumbabishekam. ‘That stand was taken 
by the plaintiff as early asin 1944. But 
strictly speaking, the deposition of Sesha 
Ayyar in that suit, O.S. No. 19 of 1944, 
is not evidence in the present suit. 
Further, even if it is admissible, it 
may not necessarily be true. Further, 
even if it is true, it would only mean that 
he installed the deities on goth Septem- 
ber, 1940 and the further statement that 
he performed Kumbabishekam may not 
be true. But the mere fact of installa- 
tion of the idols on goth September, 
1940, is enough for our purpose. 


40. I entirely agree with my learned 
brother that Kumbabishekam for the 
said idols is not necessary. The real 
point is that the place has been used 
as of right by the Hindu community 
at least from 1953 as a place of public 
religious worship. I therefore agree 
with my learned brother that the appeal 
has to be dismissed with costs. 


S.V.J. Appeal dismissed. 


[FULL BENCH] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—K. Veeraswami, C.F., T. Rama- 
prasada Rao and P. R. Gokulakrishnan, Ff. 


In the matter of dccument (Release deed), dated 
January, 1967 executed by(1) Sanjeeva Mallaya 
(2) Srinivasa Mallaya in favour of (1) Bantwal 
Ananda Mallaya, (2) Dinesn Mallaya, (3) Harish 
Mallayya, (2) and (3) being minors represented 
by their father and guardian Batwal Ananda 
Mallayya (and teferred uncer section 57 of the 
Stamp Act, 1899). 


The Chief Controlling Revenue Authority, 
Board of Revenue, Madras .. Petitioner* 





U. 


B.A. Mallayya . Respondent, 


Stamp Act (XX of 1899), section 2 (15) 
and Article 45—‘Partition’ and ‘release’— 
Distinction—Instrument termed as release 
deed providing for separation of some members 
of joint family on their being paid a certain 
sum—If chargeable to duty as partition 
deed or release deed. 





* Referred Case No. 1 of eS T 
August, s 
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The expression ‘partition’ has been 
defined by section 2 (15) of the Stamp 
Act as an instrument whereby co-owners 
of any property divide or agree to divide 
such property in severalty. The essence of 
the definition is that there should be 
co-ownership and it should be put an end 
to with the result that such property 
is divided in severalty. [Para. 3] 


In a partition of joint family property in a 
sense there is a kind of release by one 
sharer of his interest in favour of the 
other who is allotted that interest. But 
the true concept of a coparcenary is that 
it is peculiar in its character. It cannot 
be said that when coparcenary exists 
any one of the persons has any particular 
or definite interest in the coparcenary. 
The entire property is owned by the 
entire coparcenary as such. The essence 
of partition is that the asset in co- 
ownership as it were, as in the case of 
coparcenary, is split up into severalty, 
the process involving the destruction 
of the co-ownership and conversion of 
the same into several interests which are 
available for exclusive allotment to 
each sharer. Such allotment of the 
interests may be wholly in favour of one 
of the erstwhile coparceners without the 
other coparcener getting anything as and 
by way of share. That will be a parti- 
tion and not a release. Release is not 
necessarily destruction of co-ownership. 
Those are the essential elements of dis- 
tinction between release and a partition 
of property owned in co-ownership. 
Merely because in a sense a partition 
may involve release it cannot be said 
that what is partition is not that but 
only a release. [Para. 5] 


Thus, where, as in the instant case, by a 
document termed release deed the relea- 
sors, some members of a joint family, 
express their desire to separate them- 
selves from the joint family in considera- 
tion of they being paid by the releasees, 
the other members of the joint family, a 
certain sum by the sale of some of the 
joint family properties, the document is 
liable to be stamped as a partition deed 
under Article 45 of the Stamp Act, 
though it purports to be a mere release 
deed. [Para. 8] 


Case referred to the High Court by the 
Chief Controlling Revenue Authority, 


THE MADRAS LAW JOURNAL REPORTS 


(197% 


Board of Revenue, Madras, under sec~ 
tion 57 of the Indian Stamp Act, 1899, 
in the matter of instrument dated 
January, 1967, entered into between 
(1) Sanjeeva Mallayya and (2) Srini- 
vasa Mallayya and (1) Bantwal Ananda 
Mallayya, (2) Dinesh Mallayya and 
(3) Harish Mallayya, (2) and (3) 
being. minors represented by their 
father and guardian Bantwal Ananda 
Mallayya regarding the duty chargea- 
ble on the said instrument on his file on 
the following question of law : 


“Whether the instrument in question 
is not liable to be stamped under 
Article 45 of the Stamp Act as a deed 
of partition, though the document 
purports to be a mere release deed.” 


G. Ramaswamy, the Additional Govern- 
ment Pleader, for Petitioner. 


S. K. L. Ratan, for Respondent. 


The judgment of the Court was delivered. 
by 


Veeraswami, C.F7.—This is a reference 
under section 57 of the Indian Stamp 
Act, the question being whether the 
instrument under consideration is not 
liable to be stamped under Article 45 
of the Stamp Act as a deed of partition, 
or chargeable to duty asa release. The 
Revenue contends that having regard 
to its terms and true intention, the deed 
is a partition. But, on the other hand, 
it is said that inasmuch as one of the 
sharers was not allotted any joint family 
property in specie as and for his share, 
but the agreement was that the other 
sharers who were to take the entire joint 
family properties should, in considera- 
tion of the sharer releasing his interest 
in the joint family properties pay a sum 
agreed upon, the deed operates as a 
release. 


2. There was one B.S. Mallayya who 
died in January, 1935. He left two 
sons Sundararaj Mallayya, who died in 
November, 1936 and Bantwal Anandi 
Mallayya. Bantawl Anand Mallayya 
has two sons Dinesh Mallayya and- 
Harish Mallayya. Sanjeeva Mallayya. 
and Srinivasa Mallayya are the sons of 
Sundararaj Mallyya. There was am 
agreement dated 14th March, 1966, 
between Sanjeeva Mallayya and his song 
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on the other the terms of which were 
that it became expedient and desirable 
to divide'the joint family properties as 
between the sharers and after prolonged 
negotiations it was agreed that Sanjeeva 
Mallayya and Srinivasa Malayya 
should be allotted their share of the net 
assets inthe form of cash, freed from 
any further obligation to discharge the 
family debts. Accordingly it was pro- 
vided in ‘the agreement that B. Anand 
Mallayya described as the first party 
should pay Sanjeeva Mallayya and 
Srinivasa, Mallayya styled as the second 
parties Rs. 1,15,750 each as and for his 
share and that for this purpose the 
second parties authorised the first party 
to sell any of the joint family immova- 
ble properties,, ‘This was followed by a 
deed described as one of release, which 
was executed in January, 1967, between 
the same parties. The deed contained a 
recital that the properties belonged to 
the joint family and then the following: 


“It was considered desirable and in 
the interests of good relationship and 
harmony to partition the assets of the 
joint family. Sanjeeva Mallayya and 
Srinivasa Mallayya requested that in 
the event of a partition their interest 
in the joint family should be paid to 
them separately and that the releasees 
may continue as between themselves 
as a Hindu undivided family......... 
The joint family is possessed of two 
items of immoveable properties listed 
as items 1 and 2 in Schedule II hereto. 
The movable properties, namely, 
shares and liquid cash belonging to 
the family do not permit of division 
in such a way that the properties 
could be divided between the branch 
consisting of Sundararaj Mallayya and 
his sons, Bantwal Anand Mallayya and 
his sons. Sanjeeva Mallayya and 
Srinivasa Mailayya want their separate 
interests in the joint family to be 
handed over to them. ‘There are 
also liabilities of the joint family 
listed in Schedule III to this document 
to be discharged. 


In the circumstances, it has become 
necessary to sell one of the immovable 
properties of the joint family so that 
Sanjeeva’ Mallayya and Srinivas 
Mallayya could be paid their interests 
in the joint family.............. 
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It was agreed that both Sanjeeva 
Mallayya and Srinivas Mallayya, the 
releasors herein, should be paid 
an ascertained, amount, namely, 
Rs. 1,15,750 each as representing 
their interests in the joint family assets 
leaving it to the releasees either to 
sell the assets or pay them the amount 
representing their interests in the 
assets.” 


The operative part of the deed says: 


“ Now this deed of release witnesseth 
that in consideration of these presents 
and in consideration of the sum of 
Rs. 1,15,750..paid to each of the rele- 
asors herein, the receipt of which sum 
of Rs. 1,15,750 each of the releasors 
hereby acknowledges the releasors 
hereby release and relinquish in favour 
of the releasees all their interests in 
the properties mentioned in Schedule 
II, so that the releasees may take the 
same freed frcm any claim or demand 
of the releasors against the assets 
mentioned in Schedule II to this 
document or any other asset omitted 
to be included in the schedule by 
inadvertence or mistake.” 


3. Having regard to the recitals in the 
agreement and the partition deed which 
followed, we have no hesitation in holding 
that the document is a partition. That 
expression has been defined by section 2 
(15) of the Indian Stamp Act, as an instru- 
ment whereby co-owners of any Proper 
divide or agree to divide such pro 

in severalty. The essence of the definitio 
is that there should be co-ownership and 
it should be of property and by the diyj 
sion the co-ownership should be put an 
end to with the result that such Property, 
is divided in severalty. It is not in 
dispute that the property which was th 
subject-matter of the document under 
consideration belonged to a Hindy joint 
family. It is not also denied that when 
the status of coparcenary as such is put 
an end to by division by metes and bounds 
the process is a partition. But what is 
contended is that it would be a partition 
only ifin such a process, an asset of the 
erstwhile joint family is allotted as such 
and for the share of one of the sharers and 
that it will not be a partition within the 
meaning of the Stamp Act, if the agree- 
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ment between the sharers is that one of 
them in lieu of his share should be paid 
a certain ascertained sum of money by 
sale of one of the items of the joint family 
property allotted to the other sharers. 
In support of this contention, our atten- 
tion has been invited to Board of Revenue v. 
Murugesa Mudaliar1, and Chief Controlling 
Revenue Authority v. R. N. Patel?. It 
seems to us that in neither of these cases, 
the point that actually arises for decision 
in this reference was considered. In the 
first of them, the parties charged with 
the stamp duty had themselves agreed that 
the document was a release falling under 
Article 44 (b). In view of this, the Court 
stated that it was not called upon to 
discuss the Article. The real question 
that had to be decided was whether while 
the document was a release, it could be 
regarded as a conveyance. There were 
three partners of a registered frm which 
came to an end on a certain date. They 
executed a document amongst themselves 
describing them as co-owners of immov- 
able property mentioned in the document 
and that the executants were entitled 
to a three-fifths share therein and that 
they having retired from the firm desired 
to renounce all interest in the property 
by the deed receiving the proportionate 
value of their share in cash. Obviously, 
no one can describe this process as a 
kind of partition. There was no occasion 
for the Court to decide in that case 
whether the document operated as a 
partition and not as a release. As we 
said, it was agreed by the executants that 
the document was a release. On the 
question whether it was a conveyance, 
the Court was of opinion that in such a 
case as that where the parties owned 
assets in co-ownership, there need be no 
conveyance as such by one of the co- 
owners in favour of the other co-owners. 
It was pointed out that each co-owner 
in theory was entitled to enjoy the entire 
property in part and in whole and, there- 
fore, it was not necessary for one of the 
co-owners to convey his interest to the 
other co-owner. It was sufficient if he 
released his interest which would have 
the effect of enlargement of the share of 


J. I.L.R. (1955) Mad. 1133 : (1955) 2 M.L.J. 
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2. (1968) 1 M.LJ. 165: I.L.R. (1968) 1 Mad. 
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THE MADRAS LAW JOURNAL REPORTS 


[1971 


the other co-owner. This proposition 
is undoubtedly correct. But then the 
learned Judges in that case went further 
and observed: 


“ We can see no difference in principle 
between such a document as between 
members of a coparcenary and the 
document in question, which is a 
document between co-owners.” 


This observation is relied on for the 
respondent in support of his contention 
that the document here in question should 
be considered as a release deed. We 
fail to see how the observation aforesaid 
helps the respondent in that regard. All 
that was pointed out in that case was 
that where property was owned in com- 
mon and it was divided between the 
co-owners, whether the co-ownership 
takes the form of a firm of partners or a 
coparcenary, there was no conveyance 
involved in the process. No occasion 
arose in that case to differentiate the 
case between a release and partition. 


4, The Chief Controlling Revenue Authority v. 
R. N. Patel, does not take the matter 
further. But, as it appears, it merely 
followed the principle of Board of Revenue 
v. Murugesa Mudaliar®, 


5. It is conceivable that in a partition 
between co-owners, one should go out 
of the co-ownership in lieu of a certain 
fixed sum to be paid to him by the others. 
If the test is applied from the standpoint 
of release in the sense that a person who 
has a claim against a person or property 
gives it up in consideration of something 
received by him, it may not be conclusive 
in deciding whether a document amounts 
to partition. In a partition of join 

family property in a sense, there is a 
kind of release by one sharer of his inte- 
rest in favour of the other who is allotted 
that interest. But the true concept of a 
coparcenary is that it is peculiar in its 
character. It cannot be said that when 
coparcenary exists any one of the persons 
has any particular or definite interest 





1. (1968) 1 M.L.J. 165 : 80 L.W. 598. 
E LL.R. (1955) Mad. 1133 : (1955) 2 M.L,J. 
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in the coparcenary. The entire pro- 
certy is owned by the entire coparcenary 
as such, though practical exigency has 
necessitated attribution of an interest as 
inhering in a ccparcener, where for 
instance he purports to alienate his share 
and justice has to be done between him 
and a third party or even as between 
the coparceners. The essence of parti- 
tion, as we mentioned, is that the asset in 
co-ownership as it were, as in the case 
of a coparcenary, is split up into severalty, 
the process involving the destruction of 
the co-ownership and conversion of the 
same into several interests which are 
available for exclusive allotment to each 
harer. Such allotment of the interests 
may be wholly in favour of one of the 
erstwhile coparceners without the other 
coparcener getting anything as and by 
ay of share. That will be a partition 
and not a release. Release is not neces- 
sarily destruction of co-ownership. We 
think that those are the essential elements 
f distinction between a release and a 
partition of property owned in co-owner- 
ship. Merely because, as we said, in a 
sense a partition may involve release, it 
cannot on that account be said that what 
is partition is not that but only a release. 














6, It is true that Sanjeev Mallayya and 
Srinivasa Mallayya were not allotted to 
their share in the deed any joint family 
property as such. For the respondent it 
18 argued that unless such property as 
bad formed a part of the property owned 
in common, had been allotted, there 
could not be any partition. We do not 
think it is necessary to pronounce on the 
correctness of this proposition because 
there is no doubt in this case that what 
was allotted to them was property that 
belonged to the joint family. In fact, as 
we had already extracted, the deed said 
that ‘‘the second parties hereby autho- 
rise the first party to sell any of the joint 
family properties’? for the purpose of 
finding the money to pay Sanjeev 
Mallayya and Srinivasa Mallayya. 
Merely because the joint property was to 
be converted into money and such money 
was to be paid to them as and for their 
share it could not be said that it ceased 
to be joint family property and what was 
given to the two brothers as share was 
something which had nothing to do 
with the family properties. 
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7. In Nanjunda Setty v. State of Mysore}, 
the facts were more or less similar as 
in the instant case before us. In that 
case the releasor expressed his desire to 
separate himself from the joint family 
in consideration of his being paid by the 
releasee a certain specified amount. The 
Mysore High Court held that the docu- 
ment amounted to partition. We are 
‘n entire agreement with the ratio of 
this case. 


8. We are of opinion, therefore, that 
the document in question is a partition 
deed chargeable to duty under Article 45 
of the Indian Stamp Act and the question 
referred to us is accordingly answered 
with costs. Counsel’s fee Rs. 250. 


V.K. Reference 
answered accordingly 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present.—K. S. Palaniswamy, J. 


Munia Goundar Petitioner* 


Ve 


Palani Goundar and others .. Respondents. 
Constitution of India (1950), Article 226— 
Scope-—Board of Revenue having no jurisdiction 
to entertain a second appeal under Madras 
Act III of 1895, entertaining appeol by the 
first respondent—Petitioner not raising any 
objection to, but acquiescing in the jurisdiction 
of the Board—Petitioner, if could plead that 
the Board had no jurisdiction. 


Tf a party does not raise any objection to 
jurisdiction but acquiesce: in the juris- 
diction of a Tribunal or authority and 
takes further proceedings on the basis that 
the Tribunal or Authority had jurisdic- 
tion but fails ultimately he should not 
be allowed to invoke the writ jurisdiction 
cf the High Court as a last resort by 
contending that the Tribunal or Authority 
had no jurisdiction. His conduct dis- 
entitles him from asking for the discre- 
tionery relief at the hands of the Court 
even though consent or acquiescence 
1. A.IR. 1964 Mys. 124. 


t W.P.No. 1436 of 1969. 1stSeptember, 1970. 
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may not confer jurisdiction upon an 
authority or Tribunal if it lacked inherent 
jurisdiction, [Para. 4] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records of the proceedings 
of the Board of Revenue, Madras (Com- 
missioner of Land Revenue and Land 
Reforms) in B.P. Rt. No. 638-A and the 
connected records with the Respondents 
2, 3, and 5 and to quash the order of the 
Board of Revenue in the said B.P.Rt. 
No. 638-A, dated gth February, 1968. 


S. Rajaram, for Petitioner. 


S. Ramalingam, for 1st Respondent. 


D. Raju, for the Government Pleader, 
for Respondents 2 to 5. 


The Court made the following 


OrvER.—The Office of the heddman of 
Ariyapadi village, Arni taluk, North 
Arcot District, tell vacant consequent on 
the death of the Isum headman of that 
village. The Revenue Divisional Officer 
of Cheyyar invited applications and by 
order dated 3rd August, 1966, appointed 
Palani Goundar, the first respondent 
herein, as the headman of the said village 
temporarily, but on Jong term basis. 
Against that-order two of the unsuccessful 
candidates, Munia Goundar, the peti- 
tioner herein, and one Ramaswamy 
Goundar, preferred appeals to the District 
Revenue Officer, North Arcot. By order 
dated 20th September, 1966, the District 
Revenue Officer set aside the order of 
the Revenue Divisional Officer and 
appointed the petitioner herein, as the 
headman of the said village. Against 
this order, Palani Goundar, the first 
respondent, preferred an appeal to the 
Board of Revenue. After hearing the 
Counsel for the petitioner herein, and 
perusing the records,the Board of Revenue 
came to the conclusion that Palani 
Goundar was a preferential candidate 
having better qualifications and in that 
view set aside the order of the District 
Revenue Officer and restored that of 
the Revenue Divisional Officer. Against 
this order of the Board of Revenue, the 
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present petitioner filed a revision before 
the Government of Madras, who by order 
dated 24th February, 1969, declined to 
interfere. The petitioner filed a review 
petition to the State Government for 
re-consideration of the said order. But 
the State Government by an order 
dated 3rd April, 1969, declined to re- 
consider its fermer decision The peti- 
tioner filed this writ petition on 25th 
April, 1969, for the issue of writ of certiorari 
to quash the order or the Board of Revenue 
ad to pass such orders as this Court 
may seem fit. 


2. The main contention urged in su 

ort of this writ petition is that the 
Board of Revenue had no jurisdiction to 
entertain a second appeal under the 
provisions of Madras Act III of 1895 
(The Madras Hereditary Village Offices 
Act, 18¢5). It is submitted that the 
error committed by the Board of Revenue 
is apparent on the face of the record and 
that therefore the order of the Board of 
Revenue should be set aside. 


3. Among the several contentions raised 
on behalf of the first respondent, one is 
that the petitioner not having raised 
before the Board of Revenue the conten- 
tion that it had no jurisdiction and the 
petitioner having acquiesced in the juris- 
diction of the Board of Revenue and 
having preferred a revision to the Govern- 
ment against the order of the Board of 
Revenue and a further petition for review 
of the order of the Government is estop- 
ped from raising that question in this 
writ petition. In my view this objection 
raised on behalf of the first respondent 
is well-founded. The petitioner did not 
raise the objection before the Board of 
Revenue that it had no jurisdiction. He 
did not make mention of the want of 
jurisdiction of the Board of Revenue 
when he preferred a revision to the Govern- 
ment, nor did he do so when he applied 
for review of the order of the Government. 
It is only in this writ petition that it is 
mentioned for the first time that the Board 
of Revenue had no jurisdiction. It is 
unnecessary to go into the question whe- 
ther the Board had jurisdiction or not in 
the view which I take about the right of 
the petitioner to invoke the writ juris- 
diction of this Court in this proceeding. 


| 
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It is true that consent of a party cannot 
confer jurisdiction upon a Tribunal. But 
the question is whether this Court in 
the exercise of its writ jurisdiction should 
apply the same principle and grant 
relief to a party who submitted to the 
jurisdiction of a Tribunal but who later 
finding that the order of the Tribunal 
was against him, turns round and begins 
to question its jurisdiction. In Lakshmana 
Chettiar v. Commissioner of Corporation of 
Madras}, a Bench of this Court held : 


Failure to object to jurisdiction before 
the lower Court is a bar to obtaining 
a writ of certiorari, whether the objection 
to jurisdiction is based on a pure point 
of law or based on facts which were or 
should have been within the knowledge 
of the applicant during the proceedings 
in the lower Court.” 


fn support of this proposition the learned 
Judges referred to a number of English 
‘decisions. . Dealing with a petition under 
Article 32 of the Constitution the Supreme 
‘Court observed in M/s. Pannalal Binjraj v. 
Union of India®, that if the petitioners 
before it had acquiesced in the jurisdic- 
tion of thé Income-tax Officers to whom 
their cases, were transferred they were not 
entitled to raise the objection before the 
Supreme Gourt under that Article. The 
Court observed at page 412: 


‘© Tt is well settled that such conduct of 
the petitioners would disentitle them 
to any relief at the hands of this 
Court.’ 
4. On behalf of the petitioner strong 
reliance was placed upon the decision of 
a Bench of,this Court in Gajendra Transport 
Lid. v. Anamalais Transports Lid’. In 
that case the Bench was dealing with the 
question as to the validity of the notifi- 
cation issued under section 57 (3) of the 
Motor Vehicles Act, 1939, without a 
prior order under section 47 (3) of that 
Act. Buttin the course of the hearing 
before the Regional Transport Authority 
mone raised the objection that there was 
no prior crder under section 47 (3) of 
that Act. | That objection was sought to 
be raised , for the first time before the 





1. (1927).1.L.R. 50 Mad. 130 Œ.B.) : 51 M.LJ. 
74 
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State Transport Appellate Tribunal. The 
question arose before the Bench whether 
he objection could be allowed to be 
raised at that stage. Placing reliance 
rpon the Full Bench decision in Lakshmanan 
Chettiar v. Commissioner of Corporation of 
Madras1, it was contended before the 
Bench that the point regarding jurisdic- 
ion should not be allowed to be taken 
when it was not raised before the lower 
authority. Dealing with this objection, 
the Bench observed at page 577: 


‘In that case, a Full Bench of this 
Court held that failure to object to 
jurisdiction before the ower Court was 
a bar to obtaining a writ of certiorari, 
whether the objection to jurisdiction 
is based on a pure point of law or based 
on facts which were or should have 
been within the knowledge of the 
applicant during the proceedings in 
the lower Court. That case was 
decided long before the Constitution 
came into force, and the position then 
was that this Court was following the 
practice of the King’s Bench in England 
in certiorari, and on that hypothesis, 
rules laid down by the English Court 
in the decided English cases as to 
the scope and limitation of its juris- 
diction in certiorari were-applied. But 
that is not the case now, as Article 226 
of the Constitution is of a much wider 
scope and confers powers on the High 
Court to make any direction including 
writs in the nature of certiorari. ‘That 
was not a case of total want of juris- 
diction, and on the facts, the Court 
proceeded on the basis that the objec- 
tion as to jurisdiction could have been 
taken at the early stage, and the point 
having not been raised, certiorari could 
not issue ex debito jusittiae..........0 
That the first respondent had partici- 
pated in the contest for the permit 
before the Regional Transport Autho- 
rity without raising objection of want 
of a prior order under section 47 (3) 
did not, therefore, disentitle it from 
raising the point on its appeal before 
the Tibunal. Even if it had not raised 
the point in such an appeal, but raised, 
for the first time in certiorari or prohi- 
bition, in this Court, we would be 
prepared to entertain it in proceedings 





1. (1927) 1.L.R. 50 Mad. 130 (F.B.) : 51 M.L.J. 
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under Article 226 of the Constitution, 
and it would not be shut out from 
raising it.” 


The Jearned Chief Justice who rendered 
this Judgment himself had to deal with a 
similar question in Swami Motor Transports 
v. Raman and Raman‘. In that case also the 
writ petitioner raised the question of 
Jurisdiction of the State Transport Appel- 
late Tribunal for the first time in the 
writ proceeding. After referring to the 
Full Bench decision and the decision of 
the Supreme Court in M/s Pannalal 
Binjraj v. Union of India*, the learned 
Judge observed: 


“ Learned Advocate-General however 
urges that since the question of juris- 
diction went to the root of the matter, 
this Court could deal with it under 
Article 226 of the Constitution. But 
the point is not so much of the Court’s 
power but the conduct of the party 
who invokes the jurisdiction of this 
Court under that Article.” 


In this view the learned Judge declined 
to entertain the objection regarding 
jurisdiction. The attention of the learned 
Judge while dealing with the similar 
ea in Gajendra Transports Ltd. v. 
malais Transports Lid.*, does not appear 

to have been drawn to the decision of the 
Supreme Court which deals with the 
discretion of the Court in considering the 
question of objection regarding jurisdic- 
rion, not raised before the lower authority 
but raised for the first time in the writ 
proceedings. To use the language of 
‘he learned Chief Justice the point is not 
so much of the Court’s power, but the 
conduct of the party who invokes the 
jurisdiction of this Court under writ 
jurisdiction. If a party does not raise 
ny objection to jurisdiction but 

acquiescesin the jurisdiction of a Tribunal 
r Authority and takes further proceed- 

ings on the basis that the Tribunal or 
Authority had jurisdiction but fails ulti- 
mately he should not be allowed to 
invoke the writ jurisdiction of this 
Court as a last resort by contending 
ee mrama 


1, LL.R. (1964) 2 Mad. 747 : (1965) 1 M.LJ, 
594 : A.LR. 1965 Mad. 321. 

2. (1957) S.C.R, 233: ALR. 1957 S.C. 397. 

3. (1970) 1 M.LJ. 568. 
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that the Tribunal or Authority had no 
jurisdiction. His conduct disentitles him 
from asking for the discretionary relief 
at the hands of the Court even though 
consent or acquiescence may not confer 
jurisdiction upon an Authority or Tribunal 
if it lacked inherent jurisdiction. Follow- 
ing the decision of the Supreme Court, 
J hold that the petitioner is disentitled 
from invoking the writ jurisdiction of 
this Court after having failed to raise this 
objection at the proper time and also. 
after having acquiesced in the jurisdiction 
of the Board of Revenue. This does 
not however mean that Board to Revenue 
had jurisdiction. As already observed 
I express no opinion on that question and 
I dismiss the writ petition in the view that 
the petitioner is not entitled to raise this 
question of jurisdiction at this stage. 
‘There will be no order as to costs. 


V.M.K. Petition 
dismissed’. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present.—T. Ramaprasada Rao, J. 


Kodambakkam Panchayat 


represented 
by its President 


Petitioner* 
0. 


The Inspector of Panchayats, Chingleput 
District and another .. Respondents. 


(A) Madras Panchayats Act (XXXV of 1953), 
section 16—Interpretation —- ‘ Consultation ’, 
meaning of —Inspector, if bound to concur with 
the proposals made by the panchayat. 


Under section 16 of the Madras 
Panchayats Act, 1958, the Inspector is 
entitled to realign a revenue village and 
divide it into wards and determine the 
number of members to be returned b 
each ward in accordance with suc 
scale as may be prescribed. Before 
doing so, the Inspector shall censult the 
panchayat. In the present case, he 
did consult the panchayat But the 
modifications proposed by the panchayat 
could not be given effect to as he was of 
ee 
* W.P.No. 2037 of 1970. 

2nd September, 1970. 
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the view that there were certain adminis- 
trative difficulties in accepting such modi- 
fications. As the word ‘consultation’ 
in section 16 is not to be understood as 
concurrence, it cannot be said that there 
has been any violation of the prescribed 
terms in the statute or in the rules made 
thereunder, when the Inspector published 
the impugned notification. LPa.a. 5] 


(B) Madras Pcnchayats Act (XXXV of 1958), 
Sections 20 and 178 (1) and 178 (2) (ivì— 
Interpretution—Statutory population and popu- 
lation according to the last census—Inconsts- 
tency—Lacuna in the rule—Strength of the 
panchayat, on what basis to be fixed. 


The statutory population is 6,417. The 
population according to the last census is 
1,001. The question is which is to 
prevail. The former is the strength of 
the village as found by operation of the 
provisions of the statute (section 20). 
The latter is the figure to be considered 
in the light of notification No. 8 (sections 
178 (1) and 178 (2) (i0)). It is a well 
accepted cannon of interpretation that 
if there is a conflict between a section of 
the Act and a rule made by the rule- 
making authority under the Act and if 
the above two provisions are in conflict 
and reconciliation thereof is impossible, 
then the subordinate provision must 
give way. As the intendment of a rule 
1s to further the purpose cf an Act and 
not to ignore it, in the instant case, the 
notification No. 8 cannot be applied to 
fix the strength of the panchayat. 


[Para. 10] 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records relating to notifi- 
cation No. Re. 16085/70 P-25 dated 
12th March, 1970, on the file of the rst 
Respondent—The Inspector of panchayats, 
Chingleput District and to quash the said 
notification made therein. 


M. Srinivasan, for Petitioner. 


T. Sathtadev, the Assistant Gcvernment 
Pleader, for Respondents. 


The Court made the following 
24 ' 


Orver.—The sitting president of the 
Kcdambakkam- panchayat is the peti- 
tioner. As'per the last census, the popu- 
lation of the village was reckoned at roor 
amongst whom about goo persons were 
qualified to vote. As per the rules, the 
number of members to be elected to the 
panchayat are 8, besides one woman 
member to be co-opted. As matters 
stand, the panchayat is divided into two 
blocks and there are 4 members represent- 
ing each block. Within the boundaries 
of the revenue village included in the 
panchayat, there is an eri pornomboke or 
P.W.D. tank of an area of 128.78 acres, 
and it is common ground that this is 
within the limits of the Kodambakkam 
village panchayat. Portions of this 
eri poromboke heve been alienated to the 
Madras Corporation and tke Tamil Nadu 
State Housing Board; but it is claimed 
that the alienation of the said land to such 
public bodies does not constitute exclu- 
sion of the area from the jurisdiction of 
the panchayat. Though it does not 
vest in the panchayat the Government’s 
claim is that this is inside the jurisdiction 
of the panchayat. As the ownership of 
the land is not the criterion to decide 
whether an individual should be included 
in the panchayat electoral roll or not 
and as residence within the jurisdiction 
of the panchayat alone, besides the age of 
the voter, are the primary considerations 
for purposes of inclusion of such residents 
of the prescribed age in the electoral rolls 
of the panchayat, the occupants or resi- 
dents in such ert poromboke were included 
in the electoral rolls prepared recently 
under section 29 cf the Madras Panchayats 
Act, 1958. It is also claimed by the 
Government that though such occupants 
are encroachers, they had to be enume- 
rated and included in the electoral rolls 
for the Kodambakkam panchayat, and 
as a matter of fact, their names find a 
place in the Assembly rolls prepared in 
1970 for the St. Thomas Mount Assembly 
Constituency Rolls. The Government 
is emphatic that the encroachers, who 
are actual residents of the disused tank, 
are to be given the right to vote and 
even the right to centest the panchayat 
elections; the apprehension thet they 
ace likely to move away from the area 
is no criterion to exclude them from the 
electoral roll by denying them the right 
to stand and contest the elections in the 
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panchayat area. It is stated that every 
person who resides within the jurisdiction 
of the panchayat at the time of the pre- 
paration of the rolls under section 2c of 
the Act and who is 21 years of age and 
more as on Ist January, 1¢70, is entitled 
to be enrolled as a voter. It is also 
clearly stated in paragraph 5 of the 
counter-affidavit that as the Election 
Commission of India did not agree to 
the revision of the Assembly rolls for the 
conduct of elecrions to local bodies and as 
it suggested amendments to local Acts, 
the Panchayats Act was spe ifi ally 
amended: to meet the situation. It 1s 
said that according to the old provisicn 
“a person enrolled in the Assembly rolls 
only will be a voter for the panchayat’’. 
According to the amended provision ‘‘a 
person entitled to be enrolled as 2 voter in 
the Assembly rolls is to be enrolled as a 
voter fur the panchayat.” It is in this 
background that the electoral rcll for 
the Kodambakkam panchayat was pre- 
pared. As already stated, the population 
as reckoned in the last census was about 
roor and the voters list as prepared in 
the context as above discloses a residential 
strength of 6417 for the panchayat in 
question. If, therefore, the enumerated 
population for purposes of section 29 of 
the Act is termed as the statutory popula- 
tion, then it follows that as per the last 
census the population was 1oc1 and as 
per the Act the statutory population 
was 6,417. 


2. In the above context the petitioner’s 
case is that the inclusion of the names of 
the encroachers in the electoral rclls 
is invalid, and, even if they could be 
treated as residents of the panchayat, the 
1st respondent has failed to increase the 
number of members of the panchayat for 
being returned thereto, notwithstanding 
the reckoning of the statutory popula.icn 
at 6,417. This argument is based upon 
one of the rules framed under the 
Madras Panchayats Act, 1658, which 
enjoins upon the appropriate authority 
to fix the number of members to be 
returned te the panchayat, according to 
the pouplation of the panchayat. 


3. Another argument of the learned 
Counsel for the petitioner is that the Ist 
respondent has issued a notification on 
on 12th March, 1970, whereunder he 
proposes to divide the panchayat into 3 
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electoral wards and several blocks attached 
thereto and such a trifurcation of the 
panchayat not having been done after 
consulting the panchayat, the impugned 
notification has to be struck down. 


4. Answering the main contentions of 
the petitioner, the Government’s case is 
that tbe present voting strength of the 
panchayat cannot be taken into account 
for fixing the strength of members of the 
panchayat and such strength has been 
fixed by the appropriate authority in 
accordance with the scale prescribed 
by the Governmert. It is averred that 
as the number of members have to be 
fixed with reference to population, any 
question relating to population shall be 
decided only with reference to such 
population as ascertained at the last 
pteceding census and the latest figures now 
available being that relating to the 1961 
census, it is claimed that the panchayat 
can only have a strength of 8 members’ 
and no more. As regards the other 
contention of the petitioner that the 
panchayat was not consulted, it is stated 
that a notice was issued on 4th February, 
1970, and the panchayat also passed a 
resolution accepting the proposals of 
the Collector on 22rd February, 1970. 
No doubt, the panchayat suggested cer- 
tain modifications, but the appropriate 
authority could not give effect to such 
modifications. As the rule enjoins only 
consultation and not concurrence of the 
panchayat, the notification is in order. 


5. I shall take vp the last contention 
first. I am unable to agree with the 
Jearned Counsel for the petiticner that 
there was no consultation of the panchayat 
as stated. Apparently the panchayat 
is agrieved because its counter proposals 
as regards the trifurcation or division of 
the panchayat into wards were not fully 
implemented by the Inspector of 
panchayats, who is the appropriate autho- 
rity under the Act. Under section 16 of 
the Act, the Inspector, who is invariably 
the Collector of the District, who is 
appointed by the Government to exercise 
or perform any of the powers or duties of 
the Inspectcr under the Act, is entitled 
to realign a revenue village and divide 
it into wards and determire the number 
of members to be returned by each ward 
in accordance with such scale as may be 
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prescribed. Before doing so, however, 
the Inspector shall ccnsult the panchayat. 
It is undeniable that in the instant case 
the [nspector did consult the panchayat. 
What really happened was that the 
panchayat made certain counter sugges- 
tions to the proposals made by the 
Inspector. The modifications proposed 
could not. be given effect to as the 
Inspector was of the view that there were 
certain administrative difficulties in 
accepting ‘such modifications. As the 
word ‘consultation’ in section 16 is not 
to be understood as concurrence, it can- 
not be said that there has been any viola- 
tion of the prescribed terms in the statute 
or in the rules made thereunder, when 
the Inspector publisbed the impugned 
notification. When a statutory bedy is 
empowered to act in consultation with 
another body corporate, it could only 
do so by forwarding its proposals to 
that other: body and await for its com- 
ments. On receipt of such comments, 
which might include modifications or 
counter-proposals, the first statutory 
body is automatically empowered to go 
ahead and'‘act in the prescribed manner; 
but it should appear that the objections 
or modifications proposed by the second 
consultative body were taken into consi- 
deration before a final decision is taken. 
It appears to me from the record that 
the objections or the counter suggestion 
of the panchayat were borne in mind 
when the impvgned notification was 
given. The last contention therefore 
fails. 


6. As regards the first contenticn, it is 
necessary to refer to the relevant pro- 
vision of law before dealing with the 
respective contentions of parties. The 
Madras Panchayats Act, 1958, does not 
define a ‘voter,’ but the respondents in 
their counter-affidavit concede that a 
person who is crdinarily resident in the 
panchayat area ard who satisfies the age 
qualification is a vcter. This naturally 
means that’ every qualified resident is 
a voter and if he is a voter, he is a member 
of the population. It is in the light of 
this enunciation that I called out the 
expression ‘‘statutory population’ refer- 
red to by me in the opening. “‘ Statutory 
population °? is the population of a 
panchayat or an area which enumerates 


who are qualified to vote. Nevertheless 
they are undoubtedly a part of the 
population of the village or panchayat 
concerned. With this background the 
relevant sections may he locked into. 


7. The words ‘‘ estimated population ” 
and ‘ population ° appears in the various 
sections cf the Act. When a panchayat 
village cr a panchavat town is formed and 
when the Inspector classifies and declares 
any local area as a panchayat village, 
then the estimated population thereto is 
taken into consideration. What exactly 
“estimated population’ is, there is no 
guidance in the Act. Sections 3 and 5 
use the words “‘estimated population.” 
Sections 10 and 15 use the word ‘ popula- 
tion.’ Section 2) dealing with the pre- 
paration and publication of electoral roll 


ard qualifications for inclusion therein, 
provides that every person who is quali- 
hed to be included in the electoral roll 


for any Assembly Ccnstituency as relates 
to the village or town shall be entitled 
to be included therein. In the Explana- 
tion to section 20, it is suggested that 
persons who are resident in the village 
shall be entitled to be included in the 
electoral roll. Sub-section (2) of section 
20 says that any person authorised by the 
prescribed authority in this behalf shall 
publish in such manner as the Govern- 
ment may direct the electoral roll for the 
panchayat or alteration to such roll, as 
the case may be. The Explanation 
empowers the authority to omit from 
the electoral roll any person whe is dead 
or who is disquslified to be included in 
such electoral roll. Sub-section (3) of 
section 20 says that the electoral roll for 
the panchayat shall be divided inte sepa- 
rate parts for each ward. Sub-section (5) 
has to be reproduced: 


“ Every person whose name appears in 
the electoral roll for the panchayet 
shall, so long as it remains in force and 
subject to ary revision thereof which 
might have taken place and subject, 
also to the other provisions of this Act 
be entitled to vote at an electicn; and 
no person whose name does not appear 
in such roll shall vote at an election.” 


Thovgh the statute uses the words 
** estimated population” and ‘ population’ 


the number, of residents in the said area yet there is, in the statute itself, a pro- 


188 


vision to reckon the population of the 
panchayat at a time when the electoral 
roll is prepared. 


8. In view of the sanctions in section 20 
of the Act and in the light of the 
limitations regarding voting expressly 
mentioned therein, one canrot but reason- 
ably conclude that the electoral rolls 
prepared after following the procedure 
under section 20, do reflect one section of 
the population and the enumeration so 
done, though for a specific purpose, can- 
not lightly be brushed aside whenever: a 
questicn arises as to what the pcpulation 
of a village is. Section 2c in emphatic 
terms supports the view that every 
person whose name appears in the electc- 
ral roll shall be a person who shall be 
deemed to be a resident of the village and 
qualified to vote in the respective wards. 
From the ccmmonserse point of view it 
means that every such person whose 
name is included in the electoral roll is 
a resident of the ward and thereby the 
resident cf the panchayat, and this fact 
has to be borne in mind when determin- 
ing the numerical strength of the popula- 
tion of a village. As this process is 
reflected in section 20 of the Act itself, 
then any rule which might impinge or 
detract the effect of such an interpretation 
. cannot prevail as it would be repugnant 
to the Act. The rule-making power 
under section 178 of the Act is only to 
carry out the purposes of the Act. Under 
section 172 (2) (i), the Government 
may make rules as to the determination 
of the populaticn for the purposes of the 
Act. Any such rule made by the Govern- 
ment should only be to carry out the 
purpose «f the Act. One of the main 

oses of the Act is seen in section 29 
of the Act which deals with tbe prepara- 
tion and publication of the electoral roll 
for every panchayat. There is a pies- 
cribed scheme for the preparation of such 
an electoral roll. Once it is published, 
it is final. No dovbt, it is capable of 
being modified according to the pres- 
cribed exigencies. But it is indisputable 
tbat no person whose name does not 
appear in such rol] shall vote at an elec. 
tion. Removing the negative from the 
last sentence quoted, it means that every 
person whose name does appear in the 
electoral roll shall orly vote at the elec- 
tion. A perscn whose name appears in 
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the electoral roll, as is conceded by the 
Government in the counter-affidavit, is 
deemed to be ordinarily resident in the 
panchayat area. All persons who are 
ordinarily resident in any area are deemed 
to be part of the population of that area. 
Therefore there is a formula or process. 
in the main Act itself which is closely 
allied with the purposes of the Act, 
which touches upon the question of the 
population of the panchayat. This is 
what I terminologically call as “ statu- 
tory population.” In the instant case 
the statutory population is 6,417. But 
the case of the Government is that not- 
withstanding the undisputed fact that 
the statutory population is 6,417 they 
had to necessarily take into consideration 
the population in the village in the last 
census which was reckoned at about 1001 
for purposes of fixing the numerical of 
the members of the panchayatand this is 
so under notification No. 8 under which 
the following rule was made in exercise 
of the roe conferred by sub-section (1) 
and clause (iv) of sub-section (2) of 
section 178 of the Act; 


“ Determination of population—If any 
question arises as to the population of 
any village, town or any local area or 
of any part of such village, town or 
local area for the purposes of the Madras. 
Panchayats Act, 1958, the question 
shall be decided with reference to the 

pulation of such village, town or 
ocal area as ascertained at the last 
preceding census.” 


In this context it is submitted that it is. 
only the population as ascertained at the 
last preceding census that should prevail 
for all purposes including that for the 
fixation of the number of members of a 
panchayat. It is no doubt conceded that 
under notification No. 2 and the rule 
prescribed thereunder in accordance with 
section 10 of the Act, the number of 
members of a panchayat if the population 
is between 1,000 and 1,200 is 8; and if 
it is 6,417 ,it would be 13. It is stated by 
the respondents that the population of 
Kodambakkam as per the census statistics 
taken in 1961 is 1,001. Therefore the 
strength of 8 members as fixed by the 1st 
respondent is sought to be sustained. 


9. It is in the above context that notifi- 
cation No. 2 becomes important. Under 
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this notification the number of members 
of a panchayat shall be fixed with refe- 
rence to its population. We have already 
seen that the number of voters in the 
panchayat, area is 6,417 and this number 
‘was reckoned under section 20 of the Act 
and after due enquiry and preparation. 
Ifthe numeral of 6,417, which I have 
characterised as statutory population, is 
to be taken into consideration and treated. 
as population, then the number of 
members of the panchayat shall be fixed 
at 13. Itis in this light that the learned 
Counsel for the petitioner challenges the 
notification which fixes the number at 
8 instead of at 13. The learned Govern- 
ment Pleader however relies upon the 
rigid rule contained in notification No. 8 
and would'sustain the stand of the respon- 
dents. The question therefore is that 
in such circumstances whether notifi- 
cation No. 8 prescribing the rule as 
above has to prevail or whether the 
number of, inhabitants as reckoned under 
section 20 lof the Act has to prevail. 


10. Section 20 being in the body of the 
Act has a purpose to serve. Its object it 
to enumerate the inhabitants and, the 
residents in the panchayat village and 
consequentially prepare an electoral roll 
which shall be sacrosanct in so far as the 
panchayat elections are concerned. As 
a matter of fact, this section lays down 
that no person whose name does not 
appear in the roll shall be entitled to 
vote. ‘Population’ is but a reflection 
of the inhabitation of any area. This is 
the ordinary concept of population. Is 
is not denied by the respondents that 
there are 6,417 inhabitants in the village 
as is reflected in the electoral roll prepared 
for purposes of the panchayat elections. 
This statutory population has a special 
significance once it is prepared under 
the provisions of the statute. Such a 
reckoning under any express provision of 
the statute cannot be lig tly brushed aside 
and the inélastic principle in notification. 
No. 8 pressed into service at all times 
In the absence of any machinery to 
‘determine the number of inhabitants or 
the population of the village, the fiction 
in notification No. 8 may be attracted. 
But when it is common ground that the 
electoral roll has been prepared under 
section 20 of the Act, that gives at least 
some basis or data for fixing the population 
| 


of the village. In such a case it cannot 
be said that a question has arisen as to 
the population of any village, town or 
any local area, If the authorities who 
are enjoined to prepare an electoral roll 
exercise their public duty and prepare 
such a roll which discloses the number of 
inhabitants or residents in the village 
then it would certainly afford the hypo- 
thesis to fix the population of the village. 
Learned Government Pieader however 
referred to the decision of this Court in 
Putla Subbaypa v. State of Andhra.’ This 
was under the old Act wherein there was 
a provision similar to section 20 of the 
present Act. In that Act section 12 also 
provided for the preparation of the elec- 
toral roll and consequentially the enume- 
ration of the voters or residents in the 
panchayat village. In that case it does 
not appear that any such electoral roll 
was prepared which would certainly 
have given an indicia as to the population 
of the village. As a matter of fact, the 
poser in that case was between the esti- 
mated population and population. 
There was no real basis on which the 
authorities could work out the strength 
of members of the panchayat. In those 
circumstances Balakrishna Ayyar, J., was 
of the view that the rule similar to that 
contained in notification No. 8 had to 
prevail. But the circumstances in the 
instant case are different. The statutory 
population is 6,417. The population 
according to the last census is 1001, 
The question is which is to prevail. The 
former is the strength of the village as 
found by operation of the provisions of 
the statute, The latter is the figure to 
be considered in the light of notification 
No. 8. It is a well accepted cannon ofi 
interpretation that if there is a conflict 
between a section of the Act and 
a rule made under (sic) the rule-makin 

authority under the Act and if the 
above two provisions are in conflict and 
reconciliation thereto is impossible, then 
the subo dinate p-ovision must give way’ 
No doubt there is a strong presumption 
that aLegislatureunderstands and correctly 
appreciates the need of its people and 
its laws and rules ave directed to problems 
made manifest by experience. But if in 
the application of such statutory provi- 
sions, one is confronted with conflict in 
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the application of the main provisions of 
the statute and a rule made under the 
Act, then the former should prevail and 
the latter should give way. Section 178, 
under which notilication No. 8 is made, 
is intended to carry out the purposes of 
the Act. One of the purposes of the Act 
as disclosed in section 20 is to prepare an 
electoral roll which shall be final and 
binding in so far as the panchayat elec- 
tions are concerned. This roll when 
prepared and published in accordance 
with section 20 unreservedly discloses the 
number of residence or inhabitants of the 
village. ‘Population’ is understood 
even in the dictionaries as constituting 
the inhabitants of any area or place. 
This being the meaning of ‘ population’ 
in common parlance, the number of 
residents who are deemed to be voters in 
the panchayat area shall necessarily 
constitute a section of the population of 
the village and there can be no two 
opinions about it. If this is the irresis- 
tible conclusion which one is constrained 
to arrive at on a fair reading of section 20 
then it would be highly technical to 
enforce notification No. 8 and reckon 
the population on a fictional basis and 
reckon it at the figure as arrived at in the 
last census. When realities are facing a 
situation, there is no room for fiction. 
If notification No. 8 is applied in this 
case, as it has been done, then it would 
result in the purport and purpose of 
section 20 being ignored. As the intend- 

ent of a rule is to further the purpose of 
an Act and not to ignore it, in the instant 

c I am of the view that notification 

o. 8 cannot be applied to fix the strength 
of the panchayat. There is therefore an 
undersigned lacuna in notification No. 8 
in the circumstances confronting me in 
this Writ Petition. It is for the Legisla- 
ture to amend notification No. 8 so as 
to bring it in consonance with the pur- 
port and spirit of section 20 of the Act. 
Thus, if there is an enumeration under 
section 20 the numeral so enumerated 
for the preparation of the electoral roll 
shall be a part of the population and this 
being unquestionable, notification No. 8 
cannot be attracted and p:essed into 
service. When there is no enumeration 
under section 20 and when no electoral 
roll has been prepared and when there 
is therefore no hypothesis or data to 
arrive at the total or part of the number 
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of residents or inhabitants of the pan- 
chayat village, then possiblv notification 
No. 8 may be attracted and the fiction 
may intercept and decide the issue. But 
in a case like this, the 1st respondent was 
not right in having preferred fiction to 
reality. In that respect the notification 
suffis from an infirmity as the number 
of members fixed for the panchayat by 
the Ist respondent is not in consonance 
with notification No. 2 referred to above. 
One other cardinal canon of interpreta- 
tion is that the provisions of the Act 
including the rules thereto must be 
understood harmoniously and worked 
together. If notification No. 8 is to- 
prevail and has to be adopted as is done 
by the ist respondent, then there will 
be no such harmony, for such an appli- 
cation of the rule would be directly in 
conflict with notification No. 2 as well 
as section 20 of the Act. Under these 
circumstances the rule nist is made abso- 
lute and the writ petition is allowed. 


There will be no order as to costs. 


V.M.K. Writ Petition 
allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present.—M.M. Ismail, J. 


N. S. Kuppuswamy Odayar and another- 
Appellants* 





U. 


The Panchayat Narthangudi represented 
by its President Murogayyan and others 

Respondents. 
(A) Adverse possession—Fishery  rights— 
Requirements. 


Applying the principles laid down in 
Secretary of State for India in Council v: 
Debendra Lal Khan, L.R. (1934) 61 LA. 
78: 66 M.L.J. 134. It was held. 
that once a trespasser exercises the 
rights of possession and ownership openly,,. 
it is enough to constitute adverse posses- 
sion and that there is no obligation on. 
his part to bring to the notice of the real: 
owner that he was exercising such rights 
of ownership adverse to the real owner. 
The maxim ‘“‘when the extremes have- 


30th June, 1970.. 


* S.A. No. 1406 of 1966 
and C.M P. No. 6272 of 1968. 
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been proved, those things which lie 
between -are presumed” will apply. 
' [Para. 5] 


“The law presumes in favour of continuity 
of possession. [Para. 5] 


(B) Re-setilement Register—Entry as 
poromboke—Effect of. 


It has been repeatedly held that the mere 
fact that in the Re-settlement Register, a 
particular piece of land has been des- 
cribed as'poramboke will not by itself 
establish title of the Government to the 
land in question. [Para. 4] 


Appeal against the Decree of the Court of 
the Subordinate Judge cf Kumbakonam 
in Appeal Suit No. 114 of 1964, preferred 
against the decree of the Court of the 
District Munsif of Valangiman at 
Kumbakonam in Original Suit No. 351 of 
1962. i 


C.M.P. No. 6272 of 1968.—Petition pray- 
ing that for the reasons stated in the 
affidavit filed therewith the High Court 
will be pleased to admit the document 
filed therewith as additional evidence in 
the above Second Appeal (Paimash 
Koshpara inclusive of nanja and punja 
and poramboke lands for the village of 
Narthankudi village for fasli 1239). 


R. Gopalaswamy Ayyengar and M. Srini- 
vasan, for Appellants 


The Additional Government Pleader, for 
Respondents., 


The Court delivered the following 


Jupoment.—The appellants herein insti- 
tuted O.S.: No. 351 of 1962 on the file of 
the Court of the District Munsif of Valan- 
giman at Kumbakonam for declaration 
of their right to a tank and to the fishery 
rights therein situate in R.S. No. 73/2 
in Narthangudi Village and for a per- 
manent injunction restraining the respon- 
dents from interfering with their possession 
of the same, or, in the alterative for 
recovery of possession of the tank with the 
fishery rights therein. 


2. The appellants claimed title to the 
tank and the fishery rights therein, 
having exercised the same for more than 
hundred years, and they came to file 
suit only because the first respondent- 
panchayat : purported to lease out the 
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fishery rights in the tank by public auction 
on 23rd April, 1962. The appellants 
claimed title to the property and also 
in the alternative claimed that even if 
they were not the original owners of the 
tank and the fishery rights they had 
perfected their title by adverse possession, 
On the other hand, the case of the res- 
pondents was that the tank was situate 
in natham poramboke and as such, the 
tank was Government property and under 
the provisions of the Madras Panchayat 
Act, it had vested in the panchayat and 
consequently the first respondent- 
panchayat had acquired the right to 
auction the fishery rights. Both the 
Courts below have rejected the case of 
the appellants and dismissed their suit 
and hence the present second appeal. 


3. Since I have decided to set aside 
the judgment and decree of both the 
Courts below and remand the suit for a 
fresh disposal in view of the gross failure 
on the part of the Courts below to under- 
stand the case put forward by the appel- 
lants and the wrong approach on their 
part to the questions raised in this suit, 
I do not propose to express any final 
opinion on any of the pointsin controversy. 


4. As I pointed out already, the appel- 
lants claimed that they were the owners 
of the tank and the fishery rights therein 
and in the alternative claimed also that 
they had perfected title by adverse posses- 
sion. Admittedly, there was documen- 
tary evidence to show that it was the 
appellants’ predecessors-in-interest who 
had been leasing out the fishery rights in 
the tank from 1873 onwards, as evidenced. 
by Exhibit A-4 and other similar docu- 
ments. By a partition deed dated 14th 
July, 1900, marked as Exhibit A-1, the 
tank had been dealt with as the property 
belonging to the family and had been. 
partitioned. In each and every one of 
the lease deeds produced in this case, the 
lessees had acknowledged that the tank 
belonged to the lessor’s family. How- 
ever, without paying proper attention 
to any of these documents as evidence of 
title of the appellants, the Courts below 
proceeded on the basis that the tank, 
was situated in natham poramboke and. 
that the appellants themselves had admit- 
ted the same. I am clearly of the opinion, 
that this approach was thoroughly wrong. 
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and was entirely unjustified with reference 
to the facts of the case and the materials 
placed before the Court. As I pointed out 
already, there is evidence to show that 
as early as 1873 the fishery rights in 
the tank were leased out by the predeces- 
sors-in-interest of the appellant’s family. 
Both the Courts have come to the con- 
clusion that there was no evidence as to 
who dug the tank and when the same was 
dug. Nonetheless, relying solely upon 
Exhibit B-1, which is an extract from 
the Re-settlement Register the Courts 
below came to the conclusion that the 
tank was situate in natham poramboke. 
D.W. 1 had stated that the Re-settlement 
Register was prepared in 1925, that 
Exhibit B-1 was an extract from the Re- 
settlement Register and that R.S. No. 
73/2 had been shown in that Register as 
poramboke. The fact that in 1925 the 
land in question was shown as poram- 
boke did not automatically mean that at 
the time when the tank was dug, the 
land was poramboke, or that in the 
poramboke land, the tank was dug. 
Equally, the admission of the first appel- 
Jant was that the tank was situate in the 
poramboke land, that is, he was referring 
to the state of affairs existing on the date 
when he was examined. There was no 
admission on the part of the appellants 
that the tank was dug in a poramboke 
land. Therefore, there could be no 
question of the appellants themselves 
having admitted that the tank was dug 
in a poramboke land and if at all, they 
could claim title only by prescription on 
the basis of adverse possession. Hence, 
the question regarding title put forward 
by the appellants had to be investigated 
into and examined independently of their 
alternative claim to title by prescription. 
The Courts below have failed to do that 
because of the wrong assumption that 
the appellants had admitted that the 
tank was situate in natham poramboke, 
failing to make a distinction between 
this tank being situate in what was des- 
cribed as a natham poramboke in Exhibit 
B-1 and the tank having been dug in 
what was a natham poramboke or not. 
It has been repeatedly held that the mere 
fact that in the Re-settlement Register, 
a particular piece of land has been des- 
cribed as poramboke will not by itself 
establish title of the Government to the 
land in question. Under these circum- 
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tances, I do not have the slightest hesita- 
tion in holding that both the Courts 
below have failed to appreciate the 
question of title put forward by the appel- 
lants to the tank in question and approach 
the claim from that point of view. 


5. Equally, the Courts below have 
failed to bear in mind the distinction 
between the possession and evidence as 
to exercise of rights of ownership over 
the property over a certain period of 
time, when they approached and dealt 
with the question of adverse possession 
in this particular case. Admittedly there 
was evidence to show that the appellants 
and their predecessors-in-interest had 
been dealing with the fishery rights in 
the tank in question from 1873 onwards. 
However, the learned District Munsif 
pointed out that there was no lease deed 
from 1896 to 1927, in 1934 and 1935 and 
from 1938 to 1945 and from 1945 to 1953. 
On this basis, the learned District Munsif 
came to the conclusion that there were 
gaps in the possession of the appellants 
and that the burden was on the appel- 
lants to establish their continuous posses- 
sion for the purpose of having their 
title to fishery rights in the tank by pres- 
cription, accepted by the Courts. With 
reference to the statement of the learned 
District Munsif that there was no evidence 
of the fishery rights having been leased 
out by the appellants from 1945 to 1953, 
it has to be pointed out that D.W. 1 
who was the karnam of the village, 
himself in his evidence admitted that 
from 1949 to 1961 it was the appellants 
who were enjoying the fishery rights. 
This evidence is totally opposed to the 
conclusion recorded by the learned Dis- 
trict Munsif that there is no evidence of 
the lease from 1945 to 1953, which takes in 
the period from 1949 to 1953. Further, 
the learned District Munsif assumed that 
the absence of evidence in the form of 
lease deeds is the same thing as abandon- 
ment or discontinuance of possession 
started by the appellants. It is only on 
the assumption that the absence of 
evidence regarding the lease of fishery 
rights is tantamount and equivalent to 
abandonment of possession on the part 
of the appellants, the learned District 
Munsif has discussed the law in this 
behalf and pointed out that such: dis- 
continuance will enure to the benefit of 


Ij KUPPUSWAMI ODAYAR v. NARATHANGUDI PANCHAYAT (Ismail, J.). 


the real owner of the property who would 
be deemed to have constructive posses- 
sion of the property. In this the learned 
District Munsif assumed two things (1) 
that the Government was the owner 
of the tank and (2) that the appellants 
had discontinued or abandoned possession 
of the tank or the fishery rights. Neither 
of the two assumptions is warranted by 
the facts in the case, or the evidence 
available on record. The law in this 
behalf has been clearly laid down by the 
Privy Council in Secretary of State for 
India in Council v. Debendra Lal Khan, 

Lord Macmillan pointed out there: — 
“The classical requirement is that 
the possession should be nec ut. nec 
clam nec! precario. Mr. Dunne for 
the Crown appeared to{ desiderate 
that the adverse possession should be 
shown to have been brought to the 
knowledge of the crown, but in their 
Lordships’ opinion there is no autho- 
rity for this requirement. It is suff- 
cient that, the possession be overt and 
without any attempt at concealment, 
so that the person against whom 
time is running ought, if he exer- 
-cised due vigilance, to be awared of 
what is happening. If the rights of 
the Crown have been openly usurped 
it cannot be heard to plead that the 
fact was not brought to is notice. 
The Limitation Act is indulgent 
the Crown in one respect only, 
namely in requiring a much longer 
period of , adverse possession than in 
the case of subject; otherwise there is 
no discrimination in the statute bet- 
ween ‘the ‘Crown and the subject as 
regards the requisites of adverse pos- 
‘session. It may be added that it is 
not necessary in order to establish 
adverse possession that the proof of 
acts of possession should cover ay 
period, 


to 


moment of the requisite 

Though the possession ‘‘be not 
proven to have continued every 
quarter, month or year, yet 


ordinary possession will be sufficient 
ad uictorium causae albeit it be proponed 
in the terms of a continual possession, 
quia probatis extremis praeesumuntur 7 
ifthe distance be not great.” (Stair’s 
Institutions of the Law of Scotland, 
TV, 40, 20). 61 L.A. 


CE (1934 L.R. 61 LA. 78 at 82: 66 
MLJ.134 
25 
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“ The fact of possession may be conti- 
nuous though the several acts of posses- 
sion are at considerable intervals. How 
many acts will infer the fact is a ques- 
tion of proof and presumption inde- 
pendent of prescription: Miller on 
Prescription, page 36. 


The nature of the requisite possession 
must necessarily vary with the nature 
of the subject possessed. The 

sion must be the kind of 
possession of which the particular 
subject is susceptible. The Crown 
in the case of a fishery belonging to it 
exercise its rights by granting leases 
or licenses to fish; it does not itself 
fish. Consequently the granting by a 
person other than the Crown of leases or 
licenses to fish in the case of a fishery 
which prima facie belongs to the Crown 
is evidence of the usurpation by that 
person of the distinctive rights of the 
Crown and is thus most significant 
evidence of adverse possession.” 


“These observations of the Privy Council 


are apposite to this case. This also 
involves the case of fishery rights and 
the Courts below have proceeded to 
reject the inference that has necessarily 
to be drawn from the various lease deeds 
commencing from 1873, holding that 
the Government was not a party to any 
of these documents. The observation of, 
the Privy Council is that once a trespasser 
exercises the rights of possession and 
ownership openly, it is enough to consti- 
tute adverse possession and that there is 
no obligation on his part to bring to the 
notice of the real owner that he was 
exercising such rights of ownership adverse 
to the real owner. Here again, the 
maxim referred to by Lord Macmillan, 
“when the extremes have been proved,| 
those things which lie between are pre- 
sumed”? will apply. Further, as heldi 
by the Supreme Court in Nathoo Lal v.’ 
Durga Prasad', the law presumes in 
favour of continuity of possession, In 
this case, if there had been a leasing out 
of the fishery rights by the appellants and 
their predecessors-in-interest from 1873 
to 1896 and subsequently for several 
years upto 1961 and there is absolutely 
no evidence to show that during the 





1. (1954) S.C.J. 557: (1955) 1 S.C.R. 51: 


“ALR. 1954 S.C. 355. 
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interval, or any part of the interval, any- 
body else including the Government, 
exercised any right, the above maxim will 
automatically apply and the necessary 
inference. and presumption will follow 
with reference to the materials available 
in this case. 


6 One other curious thing which the Courts 
below assumed in this case is that simply 
because the first appellant and his family 
were the hereditary village munsifs of 
the village, their possession and the exer- 
cise of fishery rights may be attributed to 
their character as village munsifs and 
therefore the character of their possession 
in this particular case was equivocal. To 
say the least, this is wholly unwarranted. 
In no case the village munsif can be said 
to have any right to deal with the fishery 
rights in a tank, or the tank in a poram- 
boke in his own right, except in his 
capacity as village munsif, if at all he has 
got any such right. It is not the case 
of any party and there is no material to 
support the case, that the right exercised 
by the appellants and their predecessors- 
in-interest was in the capacity of there 
being village munsifs of the village. 


7 Taking all these factors into account, I 
am of the opinion that the Courts below 
have not applied their mind to the point 
to be decided arising out of the claim 
put forward by the appellants and there- 
fore the judgments and decrees of both 
the lower Courts are set aside and the 
second appeal is allowed. The matter is 
remanded to the trial Court for fresh 
disposal. 


8 The appellants herein have filed C.M.P. 
No. 6272 of 1968 for reception of certain 
documents as additional evidence in 
this case. Since I am remanding the 
entire matter to the trial Court, this civil 
miscellaneous petition also will be trans- 
ferred to the trial Court for disposal. 
The second appeal is allowed in the above 
terms. The appellants will be entitled 
to refund of the Court fee paid both on 
the memorandum of appeal before the 
first appellate Court as well as on the 
memorandum of second appeal before 





this Court. There will be no order as 
to costs. No leave. 
S.V.J. i = Second appeal 

i allowed and remanded. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :-—B. S. Somasundaram, F. 


Srinivasa Perumal and others 
Petitioners * 

7. 

Sellapapammal Respondent. 


(A) Criminal Procedure Code (V of 1898), 
sections 145 and 147—Applicability of distinc- 
tion between disputes relating to right to take 
water from well—Section 147  applies— 
Procedure to be followed. 


The dispute in this case relates to the right 
to take water from the well and as such 
it falls within the ambit of section 147, 
Criminal Procedure Code. The right 
to take water from a well is not a right to 
possession of the land, but it is only a 
right to use it, and the matter should have 
heen dealt with only under section 147 
and not under section 145. There is an 
essential distinction between section 145 
and 147. The former concerns with the 
disputes relating to possession and the 


‘Magistrate is concerned with actual 


possession of the property at the relevant 
point of time and against apprehension 
about the breach of the peace. But, 
section 147 concerns itself with disputes 
about rights to the use of immovable pro- 
perty, unlike the right to be in possession, 
about which section 145 speaks. The 
procedure to he followed in a proceeding 
under section 147, as amended in 1955, 
differs from the procedure which should 
be followed in proceedings under section 
145. [Para, 2.7] 


(B) Criminal Procedure Code (V of 1898), sec- 
tions 145, 147 and 537—Dispute relating to 
right to take water from well—Court following 
procedure under section 145 insisad of under 
section 147—Party not objecting to the proce- 
dure adopted at the time of proceedings—Right 
to object at the revisional stage—Omission 
whether curable irregularity. 

The preliminary order itselfhas been drawn 
only under section 145 (1) of the Code— 
The matter involves only a right to take 
water and not a right relating to posses- 
sion of the land. Therefore this omission 





* Cri. R.C. No. 1320 of 1969 
and Cri. R.P. No. 1300 of 1969 


14th September, 1970. 


I] | SRINIVASA PERUMAL y. SELLAPAPAMMAL (Somasundaram, J.). 


l cannot be regarded as a mere irregularity 
which could be cured. [Para. 3.] 


Petition under sections 435, and 439 of 
the Code of Criminal Procedure 1898, 
praying the High Court to revise the Judg- 
ment of the Court of the Additional First 
Class Magistrate (J), Kulitalai in M.C. 
No. 166 of 1969 on his file dated 20th 
November, 1969. 


G. Gopalaswamy, for Petitioners. 


N. Suryanarayana, for T.T. Gopalakrishnan, 
for Respondent. 


The Court made the following 


OrDER.— This revision by the unsuccessful 
party in a proceeding under section 145, 
Criminal Procedure Code, is directed 
against the orders passed by the Additional 
First Class Magistrate, Kulitalai, in M.C. 
No. 166 of 1969 on his file. The dispute 
related to the right to take water from a 
well in S.F. No. 124 /7 situate at Chitlarai, 
a Village, Musiri Taluk, in Trichy District. 
The eastern portion in this survey field 
is owned by the respondent. The western 
portion belongs to the petitioners and 
there is no dispute that both are entitled 
to take water from this well to their res- 
pective portions by turns. The petitioners 
claimed a right to take the wate: for ano- 
ther field viz., S. No. 124/3, which they 
had taken on lease from someone else. 
Disputes arose. There was likelihood of 
the breach of the peace. The Revenue 
Divisional Officer at Musiri issued the 
preliminary order under section 145 (1) 
of the Criminal Procedue Code, on the 
17th of March, 1969. By this order, he 
directed hoth the parties to file affidavits 
and documents in proof of their posses- 
sion. Eventually he transmitted the papers 
to the District Magistrate, Tiruchirapalli 
for adjudication. The case was finally 
disposed of: by the Additional I Class 
Magistrate, Kulitalai and he by his order 
dated 20th November, 1969, restrained 
the present petitioners from taking water 
from this well to his land vig., S. No. 124/3. 
The correctness of this order is now can- 
vassed in this revision. 

2. The dispute in this case relates to the 
right to take water from the well and as 
such it falls: within the ambit of section 
147, Criminal Procedure Code. The 
right -to take water from a well is not a 
tight to possession of the land, but.it i 
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only a right to use it, and the matter 
shuld have been dealt with only under 
section 147 and not under section 145 o 
the Code. (Vide Sankara Kailasa Mudoli 
v. Kuthalinga Mudali*.) There is an 
essential distinction between section 145 
and section 147. The former concerns 
with the dispute relating to pcssession 
and the Magistratte is concerned, or with 
actual possestion of-the property at the} 
relevant point of time and against the 
apprehension about the breach cf the 
peace. But, section 147 concerns itself 
with disputes about rights to the use ofi 
immovable property, unlike the 1ight to 
be in possession, about which section 145 
speaks. The procedure to be followed in 
a proceeding under section 147, as amend: 
ed in 1955, differs from the procedure 
which should be followed in pro i 
under section 145. Sub-section (1) of 
section 145 states that the question o 
possession shall be decided with reference 
to documents and affidavits. Under sub- 
section (1-A) of section 147, the Magis- 
trate shall peruse the statements put in by 
the parties, hear them, receive all such evi- 
dence as may be produced by the respectively, 
consider the effect of such evidence take 
such further evidence, if necessary, as he 
thinks necessary, and, if possible, decide 
whether such right exists, and the provi- 
sion of section 145 shall, as far as may be, 
be applicable in the case of such enquiry. 
The learned Magistrate has not followed 
the procedure prescribed in the section 
and he has not recorded any evidence in 
the matter. On this ground alone, the 
order has to be quashed. — 


3. On behalf of the respondent, it is 
urged that the petitioners had not chal- 
lenged the procedure at the time of the 
proceedings and that now they cannot be 
heard to complain, taking advantage of 
the defect in procedure. The prelimi- 
nary order itself has been drawn only 
under section 145 (1) of the Code. The 
matter involves only a right to take water 
and not a right relating to possession o 
the land. Therefore in these circumstan- 
ces, this omission cannot be regarded as 
mere irregularity which could be cured. 


4. The order passed by the learned 
Magistrate is quashed, and the entire pro- 
ceedings are remitted back to him for 
fresh disposal according to law after 


1. AIR, 1919 Mad. 812. 
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recording the evidence that might be 
adduced by both the parties and after a 
consideration about the existence of an 
apprehension of the breach of peace. 


5. The revision is allowed. 


S.V.J. Revision 


allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 


Present :—K. S. Venkataraman and 
N.Krishnaswamy Reddy, JJ. 


and others 


Constitution of India (1950) Article 226— 
Criminal Procedure Code (V of 1898), section 
491—Penal Code (XLV of 1860), sections 
120-B and 399—Writ of Habeas Corpus— 
Police officers arresting without warrant the 
respondents in respect of offences under sections 
120-B and 399, Penal Code—Arrest and deten- 
tion if lawfil—Onus of proof of mala fides. 


The offence under section 120-B read with 
section 399, Indian Penal Code, is a 
common law offence introduced in the 
Indian Penal Code. The Criminal Pro- 
cedure Code made this offence cognizable. 
If an officer-in-charge of the police sta- 
tion has reason to believe that a cogniza- 
ple offence is committed by a person, he is 
empowered to arrest that person with- 
out warrant. This procedure has been 
strictly followed by the police officers, 
who arrested the respondents in this case, 
and therefore, there was no violation of 
Article 21 of the Constitution. 


[Para. 11.] 


Where a person who has been deprived 
of his liberty challenges the detention by 
a petition for habeas corpus, it is for the 
authority who has detained him to show 
that the person has been detained in exer- 
cise of a valid legal power and once that 
is shown it is for the detenu to show 


* W.P. No, 2651 0f 1970. 28th August, 1970. 
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that the power has been exercised mala 
fide or improperly. [Para. 10.] 


Petition under Article 226 of the Consii- 
tution of India and section 491 of Crimi- 
nal Procedure Code, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of Aaheas 
corpus directing the first respondent to 
produce the respondents 2 to 10 to this 
Court in person and direct them to be 
set at liberty forthwith. 


N. T. Vanamamalai, for C. D. Sekkizhar, for 
Petitioner. 


The Advocate-General for Public Prose- 
cutor, for Ist Respondent. 


The Order of the Court was made by 


Rrishnaswamy Reddy, F.—This petition has 
been filed under Article 226 of the Consti- 
tution and section 491, Criminal Proce- 
dure Code, for issuing:a writ of habeas 
corpus directing the first respondent, Ins- 
pector-General of Police, Madras, to pro- 
duce respondents 2 to 10 before this Court 
and to direct them to be set at liberty on 
the ground that they have been illegally 
arrested and detained by the first respon- 
dent without any warrant or authority 
of law and that their detention in conse- 
quence of such unlawful arrest was illegal 
and improper. 


2. The petitioner who claims to be the 
Executive Committee member, Commu- 
nist Party of India, Tamil Nadu Com- 
mittee filed an affidavit in support of this 
writ petition in which he stated that the 
Tamil Nadu Council of the Communist 
Party of India had decided to launch a 
movement throughout Tamil Nadu with 
regard to land grabbing and in pursuance 
of the said decision, the names of all those 
who would lead the peaceful Satyagraha 
in Tamil Nadu have been announced 
by the party and that this movement was 
scheduled to begin from 15th of August, 
1970. It was further stated that the 
second respondent, Mr. M. Kalyanasunda- 
ram as the General Secretary of the Tamil 
Nadu Communist Counsel and respondents 
3 to 10 as the members of the Tamil 
Nadu Secretariat of the Communist Party 
decided to participate in the movement 
scheduled to begin from 15th August, 
1970 and that they were arrested by the 


\ 
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first respondent and under his directions 
on the 8th and 9th of August, 1970 as a 
preventive measure without any warrant 
or authority. of law. It was then stated 
that they have not been informed of the 
reasons for their arrest and detention and 
that there was no necessity to arrest the 
respondents las they were not intending 
to commit iany cognizable offence. It 
was submitted that the movement initia- 
ted by the Communist Party of India is 
peaceful and symbolic and it is launched 
with a view to express their dissatisfac- 
tion with regard to the policy adopted 
by the Government of Tamil Nadu to- 
wards the land distribution to the poor 
under the Land Ceiling Act and that 
such movement and organisations are 
guaranteed by the Constitution of India 
and, therefore, the arrest and detention 
of respondents 2 to 10 was a grave viola- 
tion of fundamental rights and their de- 
tention was illegal and not bona fide. It 
was also stated that respondents 2 to 10 
were not produced before a Magistrate 
after their arrest for remand. 


3. It is further stated that the Notifica- 
tion issued by the Government of Tamil 
Nadu in the' Extrao Gazette dated 
grd August, 1970, under section 10 of the 
Criminal Law Amendment Act, 1932, dec- 
laring the offences under sections 188 and 
506, Indian) Penal Code, as cognizable 
and non-bailable is unconstitutional and 
illegal and that the said Notification was 
made with a view to curb their move- 
ment. l 


l 

4. The Inspector-General of Police, 
Madras (first respondent herein) in his 
counter-affidavit stated that respondents 
2 to 10 have been arrested for commis- 
sion of specific cognizable offences and 
that the arrests were perfectly justifiable. 
He has given the details of the arrests of 
respondents 2 to 10 in paragraph 12 of his 
affidavit which is as follows : 


“ As regards the allegations in the aver- 
ments in paragraph 12, this respondent 
submits ai follows :— 


Rispondenti No. 2 was arrested in con- 

nection with Karur Town Station Cr. 

No. 1208 of 1970 under section 120-B 

read with '399, 447, 426, 506 and sec- 

tion 7 of ‘the Criminal Law Amend- 

ment Act, ;1932, and was remanded by 
l Z 


, Respondent No. 


the District Magistrate, Tiruchirapalli 
on 8th August, 1970. 

Respondent No. 3 was arrested in 
Tirutturaipoondi Cr. No. 349 of 1970 
under sections 120-B, 447, 426, 399,506, 
Indian Penal Code, ‘and was remanded 
by the S.M., Tirutturaipoondi on 8th 
August, 1970. 


During arrest,some of the accused, were 
in possession of knives and sticks. 


Respondents Nos. 4 and 8 were arrested 
in Thanjavur Town East P.S. Cr.No. 
873 of 1970 under section 120-B read 
with 399, Indian Penal Code, and were 
remanded to custody by S.D.M. 
Thanjavur. . 

Respondent No. 5 was arrested in 
Madurai Central Crime Branch Cr.No. 
35 of 1970 under section 120-B read 
with 447, 426, 399, 506, Indian Penal 
Code, and section 7 (1) of the Criminal 
Law Amendment Act, 1932, and re- 
manded by Sub-Magistrate, Madurai, 
on 8th August, 1970. 

Respondent No. 6 was arrested in 
Tiruppur Town Cr. No. 1026 of 1970 
under section 120-B read with 446, 426, 
399, 506, Indian Penal Code, and sec- 
tion 7 (1) of the Criminal Law Amend- 
ment Act, 1932 and was remanded by 
S.F.C.M., Coimbatore. 


mdent No. 7 was arrested ‘in 
Gudalur Cr. No. 238 of 1970 under 
section 120-B read with 447, 426, 399, 
506, Indian Penal Code, and sec- 
tion 7 (1) of the Criminal Law Amend- 
ment Act and was remanded by S.D.M., 
Gudalur. 


9 was arrested: in 
Tuticorin Crime Branch Cr. No.: 227 
of 1970 under section 120-B read with 
447, 426, 399, Indian Penal Code, and 
section 7 (1) of the Criminal Law 

Amendment Act and was remanded 
by S.D.M., Tuticorin on 8th August, 
es 


oondent No. 10 was arrested, 

patti Station Cr. No. 109 of i970 
wade a sections 120-B, 447, 426, 399,506, 
Indian Penal Code, and section 7 (1) of 
the Criminal Law Amendment Act and 
was remanded by S.M., Periakulam. 
Thus it will be seen that the ndents 
have been arrested for commission of 
specific cognizable offences and that 
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the arrests are perfectly justifiable and 
warranted in law.’ 


He also stated that respondents 2 to 10 
have been informed of the grounds of the 
arrest at the time of their arrest. In 
respect of the Notification issued by the 
Government of Tamil Nadu making the 
offences under sections 188 and 506, 
Indian Penal Code, cognizable and non- 
bailable, he stated that the said Notifica- 
tion was made in view of the grave threat 
to person and property posed by the pro- 
sed movement throughout the State 
and with the bona fide object of protecting 
ns and property and maintaining 
aw and order, public peace and tran- 
quillity. He denied the allegation that 
the ‘arrest and detention of respondents 
2 to 10 were in violation of the fundamen- 
tal rights or that the detention was ille- 
gal and improper and not bona fide. 


5. In the reply affidavit, the petitioner 
substantially reiterated the averments 
made by him in his affidavit in support 
of the petition. But, however, he denied 
that the respondents have been arrested 
for specific cognizable offences. He did 
not contradict the statement made by 
the first respondent in his counter-affida- 
vit that »espondents 2 to 10 were informed 
about the grounds of their arrest at the 
time of their arrest. 


6. We have also perused the copies of 
the first information reports in respect of 
the arrests of respondents 2 to 10 for the 
offences mentioned in paragraph 12 of 
the counter-affidavit of the first respon- 
dent and we are satisfied that the respon- 
dents were arrested under section 120-B 
read with section 399 and sections 447, 
426 and 506, Indian Penal Code, and 
section 7 (1) of the Criminal Law Amend- 
ment Act. These arrests were made by 
the Police Officers as they had reasons to 
the commission of a cognizable 
offence by respondents 2 to 10 and they 
followed the procedure provided under 
the Criminal Procedure Code in making 
such arrests, Section 54 of the Criminal 
Procedure Code (hereinafter called ‘the 
Code’) empowers a Police Officer, with- 
out an order from a Magistrate and 
without a warrant, to arrest any person 
who has been concerned in any cogniza- 
ble offence or against whom a reasonable 
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suspicion existsof his having been so 

concerned. 

7. Section 157 (1), Criminal Procedure 

Code, under which the investigation 

appears to have been taken by the Police 

Officers runs thus : 

“Tf from information received or other- 
wise, an officer-in-charge of a Police 
Station has reason to suspect the com- 
mission of an offence which he is 
empowered under section 156 to in- 
vestigate, he shall forthwith send a 
report of the same to a Magistrate 
empowered to take cognizance of such 
offence upon a police-report, and shall 
proceed in person, or shall depute one 
of his subordinate officers not being 
below such rank as the State Govern- 
ment may, by general or special order 
prescribe in this behalf to proceed, to the 
spot, to investigate the facts and cir- 
cumstances of the case, and, if neces- 
sary, to take measures for the discovery 
and arrest of the offender.” 


Section 156 of the Code empowers the 
officer-in-charge of a Police Station to 
investigate any cognizable case without 
the order of a Magistrate. It is, there- 
fore, clear that an officer-in-charge of a 
Police Station who has reason to suspect 
the commission of a cognizable offence, 
after sending a report to a Magistrate 
empowered, to take cognizance of such 
offence, shall proceed to investigate and 
arrest the offender. It is seen from the 
affidavit of the first respondent and also 
from the copies of the reports submitted 
to the Magistrates by the respective 
Police Officers in respect of the arrest and 
investigation of respondents 2 to 10 that 
they were arrested for the offences, at 
least one of which, namely, section 120-B 
read with section 399, Indian Penal Code, 
is undoubtedly cognizable. 


8. Though the specific offences under 
section 447, Indian Penal Code, and 
section 7 (1) of the Criminal Law 
Amendment Act, 1932 are cognizable, i.e., 
that a Police Officer may arrest without 
warrant, yet, in Schedule II to the 
Criminal Procedure Code, a conspiracy 
to commit these offences is made non- 
cognizable since the punishment provided 
for those offences is less than two years, 
A criminal conspir: to commit an 
offence punishable with death or im- 
prisonment for life or rigorous imprison- 


\ 
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ment for ajterm of two years or upwards 
is made cognizable, in respect o which 
the Police Officer may arrest without 
‘warrant if‘arrest for the offence which is 
the object of the conspiracy may be 
without warrant but not otherwise. The 
offence under section 506, Indian Penal 
Code, is punishable with imprisonment 
for two years. But it is non-cognizable 
according 'to Schedule II. By Notifi- 
cation under section 10 of the Criminal 
Law Amendment Act, the offence under 
section 506, Indian Penal Code, was 
declared to be cognizable and non- 
bailable. Though the validity of this 
Notification was questioned in the affi- 
davit filed; by the petitioner, we do not 
think on the view that we are taking, 
in this case, that it is necessary to consider 
this question and we, therefore, leave it 
open. The offence under section 120-B 
read with section 399, Indian Penal Code, 
being cognizable, the officer-in-charge of 
the Police Station has power to arrest the 
persons if jhe has réason to that 
the said offence is committed by them. 


9. Sri Vanamamalai, the learned Coun- 
sel for the petitioner submitted that 
there was no basis for the Police Officer 
to invoke section 399, Indian Penal Code, 
and this offence had been introduced 
only with 'a view to malign the n- 
dents and that the Police Officers not 
placed sufficient materials to satisfy the 
Court that|the respondents had conspired. 
to commit ‘the offence under section 399, 
Indian Penal Code. We have carefully 
perused the first information reports 
produced before us, copies of which were 
given to the Counsel for the petitioner in 
Court and! we are satisfied that there are 
sufficient materials for the Police Officers 
to cause the arrest of the respondents in 
respect of cognizable offence. 


10. Though the petitioner stated in his 
affidavit that the arrest and detention 
was illegal} and not bona fide, he has not 
substantiated that the first respondent was 

ctuated by mala fides. Where a n 
who has been deprived of his fiberty 
challenges ‘the detention by a petition for 
habeas corpus, it is for the authority who 

detained him to show that the person 
s been detained in exercise of a valid 
legal power and once that is shown it is 
for the detenu to show that the power has 
been exercised mala fide or improperly 
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(See R. v. Halliday).1 We do not see 
mala fides on the part of the authority who 
arrested these respondents. On the other 
hand, we are satisfied that they have 
exercised their power lawfully and in 
good faith. 


11. Under Article 21 of the Constitu- 
tion, no person shall be deprived of his 
life or personal liberty except according to 
procedure established by law. The 
offence under- section 120-B read with 
section 399, Indian Penal Code, is 
common law offence introduced in the 
Indian Penal Code., The Criminal 
Procedure Code, made this offence cogni 
zable. If an officer-in-charge of the 
Police Station has reason to believe that 
cognizable offence is committed by a 
person, he is empowered to arrest that 
iets without warrant. This procedure 

been strictly followed by the Poli 
Officers, who arrested the respondents i 
this case and, therefore, there was no 
violation under Article 21 of the Consti 
tution. After arrest, they were remanded 
to judicial custody and their detention 
is by the Magistrates exercising their 
pes under section 167, Criminal 

rocedure Code. 


12. Under Article 22 (1) of the Constitu- 
tion, no person who is arrested shall 
be detained in custody without being 
informed of the grounds for such arrest 
and under Article 22 (2) every person 
who is arrested and detained in custody 
shall be produced before the nearest 
Magistrate within a period of twenty- 
four hours of such arrest. The first res- 
pondent stated in his affidavit, as already 
observed, that at the time of the arrest, 
the respondents were informed of the 
grounds for such arrest and that after 
arrest, they were immediately produced 
before the nearest Magistrate and they 
were remanded. to judicial custody. We 
have no reason to disbelieve this state- 
ment, especially when it was not contra- 
dicted. by the petitioner in his reply affi- 
davit. 

13. Itis stated by the learned Advocate- 
General that witnesses wére examined 
and investigation is almost over in these 
cases and they are likely to file the charge 
sheets. We are, therefore, of the view 
that the respondents were arrested in 
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respect of a cognizable offence and their 
arrest and detention is lawful. 
14. The petition is dismissed. 
V.M.K. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—K. Venaswami, C.F. and P. R. 
Gokulakrishnan, F. 


Haridas Girdhardas and others 
Appellants .* 


l 


Varadaraja Pillai and another Respondents, 


(A) The Madras City Tenants Protection 
(Amendment) Act (XIX of 1955) is not 
invalid as violative of Articles 14, 19 (1) 
(f) or 31 (1) of the Constitution of India. 

[Paras. 3, 6.] 


(B) Madras City Tenants Protection (Amend- 
ment) Act (XIX of 1955)—Validitp—If 
contravenes Articles 14, 19 (1) or 31 (1) 
of the Constitution—Protection under the 
Act—If could be claimed by lessee in a suit for 
declaration and specific performance filed by 
lessor. 

When a law is made by the Legis- 
lature, as the Amending Act of 1955, 
and on its face the facts and con- 
ditions which prompted extension of the 
protection to post 1922 tenancies, do not 
appear the Courts cannot assume the 
absence of such facts and conditions. 
It is for the party asserting invalidity to 
show that such facts and conditions did 
not exist to warrant the change. It 
cannot be said that facts and conditions 
similar to those leading to the enactment 
of the 1922 Act did not exist in 1955, 
which warranted the Amending Act of 
that year. [Paras. 4, 5.] 


It may be assumed that the concurrent 
list in the Constitution was included to 
provide a uniform civil code in India on 
the topics enumerated therein. But it is 
difficult to appreciate how the ‘“‘classifi- 
cation” test of Article 14 of the Constitu- 
tion applicable to Parliamentary enact- 
ments on any of the topics in the con- 
current list can in the same way be applied 
to legislation by the State Legislature on 
any similar topics. Though the Parlia- 
ment and the State Legislatures have 
concurrent competence to enact a law 
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on any of the topics in the concurrent 
List, the sphere of operation and the 
territorial competence of Parliament and 
State Legislatures are different. The 
State Legislature cannot enact a law to 
give operation to it outside its territorial 
limits, while Parliamentary legislation 
can operate throughout the country. 
When therefore, a State Legislature 
makes a law on a concurrent topic by the 
very nature of things, its validity under 
Article 14 of the Constitution cannot be 
tested on the ground that in other States 
no similar law has been enacted or is not 
in force. No such classification will at 
all be called for in respect of a State 
legislation. [Para, 6.} 


The argument that the 1955 amendment 
contravenes Article 19 (1) (f) of the 
Constitution proceeds on the basis that 
the Central law, namely, the Transfer of 
Property Act, provided the norm as 
reasonable for the entire country and 
what has been provided by the 1955 
amendment are extra restrictions on the 
property right of lessors in Madras City 
which are unreasonable and unjustified. 
But the provisions of the impugned Act 
can hardly be as restriction at 
all on the right of the landlords to hold 
and dispose of the land. All that it 
secures is that instead of the tenant while 

ielding up the land being obliged to 
Metholish the buildings, the landlord if 
he seeks to eject the tenant is made liable 
to compensation and may take the build- 
ings constructed by the tenant on the 
land at his cost. if on the other hand, in 
such a contingency the tenant exercises 
his option to purchase, the landlord will 
have to part with the land not for nothing, 
but for its market value computed in the 
manner indicated in the Act. Neither of 
these provisions, infringes the right to 
hold and dispose of property. In any 
case, they are reasonable restrictions, in 
public interest. [Para. 6.] 


The availability of the protection under 
the Madras City Tenants Protection Act 
as amended in 1955 to a tenant is not 
dependent upon the landlord filing a 
suit for ejectment. The tenant is entitled 
to rely on his rights under the Act even 
in a suit filed by the landlord in the guise 
of a suit for declaration and specific 
performance to defeat the rights of the 
tenant under the Act. [Para. 7.} 


g . HARIDAS GIRDHARDAS P. VARADARAJA PILLAI (Veeraswami, C.J.). 


(C) Specific performance—Grant of —Contract 
should be. unabjectionable in its nature and 
cirtumstances—Madras City Tenants Protec- 
tion Act, sections 3,9 and 12. 
The stipulation in the contract pro- 
viding for the option for the appellants 
to purchase the superstructure at the 
value agreed upon between the parties 
is nugatory of the rights of the respon- 
dent under sections 3 and 9 of the City 
‘Tenants Protection Act and is unenforcea~ 
ble in view of the inhibition in section 12. 
{ Para. 9.] 
Appeal under clause 15 of the Letters 
Patent from Judgment and decree of the 
Honourable Mr. Justice Kunhamed Kutti, 
dated 2oth February, 1967, and made in 
the exercise of the Ordinary Original 
Civil Jurisdiction of this Court in C.S. 
No. 28 of 1964. 
L. V. Krishnaswamy Iyer and K. Sankaran, 
for Appellant. 
Parasaran, for Respondent. 


The Judgment of the Court was delivered 
b , 


y | 
Veeraswami, C. J.—The plaintiffs appeal 
from a decree dismissing their suit for a 
declaration that they were, as from ıst 
March, 1964, the owners of the building 
and superstructures constructed by the 
first defendant on the lands demised to 
him by them according to the terms of the 
lease deed, dated 17th November, 1938, 
and, if n , for directing the rst 
defendant to execute and register a deed 
vesting the buildings and superstructures 
in the plaintiffs as from 1st March, 1964. 
The plaintiffs also claimed rent for the 
premises as from that date at the rate of 
Rs. 12,000 per month. By the lease 
deed of ryth November, 1938, vacant 
land of an extent of 11-3/4 grounds or 
thereabouts, comprised in premises No. 2 
and 3/18, Mount Road, Madras, was 
leased out to the rst defendant for a 
period of 15 years and 3 months, from 
ist March, 1939, at a rent of Rs. 560 
per month, with an option of renewal of 
the lease for a further term of 10 years 
from ist March, 1954, but at an enhanced 
rent of Rs, 630 per month. Under the 
terms of the lease, the lessee was to cons- 
truct on the demised plot of land “a 
theatre with all proper offices and 
out buildings such as bazaars, restaurants, 
motor and dynamo sheds, etc.”, and fences 
drains, sewers to be used for production 
and exhibition of films and for staging 
26 
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drama therein and to expend in building 
such theatre a sum not less than Rs. 
50,000. The lessee shall, however, be at 
liberty to put up other buildings in addi- 
tion to them. The most important term 
relevant to the appeal is : 
“At the expiration or sooner deter- 
mination of the tenancy, the Lessors shall 
have the option of buying the buildings 
to be erected on the demised land, the 
basis of valuation being as follows : 


The buildings shall be valued at 
Rs. 50,000 irrespective, of the actual 
cost of construction and the Lessee shall 
allow a depreciation of 3 per cent. per 
annum, the period being calculated 
for the purposes of this valuation from 
ist March, 1939. If within a week 
from such termination of tenancy the 
Lessors do not signify their willingness 
.to purchase the building or erections at 
the aforesaid valuation from the Lessee,, 
the Lessee shall within three months 
thereafter remove and carry away any 
buildings or erections on the demised 
plot of land and shall cause to be res- 
tored to its original or natural level 
state and condition the demised plot of 
land.” 


There were three further leases granted 
by the appellants to the first respondent 
cf pieces of lands between December, 
1939 and November 1945, which have 
been treated as annexes to the main pre- 
mises demised under the lease deed, dated. 
17th November, 1938. The first res- 
pondent constructed a theatre known as. 
‘Globe Talkies’ at a cost of about Rs. 3 
lakhs on the site and the superstructures 
so built up are said to be worth now 
about Rs. 15 lakhs. After expiry of the 
renewal period of lease, the appellants, by 
their lawyer’s letter, dated 27th February, 
1964, purported to exercise their option 
of buying the buildings and enclosed with 
it a cheque for Rs. 50,000. The first 
respondent promptly denied the right 
claimed by the appellants and returned 
the cheque to them. This led to the suit, 
ia which the appellants claimed that 
they having exercised the option of pur- 
chasing the buildings and superstructure 
with the tender of a sum of Rs. 50,000, 
they had become owners thereof from 
and after the expiry of February, 1964, 
and accordingly sought a declaration to 
that effect. By an amendment of the 
plaint they added a prayer, that, if a deed 
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was necessary, the first respondent should 
be directed to execute and register it, 
«esting the buildings and superstructure in 
them as from rst March, 1964. Since 
che first respondent was continuing in 
possession even after that date, the appel- 
lants -laimed that he should pay rent of 
Rs. :2,000 per month for the entire 
premises covered by the lease deed, as also 
the buildings and superstructures thereon, 
and prayed for a decree for the arrears of 
ent. The first respondent resisted the 
suit claim by relying on the protection 
and rights created in his favour as a 
tenant by the Madras City Tenants’ 
Protection Act, 1922, as amended by 
Madras Act (XIX of 1955), which came 
into force on 10th September, 1955, and 
contended that the terms of the lease 
deed which affected his rights under the 
Act were not enforceable. In view of this 
defence, the appellants attacked the 
validity of the Amending Act of 1955 as 
violative of Articles 14, 19 (1) (f) and 31 
(1) of the Constitution, and this question 
was introduced into the pleadings by 
another amendment of the plaint and 
with a further written statement. On 
the ground that the validity of the Act 
was challenged, the State Government 
was impleaded as the second defendant, 
which is now the second respondent in 
the appeal. Kunhamed Kutti, J., who 
tried the suit, accepted the defence in 
full, found that the appellants were not 
owners of the buildings and superstruc- 
tures on the demised lands and were not 
entitled to the declaration and specific 
performance they had asked for, and that, 
therefore, they could not also get a 
decree for arrears of rent as claimed by 
them. 

2. From what we have said so far, it 
would be clear that the appellants can 
succeed only if they can successfully 
assail the validity of the Amending Act of 
1955, without which the defence of the 
first respondent will almost be futile. 
We have, therefore, to decide (1) the 
validity of the Act, and (2) if it is valid, 
whether the appellants, notwithstanding 
its provisions, can enforce the terms of the 
main lease deed, and whether, even 50, 
they are entitled to the relief of the de- 
claration and specific relief and decree 
for arrears of rent at the rate claimed. 


3. As to the validity of the Amending 
Act aforesaid, the appellants have failed 
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to persuade us that it is invalid. The 
scope and effect of the provisions of the 
Madras City Tenant’s Protection Act, 
1921 (as amended by Madras Act XIX 
of 1955) have been time and again noticed 
by Courts, and need no reiteration. It 
will suffice to refer to Swami Motor 
Transports (P.) Lid. v. Sankaraswamigal 
Muti* and Vajrapani Naidu v. New Theatre 
Carnatic Talkies Ltd.*, In those cases the 
Supreme Court repelled the contention 
that the Act violated Articles 19 (1) 
(f) and gr (1). But the appellants’ 
argument makes a fresh approach to the 
question, It may be conceded that the 
Act of 1922 could not be questioned on 
Constitutional grounds such as Article 
19 or Article 14. But the Statement of 
Objects gave a reason, that is, evictions 
at that time as a special situation for the 
relief afforded by the Act to pre-1922 
tenancies. But when the Amending Act 
of 1955 changed the date to 12th Sep- 
tember, 1955, it in effect made a new 
law with reference to that date, and so, it 
required to run the gamut of Articles 19 
and 14. Why are the rights and liabi- 
lities of lessors and lessees in Madras 
City to be different from the All India 
position under section 108 of the Transfer 
of Property Act, and why special treat- 
ment accorded to pre-September 1955 
tenancies? The Concurrent List pecu- 
liar to this country was included to 
provide a Uniform Code on the topics 
enumerated therein, Suppose Parlia- 
ment itself included a special rule as to 
Madras City in the Transfer of Property 
Act, it would require justification as a 
reasonable classification under Article 14. 
While Article 254 enables the State to 
make the special law repugnant to the 
Central Law with the President’s assent, 
the Article 14 test could be the same as 
if Parliament itself modified the General 
Law as to the City of Madras. At the 
Bill stage of 1955 Amending Act, it 
was only proposed to take power to 
extend the Act to the mofussil. The 
original Act applied it to the City of 
Madras only to tenancies at the com- 
mencement of the Act, to wit, 21st 





1. (1964) 1 An. W.R. (S.C.) 146 : (1964) 1 
S.C.J. 530 : (1964) 1 M.L.J. (S.C.) 146 : ATR. 
1963 S.C 864. 

2. (1965) 1 S C.J. 368 : (1965) 1 M.L J. (S.C.) 
47 : (1965) 1 An.W.R. (S.C.) 47: (1964) 6 
S.C.R. 1015 : A.LR. 1964 S.C. 1440. 
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February, 1922. The Amending Act 
as it finally emerged, changed the com- 
mencement of the Act to 12th September, 
1955. The Statement of the Objects 
gave no reasons for the change as to the 
City, as. the Bill did not contemplate 
any suchi change. Such a change of date 
meant to enact completely new law with 
respect to tenancies created between 
gist February, 1922 and r2th September, 
1955, and was arbitrary and unreasonable. 
As to Article 19, the Central Law provided 
the norm as reasonable for All India. 
Extra restrictions on the property right 
vested in the lessor must be treated and 
justified as reasonable for Madras City 
landowners by some acceptable reason 
why Central Law will not be for Madras 
City either permanently or with refe- 
rence to a special situation. So runs 
the argument. 


4. It may be granted that the State- 
ment of Objects and Reasons of the 
Amending Act of 1955 gave no reasons 
for the chang of date as to the City 
of Madras. This is because at the 
initial stage of the Bill, the Amending 
Act was hot intended to apply to Madras 


City. But we find from the affidavit 


sworn to by the Additional Secretary . 


to the Government, dated 27th January, 
1970, that the idea of extending the pro- 
tection of the Amending Act to City as 
well was suggested by some of the 
members of the Legislative Assembly when 
the Bill was introduced and during its 
discussion. The affidavit says: 


‘* It was represented by those members 
that the tenants in the City who entered 
into the tenancy after 1922 are also 
suffering a lot and that they should be 
given security of tenure. 
represented by some members that 
certain new arezs like Kodambakkam, 
Guindy and Ayyanavaram were also 
included in the City only in 1946, and 
originally for these areas, the Act did 
not apply and now they have become 
part of the city. The same conditions 
were prevailing there and the Act 
should! be extended to these areas 
also.” 


The matter was then referred to the 
Select Committee which, on the basis 
of representations made to it and investi- 
gations, made a number of recommenda- 
tions, one’ of them being that legislation 


It was also, 
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should also cover the case of tenancies 
effected after 1922 and upto date in the 
case of City of Madras. It is therefore, 
pointed out for the second respondent that 
the Legislature, knowing the conditions, 
decided to give protection to post-1922 
tenancies in the City of Madras. 
held in Chastleton Corporation v. Sinclair}, 
a law depending upon the existence of a 
certain state of facts to uphold it may cease 
to operate if the facts change, even though 
valid when passed. But in the cir- 
cumstances we have just mentioned, we 
are of the view that the principle of 
Chastleton Corporation v. Sinclair’, does 
not affect the validity of the Amending 
Act of 1955 as to the application of the 
main Act to post-1922 tenancies. The 
Legislature is shown to have been aware 
of the conditions of the tenancies subse- 
quent to 1922, especially in areas com- 
mitted to the City limits after 1922, and 
that knowing those conditions the Legis- 
lature extended the protection to post- 
1922 tenancies in the city. There is 
nothing to show before us that the facts 
and conditions which prompted the 1922 
Act to be confined to pre-1922 tenancies 
in the City, did not also exist in respect 
of post-1922 tenancies in the City, the 
limits of which have subsequently been 
enlarged. When a law is made by the 
Legislature, as the Amending Act of 
1955, and on its face the facts and condi 
tions do not appear which prompt 
extension of the protection to post-1922 
tenancies, the Courts cannot assume th 
absence of such facts and conditions, I 
is for the party asserting invalidity to 
show that such facts and conditions di 
not exist to warrant the change of dat 
as to the City. Far from there bei 
any material in support of the assertion 
of the appellants, the affidavit sworn to 
by the Additional Secretary to Govern- 
ment does set out the justification for 
such change of date. 







5. We were referred to an extract from 
the speech of the Law Member in intro- 
ducing the Bill into the Legislative 
Council in 1922, which showed the object 
of the Legislation and the grievance it 
was intended to remedy. It was said 
that in many parts of the City of Madras 
dwelling houses and other buildings had 
from time to time been erected by tenants 
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on lands belonging to others in the full 
expectation that subject to payment of 
a fair ground rent, they would be left 
in undisturbed possession, notwithstand- 
ing the absence of any specific contract 
as to the duration of lease or the terms 
on which the building was to be erected. 
Note was taken also of the fact that at 
that time attempts were made or steps 
taken to evict a large number of such 
tenants and that thereby their expecta- 
tions to be permanently left undisturbed 
were likely to be defeated. Under the 
common Jaw then and now on eviction 
the tenants can at best remove only the 
superstructure which could only be done 
by pulling down the buildings. There 
would thus be wholesale destruction of 
such buildings with the result that con- 
gested parts of the City would become 
more congested to the serious detriment 
of public health. It was mentioned by 
the Law Member therefore that it was 
just and reasonable that the landlords 
when they evicted the tenants should pay 
for and take the buildings. If the 
landlord could get a fair rent for the 
land, there might be cascs where the 
landlord might be unwilling to eject the 
tenants. These were the stated circum- 
stances in which the Bill provided for 
payment of compensation for the build- 
ing in case of ejectment of the tenant, 
option for the tenant to purchase the 
land at a price to be determined in the 
manner provided and also for fixing of 
fair rent. Can it be said that even on 
the assumption that the change of date 
in respect of the City brought about by 
the 1955 Amending Act is a new law, 
its validity should be tested on that basis? 
We fail to see how at least some of the 
facts and conditions which prompted the 
passing of the 1922 Act did not exist in 
1955 justifying the Amending Act and 
the change of date. We cannot justifiably 
say that because the 1922 Act was confined 
in its application to the pre-1922 tenancies 
in the ity, the Act inferentially, as is 
contended for the appellants, denied 
statutory protection to post-1922 tenants, 
thereby leaving them to be governed by 
subsequent contracts under the common 
law, particularly section 108 of the 
Transfer of Property Act. No such infe- 
rence is, in our opinion, warranted. 
As it happened, after the Second World 
War, so too now, due to a combination of 
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economic causes, building materials have 
become costlier. Due to population 
explosion in recent years and exodus 
from villages and influx into cities, 
there is an ever-increasing demand for 
more and more residential quarters in 
the City. Obviously, if the common Jaw 
embodied in section 108 of the Transfer 
of Property Act is to operate and the 
tenants on surrendering possession are 
compelled to pull down the buildings, 
it would undoubtedly result in wholesale 
destruction. It is not difficult to infer 
that congested paris of the City will! 
then become more congested to the 
detriment of public health. These 
matters are common knowledge and 
may well be taken judicial notice of. 
It follows that we cannot possibly sayl 
that facts and conditions similar to those 
leading to the enactment of the 1922 Act) 
did not exist in 1955, which warranted), 
the Amending Act of that year. 


6. We may assume that the Concurrent 
List in the Constitution was included} 
to provide a uniform Civil Code inj 
India on the topics enumerated therein. 
But we fail to appreciate how the classi- 
fication test of Article 14 applicable tol, 
Parliamentary enactment on any of the 
topics in the Concurrent List can in the 
same way be applied to legislation by the- 
State Legislature on any similar topics. 
We have already extracted the argument 
for the appellants which asks as to what 
would happen if Parliament itself had) 
included in the Transfer of Property 
Act a special rule as to the City of Madras 
on the same lines as thé 1955 Amending 
Act. It is said that while repugnancy of 
a State law to the Central law is got over 
by the President’s Assent, the State law 
should still answer the test of Article 14 
in the same way as if Parliament itself 
modified the general law as to Madras 
City. We cannot accept this reasoning 
as sound. The basic error in the argu- 
ment is the wrong analogy on which it 
proceeds. Though the Parliament and 
the State Legislatures have concurrent 
competence to enact a law on any off 
the topics in the Concurrent List, the 
sphere of operation and the territorial] 
competence of Parliament and State 
Legislatures are different. The State 
Legislature cannot enact a law to give 
operation to it outside its territorial 
limits, while Parliamentary Legislation! 


ij 


J 

can operate throughout the country. 
When, ltherefore, a State Legislature 
makes a law on a concurrent topic, by 
the very nature of things, its validity under 
Article r4 cannot be tested on the ground 
that, in| other, States, no similar law 

been enacted or is not in force. 
No such classification will at all be 
called for in respect of a State Legislation, 
If Parliament had included a special rule 
as to the City of Madras in the Transfer 
of Property Act, whether it would be 
violative| of Article 14 would be another 
matter, labh does not arise. The. 
jargument that the 1955 amendment con- 
travenes, Article 19 also proceeds on 
the basis that the Central Law, namely, 
the Transfer of Property Act, provided 
the norm as reasonable for the entire 
country and what have been provided 
by the: 1955 amendment are extra 
restrictions on the property right of 
lessors in Madras City whi are 
unreasonable and unjustified. We have 
already ‘dealt with elsewhere why the 
special protection to post-1922 tenants 
in Madras City became necessary. Also 
we think if the provisions of the 1955 
amendment provide extra restrictions, 
as they are called by the appellants, they 
are justified and are reasonable. But 
in our view, those provisions can hardly 
be regarded as restrictions at all on the 
right of the landlords to hold and dispose 
of the land. All that the impugned 
Act secures is that instead of the tenant 
while yielding up the land being obliged 
to demolish the buildings, the landlord, 
if he seeks to eject the tenant is made liable 
to (pay) compensation and may take the 
buildings: constructed by the tenant on 
the land! at his cost. If, on the other 
hand, in|such a contingency the tenant 
exercises his option to purchase, the 
landlord will have to part with the land 
not for nothing, but for its market value 
computed in the manner indicated in 
the Act.; Neither of these provisions, 
as it appears to us, infringes the right 
to hold ‘and dispose of property. 
any case, we are of opinion that they 
are reasonable restrictions, in public 
interest. | This view is supported by 
Vajrapani Naidu v. New Theatres Carnatic 
Talkies Lid.1, There, by a majority 
opinion, the Supreme Court repelled a 


1. (1965) 1S.C.J. 368 : (1964) S.C.R. 1015 : 
ALR, 1964 S.C. 1440. 
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contention that the Madras City Tenants’ 
Protection Act, as amended in 1955; 
violated Article 19 (1) (f). Having 
held that, it was also ruled that because 
there was no violation of Article 19 (1) 
(f), no independent infringement of 
Article 19 (1) might be set up. The 
majority of the learned judges said: 
“We ought to emphasise that what 
section 9 does is not so much to deprive 
the landlord of his property or to 
acquire his rights to it as to give effect / 
to the real agreement between him 
and his tenant which induced the 
tenant to construct the building on the 
plot let out to him.” 
The attack on the validity of the 1955 
Amending Act as violative of Articles 
14, 19 (1) (f) and 31 (1) fails. 
7. That takes us to the merits of the 
appellant’s claim. Before dealing with 
it, we would like to dispose of the conten- 
tion that it is only in a suit in ejectment, 
the ist respondent could at all invoke 
to his aid the provisions of the Act. In 
our opinion, this is not a correct view 
of the effect of the Act. What it does 
is to protect the tenant, which term it 
has defined, from eviction in terms of the 
common Law under which, on expiry of 
the lease, the tenant is liable to surrender 
vacant possession after removing the 
the superstructures put up by him, 
however, valuable they may be. The 
availability of this protection to a tenan 
is not dependent upon filing of a sui 
in ejectment. The protection agains 
eviction is a qualified one and the quali- 
fication no doubt operates in a suit in 
ejectment. That is to say, the right of 
the tenant to get compensation for the 
superstrutures which he had put up on the 
land is a condition to its surrender or 
his right to exercise an option to pur- 
chase the land for its value. There is 
also the further protection to the tenant 
that he can apply for fixation. of fair 
rent. This right is also available to the 
landlord. The rights of a tenant under 
the Act are further protected by section 12 
which says that nothing in a contract 
made by him shall take away or limit 
his rights under the Act. The operation 
of this section again is not dependent 
upon a suit in ejectment and that means 
the protection covers the entire range of 
rights of the tenant under the Act. W 
think, therefore, that the Ist respondent 
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is entitled to rely on his right under the 
Act in defence to the suit, which, as 
we understand, appears to be a device 
in the guise of a suit for declaration and 
specific performance to defeat the Ist 
respondent’s rights under the Act. We 
say so because once the declaration asked 
for is given along with a direction for 
specific performance, as asked for by the 
appellants, it would at once mean an 
end of the ist Respondent’s rights 
under the Act. 


8. The only basis for the appellant’s 
asking for a declaration that as and 
from the specified date they were owners 
of the buildings and _ superstructures 
constructed on the land by the ist 
respondent is clause 4 (d) of the lease 
deed, dated 17th November, 1938, and 
the fact that they had exercised their 
option of buying the buildings by send- 
ing a letter to that effect with a tender 
of a cheque for Rs. 50,000. The terms 
of this clause providing for the option 
have been extracted in the earlier part 
of this judgment. Neither this clause 
nor any other term in that or any other 
lease deed already referred to provides 
for automatic transfer of ownership 
in the buildings from the 1st respondent 
to the appellants on the latter exercising 
their option to purchase. The words 
“the lessors shall have the option of 
buying the buildings ” and ‘‘ the build- 
ing shall be valued at Rs. 50,000 irres- 
pective of the actual cost of construction”? 
do no more than provide for a right to 
exercise the option and not that, when 
it is exercised, the ownership in the 
superstructure will pass from the ist 
respondent to the appellants, Not only 
is there no agreement for passing of 
ownership in that manner by the mere 
exercise of the option to purchase, 
but the English solo cedit principle has no 
application to fixture on lands in this 
country. In Narayan Das v. Jatindra 
Nath}, the Privy Council held that it was 
not the law of this country that whatever 
is affixed or built on the soil became a 
part of it and was subjected to the same 
rights of property as the soil itself. Even 
if there had been an agreement between 
the appellants and the 1st respondent that 
on the exercise by the former of the 
option to purchase the ownership in the 





1. L. R. (1927) 54 I.A. 218: 53 M.LJ, 158. 
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superstructure would stand transferred. 
to them, it would be inoperative as it 
would be contrary to the rights of the 1st 
respondent protected under the Act. 
That is the effect of section 12: Vide 
Mylapore- Hindu Permanent Fund Ltd. y. 
Subramania Iyer; Vajrapani Naidu v. New 
Theatres Carnatic + Talkies Lid.*; Subra- 
mania Iyer v. Mylapore Hindu Permanent 
Fund Lid.®, and Venkataswamit Naidu v. 
Narasram Naraindas*. It follows accord- 
ingly that the appellants are not entitled 
to the declaration asked for. 


9. It is next argued for the appellants 
that they are at least entitled to a decree 
for specific performance by compelling 
the Ist respondent to execute a conveyance 
to the appellants. We are referred to 
36 Halsbury, Third Edition, page 264, as 
being in support of their contention. 
It is observed there : 


“* If the contract is valid in form and 
has been made between competent 
parties and is unobjectionable in its 
nature and circumstances, specific per- 
formance is in effect granted as a 
matter of course, even though the judge 
may think it involved hardship ”. 


This citation itself shows that one of thel 
requisites for grant of specific perform- 
ance is that the contract should be unobjec- 
tionable in its nature and circumstances. 
The stipulation in the contract providing 
for the option for the appellants to pur- 
chase the superstructure at the value 
agreed upon between the parties is 
nugatory of the rights reserved to the rst 
respondent under sections 3 and g : 
the Act and is unenforceable in view o 

the inhibition in section 12. That being 
the case, there is no need to dwell on the 
general principles governing the grant 
or refusal of specific performance. They 
are well settled and are now crystallised 
in section 20 of the Specific Relief Act, 
1963. By granting a decree for specific 
performance, the appellants would not 
only gain an unfair advantage over the 
ist respondent, but the Court would be 
enabling them to enforce a contract which 





1. (1964) 1 M.LJ. 213, 
2, (1965) 1S.C.J. 368: A.LR. 1964 S.C.1440, 
3, -(1965) 2 M.L.J. 140. 


4. (1966) 1 An.W.R. (S.C) 1: (1965) 2 S.C J. 
880: (1966) 1 S.C.R. 110: (1966) M.L J. (S.C.) 1. 
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is unenforceable under section 12 of the 
City Tenants’ Protection Act, as amended 
in 1955. There is abundant authority 
that in such a situation, specific perfor- 
mance ought not to be granted. 


10. On that view, the question of arrears 
of rent does not arise for consideration. 


11. The appeal is dismissed with 
costs. 
V.K. © = Appeal dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT. —M.M. Ismail, J. 
l 
The Trichinopoly Mining Works (P.) 


Ltd Petitioner* 
U. 

The Collector of Tiruchirapalli and 
others | Respondents. 


(A) Madras Panchayats Act (XXXV of 
1958), section 115—Scope—Levy of cess 
alzulation of cess with reference to dead 
rent or royalty payable in respect of the land, 
if legal. ' 


Under he main part of sub-section (1) of 
section 115 of the Madras Panchayats 
Act, 1958, a cess at the rate of 45 pai 

of every rupee of land revenue payable to 
the Government can be levied in respect 
of any land for every fasli. Consequently, 
the claim for payment of cess calculated 
with reference to the dead rent or royalty 
payable in r cf the land of which 
the petitioner 1s the ryotwari pattadar is 
illegal and uot authorised dy the language 
of section 115 (1) of the Act. [Para. 2.] 


(B) Madras Panchayats Act (XXXV of 
1958), section 116—Scope—Leoy of local 
cess surcharge—Government to prescribe the 
maximum'—Government not prescribing the 
maximum! but encouraging the Panchayat 
Union Councils to explott their powers of 
local taxation—Panchayat Union Council, 
if has jurisdiction to levy the local cess 
surcharge. 


The taxing power is essentially a legis- 
lative pòwer and when the Legislature 


* W, P. Nos. 852 and 853 of 1969. 
22nd April, 1970. 
a 
| 


enacted section 116 of the Act, vesting the 
power to levy surcharge on the Panchayat 
Union Councils, it took care to provide 
for certain safeguards in the form of a 
maximum being prescribed and the 
Panchayat Union Councils levying within 
the ‘maximum so prescribed. The 
Government have not prescribed any 
maximum as contemplated by the statute, 
with a view to encourage Panchayat 
Union Councils to exploit the powers’ of 
local taxation vested in them to the 
maximum extent possible and thus aug- 
ment their revenues. The essential interests 
of the citizens is given the go-by. There- 
fore, the Panchayat Union Council has 
no jurisdiction whatever to levy the local 
cess surcharge on the petitioner. (Para. 6.] 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated in the affidavits filed 
therewith the High Court, will be pleased 
to issue writs of certiorari calling for the 
records relating to the Demand 19. 4 a. 
Qa. 351/68, and u. Gar. 351/68 of the 
Tahsildar, Perambalur, dated 21st June, 
1968 and 31st December, 1968 marked 
“Exhibit A ” and “ Exhibit B” in the 
respective affidavits to quash the same. 
R. Ramamurthy Iyer and R. Srinivasan, 
for Petitioner. 


T. Satyadeo, Assistant Government Pleader, 
for 1st Respondent. 


The Court made the following 


OrpEr.—Writ Petition No. 852 of 1969 
challenges the validity of and the levy of 
local cess under section 115 of the 
Madras Panchayats Act 

of 1958) (hereinafter referred to 
as the Act), while Writ Petition No. 853 
of 1969, filed by the same petitioner 
challenges the levy of local cess surcharge 
under section 116 of the same Act. The 
petitioner is a ryotwari pattadar of an 
extent of 259.73 acres of land with 
reference to which the petitioner has. 
obtained a lease or licence from the 
Government for mining. Similarly, in 
respect of another extent of land of which. 
admittedly the Government is the owner, 
by different lease deeds entered into. 
between the Government and the peti- 
tioner, the petitioner has obtained the 
right to mine gypsum. The petitioner 
was called upon to pay local cess under 
section 115 of the Act in respect of the 
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lands covered by the leases granted by 
the Government relating to the lands of 
which the petitioner is a pattadar as well 
as the lands of which the Government is 
the owner, and to pay local cess surcharge 
‘under section 116 of the Act in respect of 
the same lands. Mr. R. Ramamurthi 
Tyer, the learned Counsel for the peti- 
tioner in these writ petitions, in the first 
place, sought to contend that section 115 
of the Act, along with the Explanation is 
ultra vires and unconstitutional. But this 
argument is not open to the petitioner in 
view of the judgment of this Court dated 
1gth October, 1969, in Writ Appeal 
No. 464 of 1967, taking the view that 
the cess levied under section 115 of the 
Act is a cess on the land itself to be 
measured in terms of the land revenue, 
lease amount, royalty or other sum 
mentioned whichever may be applicable. 
In view of the judgment of this Court, the 
learned Counsel sought to argue that the 
‘quantum of the levy made under section 
115 of the Act is illegal. For this purpose, 
it is n to extract section 115 (1) 
of the Act, along with the Explanation 
thereto, as amended by the Madras Act 
{XVIII of 1964). 


“Section 115 (1).—There shall be levied 
in every Panchayat Development Block, 
a local cess at the rate of 45 paise on 
‘every rupee of land revenue payable 
to the Government in respect of any 
land for every fasli. 


Explanation—In this section and in 
section 116, ‘Land Revenue’ means 
public revenue due on land and include 
-water-cess payable to the Government 
for water supplied or used for the 
irrigation of land, royalty, lease amount 
or other sum payable to the Govern- 
ment in respect of land held direct 
from the Government on lease or 
licence, but does not include any other 
cess or the surcharge payable under 
section 116, provided that land revenue 
remitted shall not be deemed to be 
land revenue payable for the purpose 
of this section.” 


2. Under the main part of sub-section (1), 
a cess at the rate of 45 paise of every rupee 
fof land revenue payable to the Govern- 

ent can be levied in respect of any land 
for every fasli. For this purpose it is 
necessary to ate the land of which 
the petitioner is patfadar from the land 
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of which the Government is the owner. 
As far as the land of which the petitioner 
is the pattadar is concerned it is clear 
that the cess is payable only on the land 
revenue and in this context land revenue 
is simply the amount which the petitioner 
pays by way of kist to the Government. 
The case of the petitioner is that the 
cess has been calculaced at the rate of 
45 paise per rupee not on the land revenue 
payable by the petitioner to the Govern- 
ment, but on the dead rent or royalty 
payable to the Government under the 
mining lease and that it is illegal. It is 
admitted by the learned Assistant Govern- 
ment Pleader that the cess has been cal- 
culated at the rate of 45 paise rupee 
on the dead rent of povalty Pad not 
merely on the kist payable by the peti- 
tioner to the Government. I am of the 
view that the main part of the sub-section 
will apply to the case where the petitioner 
happens to be the ryotwari pattadar, 
and with reference to such a person the 
cess is payable only on the land revenue 
or kist, and even i^ a case, where a mini 

lease has been granted by the Government 
in favour of the petitioner in respect of 
the land belonging to the petitioner no 
cess can be levied with reference to the 
dead rent or royalty. Consequently, 
the claim for payment of cess under 
section 115 of the Act, calculated with 
reference to the dead rent or royalty 
payable in respect of the land of which the 
petitioner is the ryotwari pattadar is 
illegal and not authorised by the langu- 
age of sub-section (1) of section 115 of 
the Act. On the other hand, the position 
is entirely different with reference to the 
land which belongs to the Government in 
respect of which the petitioner has obtain- 
ed a lease. To such a case, the Esplana- 
tion will clearly apply, and, as per the 
Explanation, the expression ‘land revenue’ 
will include the lease amount or other 
sum payable to the Government in respect 
of land held direct from the Government 
on lease or licence. In regard to the 
land belonging to the Government, when 
the petitioner has obtained a lease for 
mining, the petitioner must be deemed 
to hold the land direct from the Govern- 
ment, and therefore, the lease amount 
of royalty or dead rent will constitute 
the land revenue in respect of which cess 
can be collected at the rate of 45 paise 
per rupee. Hence, the conclusion is 
inescapably that the demand for payment 
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of cess at the rate of 45 paise per rupee on 
the dead rent or royalty in respect of the 
land of which the petitioner is the patta- 
dar is illegal, while the same demand is 
legal and valid in respect of the land of 
which the Government is the owner. 
However, it is admitted that a composite 
demand for payment of the local cess 
has been made on the petitioner in respect 
.of both these categories of lands. In view 
of this feature, the writ petition, viz., 
W.P. No.'852 of 1969 has to be allowed 
and the demand made by the respondents 
herein has to be quashed. But, I may 
make it clear that the quashing of the 
demand already made will not prevent 
the respondents herein from making a 
fresh demand on the petitioner in accor- 
dance with the law, treatmg the two 
categories of land differently in the 
manner in which I have already indicated. 


Under these circumstances, the writ 
petition is allowed as, indicated, 
above. There will be no order as to 
costs. 


3. As I pointed out already, Writ Petition 
No. 853 of 1969 challenges the levy of 
Jocal cess surcharge under section 116 of 
the Act, which reads as follows : 
“ Every: Panchayat Union Council may 
Jevy on every person liable to pay land 
‘revenue to the Government in respect 
.of any land in the Panchayat Union, 
a local cess surcharge at such rate as 
may be-considered suitable as an addi- 
tion to, the local cess levied m the 
‘Panchayat Development Block under 
seciton 115, provided that the rate of 
local cess surcharge so levied shall be 
subject to maximum as may be pres- 


-cribed.” 


-4. The complaintof the learned Counsel for 
the petitioner is that the section contem- 
lates the: prescription of the maximum 
$y the Government, that the Panchayat 
Union Council can levy the surcharge 
only subject to the maximum, and that 
so long as the maximum has not been 
rescribed, by the Government, the 
Pandava Union Council has no right 
-whatever to levy the surcharge. This 
ent is based on the general consi- 
deration that the taxing power is essentially 
a legislative function and when once that 
wer has been delegated on a local 
lods like the Panchayat Union Council, 
it could have been done ouly by the 
27 
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Legislature laying down certain guidelines 
for the purpose cf making the actual levy, 
and that, in the absence of any guide- 
lines, it is not open to the Panchayat 
Union Council to demand the payment 
of surcharge from tne petitioner herein. 
I am of the view that this contention of 
the learned Counsel for the petitioner is 
sound. What has actually happened is 
that the Government have not prescribed 
any maximum as contemplated by the 
statute; on the other hand, they passed 
two orders, which, from the very nature 
of the case, were only administrative 
in character. The first order passed 
by the Government is G.O.Ms. No. 444, 
Rural Development and Local Adminis- 
tration Department, dated 18th February, 
1961. This Government Order is as 
follows: 


“Under section 116 of the Madras 
Panchayats Act, 1958, every Panchayat 
Union Council may levy on every 
peison liable to pay land revenue to 
the Government in respect of any land 
in the Panchayat Union, a local cess 
surcharge at such rate as may be 
considered suitable as an addition to 
the local cess levied in the Panchayat 
Development Block under section 115 
of the said Act provided that the rate 
of local cess surcharge so levied shall be 
subject to such maximum as may be 
prescribed. Sg 


2. -Certain Panchayat Union Com- 
missioners have enquired whetner the 
local cess as surcharge may be levied 
from the year 1961-62 onwards, and 
if so whether any maximum rate has 
been prescribed by the Government. 


3. The Government have carefully 
examined the questions and pass the 
following orders: 


(i) Date from which local cess surcharge 
may be lened.—It has already been order- 
ed inG.O. No. 1499, L.A., dated 7th 
September, 1960, that local cess under 
section 115 of the Madras Panchayats 
Act, 1968, should be collected on the 
old basis under the existing Acts during 
fasli 1370, i.e., for the year 1960-61 and 
that the provisions of the new Act 
should he given effect to from fasli 
1371, ie., from 1961-62. As local cess 
surcharge cannot be levied until the 
levy of local cess (in the new consoli- 
dated form) is enforced in panchayat 
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Unions, the Government direct that 
the levy of local cess surcharge should 
commeence from fasli 1371. 

(i) Maximum Rate of Levy of local cess 
surcharge-—The Gcvernment consider 
that no maximum need be prescril ed 
for the present and that the question 
may be taken up some time later. 
Pending the fixation of the maximum 
rate by the Government, the local 
cess surcharge may be levied by Pan- 
chayat Union Councils upto 25 naye 
paise in the rupee of land revenu: from 
fasli 1371.” 


5. Subsequently the Government passed 
another order in G.O.Ms. No. 868, Rural 
Development and Local Administration 
Department, dated 2 March, 1961. 
That Government Order is as follows:— 
Read: G.O.Ms. No. 444, R.D. & L.A., 
dated 18th February, 1961. 


“OrvER.—In paragraph 3 (ii) of the 
Government Order cited it was ordered 
` that, pending the fixation of the maxi- 
mum rate of levy of local cess surcharge 
under section 116 of the Madras 
Panchayats Act, 1958, the local cess 
surcharge may be levied by Panchayat 
Union Councils upto 25 nP. in the rupee 
of land revenue from fasli 1371. It 
has been suggested that as several 
panchayat unions have passed resolu- 
tions levying surcharge exceeding 25 nP. 
the lmit of 25 nP. would have an adverse 
effect on the enthusiasm of panchayat 
unions in raising local resources and 
that it would also lead to difficulties 
in balancing their budgets. The Col- 
lectors are informed that, as already 
stated, the intention of the Government 
is not to prescribe the maximum rate of 
local cess surcharge to be levied by 
Panchayat Union Councils for the 
pe but to encourage Panchayat 
nion Councils to ere the powers of 
local taxation vested in them to the 
maximum extent possible and thus 
augment their revenues. The limit 
of 25 nP. ified in the Goverrment 
Order represents only the avcrage for 
the State. The Madras Panchayats 
Act, 1958, vests the discretion to levy 
local cess surcharge in panchayat 
unions subject to the maximum rate 
prescribed by the Government. If no 
maximum rate is prescribed by the 
Government, panchayat unions will 
be free to levy the surcharge at any 
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rate they consider necessary or desir- 
able. There is, therefore, no objection to 
the Panchayat Union Councils levying 
the local cess surcharge at a rate 
higher than 25nP. in the rupee of 
land revenue, but if the Collector 
considers that levy at a higher rate will 
cause undue financial hardship to the 
people, he may advise the Panchayat 
Union Council to reduce the rate. 
The Collectors are requested to make 
known the contents of the orders to 
all Panchayat Union Councils”. 
6. From these two Government orders, it 
is clear that the Government have taken 
a deliberate decision not to prescribe the 
maximum as contemplated by the statute 
in section 116 of the Act, with a view to 
encourage Panchayat Union Councils to 
exploit the powers of local taxation vested 
in them to the maximum extent possible 
and thus augment their revenues. To 
say the least, this is to take a perverted 
view of the statutory provision actually 
made in this case. As I pointed out 
already, the taxing power is essentially 
a legislative power and when the Legis- 
lature enacted section 116 of the Act, 
vesting the power to levy surcharge on 
the Panchayat Union Councils, it took 
care to provide for certain safeguards 
in the form of ‘a maximum being pres- 
cribed and the Panchayat Union Councils 
levying surcharge within the maxim 
so prescribed. Once the maximum 
not been prescribed by the Government, 
the essential safeguard contemplated by 
the statute in the interests of the citizens 
is given the go-by and the Panchayat 
Union Councils are left with an arbitrary 
power to levy the surcharge at any rate’ 
they liked. I am of the view, that this 
is not what was contemplated by the 
statute. On the other hand, the statute 
expressly and definitely contemplates the 
prescription of a maximum subject to 
which alone the Panchayat Union Coun- 
cils can levy local cess surcharge as 
contemplated by tne section. The same 
view has been taken by Alagiriswami, J., 
in his judgment in Writ Petition No. 3216 
of 1968, dated grd Februarv, 1970, 
following the judgment of the Supreme 
Court in Mohd. Hussain v. State of Bombay* 
If I may say so with respect, I entirely 
agree With reason‘ng and conclusion of 
the learned Judge in this behalf, and follow 


1. (1962) 2 S.C.R. 659: A.LR, 1962 S.C. 97. 
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ing that judgment and for the reasons 
indicated by me above, it must be held 
that, in the absence of the prescription 
of the maximum as contemplated by 
section 116, the Panchayat Union Council 
had no jurisdiction whatever to levy the 
local cess surcharge on the petitioner. 
On this basis, this writ petition is allowed, 
and the demand made on the petitioner 
is quashed. There will be nc order as 
to costs in this writ petition also. 


V.M.K. 





Writ petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—G. Ramanujam, F. 


S.K. Subramaniam and others 
Petitioners* 

U. 

N.S. Krishnamachari Respondent. 


{ 
Civil Procedure Code (V of 1908), Order 16, 
rule 19 and: Order 26, rule 4—Commission 
to examine parties and witnesses—When can 
be issued—Scope of. 


In the case of parties the Court has a 
disoretion in issuing a commission and 
the discretion will be very strictly exer- 
cised in the' case of the plaintiff, while in 
the case of the defendant it would be 
more liberally exercised. In either case 
it is clearly. within the discretion of the 
Court to consider whether the party 
should be examined in the presence of 
the Court or on commission. The fact 
that the party is residing beyond 200 
miles from! the Court house does not 
confer any right to be examined on 
commission; The position with regard 
to witnesses is different. A witness resid- 
ing at a distance of more than 200 miles 
has a right to be examined on commis- 
sion provided that he is not within the 
control of the party making the appli- 
cation, and that the application is not 
an abuse of the process of Court or 
actuated by. mala fides or fraud. Consi- 
derations like the conduct of the person 
making the: application for commission, 
the delay or laches as well as negligence 


on his part in making such an application 





* C.RP. No. 356 of 1970. 13th October, 1970. 
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can be taken into account, and it cannot 
be suggested that at any stage and in alf 
circumstances however negligent the 
party may be the Court is bound to 
issue a commission when sought for by a 
paty From the mere relationship or 
iendship it cannot be assumed that 
they are under the control of the peti- 
tioner. So long as it is not established 
that the witnesses are under the control 
of the petitioner, the petitioner has got a 
legal right to have a commission issued 
unless the Court is satisfied that the party 

is merely abusing its authority. 
[Paras. 8 and 11.] 


Petition under section 115 of Act (V of 
1908) praying the High Court to revise the 
order of the Court of the First Additional 
District Munsif, Madurai Town, dated 
27th January, 1970 and made in I.A. 
No. 15 of 1970 in O.S. No. 638 of 1969. 


N. Sivamani and V. Narayanaswamy, for 
Petitioner. ` 


S. Kothandarama Nair, for Respondent. 


The Court delivered the following 


JupcMent.—The lower Court in this 
case has refused to issue a commission 
for the examination of two of the peti- 
tioner’s witnesses one living in Bombay, 
and another in Goa, who cannot be 
compelled to attend Court by ordinary 
process, and the revision is directed 
against the said order of the lower Court. 
The petitioner contends that as a matter 
of right he is entitled to have the com- 
mission- issued for the examination of 
the said witnesses. The Respondent, 
however, contends that it was entirely 
a matter for the discretion of the Court 
and that the lower Court has exercised 
the discretion properly in refusing to 
issue a commission. 


2. The practice in English Courts un- 
doubtedly is that it is a matter of judiciak 
discretion for the trial Court to issue a 
commission. The practice in India, how- 
ever, has not been uniform. Wallace, J. 
in Jagannatha Sastri v. Sarathambal Ammalt 
construed the word “may” occurring in 
Order 21, rules 1 and 4 as being impera- 
tive, that is, the Court must, when moved 
issued a commission. The learned Judge, 
Or 


1. eae 44 M.L.J. 202: I.L.R. 46 Mad. 574: 
17 L.W. 251. 
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after refering to the relevant earlier deci- 
gions on the point stated 


“The balance of authority is in favour 
of the view that (1) ordinarily, in the 
case of a witness not under the control 
of the party asking for the commission, 
who resides beyond the limit fixed under 
Order 16, rule 19 (b), Civil Procedure 
Code a Commission should issue as a 
matter of right, unless the Court is 
satisfied that a party is merely abusing 
its authority to issue process, and (2) 
that it is not for the Court to decide 
whether the party will be benefited 
thereby or not, that is a matter entirely 
for the party.” : 
3. In Sitamma v. Subraya! Abdur Rahim 
and Sundara Aiyar, JJ. had held that a 
party to a suit has a right to the issue 
of a commission to examine a witness 
beyond the prescribed distance, apart 
from the question whether he would 
þe ultimately benefited by it. 


4. In Palaniappa Chettiar v. Narayanan 
Chettiar?, Bell, J. observed that the issue 
of a commission to examine a witness is a 
matter of discretion for the Court to be 
exercised in the circumstances of each 
particular case. 


5. In Subbaraya Padayachi v. Koghandaivel 
Udayar?, Subba Rao, J. (as he then was) 
also exp that a party to a suit 
has a right to ask for the issue of a com- 
mission to examine-a witness residing 
beyond the prescribed distance. 

6. Panchapakesa Aiyar, J. in Mohamed 
Zacharia v. Abdul Karim Rowihert, while 
refusing to issue a commission to examine 
a witness in Singapore observed in his 
inimitable way: 


“The days of buffalo carts and 
bullock carts have gone, and the whole 
world has become one now, any part 
of which can be reached within a week 
atthe maximum. Singapore appeared 
to be fabulously distant to our ances- 
tors, like Banaras, but has now become 
easily accessible, and can indeed, be 
reached in a lesser time than many 
interior village in India itself. In a 
case like this, it will be of the greatest 
help to the Court to see the defendant 

ee ae ee eee AD 


(1911) 21 M.L.J. 889:12 I.C. 74. 
M.L.J. 179. 


1 
( ase 2 M.LJ. 567. 
(1956) 2 M.L.J. 371. 
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and observe his demeanour when he 

gives evidence.” 
7. Jagadeesan, J. in Ramakrishna Kulvant 
Rai v. Hardcastle & Co.1, after referring to 
the relevant provisions of the Code of 
Civil Procedure expressed the view that 
the following cbservations of Chitty, J. 
in Ross v. Woodford? : 

“ When it is the defendant’s appli- 
cation and particularly that of a defen- 
dant lawfully resident out-of the juris- 
diction, according to the ordinary 
course of his life and business and to 
compel these defendants to come over 
here, at great expense to attend the 
trial, or give up their case, would be 
oppressive and unfair, and in my 
opinion it would be wrong to apply to 
the case of a defendant the principles 
that are applicable to the case of 
plaintiff asking for a commission to 
examine himself.” 
were out of place on the ground that the 
“conditions of life have undergone a 
radical change, Transport facilities are 
not now confined to the terra firma, land 
and water, but have extended to the air 
medium, what was oppressive and 
unfair in the days of Justice Chitty due 
to the place of residence of the defend- 
ant being miles and miles away from 
the Court house may not be so in the 
present day.” 

The learned Judge also stated that 
“however valuable old judicial pre- 
cedents may be, a blind and devotional 
adherence to them without proper 
adaptation to the present realities of 
living conditions may lead to mis- 
carriage of justice”’ 

and refused to issue a commission to exa- 

mine a witness at Bombay observing: 

“There can, of course, be no rule of 
law demarcating the boundaries and 
the area of the discretion to be exer- 
cised in these matters. What can 
however be stated is that the Court of 
nisi prius must act judicially, having 
regard to all the circumstances of the 
case, the desirability of the physical 
presence of the witness in Court to 
enable it to observe his or her demean- 
our, and the not unusual fact that 
convenience and economy of expense 
for the applicant may involve hig 


1. (1962) 2 M.L.J. 490. 
2. L.R. (1894) 1 Ch.D. 38 at pago 42 
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opponent in great inconvenience and 
considerable expenses.” 


8. On a due consideration of the above 
decisions, in the light of the provisions 
of Order 16, rule 19 and Order 26, rule 4, 
of the Code of Civil Procedure, the legal 
position may be summed up thus : In 
the case of parties the Court has a dis- 
cretion in issuing a commission and the 
discretion will be very strictly exercised in 
the case of the plaintiff, while in the 
case of the defendant it would be more 
liberally exercised. In either cases it is 
clearly within the discretion of the Court 
to consider whether the party should be 
examined in the presence of the Court 
or on commission. The fact that the 
party is residing beyond 200 miles from 
the Court house does not confer any 
right to be examined on oommission. 
The position with regard to witnesses 
is different. A witness residing at a 
distance of more than 200 miles has a 
right to; be examined on commission 
provided that he is not within the control 
of the party making the application, and 
that the application is not an abuse of the 
process of Court or actuated by mala fides 
or fraud.’ 


9. In a recent decision Zabiya Bibi v. 
Sivaperumal, Ismail, J. has pointed out 
the distinction between a party witness 
and a third party witness in the matter 
of issue of commission and held that 
whether a commission should be issued 
for the examination of a witness or not is 
always a matter of discretion of the 
Court but, in exercising the discretion the 
Court will have to take into consideration 
the fact whether the persons sought to be 
examined on such commission is a party 
to the suit or merely a witness and that 
even as between the parties theré is 
again a basic difference between the 
„plaintiff ‘and the defendant. 


10. Ananthanarayanan, C.J., in A.R. 
Lakshmana Chettiar v. Vadivelu Ambalam?®, 
laid down that where a witness is not 
under the control of the party asking for 
the commission and he resides beyond the 
limits fixed under Order 16, rule 19 of the 
Code, it, would be a proper exercise of 
judicial discretion to issue the commis- 


1. (1970) 1 M.LJ. 89: (1968) 81 L.W. 430. 
2 (1967) 1 M.L.3. 252. 
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sion, if the evidence of that witness is 
essential for the party seeking to have 
him examined. 


Ij. In this case the two reasons given 
for the refusal to issue the commission 
are (1) that the Court would be deprived 
of the opportunity of observing the 
demeanour of the witness by granting per- 
mission for examination of the witness on 
commission, and (2) that the commission 
has been sought only to protract the pro- 
ceedings. The first reason given is clearly 
untenable as that reason can be given to 
negative the request for a commission in 
all cases and practically taking away the 
right of exemption from personal atten- 
dance Order 16, rule 19. The Lower 
Ccurt has pointed out that there is no 
personal impediment for the witnesses 
appearing in Court. Perhaps, the Lower 
Court has in mind the provisions of 
Order 26, rule 1. But when the statute 
provides that a witness cannot be com- 
pelled to appear in Court when he resi- 
des peyond 200 miles the Court cannot 
insist that he must be examined in Court 
on the ground that the demeanour of the 
witnesses has to be noted. Of course, 
considerations like the conduct of 





in deserving cases. Therefore, the first 
reason given by the Lower Court for 
refusal of the commission is not sound. 
The second reason is that the petitioner 
wants to protract the proceedings. It is 
stated that the application for the com- 
mission closely followed the filing of the 
written statement and that there has 
been no delay in moving the Court for 
the issue of the commission. In the 
circumstances of this case it cannot be 
said that the intention in applying for the 
commission is to drag on the proceedings. 
The witnesses are sought to be examined 





1. (1954) 1 M.L,J. 449: ALR. 1955 Mad 210. 
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to prove the factum of discharge pleaded 
by the petitioner. One of the witnesses 
is said to be the brother of the petitioner 
and the other his friend. But from the 
mere relationship or friendship it cannot 
be assumed that they are under the 
control of the petitioner. So long as it is 
not established that the witnesses are 
under the control of the petitioner, the 
petitioner has got a legal right to have a 
commission issued unless the Court is 
satisfied that the party is merely abusing 
its authority. 


12. It is however, stated py the res 

ndent’s learned Counsel that the suit 
is one on a promissory note that the 
witnesses sought to be examined on com- 
mission are said to have witnessed certain 
payments made in discharge of the 
promissory note, and that such evidence 
is not material in a suit based on a nego= 
tiable instrument. But it is well esta- 
blished that the Court cannot decide at 
this stage whether the party will be 
benefited or not by the evidence to be 
adduced by the witnesses on commission. 
In the circumstances of this case I hold 
that it would have been a proper exer- 
cise of the judicial discretion if the Lower 
Court had issued a commission. I there- 
fore set aside the order of the Lower 
Court and direct a commission to be 
issued as prayed for. But the expenses of 
the commission have to be met by the 
petitioner in any event. 


13. In the result, the civil revision 
petition is allowed but, there will be no 
order as to costs. 


S.V.J. Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—K.S. Venkataraman and N. 
Krishnaswamy Reddy, FF. 


Thenappa Chettiar Appellant* 


D. 
Andiyappa Chettiar Respondent. 


(A) Negotiable Instruments Act (XXVI o 
1881), sections 4 and 5 (2) and Stamp Act ( 
of 1899), section 2 (22)—Document containing 
an undertaking to pay amount after certain 
period—Whether promissory note. 


In view of sections 4 and 5 (2) of the 
Negotiable Instruments Act, 1881, though 
the amount is payable only after two 
years, it cannot be said that the payment 
is conditional within the meaning of 
section 4. The document contains an 
unconditional undertaking. Therefore, it 
is a promissory note within the definition 
of the Negotiable Instruments Act. 
Therefore, it is also a promissory note 
under section 2 (22) of the Stamp Act. 


[Para. 7.] 
(B) Stamp Act (II of 1899), sections 2 (22), 
35, Proviso and Sche I, Article 49 


a) and (b)—Negotiable Instruments Act 
Serr of 1881), sections 4 and 5 (2)— 
Scope and applicability of Article 49 (a) 
and (b)—x ronote, specifying time for payment 
—Article 49 (b) applies—Insufficiently stamp- 
ed— Whether admissible in evidence. 


If time for payment is specified, it cannot 
be said to be payable on demand. The 
classification in Article 49 of the Stamp 
Act is not of the same pattern as the 
classification in the definition section 2 
(22). Article 49 divides promissory notes 
into two classes : (J) When payani on 
demand ; and (ï) when payable other- 
wise than on demand. Clause (a) will 
comprise only some of those promissory 
notes as defined in the Negotiable Instru- 
ments Act, namely, those which are 
payable on demand, and clause (b) 
will include the rest. Thus, a pro- 
missory note, though it may be as defined 
in the Negotiable Instruments Act, if it is 
not payable on demand will fall under 





*Appeal No. 371 of 1966, 
9th November, 1970. 
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clause (bj of Article 49 (b) of the Stamp 
Act, though under the definition in 
section 2'(22), it will fall under the first 
part thereof. The idea underlying the 
classification in Article 49 seems to be 
that if the ‘promissory note is payanle on 
demand it is believed that it will be nego- 
tiated more freely like money and that is 
why a small stamp duty is levied. 


[Paras 8 and 10.] 


On facts held, that the document, which 
specified a period of two years for repay- 
ment, is a promissory note payable other- 
wise ‘than on demand and falls under 
clause (b) of Article 49 of Schedule I 
to the Stamp Act, and that as the docu- 
ment wasi insufficiently stamped, in view 
of the proviso to section 35 of the Stamp 
Act, it will be inadmissible for any ‘pur- 
pose. i [Paras. 8 and 11.) 


Alamelu Ammal v. Rengai Goundar, (1944) 
2 M.L.J. 180, A.I.R.1945 Mad. 42: affirm- 
ed and Muthu Goundar v. Perumayammal, 
(1960) 2 M.L.J. 568 : A.I.R. 1961 Mad. 
347, overruled). 


(O) Negotiable Instruments Act (XXVI 
of 1881), lsections 4 and 5 (2) and Stamp 
Act (LI of 11899), section 35 proviso—Pronote 
Jor antecedent debi—Insufficiently stamped— 
Inadmissible in evidence—Suit on orginal 
cause of action—Maintainable. 


Held, the document itself shows prior 
indebtedness of the defendant, and 
the plaintiff could fall back upon that 
original cause of action, vig., prior in- 
debtedness. [Paras 11 and 12.] 


Appeal against the Decree of the Court 
of the Subordinate Judge, Pudukkottai, 
dated 8th (February, 1966 and passed in 
Original Suit No. 87 of 1964. 


R. Go alana Ayyengar and P.L. Meyyap- 
pan, for Appellant. 

M.S. Venkatarama Jer and A.R. Rama- 
nathan, for Respondent. 


'The Judgment of the Court was delivered 
by [i 


by the plainti 

dismissed by the learned Subordinate 

Judge of Pudukkottai on a preliminary 

point thatithe suit is not maintainable. 

The allegations in the plaint are, briefly, 

that the plaintiff's father was running a 
| 


i 
I 
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money-lending business at Colombo under 
the name and style of AS. (4. A.) 
Money-lending Firm, that the defendant 
was an agent in that firm and was also 
having dealings of his own and was carry- 
ing on his business. On 16th June, 1961, 
when the accounts of the defendant 
were taken, the sum owed by the defen- 


. dant to the plaintiff’s father’s firm was 


settled at Rs. 15,000. The defendant 
agreed to pay the said debt after the expiry 
of two years, and, in view of the close 
relationship between the parties, a low 
Tate of interest was fixed, namely, two 
annas per Rs, 100 per month. To evi- 
dence the agreement he executed what 
the plaintiff styles as a ‘voucher’. After 
the death of the plaintiff’s father, the 
plaintiff became entitled to collect the 
debt and he, therefore, filed the suit on 
the original cause of action and consi- 
deration. 


2. The defendant admits that he 
supervised the money-lending firm at 
Colombo carried on under the name 
and style of A.S. Money-lending Firm 
till 1957, but he states that he never 
had any dealings with the said firm. 
The plaintiffs father was the elder 
sister’s husband of the defendant and the 
defendant was under the control ef the 
plaintiff’s father. The plaintiff’s father 
was not able to send money from Colombo 
to India. He had given instructions to 
the defendant to send money from Ceylon 
in black market stealthily. When the 
defendant returned to India, the plaintiff’s 
father was under the impression that the 
defendant could have misappropriated a 
portion of the black money, and, there- 
fore, made him execute the document 
mentioned in the plaint. He contended 
further that the document was a pro- 
missory note not sufficiently stamped 
and, therefores a suit could not lie on the 
basis of that promissory note. 


3. One of the issues framed was Issue 
No. 3 to the following effect : 


“Is the suit as framed on original 
cause of action and transaction not 
maintainable ?”. 


It is stated in the judgment of the learned 
Subordinate Judge that by consent of the 
ties that issue was taken up for pre- 

ry discussion. On issue No. 3 as a 
eae issue, the learned Judge held 
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that the document embodied the terms 
of the contract between the parties, that 
it was a missory note insufficiently 
stamped, that it could not be admitted 
at all and that it was not open to the 
plaintiff to fall back on the original 
cause of action. He purported to follow 
the decision of the Full Bench in Perumal 
Chettiar V. Kamakshi Ammal’. In the 
result, he dismissed the suit. The 
plaintiff has preferred this appeal. 


4. The relevant portion of ths docu- 
ment may now be quoted 


prr sisir Qarapby' g A?” 
swa BHshs urjas TA 
Ger be Qsripeo Qewagpars FÒ 
serGar Gpréab Qu pGQarest 
m. 15,000/-Gb wre 1-866 
puri: 100-&G 0-2-0 at af gb 2 
ag. saawréqG Coe STASA 
Garetr @1bG uur gy DT ÈIG OHS SIT QU FI 
sàs git GQuppatéarag 
Au aniub ysb Greg sh 
Qis Arrosen Corer mud 
Quip QarerCarens eih : 


It may thus be translated : 


“I have already received Rs. 15,000 
from your Colombo A.S. shop for 
doing business of my own. I shall 
pay it after two years on demand by 
you with interest at two annas per 
month per Rs. 100 to you or to your 
order and receive back this promissory 
note.” 


5. It is stamped with revenue stamps of 
25P. (15 plus 10P.). The first question 
which has to be considered is whether the 
instrument is a promissory note at all. 
There can be no doubt that it is a pro- 
missory note for the purpose of the Stamp 
Act. The definition of promissory note 
in section 2 (22) of the Stamp Act is : 


«e Promissory note’ means a pro- 
missory note as defined by the Nego- 
tiable Instruments Act, 1881 ; 


It also includes a note promissing 
the payment of any sum of money 
out of any particular fund which may 
or may not be available or upon any 
condition of contingency which may 
‘or may not be performed or happen.” 





1, LL.R. (1930) Mad. 933 : (1930) 2 M.LJ. 
189 (F. B.). 
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Section 4 of the Negotiable Instrument 
Act, 1881, defines promissory note thus. 


“A ‘promissory note’ is an instrument 
in writing (not bemg a bank-note or a 
currency note) containing an uncondi- 
tional undertaking signed by the maker, 
to pay a certain sum of money only to, 
or to the order, of, a certain person, 
or to the bearer of the instrument.” 


6. With this we have to read paragraph 
2 of section 5 of the Negotiable Instru- 
ments Act. 


“A promise or order to pay is not 
conditional within the meaning of 
this section and section 4, by reason of 
the time for payment of the amount 
or any instalment thereof being ex- 
pressed to be on the lapse of a certain 
period after the occurrence of a speci- 
fied event which, according to the 
ordinary expectation of mankind, is 
certain to happen, although the time 
of its happening may be uncertain.” 


7. It will be clear from the above pro- 
visions that, though the amount is payabl 
only after two years, it cannot be said} 
that the payment is conditional wi 
the meaning of section 4. The docu- 
ment contains an unconditional under- 
taking. Therefore, it is a promissory 
note within the definition of the Nego- 
tiable Instruments Act. Therefore, it is 
also a promissory note under section 2 
(22) of the Stamp Act. For the purpose 
of duty Article 49 “of Schedule tof the 
Stamp Act, isrelevant. It reads : 


Description of 
instrument. 


Proper Stamp duty. 


(1) 


49. PROMISSORY 
NOTE (as 
defined by sec- 
tion 2 (22)— 

(a) when payable on 
demand— : 

(i) when the amount 
or value does not 
exceed Rs. 250. 


(ii) when the amount 
or value exceeds 


(2) 


Ten naye paise. 


` 
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Rs. 250 but does 


not exceed Rs. 

1,000 ' Fifteen naye paise. 

(iii) in anyother case Twenty-five naye 
(b) When. payable 
otherwise than 

on demand The same duty as a 

j Bill of Exchange 

(No. 13) for the 

same amount pay- 

able otherwise 


l 
| than on demand. 
i 


It will be seen that the article divides 
promissory: notes into two categories : 
(i) when payable on demand ; and (ii) 
when payable otherwise than on demand. 
Only if it is payable on demand 25 paise 
stamp would be the proper stamp. If 
it is payable otherwise than on demand, 
the duty leviable would be that on a Bill 
of Exchange for Rs. 15,000 and the pro- 
missory note would be insufficiently stam- 
ped, Under section 35 of the Stamp Act it 
cannot be| validated by payment of the 
deficit duty or penalty, in view of the 
proviso thereto. If, therefore the docu- 
ment falls under Article 49 (5), it would 
be totally inadmissible in evidence. 


8. Now, to determine the question we 
have to fall back upon the provisions of 
the Negotiable Instruments Act. Section 
19, is relevant : 


** Instruments payable on demand:— 

A promissory note or bill of exchange, 
in which no time for payment is speci- 
fied, and a cheque, are payable on 
demand.?’ 


It will follow by necessary implication 
that, if time for payment is elie ; 
it cannot be said to be payable on and. 
In this case, a period of two years ‘for 
payment is‘ specified and hence it cannot 
be said to be payable on demand. This 
is also the view taken by Horwill, J., in 
Alamelu Ammal v. Rengat Goundar’. ‘The 
wording of the promissory note in that 
case was, ‘‘I shall pay to you or to your 
order within two years the said sum.” 
The learned Judge held that within the 
time of two years the promissee could not 


1. (1944) 2 M.L.J. 180: ALR. 1945 Mad. 42. 
28 
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enforce the debt and that, therefore, the 
promissory note was not one payable on 
demand. The learned Judge held that 
consequently the promissory note would. 
be liable to stamp duty under Article 49 
(6) of Schedule I to the Stamp Act, that 
is, the duty would be the same as on a 
bond. Hence it was insufficiently stamp- 
ed. In our opinion, the decision is. 
correct. 


9. The only other decision brought to 

our notice on this point is that of Rama- - 
chandra Iyer, J. (as he then was) in 

Muthu Gounder v. Perumayammal1, where it 

was held that the documents in that case 

were not promissory notes. The wording 

in the documents was : 


“I promise to pay you or your 
order after a period of two years on. 
demand by you the principal together 
with interest the sum of Rs....... Ay, 


They were stamped with four anna 
revenue stamps. The learned Judge held. 
that there had to be a demand after the 
period of two years that it amount to a 
condition and that therefore, there was 
no unconditional undertaking to pay 
the amount, which in the essence of the 
definition of a promissory note. The lear- 
ned Judge distinguished the decision of 
Horwill, J. The learned Judge however, 
has not made any reference to the second 
paragraph of section 5 of the Negotiable 
Instruments Act, which says that a pro- 
mise or order to pay is not conditional 
within the meaning of section 4 by reason 
of the time for payment of the amount or 
any instalment thereof being expressed 
to be on the lapse of a certain period.... 
etc. In fact, the learned Judge’s reason- 
ing is: 

“ Now in the present case, _ the 
unconditional promise to pay, which 
would otherwise-exist if the promisor 
had merely agreed to pay on demand, 
is qualified and made into a condi- 
tional one by making it payable after a 
period of two years.” 


This is opposed tothe second paragraph 
of section 5 of the Negotiable Instruments 
Act. Hence it would seem that the 
documents in that case also would be 
promissory notes, but not payable on 





1. (1960) 2M.LJ. 568: LL.R. (1961) Mad. 
218 : A.LR. 1961 Mad. 347. 
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demand, 4 because the learned Judge 
himself points out that the words ‘on 
demand’ have a technical meaning under 
the Negotiable Instruments Act, which 
means it is payable immediately but 
where a document prescribes a time for 
payment, it cannot be one on demand. 
It is of interest to note that the learned 
Judge states that, if the document was to 
be held to be a promissory note, the 
parties were agreed that for the purpose 
of Article 49 of the Stamp Act, it would 
not be one payable on demand and, 
therefore, stamp would have to be paid 
under clause (b) of Article 49. 


10. Thiru Gopalaswamy Iyengar has 
urged that clause (a) of Article 49 of the 
Stamp Act, will apply to the first portion 
of the definition of promissory note under 
section 2 (22) of the Stamp Act, namely, 
‘promissory note means a promissory 
note as defined by the Negotiable Instru- 
ment Act, 1881,’ and that clause (b) of 
Article 49 will refer to the second portion 
of the definition in section 2 (22), namely, 
that it will include a note promising the 
payment of any sum of money out of 
any particular fund, etc. But we wish 
jto observe that the classification in Article 
49 is not of the same pattern as the classi- 

cation in the definition. Article 49 
divides promissory notes into two classes : 
i) when payable on demand ; and (ii) 
when payable otherwise than on demand. 


Clause (a) will comprise only some of . 


those promissory notes as defined in the 
egotiable Instruments Act, namely, those 
which are payable on demand, and clause 
6) will include the rest. Thus a pro- 
missory note, though it may be one as 
defined in the Negotiable Instruments 
Act, if it is not payable on demand, will 
l under clause (4) of article 49 of the 
tamp Act though under the definition 
in section 2 (22), it will fall under the 
t part thereof. The idea underlying 
the classification in article 49 seems to be 
that if the promissory note is payable on 
emand, it is believed that it will be 
egotiated more freely like money and 
that is why a small Stamp duty is levied. 


11. Hence, we confirm the conclusion of 
the learned Subordinate Judge that 
Exhibit A-l is a promissory note payable 
otherwise than on demand and, there- 
froe, falls under clause (b) of Article 49 
of Schedule I to the Stamp Act, and 
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there is not sufficient stamp. In view of 
the proviso to section 35 of the Stamp 
Act, the document cannot be validated 
by payment of penalty and the document 
will be inadmissible for any purpose. 
But this does not conclude the matter, 
because the plaintiff will still be entitled to 
fall back on the original cause of action, 
namely, the prior indebtedness of the 
defendant. 


12. The very Full Bench decision in 
Perumal Chettiar v. Kamakshi Ammal, 
referred to by the learned Subordinate 
Judge, clearly shows that the decision 
will not apply, where a promissory note 
has been given in respect of an antece- 
dent debt. Leach, C.J., says 


“‘ Before turning to examine the 
decisions of this Court and certain of 
the other authorities to which reference 
has been made, I should point out 
that the Court is not considering the 
case where a promissory note has been 
given in respect of an antecedent debt. 
It is well settled both in England and 
in this country, that where a negotiable 
instrument is given in respect of an 
antecedent debt the creditor may sue 
on the debt and ignore the note. Weare 
merely concerned here with the 
case where the note has been given at 
the time of the loan or in pmsuance 
of the arrangement then made and 
embodies in full the terms of the con- 
tract.” 


It was only in such a case which was 
before them, the majority of the Full 
Bench held that the particular document 
being the embodiment of the bargain and 
being inadmissible for want of sufficient 
stamp, section 9] of the Evidence Act 
would preclude any other evidence of the 
bargain and the suit would not be main- 
tainable. Here, however, the very docu- 
ment contains the following crucial words; 
‘I have already received Rs. 15,000 from 
shop for conducting my own business.” 
In other words the document itself sh 
the prior indebtedness of the defendant 
and the plaintiff could fall back up 
that original cause of action. Thiru M.S. 
Venkatarama Iyer, the learned Counsel 
for the respondent-defendant, argued that 
the prior receipt of Rs. 15,000 would not 


1. TLR. (1938) Mad. 933: (1938) 2 M.LJ. 
189 (F.B.). 
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4] j 
necessarily make it a debt and that it 
became a debt only on the execution of 
the document. We are unable to agree, 
because the recitals in the document 
itself show that the debt had sprung 
up even at an anterior point of time. 
lj 

13. The dismissal of the suit on the 
preliminaly ground is wrong and it is set 
aside. Though it would appear from 
the judgment of the learned Subordinate 
Judge that the defendant took thestand, 
that, if he failed on the preliminary point, 
he had no objection to a decree being 
passed, we do not think that it correctly 
represents’ what he stated. In fairness 
to him, the matter will have to be tried 
on the merits, because his case is that he 
owed nothing to the plaintiff’s father 
and that the promissory note was extract- 
ed from him more or less by coercion and 
on suspicion. 


We accordingly set aside the judgment 
and decree of the learned Subordinate 
Judge and remand the suit for trial on 
the remaining issues. The appellant will 
get refund of the Court-fee paid on the 
memorandum of appeal. The parties 
will bear their own costs in this Court. 


SVJ. | Appeal allowed 
and suit remanded, 





IN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS. 


PresENT:—B.S. Somasundaram, F. 


T. Damodaran Appellant* 
| 

De j 
| 

Sulochana | Respondent. 


i 
Guardianship—Custody of minor son—Father’ s 
rights. 


It is true that the father is the natural 
guardian and as such is entitled to the 
custody of: his minor son, but however 
paramount that right may be, it is liable 
to be defeated, where it is shown that it is 
‘better in the interests of the minor and 
for its welfare that it should remain where 
it is. His;right may be negatived by 
circumstances, showing either past indiffe- 
eae ee oe ep ee ee TS 
WA. A.O. No. 4 of 1968. 9th February, 1970. 
1 


DAMODARAN 7. SULOCHANA (Somasundaram, 7.). 
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ence and neglect or tacit consent in the 


infant being brought up by other relatives. 
{Para. 2.] 


Appeal against the order of the District 
Court, Chingleput in O.P. No. 8 of 1966, 
dated 16th October, 1967. 


P. Jayachandra Naidu, for Appellant. 
K. Swamidurai, for Respondent. 
The Court made the following 


Orver.—The civil Miscellaneous appeal 
is directed against the order of the District 
Judge, Chingleput, and it relates to the 
custody of a minor now aged 11 years. 
The appellant herein is the father and 
the respondent is his wife. He had 
married her on 16th September, 1957. 
When she was pregnant by three months, 
she went to her father’s house. She 
garo birth to the child in December, 1958. 
isunderstandings arose and ever since 
she is living in her mother’s house with the 
child. The appellant filed O.P. No. 61 of 
1958 for restitution of conjugal rights. 
She contended that she was very badly 
treated by her husband and that as such 
there was no ground for ordering restitu- 
tion. Her contentions were accepted. 
The petition filed by the appellant was 
dismissed by the Subordinate Judge, 
Chingleput. This decision was affirmed 
by the District Judge, in C.M.A.No. 7 of 
1961. Exhibit B-2 is the certified copy of 
the judgment. During the pendency o 
these proceedings, the appellant’s father 
executed a settlement deed Exhibit B-4 
on oth February, 1959, in favour of the 
appellant and his brothers. Meantime, 
O.S.No. 112 of 1965 was filed by the 
respondent as guardian of the minor, 
against the appellant, for partition and 
separate possession of the minor’s half 
share in the properties. The appellant 
after receiving summons in that suit, 
filed the present application before the 
District Judge, for custody of the minor. 
The learned Judge has held that he is 
not entitled to custody. The correctness 
of this decision is now canvassed in this 
appeal. 
2. The evidence on record establishes 
that the appellant has shown, utter 
lack of interest in the minor, ever since 
December, 1958, when he was born. He 
has come forward with the present appli- 
cation after receiving the summons in 
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O.S. 112 of 1965 wherein the minor sues 
him for partition of his share. True, 
the father is the natural guardian and as 

ch he is entitled to the custody, but 
however paramount the right of a father 
may be, that right is liable to be defeated, 
where it is shown that it is better in the 
interests of the minor and for its welfare 
that it should remain where it is. 


“ If a minor has for many years from a 
tender age lived with grand parents or 
other near relatives and has been well 
cared for, and during that time, the 
minor’s father has shown a lack of 
interest in the minor, these are circum- 
stances of very great importance, which 
bear both upon the question of the 
interests and welfare of minors and 
on the bona fides of the petition by the 
father for their custody.” 


It wa so held in Muthuswami v. Chinna 
Muthuswami!, The same view was expres- 
sed by a Bench of this Court in Ponniah 
Assari v. Suppiah Asari?, where it was held 
that though the father had a prima facie 
right to the custody, still this right may 
be negatived by circumstances, showing 
either past indifference and neglect or 
tacit consent in the infant being brought 
up by other relatives. 


3. Sambayya v. Rudrappa®, is a case where 
the facts are almost identical with the 
facts of the present case. The observa- 
tions are as below: 


“ What has to be considered in all 
these cases is the failure on the part of 
the father or the person who is prima 
facie entitled to custody of the minor 
to take steps over a long period to get 
custody of the minor. other matter 
which has to be taken into considera- 
tion is whether he is a fit person for 
the minor .to be returned to him. 
Should the father be proved to have 
been guilty of bad treatment to his 
wife, the minor child’s mother, he 
woula not be desirable person to have 
the custody of the child.” 


This is what exactly-had happened in the 
esent case. Her version is that her 
uspand is of a bad temper and that he 
treated her cruelly. This has been so 


1. A.LR. 1935 Mads 195. 

2. (1935) 68 MLJ. 213: AIR. 1935 
Mad, 363. 
3. 68 M.L.J. 662 : AIR. 1935 Mad. 568. 
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held by the Courts in the prior proceed- 
ings, for restitution of conjugal rights 
evidenced by Exhibit B-2. Ever since 
December, 1958, till the year 1966, practi- 
cally for a period of eight years his father 
never cared to look after the minor. That 
apart, he did not conceive the idea of” 
pe custody of this child till the time 

e received the summons in the partition 
suit. 


4. The order of the learned District. 
Judge is therefore correct and the same 
is confirmed. The civil miscellaneous. 
appeal fails and the same is dismissed, 
but in the circumstances without costs. 


V.K. Appeal dismissed. . 


IN THE HIGH COURT OF JUDICA-. 
TURE AT MADRAS. 


PresENT :—T. Ramaprasada Rao, F. 
A. Arunagiri Nadar 





Petitioner*® 
v. 


S.P. Rathinasami Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960)—Civil Procedure Code 
(V of 1908), section 144—Ex parte order of ` 
eviction set aside on application by tenani— 
Tenant if can claim re-delivery of property 
Jrom landlord. 


Where an ex parte order of eviction obtain- 
ed under the Madras Buildings (Lease - 
and Rent Control) Act, 1960, is set aside, 
the tenant cannot seek re-delivery of the 
property taken possession of by the land- 
lord pursuant to the ex parte order. It is 
clear that in the absence of an express 
provision or a provision by necessary 
intendment which would enable a civil 
Court to direct re-delivery, the civil 
Court ‘does not possess such power. 


{Para. 4.] 


Petition under section 115 of Act V of” 
1908 praying the High Court to revise 
the order of the District Court, Ramana- 
thapuram at Madurai, dated 19th March, 
1968, in G.R.P. No. 1/68-I.A. 57/67 in 
H.R.C. No. 53/67 Rent Controller, Sattur. 


P. Venkataraman, for Petitioner 
S.P. Rathinaswami, for Respondent. 





* C.R.R. No. 967 of 1968. 21st March, 1970- 


Ty i K. M. SUBRAMANIAM ¥. STATE OF MADRAS. 


“The Court aelivered the following 


_Juvement.—The landlord is the peti- 
tioner. He filed an application under 
the Madras Buildings (Lease and Rent 
Control) Act for eviction of the respon- 
-dent who is unfortunately not represented 
‘before me. The petitioner obtained an 
ex parte order of eviction and pursuant 
thereto took possession of the property 
from the! respondent. The respondent, 
however, filed an application to set aside 
the ex parte order and was successful. 
Basing on the observations in Raso 
Moopanar iv. Ramamurthi Iyer1, the res- 
ndent sought re-delivery of the property 
Fom the petitioner which the Court below 
directed. .It is against this order that 
an present revision petition has been 
ed. 


2. The contention of Mr. Venkataraman, 
the learned Counsel for the petitioner is 
that the ,atio in Raso Moopanar v. 
Ramamurthi Iyer?, is no longer good law, 
as it has been reversed in Mapilsam 
Gounder v. Mummoorthi Chettiar?, by a 
Division Bench of this Court to which 
the learnéd Chief Justice is a party. 


3. The point involved in this case is 
whether, ‘in the absence of an express 
statutory ‘provision which would enable 
Court to direct restitution, it could do so 
ex debito justitiae. As a matter of fact, 
Alagiriswami, J., in Raso Moopanar v. 
Ramamurtht Iyer}, is of the view that the 
power of a civil Court to order restitution 
is not wholly governed by section 144 
‘Civil Procedure Code. The learned 
Judge proceeded on the basis that a 
‘wrong order should not be perpetuated by 
keeping it alive and respecting the same. 
The learned Chief Justice in Maylisami 
Gounder v. Mummoortht Chettiar®, observed: 


“It may be unfortunate that notwith- 
standing the reversal of the. eviction 
order the tenant is unable to get resto- 
ration.’ But, it is for the Legislature to 
` provide for the situation.” i 


. Itis, therefore, clear that in the ab- 
ence of an express provision or a provision 
by necessary intendment which would 
enable a civil Court to direct re-delivery, 
the civil Court does not possess such power. 





1. (1967) 1 M.L.J. 287. - 
2. CRP. No. 439 of 1967. 
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The order of the Court below is, therefore, 
wrong and the same is set aside. The 
civil revision petition is allowed. There 
will be no order as to costs. 


V.K. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—K. Veeraswami, C.F., and K.N. 
Mudaliyar, F. 


K. M. Subramaniam 


U. 


Appellant* 


The State of Madras represented by the 


Secretary, Department of Industries 
Lbour and Co-operation Madras. 
. Respondent. 


Fundamental Rules, R. 73—Applicability. 


Civil Services —-Government seroant—Rever- 
sion to lower post—Government servani con- 
cemed refusing to join lower post—Absenting 
himself from duty with leave on loss of pay and 
later without leave—Subsequenily obtaining 
decree from Court that order of reversion was 
illegal and getting reinstated—If entitled to 
claim arrears of pay during period he was on 
leave without pay and during period of absence 
without leave. 


The appellant who was serving as a Senior 
Inspector in the co-operative depart- 
ment of the Government of Madras was 
reverted to a lower post with effect from 
24th November, 1952. He successfully 
contested the legality of this order and 
obtained on October, 1955, a declaratory 
decree from the Court that the order was 
illegal. Thereafter he filed the present 
suit claiming arrears of salary. He was 
granted leave with pay upto 28th Decem- 
ber, 1952. The period from 29th Decem- 
ber, 1952 to 24th April, 1954, was also 
covered by leave granted but without 
pay. From 25th April, 1954, he stayed 
away from duty without leave. On 
24th November, 1955, he was asked to 
join duty which he did on 1st December, 
1955- 

Held: (i) Fundamental Rule 73 had no 
application to the facts of the case. The 


* LP.A. No. 43 of 1968. 26th June, 1970. 
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Claim of the appellant should therefore 
be considered apart from that rule; 
(ii) The period of the appellant’s absence 
fell under two categories, one covered 
by leave without pay and the other, 
absence without leave. So far as the 
first category was concerned, inasmuch 
as he had applied for leave on loss of pay 
and had the benefit of it, he could not be 
permitted to claim salary for that period. 
But the second period stood on a diffe- 
rent footing. The appellant had a right 
to the post of a Senior Inspector and was 
entitled to insist that he must be permit- 
ted to serve in that capacity. There was 
no conceivable reason for denying the 
appellant the arrears of salary for the 
second period of his absence which was 
Justified. {Para. 4] 


Appeal under clause 15 Letters Patent 
from the judgment of Kailasam, J., 
dated 17th November, 1966 in S.A. 
No. 396 of 1965—appeal preferred to the 
High Court against the decree of the 
District Court, Tiruchirapalli in A.S. 
No. 455 of 1962 preferred against the 
decree of the Court of the Sub-Judge, 
Tiruchirapalli in O.S. No. 3 of 1959. 


KM. Subramaniam, for Appellant. 


The Additional Government Pleader, for 
Respondent. 


The Judgment of the Court was delivered 
by 

Veeraswamt, C.J.—This appeal comes 
before us under the Letters Patent from 
the judgment of Kailasam, J., who dis- 
missed the second appeal but granted 
leave. 


2. The appellant was a Senior Inspector 
in the Co-operative Department on a 
salary of Rs. 106 per mensem. On 16th 
October, 1952, certa charges were 
framed against him with the result, he 
was reverted to the lower post of junior 
inspector with effect from 24th November, 
1952, with a pay of Rs. 79 per mensem 
as a punishment. The appellant success- 
fully contested the legality of this order 
in O.S. No. 153 of 1954 on the file of the 
Court of the District Munsif, Tiruchira- 
palli who gave a declaration that the 
order of punishment reverting the appel- 
lant was illegal. Thereafter, the appel- 
lant brought the suit out of which this 
appeal before us arises for recovery of a 
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sum of Rs.f5,943-017as arrears of salary. 
The first two Courts as well as Kailasam, 
J., have all agreed that the claim was not 
well-founded. 


3. The order of reversion was dated 
24th November, 1952. The appellant 
was granted leave with pay upto 28th 
December, 1952. The period from 29th 
Decémber, 1952 to 24th April, 1954, was 
also covered by leave granted to the appel- 
lant but without pay. From 25th April, 
1954, till r1th October, 1955, the date of 
the declaratory decree, he stayed away 
from duty without leave. On 24th 
November, 1955, he was asked to joint duty 
which he did on 1st December, 1955. The 
Trial Court made a distinction between 
suspension and reduction in rank and 
considered that in the case of the latter, 
there was no deprivation of the appellant’s 
office so that he was not justified i in wil- 
fully staying away from duty. The first 
appellate Court, while agreeing with the 
trial Court in denying the claim, ex- 
pressed itself slightly differently, viz., the 
appellant did not stay away from duty as 
a protest against the illegal order of rever- 
sion. Kailasam, J., dia not decide the 
question though he posited whether the 
appellant who had been illegally reverted 
to a lower post, was entitled to his pay on 
the ground that he had not been permit- 
ted to work in his post. In his view it 
was not necessary to decide that question 
because he found from the record that the 
appellant did not stay out as a protest 
against his reversion. The learned Judge 
also noted that the appellant was willing 
to join only if the authorities reviewed 
his case favourably, pending the suit, and 
his plea that he was illegally prevented. 
from discharging his duties could not be 
accepted and his claim for remuneration 
during that period should be rejected. 


4. In our opinion, to the facts we have 
narrated, Fundamental Rule 73 will hav 
no application. That postulates the ab- 
sence of a Government servant from du 
without leave in respect of a post he i 
holding or to which he is entitled. The 
claim of the appellant should therefore 
be considered apart from that rule. The 
period of the appellant’s absence falls 
under two categories, one covered by leav: 
without pay and the other absence with- 
out leave. So far as the first category is 
concered, we are inclined to think that 


D ' SUBRAMANIA PILLAI y. RAJAKKANI NADAR. 


inasmuch as he applied for leave on loss 
of pay and he had the benefit of it, he 
cannot be permitted to claim salary for 
that period. It may be that the motive 
for taking ‘leave was that he did not 
desire to serve in a lower post and that he 
was questioning the legality of his rever- 
sion. But, we do not think that the 
motive has any relevance, and, can in 
any way derogate from the factum that 
the appellant himself, of his own volition, 
wanted leave on loss of pay which was 
granted. ' But the second period, in 
our view, stands on a different footing. 
He absented himself without taking leave. 
Though he did not convey to the depart- 
ment that he did so as a protest, it was 
obvious that that should have been the 
reason for not joining duty. He had insti- 
tuted the suit which was pending disposal, 
and, eventually he succeeded in getting a 
declaration that the order was illegal. 
That of course, should have effect from 
the date of his reversion. It would follow 
that the appellant had a right to the post of 
a senior inspector and was entitled 
to insist that he must be permitted to serve 
in that capacity. But the Department, 
by reason of the reversion order, would 
naturally not allow him to function as a 
senior Inspector but would expect him 
to serve in’ the lower post. We are of 
opinion that the Department, in doing 
so, had to bear the risk of the order of 
reversion being set aside as illegal, in 
which event, the liability to salary of the 
appellant for the period covered by the 
illegal reversion order would arise. We 
can see no conceiveablereason for deny- 
ing relief to the appellant for the second 
period of his absence, which was justified. 


5. For the respondent, our attention has 
been invited to Nohiriaram v. Union of 
India}, to support an argument that even 
though the reversion order was declared 
to be illegal on a subsequent date, the 
appellant was not justified in absenting 
himself without authority before that 
event and disobeying the order of rever- 
sion and in not joining the duty in the 
lower post. We do not think that the 
citation supports the proposition. That 
case was decided on different facts. The 
finding in that case was that the employee 
improperly absented himself and for that 
Se re E 

1. (1958) S.C.J. 305: (1958) S.C.R: 922: A.LR. 
1958 S.C. 113, 
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reason he was not entitled to payment of 
salary for the period of his absence. He 
had obtained a declaration in a suit which 
was set aside in appeal, the effect of 
which is that his absence during the pe- 
riod in question was unjustified. In the 
instant case before us the position is just 
the opposite, for the appellant obtained a 
decree declaring that his reversion was 
illegal and from the inception, he haying 
established his stand he was justified in 
absenting himself because it should be 
assumed, in the circumstances that he 
was prevented from serving in the higher 
post to which he was entitled 


6. We allow the appeal in part and 
decree the suit for payment of the salary 
and allowances attached to the post of 
Senior Inspector which he should have been 
allowed to hold for the period from 25th 
April, 1954, to goth November, 1955. 
The appeal as well as the suit will how- 
ever stand dismissed in respect of the 
claim for the period anterior to 25th 
April, 1954. The appellant will be 
entitled to proportionate costs throughout. 
The appellant having sued in forma paupe- 
ris will be liable to pay Court-fee due at 
all stages. 
V.K. Appeal allowed 

in part. 


IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS. 


PRESENT :—K. Veeraswami C.F. and P.R. 
Gokulakrishnan, 7. 


Subramania Pillai 
v. 
Rajakkani Nadar and another. Respondents. 


Madras Buildings (Lease and Rent Control). 
Act (XVIII of 1860), section 18—Madras 
Buildings (Lease and Rent Control) Rules, R. 
32—Order of eviction—Execution of—Death. 
of tenant during pendency of execution peti- 
tion—Bringing of legal representatives on. 
record—Time for—Applicability of R. 32. 


Petitioner* 


The fiction enjoined by section 18 of the 
Act attracts to the eviction order the 
entire procedure of the Civil Procedure 
Code, applicable to execution of a decree. 





* C.RP. No. 737 of 1965. 28th July, 1970. 
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‘When a fiction is created statutorily, it 
must no doubt be limited to its purpose, 
but, for the purpose for which it was 
created , the putative state of affairs should 
‘be excluded. In other words, the ex- 
pression “ as if it were a decree passed by 
the District Munsif” would have the 
-effect of a decree passed by him. On that 
view rule 32 of the Madras Buildings 
(Lease and Rent Control) Rules would 
have no application to the execution of an 
eviction order passed under the Act. 
[Para. 3.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
-order of the Court of the District Judge, 
Madurai, dated 15th March, 1965 in 
C.R.P.No. 428 of 1964, E.P. No. 331 of 
1964 in R.C.O.P. No. 230 of 1961, on the 
file of the District Munsif Court, Madurai 
“Town. 


K.S. Champakesa Ayyangar and K. C. Srini- 
vasan, for Petitioner. 


S. Chellaswamy, for Respondent. 


“The Judgment of the Court was delivered 
by 
Veeraswami, C.7—The legal representa- 
tive of deceased tenant, against whom an 
-order of eviction had been obtained, is the 
petitioner. While the application for 
eviction in execution of that order was 
pending, the tenant died on 17th October, 
1963. The application for bringing on 
record the petitioner as the tenant’s 
legal representative was filed in March, 
1964, and it was ordered by the District 
Munsif and that order was confirmed by 
the District Judge. The tition to 
revise the ordercame in the first instance 
before Alagiriswami, J., who not being 
inclined to the view of the then Chief 
„Justice in O.R.P. No. 929 of 1960, re- 
ferred it for disposal by a Division Bench. 


2. The petitioner relies cn rule 32 of the 
Rules framed under the Madras Build- 
ings (Lease and Rent Control) Act, which 
provides for one month from the date of 
the death of the person concerned or the 
-date of the knowledge of the death of the 
person concerned as- limitation for an 
-application for bring the legal representa- 
tives of a deceased person on record. Rule 
32 reads: 


“ Time for bring the legal representatives 
on record in proceedings : Every applica- 
ction for making the legal representa- 
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tive or representatives of a deceased 
person party to a proceeding under the 
Act shall he preferred within one month 
from the date of the death of the person 
concerned or the date of knowledge of 
the death of the person concerned.” 


3. If this rule applies to the execution 
proceeding, there can be no doubt that 
the application for bringing the legal 
representative on record was belated and 
there was no power to excuse the delay 
in making the application. Section 18 
says that an orde: of eviction shall be exe- 
cuted in the City of Madras by the Madras 
City Civil Court and elsewhere by the Dis- 
trict Munsif, and if there is no District 
Munsif by the Subordinate Judge. The 
execution by the District Munsif has to be 
carried out as if the order of eviction were 
a decree passed by him. We do not 
decide the question whether the capacity in 
which the City Civil Court Judge or the 
District Munsif is called upon to execute 
is in any way different, for no argument 
has been to us on that point. 
Treating the District Munsif in the sec- 
tion as referring to his Court, the fiction 
enjoined attracts to the eviction order the 
entire procedure applicable to execution 
of a decree. When a fiction is created 
statutorily, it must no doubt be limited 
to its purpose, but, for the purpose for 
which it was created, the putative state 
of affairs should be excluded. In other 
words, the expression “as if it were a 
decree passed by the District Munsif” 
would have the effect of a decree 

by him. On that view we should think, 
rule 32 would have no application to the 
execution of an eviction order. We do 
not read rule 32 as a provision in conflict 
with or contrary to any of the provisions of 
theCivil Procedure Code, relating to exe- 
cution of a decree. In fact section 27 (1) 
enables proceedings by or against the 
legal representatives. But if it is regard- 
ed that section 18 only enables the exe- 
cution of an eviction order but the rest 
of the Act does not provide for the proce- 
dure for execution, in the sense the exe- 
cution of an eviction order is not a pro- 
ceeding under the Act, even so, inasmuch 
as the procedure for execution in the Civil 
Procedure Code, would be no room for 
applying rule 32. It seems to us that by 
its language, it can be invoked only in the 
proceedings ding before the Rent 
Controller. ith respect we are unable 


1) FAPPU REDDIAR P. AMARAVATHI AMMAL. 


to agree with the view in C.R.P. No. 929 
of 1969. 


4. On the other hand an identical point 
was decided in Abdul Fatha v. Mohammad 
Jabbar’, and we share the view expressed 
therein. That was a case in which the 
tenant died even before an execution ap- 
pen was filed. Nevertheless it was 
eld, relying on a section in the Act, ana- 
logous to the present section 18; that in 
execution of such an order all the provi- 
sions of section 47 and Order 21 of the 
Civil Procedure Code, were attracted, 
which allow a decree to be executed 
against the legal representatives, apart 
from Order 22. Much the same view 
would ap to have been taken in 
Appeal No: 75 of 1956, Narayanaswami v. 
Devi*?, Balakrishna Ayyar and 
Subramanyam, JJ., observed in that case 
that when once an order of eviction was 
before a civil Court in execution, the 
provisions of the Civil Procedure Code, 
relating to ‘execution would apply to such 
proceedi in execution except to the 
extent to which such procedure was modi- 
fied by any express provisions of the Rent 
Control Act. Our attention was, how- 
ever, invited to Sheik Ali v. Sheik Mohamed?, 
In our opinion, the problem for decision 
there was ;totally different. What was 
held in that case was section 44-A (1) did 


not address itself to any limitation and’ 


suggest that even for the purpose of limi- 
tation a foreign decree, when filed in the 


District Court in this country, should be. 


taken to have been passed by it on the 
date it was; passed by the original Court. 


5, The petition is dismissed with costs. , 


Time for vacating three months, , 
V.K. Petition dismissed. 


1. (195 MET ots N) 

2. (1960) 1 M.L.J. N. 

3. (1966) 2 M LJ. 346 : I.L.R. (1966) 2 Mad. 
551: ALR. 1967 Mad. 45. i > 
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IN: THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K. Veeraswami, C.J., and PR. - 
Gokulakrishnan, J. ae 


M. Pappu Reddiar (died) and others 
oe Appellants* 


U. 


Amaravathi Ammal alias Avadai Ammal 
and others -. Respondents. - 


(A) Registration Act (XVI of 1908) (as ° 
amended in 1929), section 17 (2) (vi)—‘* The 
subject-matter of the suit” —Meaning of. 


The words “the subject-matter of the 
suit” in section 17 (2) (vi) of the Regis- 
tration Act cannot be read as subject- 
matter of the plaint nor even as subject 
matter in dispute in the suit or proceed- 
ig: If the consent decree or order in 
the suit or proceeding covered the proper- 
ty, although it was not in the plaint eh 
dispute, such property constituting, as it 
does, an inseparable part of the conside- 
ration for the compromise, may well be 
regarded as the subject-matter of the suit. 
This is because the decree passed on the 
basis of the compromise cannot stand 
without that property. [Para. 5.] 


Govindaswami Mudaliar vw: Rasu Mudaliar, 
68 M.L.J. 41: A.I.R. 1935 Mad. 232 and 
Ramdas Sah and another v. Fagannath Prasad, 
A.LR: 1960. Pat. 179, Rel. on. 


(B) Transfer of Property Act (IV of 1882), 
section 53-A—Family settlement—What is— 
Applicability of section. 

In a family settlement there is no transfer 


of property ‘or any right thereto. It. 
merely embodies a settlement between the 


‘, parties in which the title of the one is 


acknowledged and recognised by the other. 
To such a_ transaction section 53-A, 
Transfer of Property Act, has no appli- 
cation. [Para. 6.] 


In the present case, however, the com- 
promise decree was not merely one recog- . 
nising pre-existing titles but it operat- 
ed to transfer some of the properties which 
exclusively belonged to one of the parties 
to another who had no pre-existing title 
or claim thereto. [Para. 6.] 





* S.A. Nos. 218 and219 of 1963. 8th July, 1970, 
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Appeals against the Decrees of the Dis- 
trict Court, Tirunelveli, in A.S. No, 141 of 
61 etc., preferred against the decree of the 
Sub-Court, Tirunelveli, in O.S. No. 70 of 
1960 etc. 


K.S. Desikan, K. Raman and G. Jagadisa 
Ayyar, for Appellants. 


R. Gopalaswami Ayyangar and K. N. Bala- 
subramaniam, for Respondents. 


as Judgment of the Court was delivered 
y 


Veeraswami, C.J.—The plaintiff, who has 
failed in both the Courts below, is the com- 
mon appellant. He is now dead and is 
represented by -his legal representatives. 
On a claim that the properties described 
in the plaint in O.S. No. 69 of 1960 and in 
the first schedule to the plaint in O.S. No. 
70 of 1960, from out of which the second 
appeals arise, were not the subject-matter 
of O.S. No. 76 of 1948, and the compro- 
mise decree passed therein, though covered 
those properties, was not registered, he. 
sought in the two suits to recover their 
possession. ‘The suits were resisted on 
the ground that the properties did form 
part of the subject-matter of O.S. No. 76 
of 1948, that, therefore, no registration was 
required, and, that in any case, the plain- 
tiff would not be entitled to recover them, 
because of the doctrine of part perfor- 
mance. The Courts below concurrently 
found that although the properties were | 
not in the plaint in O.S. No. 76 of 1948, 
they constituted the subject-matter of 
the suit and that, in any event, the defence 
based on part performance was well- 
founded. 


2. The same grounds of the plaintiff are 
reiterated before us, in addition to a con- 
tention that the compromise decree in 
O.S.No. 76 of 1948 was a family settle- ' 
ment to which section 53 {a) of the Trans- 
fer ope Act would not -be appli- 
cable. f 


3. On the death of one Pappu Reddiar 
in October, 1936, his two widows and his 
sister, Chinnammal purported to surren- 
der their interest in his estate in favour of 
Chinnammal’s son, Muthuswami Reddiar 
by adoption. Pappu Reddiar’s elder 
brother, Venkatasubba Reddiar, had aied 
in 1917, leaving his two widows and two 
daughters by one of them. The first 
defendant in the present suit was claimed 
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to be the adopted son of one of these two 
widows. One of the daughters, by name 
Amaravathi, of Venkatasubba Reddiar, 
had been married to Muthuswami 
Reddiar. The widows and daughters of 
Venkatasubba Reddiar instituted O.S. No.’ 
46 of 1948, and laid claim to the estate of 
Pappu Reddiar, contending that Venkata- 
subba Reddiar and his brother having 
hailed from Travancore when they came 
to settle in Tirunelveli district, they con- 
tinued to be governed by their personal 
law from there, according to which, on 
the death of Pappu Reddiar, his estate 
devolved on the widows of his brother, 
Venkatasubba Reddiar. Muthuswami 
Reddiar and his adopted son the present 
plaintiff, Pappu Reddiar, were parties to 
that suit. The suit was eventually settled 
and it ended in a compromise decree which 
the plaintiff as well as his father subscrib- 
ed to. By that compromise, in considera- 
tion of the widows and the daughters of 
Venkatasubba Reddiar giving up their 
claim in certain particulars, certain pro- 
perties were allotted to them including 
Ayyadurai, the first defendant, and of 
those properties, some were admittedly the 
present properties of Muthuswami Red- 
diar, which are now in question, but as we 
said, were not in the plaint schedule in 
O.S. No. 76 of 1948. 


4. Inthe above circumstances, the appel- 
lant contends that inasmuch as the com- 
promise - decree was not registered, it 
would ‘be ineffective to convey the pro- 
perties now in dispute. At the same time, 
to counter the ground based on part per- 
formance, the theory. of the compromise, 
decree being a family settlement is for 
the first time mooted in the second 
appeals. : 


5. Rani Hemanthakumar Debi v. Midnapore 
Zamindari Co., Lid.1, held that consent 
decrees did not require registration even 
if they included immoveable property 
not the subject-matter of the suit. Sec- 
tion 17 (2) (vi) of the Indian Registra- 
tion Act was, therefore, amended in 1929, 
so as to confine the exemption from regis- 
tration to consent decrees restricted to 
the subject-matter of the suit. After the 
amendment a consent decree comprising 
of immoveable property not the subject- 
matter of the suit or proceeding requires 


1, L.R. (1919) 46 I.A. 240: 37 M.L.J, 525. 
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registration. But the Courts below were 
of the view, and we think rightly, that in 
the instant case, although the properties 
in dispute were not mentioned in the 
plaint schedule in O.S. No. 76 of 1948, 
nevertheless, they should be regarded as the 
subject-matter of that suit, inasmuch as 
their allotment to one or the other of the 
plaintiffs in the suit was inseparable from 
the other provisions of the compromise 
decree and constituted part of the consi- 
deration for the compromise. We think 
that this is a correct view to take. The 
words “the subject-matter of the suit” 
in section 17 (a) (vi) cannot be read as 
subject-matter of the plaint nor even as 
subject-matter in dispute in the suit or 
proceeding. If the consent decree or 
order in the suit or proceeding covered 
the property, although it was not in the 
plaint or in dispute, such property consti- 
tuting, as it does, an inseparable part of 
the consideration for the compromise may, 
well in our view, be regarded as the sub- 
ject-matter of the suit. This is because 
the decree passed on the basis of the com- 
promise cannot stand without that pro- 
perty. If by the amendment it was in- 
tended that if the property was not in the 
plaint-Schedule, the consent decree should 
not be exempted from registration, we 
are afraid the phraseology actually em- 
ployed by setion 17 (2) (vi) has failed to 
achieve the objective. We are aware 
that the extended scope we have given to 
the expression ‘‘ subject-matter of the suit” 
may narrow down the scope of the ex- 
clusion from exemption from registration 
under that provision. In Govindaswami 
Mudaliar v. Rasu Mudaliar1, there was an 
attachment before judgment in a suit to 
recover money. When the relative ap- 
plication came up for final disposal, there 
was a compromise on the basis of which 
a decree followed. It provided for pay- 
ment of the amount claimed in the suit 
on certain terms and the decree debt was 
made a charge over the properties which 
had been earlier attached. Venkata- 
subba Ras, J., held that the property was 
the subject-matter of the proceeding 
within the meaning of section 17 (2) (vi). 
We are in 1 agreement with this 
view of the scope of the expression “‘ sub- 
ject-matter of the suit or proceeding ” 
in that section, This view is also justifi- 





| 
1. 68 M.LJ. 41: A.LR. 1935 Mad, 232, 


{ 
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PAPPU REDDIAR p. AMARAVATHI AMMAL (Vesraswami, C. J.). 


227 


ed by the approach in Ramdas Sak and 
another v. Jagannath Prasad}, On that 
view, it follows that the plaintiff’s claim 
based on want of registration of the com- 
promise decree, fails. 


6. Even on the assumption, that the 
compromise decree in O.S. No. 76 of 1948 
required registration, the facts would clear- 
ly attract the doctrine of part performance. 
The compromise decree constituted a 
contract between the parties for consi- 
deration and it is not disputed before us, 
that the first defendant had taken pos- 
session pursuant to the compromise de- 
cree, that he has since continued to be in 
possession and that patta also had been 
transferred to his name. We think that 
the compromise decree cannot be viewed 
as a family settlement. In a family settle 
ment, as pointed out in Mt, Mahadei Kun- 
war v. ath Chandra*, there is no trans- 
fer of property or any right thereto. It 
merely embodies a settlement between 
the parties in which the title of the one 
is acknowledged and recognised by the 
a transaction, section 53-A 
of the Transfer of Property Act has no 
application. In this case, the compro- 
mise decree was not merley one recognis- 
ing pre-existing titles but it operated to 
transfer some of the properties which ex- 
clusively belonged to Muthuswami Red- 
diar, to the first defendant, who had no 
pre-existing title or claim thereto. It w 

apparently for this reason the compro- 
mise decree was not contended in the 
Courts below to be a family settlement. 


7. The second appeals are dismissed 
with costs payable by the fifth appellant. 


VK. Appeals dismissed. 








“1. ALR. 1960 Pat. 179. 
2, ALR. 1937 All. 578. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—B.S. Somasundaram, F. 


Narasimham Naidu another 


Appellants* 


and 


v. 
S. Ayila Naidu and others.. Respondents. 


Hindu Minority and Guardianship Act (XXXII 
of 1956), section 8 (2) and (3)—Se ale 
of immovable property of minor—Sale deed 
executed by natural guardian without previous 
permission of Court—Validity—Sale deed is 
only voidable and not void. (Para. 1.) 


Appeal against the Order of the Sub- 
Court, Cuddalore, dated grst August, 
1966 in A.S. No. 289 of 1965 O.S. No. 
312 of 1964, District Munsif’s Court of 
Tirukoilur. 


K. Gopalachari, R. Padmanabhan and 
K. Sampath, for Appellants. 


"S. Sitarama Ayyar and S. Rajarama Ayyar, 
for Respondents. 


The Court delivered the following 


Juvcoment.—The short question that arises 
for consideration in this appeal is as to 
whether a sale deed executed by the 
natural guardian of minors, without the 
previous permission of the Court, is void. 
Sub-section (2) of section 8 of the 
Hindu Minority and Guardianship Act, 
(XXXII of 1956), states that the natural 
guardian shall not, without the previous 
permission of the Court, (a) mortgage or 
charge, or transfer by sale, gift, exchange 
or otherwise, any part of the immoveable 
property of the minor, or (b) lease any 
part of such property for a term exceed- 
ing five years or for a term extending 
more than one year beyond the date on 
which the minor will attain majority. 
The contention of the appellant that the 
sale deed, Exhibit A-1, is void, is based 
on this provision. Sub-section (3) of 
section 8 renders such a transaction onl 

voidable and not void ab initio. This 
rule under sub-section (2) is enacted for 
the benefit and protection of the minor, 
and any transaction cannot be void, be- 
cause in such a case the minor may lose 


m 


10th July, 1970. 





* A.A.O. No. 282 of 1966 
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the benefit of the same even if it is to his 
advantage. Sub-section (3) renders it 
only voidable at his instance. He may 
repudiate it or adopt it, if he chooses. 
The learned District Munsif erred in 
dismissing the suit holding that the tran- 
saction is void. The lower appellate 
Court has correctly remanded it for dis- 
posal on merits. 


2. The C.M.A. fails and the same is dis- 


missed with costs. 


V.K. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, 7. 
Arumugam Chettiar 

v. 

Sadasivam Pillai and others Respondents. 


Contract Act (IX of 1872), section 128— 
Decree on promissory note—Execution of— 
Surety if can restrain action against him until 
principal-debtor is proceeded with. 


Appellant* 


In the absence of some special equity, the 
surety has no right to restrain an action 
against him by the creditor on the ground 
that the principal is solvent or that the 
creditor may have relief against the princi- 
pal in some other anaa a and before 
payment, the surety has no right to dic- 
tate terms to the creditor and ask him 
pursue his remedies against the principal 
in the first instance. [Para. 5.] 


Bank of Bihar v. Damodar Prasad, (1969) 1 
S.C.J. 380; A.I.R. 1969 S.G. 297, Rel. 
on. Srinivasa y. Subramaniam, (1965) 2 
M.L.J. 502, Not Foll. 


Appeal against the order of the Dis- 
trict Court, Kanyakumari at Nagercoil, 
dated 17th January, 1967, in C.M.A. 
No. 19 of 1966, E.P. No. 411 of 1965 
in O.S. No. 629 of 1964, District Munsif’s 
Court, Nagercoil. 


I. Martin, for Appellant. 
V. S. Ramakrishnan, for Respondents, 


*A.A A.O, No, 27 of 1967, 12th August, 1970. 


l | 
IOo 
The Court delivered the following 


Junoment.—The third defendant in O.S. 
No. 629 of 1964 on the file of the District 
Munsif’s Court, Nagercoil, is the appli- 
cant herein. There was a decree in the 
suit on 31st March, 1965, for a sum of 
Rs, 2,700 on the basis of-a promissory note 
executed, by the first defendant in respect 
of which the second and third defendants 
were sureties. In execution of the de- 
cree in E.P. No. 411 of 1965, the appel- 
lant’s properties were attached on 30th 
June, 1965. ‘The appellant contended 
before the!Courts below that the decree 


had made jit clear that his liability was ` 


only as a surety and not as a principal 
debtor, and that the execution could be 
levied against him only after exhausting 
the remedies against the first defendant 
who is shown as the principal debtor in 
the decree. Both the Courts below over- 
ruled the objection raised by the appellant 
and allowed the execution to proceed. 
They had taken the view that as the lia- 
bility of the sureties is co-extensive with 
that of the principal debtor, it was not 
necessary for a creditor: to exhaust his 
remedies against the principal debtor 
before he ‘proceeds against the sureties. 


2. In this! appeal, the learned Counsel 
for the appellant, brings to'my notice a 
decision of this Court in Srinivasa v. Subra- 
maniam!, wherein Anantanarayanan, O.C. 
J. has observed as follows: 


“ But it is equally clear that, strictly 
in law, with reference to a decree on 
the negotiable instrument as such, the 
maker alone would be liable. The 
present decree therefore really falls into 
two parts, first a decree on the instru- 
ment against the maker (first defen- 
dant) and the second, a separate de- 
cree on the debt against the guarantor. 
I therefore, direct allowing the revision 
to this limited extent, that it now be 
incorporated as part of the decree that 
the decree should be executed against 
the maker (first defendant) for the suit 
claim, and that, only if that execution 
fails, should further execution proceed 
against the second defendant, as gua- 
rantor. ” | 


3. The view taken in that case was that 
where the decree is against two persons, 





1. (1965) 2 M.LJ. 502, 
l 
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one as principal debtor, and the other as 
guarantor, the decree must be treated as 
two separate decrees and that the plain- 
tiff in execution of such decree has first 
to proceed against the principal debtor 
and only if that execution fails, the de- 
cree can be executed against the guaran- 
tor. 


4. But it is seen that a recent judgment of 
the Supreme Court in Bank of Bihar v. 
Damodar Prasad1, has put an end to the 
controversy in the matter. The Supreme 
Court has, while dealing with a similar 

estion, held that under section 128 of 

e Contract Act, save as provided in the 
contract, the liability of the surety is co- 
extensive with that of the principal deb- 
tor, that the surety thus becomes liable to 
pay the entire amount immediately on 
the passing of the decree and that it is 
not deferred until the creditor exhausts 
his remedies against the principal-debtor. 
The learned Judges have also quoted 
with approval a p e from the obser- 
vations of Lord Elden in Wright v. Simpson? 


“But the surety is a guarantee ; and it 
is his business to see whether the princi- 
pal pays and not that of creditor. ” 


‘5. As laid down by the Supreme Court, 


in the absence of some special equity th 
surety has no right to restrain an action 
against him by the creditor on the groun 
that the principal is solvent or that the 
creditor may have relief against the princi- 
pal in some other proceedings and before 
payment, the surety has no right to dic- 
tate ferms to the creditor and ask him to 
pursue his remedies against the principal 
in the first instance. In view of the said 
categorical pronouncement of the Supreme 
me Court, it is not possible to accept the 
contention of the learned Counsel for the 
appellant that the decree-holder in this 
case has to proceed against the first de- 
fendant, the principal-debtor at the first 
instance. I therefore accept the views 
of the Courts below and dismiss the ap- 
peal. There will, however, be no order 
as to costs. No leave. 


V.K. Appeal dismissed. 





1. oe S C.J. 380 : A.I.R. 1969 S.C, 297. 
2. 31 E.R. 1272 at 1282. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K. Veeraswami, C.J. and P.R. 
Gokulakrishnan, J. 


K.R. Sankar, etc. 
D. 
M.A. Buvanambal Antmal, etc. Respondents. 


(A) Madras Buildings (Lease and Rent 
Control Act) (XVIII of 1960), section 2 (3) 
—Controller—Appointing authority—Power of 
High Court to act under section 2 (3) to invest 
Additional District Munsif with power of 
controller—Effect of orders passed by officer 
not appointed to a post. 


The High Court has no power to act 
under section 2 (3) in order to invest 
the Additional District Munsif with the 
powers of a Controller. The power 
vests in the Executive under the scheme 
of the Constitution, and the fact that the 
appointing authority is not mentioned in 
section 2 (3) can make no difference. 
In any case the High Court, in directing 
the Principal District Munsif to transfer 
the eviction petitions to the Additional 
District Munsif, did not invest and did 
not purport to invest the Additional 
District Munsif with the power to act 
as a Controller. [Para. 3.] 


Where an officer had been appointed to 
a post, but its validity is successfully 
challenged, the acts done by him under 
colour of the office are not invalidated. 
The basis for this principle is that to 
hold to the contrary would unsettle 
titles or cause grave public mischief. 
Where, however, an officer had not been 
appointed to a particular post or he is 
not invested with certain powers, but 
nevertheless he functioned or exercised 
such powers, a different principle should 
apply. Acts done under colour of office 
stand entirely on a different footing. 
[Para. 2.] 


Appellants* 


*S.A.Nos. 224 and 225 
of 1970, 1120 of 1949 
and CR.P. Nos. 1623 
of 1967, 1664 of 1967, 
558 of 1968 697 of 
1968, 1681 of 1969, 
255 of 1969, 2054 of 
1968, 1509 of 1968 
and 1380 of 1968 an 

CMP. No. 10822 of 


1970, 29th September, 1970. 
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Here, there was no appointment at-all 
əf the Additional District. Munsif as a 
Controller. The Additional District 
Munsif in disposing of the petitions for 
eviction could not, therefore, be said to 
have acted under the colour of any office 
to which he was appointed. The orders 
passed the Additional District Munsif 
were totally without jurisdiction. {Para. 4.] 
(B) The Madras Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 2 (3) and 
Civil Courts Act, section 4 (a)—‘ Controller’ 
not a Court—-Government appointing District 
Munsif to perform functions of Controller— 
Additional District Munsif whether can function 
as Controller. 
The Controller is not a Court and the 
investiture of power under section 2 (3) 
is persona designata, that is to say, the 
principal or any other District Munsif 
named specifically, and not on the Court, 
as such, of the District Munsif, When 
the investiture by the notification is 
specifically om the principal District 
Munsif, it cannot be said that because 
in other respects the Additional District 
Munsif has the same powers as the District 
Munsif, the former could also function as 
a Controller. [Para. 3.| 
It is true that the Additional District 
Munsif will have, as a Court, the same 
powers as the District Munsif. But by 
equation of the powers there can be no 
identification of the offices they hold. 
There only could be one Principal District 
Munsif but any number of Additional 
District Munsif in a given jurisdiction. 
And when powers under section 2 (3) of 
the Act have been conferred only on the 
Principal District Munsif, it is impossible 
to say that ipso facto the Additional 
District Munsif too would possess those 
powers. Harichand Aggarwal v. The Batala 
Engineering Company Ltd. (1969) M.L.J. 
(Crl.) 476: (1969) 1 S.C.J. 872 and 
In re, A pleader, (1940) 1 M.L.J. 259: 
I.L.R. (1940) Mad. 433, relied on). 
[Para. 5.] 
(C) Evidence Act (I of 1872), section 115-— 
Election—Doctrins of approbation and 
reprobation—Applicability of. 


The principle of election of which the 
doctrine of approbation and reprobation 
is an aspect, could only apply to orders 

assed with or without consent of parties 
by a Court of competent jurisdiction. 
Where there is an initial total lack of 


i 


jurisdiction, the orders will be 
ab initio void, and no validity could be 
attached to them by reason of the consent 
of parties., The orders operate not by 
reason of the consent, but because they 
are orders ‘passed by a competent Court 
or authority, even though they may be 
passed on consent, [Para. 6.] 


(D) Madras Buildings (Lease and Rent Control) 
Act) ` (XVIII of 1960)—Power of Appellate 
Court. 


| 
It is true that when an appellate Court 
deals with a matter, it has the same power 
with regard to it as the Court of first 
instance, but that does not mean that 
the appellate Court is identified with and 
has to be regarded for all purposes as 
the trial Court. [Para. 7.] 


A, Sundaram Ayyar, N. Sivamani, O. V. 
Baluswami, O. V. Natesan, A. V. Narayana- 
swami Ayyar, S. Varadarajulu Naidu, K. 
Hariharan and P. Viswanathan, for Appel- 
lants. | 


N. Krishna: Mitra, V. Narayanaswami, V. 
Raina Mudaliar, R. Shanmugham, S. Sethu- 
ratnam and T. Somasundaram, for Res- 
pondents. : í 


S.A. No: 224 of 1970.—Appeal against 
the decree of the Court of the Principal 
Subordinate Judge, Madurai in A.S. 
No. 48 of. 1969, preferred against the 
decree of the Court of the First Addi- 
tional District Munsif of Madurai’ Town 
in O.S. No. 794 of 1968. ;.7 : 

S. A. No. 225 of 1970.—Appeal against 
the decree of the Court of the: Principal 
Subordinate Judge, Madurai in A.S. 
No. 55 of 1969, preferred against the 


decree of the Court of the Third Additional- 


District Munsif of Madurai Town :in 
O.S. No. 792 of 1968.. ; 


S. A. No. 1120 of 1969.—Appeal inst 
the decree of the Court of the Subordinate’ 


Judge Second Additional Madurai in 


A.S. No. 720 of 1968, preferred against the , 


decree of the Court of the District Munsif 
First Additional of Madurai Town in 
O.S. No. .258 of 1967. 

C. R. P. No. 1623 of 1967.—Petition 
under section 115 of Act V of 1908 praying 
the High Court to revise the order of the 
District Court of Madurai, dated 4th 
August, 1967 and passed in C.R.P. No. 
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622 of 1966 (R.C.A. No. 51 of 1966 on: 


the file of; the Court of the Principal 
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Subordinate Judge, Madurai) (R.C.O.P. 
No. 558 of 1964 on the file of the Court 
of the Additional Rent Controller, 
Madurai). 


C.R.P. No. 1666 of 1967.—Petition under 
section 115 of Act V of 1908 praying the 
High Court to revise the order of the Dis- 
trict Court, Madurai dated roth August, 
1967 and made in C.R.P. No. 626 of 
1966 (R.C.A. No. 214 of 1965 on the file 
of the Court of the Principal Subordi- 
nate Judge, Madurai) EEE No. 1019 
of 1964 on the file of the Court of the 
Additional Rent Controller, Madurai 
Town). 


CRP. No. 558 of 1968.—Petition under 
section 115 of Act V of 1908 praying the 
High Court to revise the order of the 
District Court, Madurai, dated grst 
October, 1967 and passed in C.R.P. No. 
643 of 196 G.A. No. 83 of 1965 on 
the file of the Court of the Principal 
Subordinate Judge, Madurai) (R.C.O.P. 
No. 67 of 1964 on the file of the Court 
of the Additional Rent Controller of 
Madurai Town). 


CRP. No. 697 of 1968.—Petition under 
section 115 of Act V of 1908 praying the 
High Court to revise the order of the 
District Court, Madurai, dated 26th 
March, 1968 and passed in C.R.P. No. 30 
of 1967 (R.C.A. No. 82 of 1966 on the 
file of the Court of the Principal Subordi- 
nate Judge, Madurai) (R.C.O.P. No. 

2 of 1965 on the file of the Court of the 

dditional Rent Controller, Madarai). 


C.R.P. No. 1681 of 1968.—Petition under 
section 115 of Act V of 1908 praying the 
High Court to revise the order of the Dis- 
trict Court, Madurai dated 5th August, 
1968 pee tees in C.R.P. No. 6 of 1967 
eres o. 161 of 1965 on the file of the 
urt of the Principal Subordinate Judge, 
Madurai) (R.C.O.P. No. 485 of 1964 on 
the file of the Court of the Additional 
Rent Controller of Madurai Town). 


C.R.P. No. 255 of 1969.—Petition under 
section 115 of Act V of 1908 praying the 
High Court to revise the Order of the 
District Court, Madurai dated end 
December, 1968 and made in C.R.P. No. 
27 of 1968 (C.M.A. No. 302 of 1967) on 
the file of the Court of the Principal Sub- 
ordinate Judge, Madurai) (R-C.O.P. No. 
159 of 1967 on the file of the Court of the 
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Additional Rent Controller, Madurai 
Town). 


C.R.P. No. 2054 of 1968.—Petition under 
section 115 of Act V of 1908 praying the 
High Court to revise the order of the Dis- 
trict Court of Madurai, dated 14thAugust, 
1968 and made in C.R.P. No. 29 of 1967 
(C.M.A. No. 84 of 1967 on the file of the 


Court of the Principal Subordinate Judge, 


Madurai) (R.C.O.P. No. 82 of 1966 on 
the file of the Court of the Aaditional 
Rent Controller, Madurai Town). 


GRP. No. 1509 of 1968.—Petition under 
section 115 of Act V of 1908 praying the 
High Court to revise the order of the Dis- 
trict Court of Madurai dated 29th July, 
1968 and made in C.R.P. No. 7 of 1967 
ee No. 199 of 1965 on the file of the 
ourt of the Principal Subordinate Judge, 
Madurai) (R.C.O.P. No. 509 of 1964 ‘on 
the file of the Court of the Additional 
Rent Controller, Madurai Town). | 


C.R.P. No. 1380 of 1968.—Petition under 
section 115 of Act V of 1908 praying the 
High Court to revise the order of the 
District Court, Madurai dated 25th 
July, 1968 and passed in C.R.P. No. 431 
of 1966 (R.C.A. No. 116 of 1965 on the 
file of the Court of the Principal Subor- 
dinate Judge, Madurai) (R.C.O.P. No. 


401 of 1964 on the file of the Court of the’ 


Additional Rent Controller, Madurai 
Town). ' ; 


C.M.P. No. 10822 of 1970 in C.R.P. No. 
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1509 of 1968.—Petition praying that in’ 
the circumstances stated in the: affidavit- 
filed therewith the High Court will ‘be’ 
pleased to bring on record the petitioners . 


Lakshmi Ammal, (2) Chinnammal, 


‘3 


Deivanayagam, (4) Parangiri , alias, 


Chandran, (5) Selvaraj, (6) Amarayathi , 


Ammal and (7) Kanmani Ammal, as 
the legal representatives of the deceased 

titioner T.P. Kuppuswami Pillai in 
the said C.R.P. No. 1509 of 1968 on the 
file of the High Court. pa 


The Judgment of the Court was’ deliv 
by 


Veeraswami, C.F.—The second appeals and 
civil revision petitions have been placed 
before us because they raise a -common 
question as to the jurisdiction of the Addi- 
tional District Munsif, Madurai, to per- 
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have held that he has jurisdiction. The 

itions arise from eviction orders passed 
by the Additional District Munsif, to 
whom, apparently, under the adminis- 
trative directions of this Court with refer- 
ence to the file of the Principal District 
Munsif, the petitions for eviction had 
been transferred. The second appeals 
arise out of suits instituted by tenants to 
declare the invalidity of the eviction 
orders which had become final under the 
provisions of the Act, on the ground of 
total want of jurisdiction in the Additional 
District Munsif. ‘ 


2. The view of the Courts below, which 
is assailed before us, is that the Additional 
District Munsif, though he had no de jure 
pee as a Controller, inasmuch as he 

d factually functioned as a Controller, 
the validity of his orders should be up- 
held. In our opinion, it is not a correct 
view to take. Acts done under colour 
of office stand entirely on a different 
footing. Where an officer had been, 
appointed to a post, but its validity is 
succeasfully. challenged, the acts done by 
him under colour of the office are not 
invalidated. The basis for this principle 
is that to hold to the contrary would 
unsettle titles or cause grave public 
mischief. Where, however, an office 
has not been appointed to a particular 








powers, but nevertheless he functioned or 
exercised such powers, a different prin- 
ciple should apply. i 


3. „Section 2 (3) of the Act defines a 
‘ Controller}. as a person appointed to 
perform the. functions of a Controller 
under the’ Act. Who is the appointing 
authority; the provision does not expressly 
say. A point was made that when the 
High Court directed the Principal Dis- 
trict Munsif to transfer some of the peti- 
tions for eviction for disposal by the Addi- 


+ tional District Munsif, it meant that the 
| latter was invested with the powers of a, 


form the functions of a Controller under - 


the Madras Buildings (Lease and Rent 


Control) Act, 1960, The Courts below ' 


Controller." We have no hesitation in 
rejecting this contention. The High 
Court obviously has no power to act 
under section 2 (3) in order to invest the 
Additional District Munsif with th 
powers ofa Controller. The power vests 
in the Executive under the scheme of the 
Constitution, and the fact that the appoin- 
ting authority is not mentioned in section 
2:(3) can make no difference. In any 


1J i SANKAR P. BUVANAMBAL AMMAL (Veeraswami, C.J.). 


ase, the High Court, in directing the 
principal District Munsif to transfer the 
eviction petitions to the Additional Dis- 
trict Munsif, did not invest and did not 

urport to invest the Additional District 
Munsif with the power to act as a Control- 
jler. By G.O. No. 2329, Home, dated 
r1th July, 1961, the State Government, 
in exercise of its powers under section 
2 (3), appointed for Madurai District, 
the "Distai 
jurisdictions and if there were more than 
-one District Munsif in a place, the Princi- 
pal District Munsif, as the n to 
perform the functions of the troller. 
‘Our attention has been invited to section 
4 (a) of the Civil Courts Act in support of a 
contention that where the Court of the 
District Munsif has been entrusted with 
powers under the provisions of that Act or 
any other Act, powers could be 
exercised ‘also by the Additional District 
Munsifs. :The simple answer to this is 
‘that the Controller is not a Court and the 
investiture of power under section 2 (3) is 

rsona designata, that is to say, the Principal 
or any seer ween ee acu 
specifically, and not on the Court, as such, 
of the District Munsif. When the investi- 
ture by the notification is specifically on 
the Principal District Munsif, it cannot 
be said that because in other respects the 
Additional District Munsif has the same 
powers as the District Munsif, the former 

uld also function as a Controller. 


A. Parameswaran Pillai Bhakaran Pillai v. 
State Prosecutor’, G. Vasantha Pai v. Sri 
S. Ramachandra Iyer, now holding the office 
-of the Honourable Chief Justice of Madras?, 
and Pulin \Behary Das v. Emperor®, which 
-are relied on in support of the view the 
Courts below have taken, are all cases 
in which the validity of the acts of an 
officer was sustained on the ground that 
although he did not hold the office de jure, 
he had been appointed to the post and 
exercised factually the functions of the 
-office and| the acts done under colour 
of such office should not be allowed to be 
-challenged! as invalid or as those passed 
without jurisdiction. As we pointed out 
at the outset, the instant cases do not 
|fall within! that principle. Here, there 
1 


I.R. 1951 T.C. 45, 
poeng M.L.J. 151. 

1912) 13 Cr.L.J. 609: 16 C.W.N. 1105: 
A3 Cal. L.J. 517. 
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trict Munsifs in their respective - 
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Was no appointment at all of the Addi- 
tional District Munsif as a Controller, 
The Additional District Munsif in dis- 
posing of the petitions for eviction could 


‘not, therefore, be said to have acted 


under the colour of any office to which 
he was appointed. We are, therefore, 
of the view that the orders passed by the 
Additional District Munsif were totally 
without jurisdiction. 
5. It is true that the Additional District 
Munsif will have, as a Court, the same 
powers as the District Munsif. But b 
ation of the powers there can be no 
identification of the offices they hold. 
There could only be one Principal District 
Munsif but any number of Additional 
District Munsifs in a given jurisdiction. 
And when powers under section 2 (3) of 
the Act have been conferred only on the 
Principal District Munsif, it is impossibl 
to say that ipso facto the Additional District 
Mumsif too would possess those powers. 
This view receives support from the ratio of 
Hari Chand Aggarwal v. The Batala Engineer- 
ing Company Limited and others. The 
same Ta prevailed in In re, A pleader?, 
as well. 


6. In the second appeals, another conten- 
tion for the landlords is that when the 
eviction orders passed by the Additional 
District Munsif were taken up in revision 
before the District Judge, the parties com- 
promised and agreed to a consent order, 
by which time was granted to the tenant 
for vacating, and tenant having had the 
advantage or the benefit of the time gran- 
ted, he had made his election, and at no 
subsequent stage he could be allowea to 
reprobate what he had approbated, It 
seems to us that this contention entirely 
overlooks that the eviction orders were 
totally without jurisdiction and were, 
therefore, ab initio void. The principl 

of election of which the doctrine of appro- 
bation and reprobation is an aspect, could 
only apply to orders passed with or with- 
out consent of parties by a Court of compe- 
tent jurisdiction. Where there is an 
initial total lack of jurisdiction, as in these 
cases, the orders passed will be ab initio 
void, and no validity could be attached 
to them by reason of the consent of parties, 


1. (1969) 1 S.C.. 872: (1969) MLJ. (cy. 
416: ALR. 1969 S0. 493, PO MLJ. (Cr 
pg TER. (1940) Mad. 433: (1940) 1 MLJ. 
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The orders operate not by reason of the 
consent, but because they are orders 
passed by a competent Court or authority, 
even though they may be passed on 
consent. 

7. In one of the petitions, it is argued for 
the landlord that a Controller includes an 
appellate authority, and if an order has 
been passed by the latter, it should be 
taken that it has been passed by the Con- 
troller himself. The fallacy in this argu- 
ment lies in the mixing up of the concept 
of powers with the office. It is true that 
when an appellate Court deals with a 
matter, it has the same power with regard 
to it as the Court of first instance, but that 
does not mean that the appellate Court is 
identified with and has to be regarded 
for all purposes as the trial Court. 


8. The appeals and the petitions are 
allowed. ‘The result will be the relative 
petitions for eviction should be disposed of 
by the proper authority in accordance with 
the law and in the light of this judgment. 


No costs. 

g. C.M.P.No. 10822 of 1970 is ordered. 

S.V.J. Appeals and petitions 
allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—S. Ganesan, F. 
R. Swaminathan 

U. 

Annammal alias Srimathi Respondent. 


Civil Procedure Code (V of 1908), section 
60 (n)—Deposit made by husband in pursuance 
of Order under section 24 of Hindu Marriage 
Act for future maintenance of wife during 
pendency of judicial separation proceedings— 
If can be attached. 


Tt is clear that the sum in question had 
been deposited for the wife’s future 
maintenance in view of her statutory 
right for such maintenance under section 
24 of the Hindu Marriage Act, 1955, 
during the pendency of judicial separation 
proceedings. The wife’s right to future 
maintenance had as a result of the depo- 
its, merely been transformed into cash 
and the money so deposited will not lose 


Appellant* 





*A.A.A.O.No 90 


of 1967. 2nd July, 1970. 
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the immunity from attachment merely 
because of such transformation. The 
fact that the sum had been deposited 
will not render the same arrears of past 
maintenance. The sum was deposited 
only towards future maintenance and 
cannot be treated as arrears of past 
maintenance, merely because it had been 
lying in deposit for sometime before the 
application for attachment. [Para. 5.] 


Appeal against the order of the District 
Court, Coimbatore, dated 22nd Septem- 


“ber, 1966 in C.M.A. 218 of 1965—E.P. 


No. 687 of 1964in O.S. No. 359 of 1962, 
District Munsif’s Court, Coimbatore. 


N. Varadarajan, for Appellant. 
K. C. Rajappa, for Respondent. 
The Court delivered the folowing 


Jupoment.—The appellant is the step- 
son of the respondent and 
he is aggrieved that the executing Court 
had held that he is not entitled, by virtue 
of the provisions of section 60 (n) of the 
Civil Procedure Code, to attach any part 
of the sum of Rs. 1,700 deposited by the 
respondent’s husband in pursuance of 
an order made by the District Court of 
Coimbatore in C.M.A. No. 106 of 1963 
passed on an application filed by the 
respondent under section 24 of the Hindu 
Marriage Act of 1955, for maintenance 
during the pendency of the judiciak 
separation proceedings instituted by her 
husband against her. 


2. The application filed by the respon- 
dent under section 24 of the Hindu 
Marriage Act was for a direction that 
her husband should deposit some sums 
towards her future maintenance during 
the proceedings and also for expenses 
likely to be incurred by her for opposing 
the application. The trial Court nega- 
tived her claim. But, as I have already 
pointed out, the District Judge of 
Coimbatore, the appellate Court, had 
allowed the application and a sum of 
Rs. 1,700 had been deposited by the 
respondent’s husband. It is possible that, 
out of a sum of Rs. 1,700, a small amount 
was payable towards costs of proceedings; 
but, in the absence of any evidence at 
this stage as to the amount which the 
respondent’s husband had deposited 
towards the costs of proceedings, I will 
proceed on the footing that nthe entire 
amount had been deposited by the res- 


1 
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pondent’s ihusband towards her future 
maintenance. 


3. The learned Counsel for the appellant 
(the attaching decree-holder) contends 
that the money deposited by the respon- 
dent’s husband under section 24 of the 
Hindu Marriage Act does not represent 
any right to future maintenance but only 
arrears of maintenance. It is now well- 
settled that arrears of past maintenance 
are aitachable and the sole question for 
consideration is whether the sum now 
in deposit: represents the right to future 
maintenance or arrears of past main- 
tenance. ‘Admittedly, the sum still is 
lying in deposit and had not been drawn 
by the respondent. 


4. The Punjab High Court in Sheila 
Rani v. Durga Prasad', had taken the view 
that the sum deposited by the husband 
into Court by virtue of an order passed 
by the Magistrate under section 488, 
Criminal Procedure Code, and not reali- 
sed by the wife, is not attachable by 
virtue of the proviso (n) to section 60 (1), 
Civil Procedure Code. At page 80, 
the learned Judge has held: 


‘Where, the maintenance has not been 
realised ,by the person held entitled to 
it, it still remains a right of future 
maintenance and does not become 
attachable merely because the arrears 
have not been realised.” 


5. It may be, technically, difficult to 
say that the sum now lying in deposit 
is the right to future maintenance; but 
the said sum had been deposited by the 
appellant only towards the future main- 
tenance of the respondent as ordered by 
the Court on an application by the respon- 
dent. It is thus clear that the sum had 
been deposited for the respondent’s future 
maintenance in view of her statutory 
tight for future maintenance. In my 
view, the respondent’s right to future 
maintenance had, as a result of the depo- 
sit, merely been transformed into cash 
and the money so deposited will not lose 
the immunity from attachment merely 
because of such transformation. The 
fact that the sum had been deposited will 
not render the same arrears of past main- 
tenance. ‘The sum was deposited only 
towards future maintenance and cannot 





1. A.LR. 1965 Punj. 79. 
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be treated as arrears of past maintenance, 
merely because it had been lying in 
deposit for some time before the appli- 
cation for attachment. 


6. In the result, the appeal fails and 
is dismissed but, under the circumstances, 
without costs. 





V.K. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—K.S. Palaniswamy, F. 
A. Chinnaswami Gounder | 


U. 


The Director of Settlements, Cheapuk, 
Madras-5, and others .. Respondents. 


Madras Estates Abolition Act (XXVI of 1948), 
Section 19-A—Scope—‘ Communal land ’— 
Government, if can give directions permitting the 
communal land (pathway) for being occupied 
by the owner of lands on either side of the 
pathway. ` 
On the question whether the Board of 
Revenue, after having found that the 
land continues to be a communal land 
and is being used as such by the villagers, 
had no jurisdiction to give a direction 
under section 19-A of the Madras Estates 
Abolition Act, 1948, permitting its occu- 
pation by the owner of the lands on either 
side of the pathway. 


.. Petitioner ® 


Held that, so long as the land continues to 
be communal land and is being used’ as 
such, the Government have no power 
under section 19-A to permit any person 
to be in occupation, even if such permis- 
sion is granted subject to conditions. 


[Para. 5.1 


W.P.No. 1543 of 1969.—Petition under 
Article 226 of the Constitution of India 
praying that in the circumstances stated 
therein, and in the affidavit filed therewith 
the High Court will be pleased to issue a 
writ of certiorari calling for the records of 
the 2nd Respondent herein his B.P. Perm: 
No. 596 of 1968, dated 24th September, 
1968, and quash the same in so far as it 
relates to the rejection of the petitioner’s 
claim for a patta to the pathway situate in 





* W.P. Nos. 1543 and 1654 of 1969. 
2nd July, 1970. 
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S.Nos. 40/1 and 40/2 in Laddivadi village, 
N taluk under section 11 (b) of 
the Act, 

W.P. No. 1654 of 1969.—Petition under 
Article 226 of the Constitution of India, 
praying that in the circumstances stated 
therein, and in the affidavit filed there- 
with, the High Court will be pleased to 


issue a writ of certiorari calling for the re- ` 


cords relating to B. P. Perm. No. 596 of 
1968 and to quash the order dated 24th 
September, 1968, passed by the rst Res- 
pondent in so far as it gives a direction 
-under section 19-A of the Madras Estates 
Abolition Act XXVI of 1948 in favour 
of the grd Respondent. 


S. R. Srinivasan, for Petitioner in W. P. 
No. 1543 of 1969. 


K.S. Bakthavatsalam, Assistant Government 
Pleader, for Respondents 1 and 2. 


V. Vedantachari, for Respondents 3 to 10 
in W.P.No. 1543 of 1969. 


V. Vedantachari, for Petitioner in W. P. 
No. 1654 of 1969. 


K.S. Bakthavatsalam, Assistant Govern- 
ment Pleader, for Respondents 1 and 2. 


S. R. Srinivasan, for 3rd Respondent in 
W.P.No. 1654 of 1969. 


The Court made the following 


Orver.—These petitions have been filed 
under Article 226 of the Constitution to 
quash the order of the Board of Revenue, 
Madras, in its proceedings B. P. Perm. 
No. 596 of 1968 dated 24th September, 
1968. The relevant facts are these. The 
village of Laddivadi in Namakkal taluk, 
Salem District, was notified and taken over 
by the State under the Madras Estates 
Abolition Act, 1948, in January, 1951. 
The final settlement was introduced in 
fasli 1369. Patta was granted to A, 
Chinnaswami Gounder in respect of 
S. Nos. 40/1 and 40/2. There were some 
proceedings with regard:to this issue of 
patta, It is unnecessary to refer to all 
those poe except the relevant 
proceedings. The Assistant Settlement 
Officer, Salem, in his proceedings directed 
the regi of the fields to be divided into 
three subdivisions S. Nos. 40/1, 40/2 and 
and 40/3 and directed the issue of patta in 
respect of the first two subdivisions 
in favour of A, Chinnaswami Gounder 
and directed the registry of S.No. 40/3 as 
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battai poramboke. Against that order, 
A. Chinnaswami Gounder filed a revision 
before the Settlement Officer who can- 
celled the said order and restored the 
original subdivisions as S.Nos. 40/1 and 
40/2 and ordered the registry for both 
these items to be entered in the name of 
A. Chinnaswami Gounder. Against that 
order, one P. Chinnaswami Gounder and 
some others residing at Kanavaipatti in 
Laddivadi village and claiming right of 
way over the pathway, filed a revision 
before the Director of Settlement. The 
Director of Settlement allowed the revi- 
sion and restored the order of the Assistant 
Settlement Officer, with the result S. 
No. 40/3 was directed to be sub-divided 
and registered as battai ramboke. 
Against that order, A. innaswami 
Gounder filed a revision before the 
Board of Revenue impleading the said 
P. Chi iand others as respondents 
and prayed for patta in his name in res- 
pect of the entire extent. On a considera- 
tion of the evidence, the Board found that 
what A. Chinnaswami Gounder purchased 
was the land west of the pathway, that 
the pathway was in use even prior to 
1908 and that, as such, the said A. 
Chinnaswami Gounder had no title to 
the land which was being used as pathway 
from time immemorial and had no right 
to claim patta under section 11 (a) of the 
Estates Abolition Act. In that view, 
the Board rejected the revision petition. 
But the Board observed that there was a 
kuttai in S.No. 40/2 belonging to the said 
A. Chinnaswami Gounder, that water 
from the said kuttai was being taken to 
irrigate the adjacent land of A. Chinna- 
swami Gounder by having a vent under 
the pathway and that ends of justice 
would be met if the claim of A. Chinna- 
swami Gounder to S.No. 40/3 was recogni- 
sed under section 19-A of the Abolition 
Act. By virtue of the powers conferred 
under the said section the Board has 
purported to direct that the said A. 
Chinnaswami Gounder be allowed to 
remain in occupation of the land in S. 
No. 40/3 subject to payment of tharam 
assessment and to the following further 
conditions : 


(8) that he should allow the public to 
use the pathway as was done hitherto ; 


{ii) that he should maintain the path- 
way in good condition ; and 
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(iii) that the Government reserve their 
right to, resume the land at any time 
without notice and at the occupant’s 
risk, if any of the conditions are violated. 


2. Aggrieved by the said order, the said 
A. Chinnaswami Gounder has filed W.P. 
No. 1543 of 1969. His contention is that 
the Board ‘should have granted patta to 
him in respect of the entire extent. 
Aggrieved by the decision of the Board as 
regards the directions under section 19-A, 
the said P. Chinnaswami Gounder has 
filed W.P.'No. 1654 of 1969. His con- 
tention is that once it is found that the 
land in question is a pathway and is being 
used as such from time immemorial, it 
continues to be communal land, that the 
Board had: no jurisdiction to permit its 
occupation, by anybody, that the order 
of the Board has placed the villagers 
entitled to use the pathway at the mercy 
of A. Chinnaswami Gounder and that, 
therefore, the said order is liable to be 
quashed. 


| 

3. Mr. Srinivasan, appearing for the 
writ petitioner in W.P. No. 1543 of 1969 
was unable to place any materials before 
me to call for an interference with the 
order of the Board refusing to grant patta 
to the said petitioner. The Board had 
ample materials to come to the conclu- 
sion that the portion divided as S. No. 40/3 
has been used as a pathway from time 
immemorial. The very documents on 
which A. Chinnaswami Gounder relied in 
support of his claim for patta referred to 
the land in‘question as a pathway and as 
being one of the boundaries. Having 
regard to that important circumstance 
and also having regard to the admission 
of A. Chinnaswami Gounder that the 
pathway was in existence from time 
immemorial, the Board rightly negatived 
his claim! to the issue of patta in 
his name. It was for that obvious 
reason that Mr. Srinivasan did not 
advance any argument with regard 
to that :part of the order of the 
Board. But ; what he contended was that 
the order passed by the Board permit- 
ting his client to be in occupation of the 
paway subject to the conditions imposed 

y it, may be allowed to stand as it does 
not affect the rights of the villagers. 
His submission was that the writ petitioner 
P. Chinnaswami, who has prayed for 
the setting aside of that part of the order 
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cannot be said to be a person aggrieved 
by the order of the Board and that, there~ 
fore, the said writ petition is unsustainable- 
To meet this objection, Mr, Vedantachari> 
appearing for the said P. Chinnaswam! 
Gounder, submitted that once it is con- 
ceded that the land in question is a com~ 
munal land and is being used as such by 
the community, the Board had no jurisdic- 
tion to permit any individual to be in 
occupation of it, though the said permis- 
sion is subject to certain conditions. His 
submission was that such occupation is 
permissible only if the communal land 
falls into disuse as a communal land and 
that only in case of such disuse, permission 
could be granted under section 19-A. 


4. Section 19-A of the Abolition Act 
reads thus : 


“*1g-A (1). Except where the Govern- 
ment otherwise direct, no person admit- 
ted by a landholder into possession of 
any communal land or forest or other 
land which is not a ryoti land, shall 
be entitled to any rights, in or to remain 
in possession of, such land : 


Provided that nothing contained herein 
shall apply to lands for which the land- 
holder is entitled to ryotwari patta 
under sections 12, 13 or 14, 


(2) A direction under sub-section (1) 
allowing any person to remain in posses- 
sion of any such land may specify— 


(i) the assessment or ground-rent paya- 
ble to the Government on the land 
for each fasli year commencing with 
the fasli year in which the estate is 
notified, and 

(#) such special terms and conditions, 
including the period for which such 
person may remain in possession of the 
land as the Government may consider 
necessary in the public interest. 
Explanation.—In this section, ‘ com- 
munal land’ means any land of the 
description mentioned in section 3, 
clause (16), sub-clause (a) or sub- 
clause (b) of the Estates Land Act.” 


-5, The question arose before a Bench of 
this Court in a batch of writ appeals, 
(A. Ramaswami Chettiar v. The Board 
of Revenus (S. E.) Madras and 
others)1, as to the circumstances under 





1. W.A. No. 132 of 1962 fand batch decided 
on 12th January, 1965. 
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which persons could be admitted into 

ion of communal land under 
section 19-A. There, the land in ques- 
tion was said to be a Muslim burial 
ground. But the evidence established 
that it had long ago ceased to be used as a 
burial ground. Several persons had taken 
alienations of portions of the burial 
ground under the genuine belief that they 
were dealing with the land under the 
private ownership of the vendor and had 
erected buildings under the bona fide belief 
that their vendor had acquired valid 
title from the zamindar. Though the 
land in question had ceased to be used as a 
burial ground, no order of the District 
‘Collector as required under section 20-A 
of the Estates Land Act, 1908, had been 


passed to the effect that the land was no - 


onger required for a communal purpose 
but could be converted into ryoti land of 
the landholder. In those circumstances, 
the Bench held that mere disuse or non- 
use cannot obliterate the category of the 
land under the Estates Land Act. In 
adverting to the position under the Aboli- 
tion Act, this is what the Bench said : 


‘© As far as the Abolition Act is con- 
cerned, section 19-A would appear to 
us to have been enacted, upon the same 
principle as section 20-A (t) (b) of the 
‘Madras Estates Land Act, and to 
provide for the same kind of situation. 
‘We think that the proper procedure 
in such cases is for the Government to 
give a direction, that the person admit- 
ted into possession of a part of commu- 
nal land, may be permitted to continue 
in such possession, where the facts 
justified this and the property has either 
long ago ceased to be put to that com- 
munal purpose,-or is unlikely to be 
ever put to such purpose in future.” 


Tt would follow from the above observation 
that if a communal land continues to be 
communal land and is being used as such, 
it would not be within the jurisdiction of 
the Government to give a direction under 
section 19-A to any person in possession 
of such land to continue in possession, 
even though such permission is subject to 
conditions contemplated therein. The 
reason is obvious. Once the existence 
of the need for the use of the land as a 
communal land is recognised, it would be 
against the very character of the com- 
munal land to allow a person to be in 
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occupation though such permission may be 
subject to conditions. Communal land 
should be available for use of the com- 
munity in the customary way. No one 
can be put in exclusive possession because 
such exclusive possession would one way 
or the other affect the rights of the com- 
munity at large in the use of the land. 
Therefore, so long as the land continues 
to be communal land and is being used 
as such, the Government have no power 
under section 19-A to permit any person 
to be in occupation, even if such permis- 
sion is granted subject to conditions. In 
this view, I hold that the Board, after 
having found that the land continues to 
be a communal land and is being used as 
such by the villagers, had no jurisdiction 
to give the direction under section 19-A 
permitting its occupation by A. Chinna- 
swami Gounder, the owner of the lands 
on either side of the pathway. It may 
be that the said A. Chinnaswami Gounder 
is taking water to his land on one side of 
the alway through a vent fixed in the 
bund. But that can hardly be a ground 
to permit him to be in occupation of the 
communal land. 


6. Inthe result, I dismiss W.P.No. 1543 
of 1969 and allow W.P.No. 1654 of 1969 
and quash that part of the order of the 
Board allowing A. Chinnaswami Gounder 
to remain in occupation of S.No. 40/3. 
There will be no order as to costs. 


V.M.K. W. P. No. 1543 allowed; 
W. P. No. 1654 dismissed. 


TJ ` SUBBICHETTY’S CHARITIES V. EXECUTIVE oOFFIOER (Palaniswamy, J.). 


IN THE'!HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—K.S. Palaniswamy, J. 


The T.V.R. Subbichetty’s Family Chari- 
ties represented by its Trustees 

Petitioners* 
v. 


Executive. Officer, Sriperambudur Town 
Panchayat, Chingleput District. 
Respondent , 


| 
(A) Madras Panchayats Act (XXXV of 1958), 
section 120 and rule 11 (A)—Assessment and 
collection of taxes—Hotse tax—Levy of— 
Revision petition against assessment—Dismissal 
of, without notice to petitioner—Effect of. 


In view of Rule 11 (A) the order passed by 
the respondent rejecting the revision 
petition filed by the petitioner, without 
issuing a notice to him is in violation of 
the mandatory provision contained in 
the rule. ! [Para. 5.] 


| 
(B) Madras Panchayats Act (XXXV of 1958), 
section 120 and rules 19 and 20—House tax— 
Appeal to panchayat against the order of Exe- 
cutive Officer —Appeal not considered by 
panchayat but by Executive Officer—Effect of. 


Where an appeal petition is not consider- 
ed by the panchayat which alone can 
consider the appeal, but is considered 
by the Executive Officer, the order passed 
by him is clearly without jurisdiction and 
is void ab initio. [Para. 6.] 


(C) Madras Panchayats Act (XXXV of 1958), 
Section 120- and rule 20—House tax— 
Appeal to panchayat—Right of appellant to be 
heard. 
From theiuse of the word ‘ heard’ in rule 
20, it is'manifest that the appellant is 
entitled to be heard by the Panchayat 
before his appeal is disposed of. 

: [Para. 7.] 


l 
Petition under Article 226 of the Consti- 
tution of India, praying that in the circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to 
issue a writ of certiorari calling for the 
records in.O.M.No. 682 of 1969 A-2, dated 
goth June, 1969 on the file of the Execu- 


*W, P. No. 2119 of 1969° 29th September, 1970. 
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tive Officer, Town Panchayat, Sriperum- 
budur and quash the said order. 


K. Yamunan, for Petitioner. 
K. Alagiriswami, for Respondent. 


The Court made the following 


OrveR.—This petition is filed under 
Article 226 of the Constitution to quash 
the order of the respondent, the Executive 


Officer, Sriperumbudur Town Panchayat, 
dated 2oth June, 1969. 


2. The petitioner is the owner of door 
No. 58, Gandhi Road, Sriperumbudur. 
It was originally assessed to house tax 
at Rs. 36.09 for half year. The respon- 
dent served a special notice of house tax 
on the petitioner on 22nd August, 1968, 
fixing the house tax at Rs. 360 and library 
cess at Rs. 10-80, making in all Rs. 370-80. 
Against this, the petitioner filed a revision 
to the Executive Officer within the time 
allowed. As he did not receive any reply 
he sent a reminder to the respondent on 
22nd February, 1969, enclosing a copy of 
the revision petition already filed. The 
respondent returned the revision petition 
stating that the said petition was filed out 
of time. Thereupon, the petitioner by a 
letter dated gth March, 1969, pointed out 
to the respondent that the revision had 
already been filed within time and that 
the letter dated 22nd February,1g69, was 
only a reminder enclosing copy of the 
petition already filed. Thereupon, the 
respondent informed the petitioner by a 
communication dated 18th March, 1969, 
that the revision petition filed by the 
petitioner had been dismissed confirming 
the assessment. Against that order, the 
petitioner preferred an ap to the pan- 
chayat under rule 191 of the rules framed 
under the Madras Village Panchayats 
Act, 1958 and requested for a personal 
hearing. On 20th June, 1969, the peti- 
tioner was informed by a communication 
signed by the respondent that the appeal 
filed by the petitioner had been rejected. 
It is to quash this order that this writ peti- 
tion has been filed. 


3. Two contentions are urged on behalf 
of the petitioner. It is first contended 
that the dismissal of the revision petition 
by the Executive Officer without notice 
to the petitioner is in violation of rule 
11 (A) under which notice to the petitioner 
is mandatory. Secondly it is contended 
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that the appeal filed by the petitioner 
to the council could be disposed of only by 
the council ; that it has been disposed of 
by the Executive Officer himself; and 
that the Executive Officer has no juris- 
disction to arrogate to himself the powers 
of the Council and therefore the order 
passed by the Executive Officer on the 
appeal petition is totally void as being 
without jurisdiction. 


4, The respondent has not 


filed any 
counter-affidavit. 


5. Both the contentions urged on behal- 
of the petitioner are well-founded. Rule 
11-A says that no petition under Rule 10 
or rule 11 shall be disposed of, unless the 
petitioner has been given a reasonable 
opportunity to appear either in person 
or by authorised agent and represent 
his case. The complaint of the petitioner 
is that before his revision filed before 
the respondent was disposed of, he was not 
given any notice. This allegation is not 

et by the respondent. It would there- 
fore follow that the order passed by the 
respondent rejecting the revision petition 
filed by the petitioner, without issuing 
a notice to him is in violation of the 
mandatory provision contained in rule 
r1-A, 


6. The petitioner’s appeal filed before 
the council appears to have been disposed 
of by the Executive Officer himself. That 
fact is seen from the communication sent 
to the petitioner on 2oth June, 1969, in 
which it is stated that the appeal petition 
was examined by the Executive Officer 
and that no reduction was made in the 
tax. This shows that the appeal peti- 
tion was not considered by the panchayat 
which alone can consider the appeal, but 
was considered by the Executive Officer. 
The order passed by the Executive Officer 
is clearly without jurisdiction and is 
void ab initio. 

7. The further question is, whether the 
petitioner is entitled to be heard by 
the panchayat in ‘appeal preferred by him. 
Rule 20 says that no appeal to the Pan- 
chayat shall be heard unless it reaches 
the office within the time specified therein. 
There is no express rule similar to rule 
11-A enjoining a duty upon the panchayat 
to issue notice to the person concerned 
before disposing of an appeal. But from 
the expression, “f No appeal [to the pan- 
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chayat shall be heard”, it is manifest that 
the appellant before the panchayat is 
entitled to be heard. The expression is 
not ‘No appeal shall be entertained.”’, 
From the use of the word, ‘‘ heard”, it is 





8. Having regard to these infirmities, 
the petitioner is entitled to succeed. The 
writ petition is accordingly allowed. The 
revision petition filed by the petitioner the 
before respondent is directed to be restored 
and dealt with in accordance with law, in 
the light of the foregoing observations. 
Therexwill be no order as to costs. 


S.V.J. . Petition allowed. 
Dircetiohs given. 


TN THE HIGH COURT OF JUDICA- 
AUREZAT MADRAS. : 


PRESENT :—B. S. Somasundaram, J. 


Vasudevan 





Petitioner ® 


Penal Code (XLV of 1860), section 409— 
Offence under—Ingredisnts—Proof. 


There can be no doubt whatever that as 
a matter of civil liability, persons entrusted 
in their official capacities with the stock in 
a public retail depot, might properly be 
held liable for the value of stock which had. 
disappeared, owing to carelessness or 
negligence or malpractice of any kind on 
the part of any of the officers. But cri- 
minal liability under section 409 of the 
Penal Code is a totally different matter. 
Not only must there be an initial entrust- 
ment of the goods, but there should be a 
subsequent dishonest conversion to the 
use of the concerned accused. That alone 
constitutes criminal breach of trust. The 
bare fact of the disappearance of certain 
goods with not an iota of evidence about 
the handling of those goods by the accused 
persons, or their disposal by them, is not 
sufficient. Criminal liability has to be 
strictly proved and cannot be based upon. 
conjecture or probabilities. [Para. 3.} 


* Crl.R.C. No, 82 0f 1970, Cri, R.P No. 82 
of 1970. 
11th November, 1970. 


I] ' VASUDEVAN, In re (Somasundaram, F.) 


Petition under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the order 
of the Court of the Sixth Presidency Magis- 
trate, Saidapet, Madras, passed in G.C. 
No. 7054 of 1969, dated goth December, 
1969. 

S.A. Rajan, for Petitioner. 

The Additional Public Prosecutor, for 
State. 


The Court made the following 


Orprr.—Vasudevan, the petitioner here- 
in was a,Manager of the Khadi Sales 
Depot, Adyar during the year. 1968. 
P.W. 1, Khadi Inspector, who checked 
this depot on 23rd December, 1968 
found a shortage of a sum of Rs. 285.29 P. 
When questioned the petitioner stated 
that he would remit the amount on the 
very same day. But he did not remit it. 
He remitted it within two days thereafter 
exhibit P-6 report was given to the police 
and after investigation the petitioner was 
put up for trial for an offence under sec- 
tion 409, ‘Indian Penal Code. When 
questioned in Court, the petitioner admit- 
ted the shortage, but stated that it was 
due to the selling of soaps, oil, khadi and 
other village products on credit basis to 
various persons at their houses and to 
make collection of the amounts from them 
during the second or third ofevery succee- 
ding month. He deposed to these facts as 
D.W. 1. Disbelieving his version, the 
learned Magistrate convicted him under 
section 409, Indian Penal Code, and sen- 
tenced him to pay a fine of Rs. 100. The 
petitioner contends that this conviction 
is not correct. 


2. That ‘there was a shortage of 
Rs. 285.29 P. on 23rd December, 1968, 
the date when P.W. 2 checked the depot, 
is a fact which the petitioner himself 
admits. But he explains this shortage 
by saying that these amounts were due 
from persons to whom articles were sold 
without bills in the course of the month 
to be collected under proper bills on the 
second or third of the succeeding month, 
Exhibit D-1 circular dated 26th Decem- 
ber, 1967, shows that they had fixed the 
target for ‘the sale of these products. 
D.W. 1 says that in view of this circular, 
they were selling the products like soap 
etc., to the residents in the city by sending 
them through the watchman in the tri- 
cycle and that they were collecting the 
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amounts on the second or third of the 
succeeding month, When asked about 
this tri-cycle, P.W. 2 says that he does not 
know as to whether there was a tri-cycle 
used by the watchman. He further says. 
that when he took charge, no tricycle 
was used in the city. Exhibit D-2 the 
stock register shows that there was a tri- 
cycle in the depot. D.W. 2 the watch- 
man has deposed that he had taken and 
supplied articles to some customers, that 
he had subsequently collected the amounts 
and handed them over to D.W. 1. D.W. 3. 
Dasarathan is the Manager, who succeed- 
ed the petitioner. He says in his evidence 
that as per the office rules, they should not 


‘sell the articles on credit on suspense 


account. But he admits that they used 
to sell on credit and then collect the sale 
amounts during the next month and pay 
the bills. Till then these items will be in 
suspense account. He also says that 
after handing over charge the petitioner 
came to the depot and took the cash bills 
saying that he would collect the amount 
and pay. The same evening he came 
back and paid the collection. Exhibit 
D-5 (a) is an entry on 8th November, 
1968, and he says that this represents cash 
collected for credit sales. us, from the 
evidence of D.W. 3, it will be seen that 
articles were sold on credit basis, that 
amounts were collected later and that 
these items were kept in the suspense 
account. D.W. 4, who is now working 
in the District Khadi and Village Indus- 
tries Office, Kancheepuram, was the 
sales Assistant in this depot during 1968 
under the petitioner. He also admits 
that the watchman used to take soaps 
etc. and sell them to some outsiders and 
other customers at their houses, He fur~ 
ther states that such sales will be noted in a 
book by the manager and that in 1968, 
after Deepavali, the wa was 
stopped. So the sales of soaps etc. which 
had been earlier done were collected later 
in December, 1968. Exhibit D-5 (a) 
shows that October collections were 
made on 8th November, 1968. Thus, 
the defence of the petitioner stands well 
established by the evidence given by 
D.W. 3 and D.W.4. 


3. There can be no doubt whatever 
that as a matter of civil liability persons 
entrusted, in their official capacities with 
the stock in a public retail depot, esta- 
blished for supply of goods to customers, 
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might pone? be held liable for the value 
of stock which had disappeared, owing to 
carelessness or negligence or malpractice 
of any kind on the part of any of the 
officers. But criminal liability is a totally 
different matter, and the ingredients of 
the offence punishable under section 409 
of the Penal Code have been laid down in 
the Penal Code itself and in innumerable 
decisions. Not only must there be an 
initial entrustment of the goods, but there 
should be a subsequent dishonest conver- 
sion to the use of the concerned accused; 
that alone constitutes criminal breach of 
trust. The bare fact of the disappearance 
of certain goods with not an iota of evi- 
dence about the handling of those goods 
by the accused persons, or their disposal by 
them, is not sufficient. Criminal liability 
has to be strictly proved and cannot be 
‘based upon conjecture or probabilities, 
however reasonable that conjecture might 
be as the Criminal jurisprudence is clear 
that convictions cannot be based on mere 
suspicion or conjecture. (Vide the deci- 
sion in Kuppuswamy, In re)}. 

4, Thus, the prosecution has not proved 
that the petitioner had dishonestly appro- 
priated or converted into his own use the 
goods or the amount covered by them. 
In any event the matter admits of ample 
‘doubt. The conviction and sentence 
imposed on the petitioner are set aside 
and he is acquitted of the offence with 
which he stands convicted. The fine, 
if collected, will be refunded to the peti- 
tioners. 

5. The Criminal Revision is allowed. 


V.K. Revision allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present.—R. Sadasivam and K. N. 

Mudahiar, FF. 

Lakshmanan Prisoner * 
(accused) 


Criminal Trial—Criminal Rules of Practice, 
Rule 72—Confession made to village headman 
after police investigation had begun—Admissi- 
bility in evidence—Enidentiary value. 

Under Rule 72 of the Criminal Rules of 
Practice, the ‘‘ village Magistrates are 


Sis (1966) M.L.J. (Cri.) 353 : (1966) 1 M.LJ. 


*Refered Trial No. 51 of 
1970 and Crl. A. No. 793 


of 1970. 4th November, 1970. 
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absolutely prohibited from reducing to 
writing any confession or statement what- 
ever made by an accused person after 
the police investigation has begun.” It 
was intended to prevent false extra- 
judicial confessions being secured through 
the help of the village munsif after the 
commencement of the investigation. The 
extra-judicial confession itself is a weak 
evidence and its value becomes less when 
it is obtained by a person in the position 
of the village munsif after investigation 
of the case by the police had started. 
But on a careful examination of the 
relevant provisions relating to the matter, 
it is not possible to state that it is illegal 
or inadmissible in evidence, though the 
weight to be attached to the same may 
be a relevant question for consideration 
on the facts and circumstances of each 
case. [Para. 13] 


Even if the confession is voluntary, it 
would not be admissible if the village 
munsif is held to be a Magistrate, who 
should record the confessional statement 
in the manner prescribed by section 
164 and 364, Criminal Procedure Code. 
But having regard to the rclevant pro- 
visions and the actual piactice, it could 
not be said that the village headman is 
a Magistrate contemplated under the 
Criminal Procedure Code who could, 
if empowered, record confessions under 
the said Code. Therefore there is no 
real legal bar to the extra-judicial con- 
fessional statement made by the accused 
in the present case tothe village munsif 
during the investigation, being admitted 
in evidence. But having regard to the 
practice which is embodied in rule 72 
of the Criminal Rules of Practice and the 
likelihood of the misuse of such extra- 
judicial confessions in actual practice, 
if admitted, it is not safe to rely on such 
extra judicial confessions. [Para. 15] 


Trial referred by the Sessions Judge of 
the Court of Session of the South Arcot 
Division at Cuddalore for confirmation 
of the sentence of death passed upon the 
said prisoner in Case No. 43 of the 
Calendar for 1970 on 10th August, 
1970. 


Appeal by the said Prisoner (Accused) 
against the said sentence of death passed 
upon him in the said case. 


ý 
t 


ki l LAKSEMANAN, In re (Sadasivam, J.). 


K. Doraiswami, Advocate engaged under 
rule 241 òf the Criminal Rules of Practice 
and Orders, 1958. 


‘The Public Prosecutor, for State. 


‘The Tad neki of the Court was delivered 
by ' 

Sadasivam, J.—Appellant, Lakshmanan 
has been convicted under section 302, 
Indian Penal Code, for having murdered 
his father Muthuswamy by the field 
pumpshed in Panchalam Village between 
5 and 6 P.M. on 2nd May, 1970, and 
sentenced to death subject to confirmation 
by this, Court. The appeal preferred 
‘by the appellant and the referred trial 
as regards the sentence of death are both 
before us. 


2. The appellant Lakshmanan is the 
fourth and the last of the four sons of the 
.deceased’ Muthuswamy. P.W. 1 Subra- 
maniam is the eldest son of the deceased 
Muthuswamy. The deceased Muthu- 
swamy and his sons were living together 
as a joint family. The elder brothers 
of the appellant have all been married. 
The family incurred expenses for the 
marriages and for installing an electric 
pumpset 'in the land owned by it. The 
appellant appears to have undergone 
operation to sterlise himself without 
informing the members of his family. 
Evidently on account of this fact no one 
was willing to give a girl in marriage to 
him. The appellant was not in the 
habit of working regularly in the field 
cand he used to take Rs. 10 or Rs. 15 from 
home and go away from the family 
for a short time and return after spending 
the amount. The appellant used to ask 
his father to arrange for his marriage and 
as this was put off on the ground of the 
existing debts and the incapacity of the 
appellant to earn his livelibood, there used 
to be frequent quarrels between the appel- 
lant and the deceased Muthuswamy. 
These facts are clearly mentioned by 
P.W. 1 Subramaniam, the elder brother 
of the appellant. In fact, during his 
„examination under section 342, Criminal 
Procedure Code, in the committal Court 
and in the Sessions Court, the appellant 
admitted the fact that there used to be 
frequent! quarrels between him and his 
father. | 


j 
.3. On the morning of 2nd May, 1970, 
the date of occurrence, the appellant 


l 
| 
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went with his father and elder brothe 
P.W. 1 Subramaniam to work in the 
field. It appears from the evidence of 
P.W. 1 that transplantation of paddy 
seedlings was being done at that time. 
The work was over by about 2 P.M. 
The appellant and the deceased Muthu- 
swamy began to wash the bulls. The 
deceased Muthuswamy found fault with 
the appellant for wasting the wato in 
so washing the bulls and allowing the 
water to go out of the channel and he 
appears te have grumbled at the expenses 
he had to incur for current charges. 
The appellant was annoyed at his father 
for finding fault with him and he scolded 
him saying that he had not arranged 
for his mariage. The deceased Muthu- 
swamy retorted that no one would give 
a girl in marriage to the appellant, who 
had undergone operation to prevent child 
birth. There was a quarrel between 
them at that time and the appellant is 
alleged to have remarked that he would 
do “‘seiw epi.” marriage for his father 
implying thereby that he would do away 
with him and do the funeral ceremony. 
P.W. 1 Subramaniam separated both 
the appellant and his father and prevented 
further quarrel. This is the motive for 
the occurrences in the case. 


[After discussing the evidence in Paras. 
4 to 10 His Lordship proceeded :] 


11. It is true there is no eye witness to 
the occurrence in this case, though for 
all practical purposes P.W. 2 Vellachi is 
as good as an eye witness. It is true she 
is a child witness aged Io years, But 
in the preliminary examination made by 
the Sessions Judge, she had shown herself 
to be a competent witness, When she 
was questioned as to whether she under- 
stood the truth, she clearly stated that 
truth is to state what actually took place 
and that falsehood is to state that which 
had not taken place. There is nothing 
in the cross-examination of P.W. 2 
Vellachi to throw any doubt on her 
evidence that she saw the appellant 
following his father inside the pumpshed, 
closing the door, heard the cries of the 
deceased Muthuswamy and found him 
dead with incised injuries after the appel- 
lant left the place soon after the occur- 
rence. She told her sister P.W. 3 
Irusammal about the occurrence, whe in 
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turn conveyed it to P.W. 1 Subramaniam. 
It is only. thereafter P.W. 1 Subramaniam 
went to the field pumpshed and found 
the dead body of his father with 
several incised injuries. The appellant 
Lakshmanan, who alone stayed with his 
father in the field did not return home, 
but made himself scarce till he appeared 
before the village Munsif on the night 
of 7th May, 1970. The appellant met 
P.W. 4 Elumalai when he was running 
away from the place and when questioned, 
he confessed to his having attacked his 
father but he did not even stop to answer 
further questions, Evidence of P.W. 4 
is natural, and it has also been accepted 
by the learned Sessions Judge. The 
appellant, in fact, has admitted during 
his examination under section 342, 
Criminal Procedure Code, that he attac- 
ked his father, though he would not admit 
the fact that he murdered him. He has 


inflicted as many as half a dozen incised’ 


injuries on the head and face of his father 
with the weapon M.O. 1 and one of the 
injuries proved fatal. 

12. There is nothing to support the plea 
of the appellant that if he had not beaten 
his father, his father would have kiled 
him. This is belied by the evidence 
given by P.W. 2 Vellachi and the sur- 
rounding circumstances of the case. It 
appears from the evidence of P.W. 2 
that as soon as the deceased Muthu- 
swamy went inside the pumpshed after 
his bath, evidently to dry himself and 
change his clothes, the appellant followed 
him and closed the door. Immediately 
P.W. 2 heard the cries of the deceased. 
Thereafter the appellant ran away from 
the spot. He confessed the crime to 
P.W. 4 Elumalai, whom he met on the 
way. For the foregoing reasons, we 
have no hesitation in finding the appellant 
guilty of the murder of his father. 


13. We have avoided referring to the 
extra-judicial confession Exhibit P-13 
made by appellant to the village Munsif 
P.W. 8 Shanmugham at g p.m. on 7th 
May, 1970. The reason is that it is 
not of much evidentiary value. Under 
Rule 72 of the Criminal Rules of Practice, 
the “Village Magistrates are absolutely 
prohibited from reducing to writing any 
confession or statement whatever made 
by an accused person after the police 
investigation has begun’. This is no doubt 


THE MADRAS LAW JOURNAL REPORTS 


{1971 















a wholesome rule which was found i 
rule 83 of the earlier Criminal Rules of 
Practice. It was intended to prevent false 
extra judicial confessions being secured 
through the help of the Village Munsif 
after the commencement of the investi- 
gation of the case by the police. 
extra judicial confession itself is a w 
evidence and its value becomes less when 
it is obtained by a perscn in the positio 
of the village Munsif after investigatio 
of the case by the police had started, 
But on a careful examination of the rele- 
vant provisions, relating to the matter,|: 
it is not possible to state that it is illegal 
or inadmissible in evidence, though th 
weight to be attached to the same may 
be a relevant question for consideration. 
on the facts and circumstances of each 
case. 


14. The learned Advocate for the appel- 
lant urged that the confession made to 
the Village Munsif is not voluntary. 
But it is clear from the evidence of P.W. 
8 Shanmugham (Village Munsif) that 
the appellant came to him at 9 P.M. on 
7th May, 1970, and confessed having 
attacked his father with koduoal M.O. 1 
on Saturday (2nd May, 1970) and killed 
him as he did not arrange for his marriage 
and that he should protect him. The 
mere fact that the appellant asked for 
protection cannot lead to an inference- 
that the Village Munsif P.W. 8 
Shanmugham offered to protect him and. 
asked him to make the confession. In 
fact it was elicited in the cross-examina- 
tion of the Village Munsif that the-appel- 
lant voluntarily gave the confessional. 
statement. It is true that the appellant 
denied having made the statement and 
thus retracted from it. But there is the 
evidence of the Thalayari P.W. 10. 
Munuswami, who corroborated the 
evidence of the Village Munsif about the 
truth of the confession. The Thalayari 
stated that neighbours came to the place 
when the report Exhibit P-14 was being, 
written. Thus, there is nothing to throw 
doubt on the evidence of the Village 
Munsif that at the time when he recorded. 
the confession Exhibit P-13, no one was 
there. Hence, no adverse comment can 
be made against the Village Munsif for- 
not having taken any attesting witness 
in Exhibit P-13. We are satisfied that 
the confessional statement Exhibit P-rg, 


1 
1 
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is voluntary and having regard to the 
prior statement given by the appellant 
to P.W.| 4 on the date of occurrence, 
there can be no doubt about the truth 
-of the said confession. 


15. Itis true the Village Munsif is a 
person in authority. In fact it is his 
-duty under section 45, Criminal Proce- 
«dure Code, to report serious offences like 
murder etc. to the nearest magistrate or 
-officer-inicharge of the nearest police 
station. jIn Thandavaraya Mudali v, 
Emperor?,! a Bench of this Court held that 
the confession made to the Monigar by 
the first accused in that case was irrelevant 
under section 24 of the Evidence Act 
inasmuch: as it was caused by an induce- 
ment or promise having reference to the 
charge against him and proceeding from 
a person! in authority and sufficient to 
give the! said accused grounds which 
would appear to him reasonable for 
` supposing that by making it he would 
gain an | 
proceedings against him, namely, by 
being taken as a witness instead of as 
an accused person. Even if the confes- 
sion is voluntary, it would not be admis- 
sible if the Village Munsif is held to be a 
Magistrate, who should record the con- 
fessional statement in the manner -pres- 
cribed byisections 164 and 364, Criminal 
“Procedure Code. As pointed out by the 
Supreme Court in State of Uttar Pradesh v. 
Singhara3,| the effect of sections 164 and 
364, Criminal Procedure Code, is clearly 
to prescribe the mode in which confes- 
sions are to be dealt with by magistrates 
when made during an investigation and 
to render inadmissible any attempt to 
deal with them by allowing oral evidence. 
In The Empress v. Ramanjiyya', it was held 
by a Bench of this Court that where a 
Magistrate in taking the confession of an 
accused person under section 122 of the 
Criminal Procedure Code of 1872 omits 
to take it!in writing, with the formalities 
prescribed by section 346 of that Code, 
such confession is not absolutely inadmis- 
sible in evidence and the evidence may 
be taken to show that the prisoner duly 
made the peatement recorded. This deci- 








2. (1965) 1 S.C.J. 184 : (1965) M.L.J. (Crl.) 
72: ALR, 1964 S.C. 358 


| 
1. ae LL.R. 26 Mad. 38. 
3, (1878-1810) I.L.R. 2 Mad, 5. 
{ 
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sion is no longer good law. But it is 
clear from the decision that a Village 
Munsif was held to be a Magistrate within 
the meaning of the Code of Criminal 
Procedure. In view of this decision, 
section 26 of the Evidence Act was 
amended by adding an explanation in 
that section that ‘Magistrate’ does not 
include the head of a village’ discharging 
magisterial functions in the Presidency 
of Fort St. George o1 elsewhere, unless 
such headman is a magistrate exercising 
the powers of a Magistrate under the 
Criminal Procedure Code, 1882. But 
section r (2) (b), Criminal Procedure 
Code, specifically excludes applicability 
of the Code to the heads of villages in 
the State of Madras in the absence of any 
specific provision to the contrary, Such 
a provision is found in section 528 (6) 
which runs as follows: 
“The head of a village under the 
Madras Village Police Regulation 1816 
or the Madras Village Police Regula- 
tion 1821, is a Magistrate for the 
purposes of this section.” 
The above mentioned Regulations 1816 
and 1821 are practically defunct regula- 
tions. It is true under these regulations 
the village headman had limited civil 
and criminal jurisdiction. But even 
under the Madras Village Courts Act, 
1889, giving civil and Criminal juris- 
dictions to those Courts, it is specifically 
provided by section 7 of that Act that 
only in Villages where there are no 
Panchayat Courts, the Village Munsifs 
will be appointed by the Collector subject 
to qualifications as to the residence etc. 
But after the Madras Village Panchayats 
Act, 1950, came into force, section 132 (1) 
therein provides that every panchayat 
constituted or deemed to be constituted 
under the Act shall be deemed to be 
Panchayat Court for that area notwith- 
standing anything contained in the 
Madras Village Courts Act. It is true 
that only Presidency Magistrates or the 
Magistrates of the First Class and such 
of those Magistrates, specifically empo- 
wered can record confessional statement 
and the Village Munsif, even if he is 
deémed to be a magistrate, is not compe- 
tent to record confession. Thus, having 
regard to these provisions and the actual 
practice, it could not be said that the 
Village Headman is a Magistrate con- 
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templated under the Criminal Procedure 
Code who could, if empowered, record 
confessions under the provisions of the 
said Code. Therefore, there is no real 
legal bar to the extra judicial confessional 
statement made by the appellant to the 
village Munsif during the investigation 
being admitted in evidence. But having 
regard to the practice which is embodied 
in rule 72 of the Criminal Rules of 
Practice and the likelihood of the misuse of 
such extra judicial confessions in actual 
practice, if admitted, it is not safe to 
rely on such extra judicial confessions. 
It is on these grounds we are not relying 
on Exhibit P-13 though it is not illegal 
to do so and the learned Sessions Judge 
has thought it fit to rely on it. 


9. The conviction of the appellant 
under section 302, Indian Penal Code, 
is fully justified on the other evidence in 
this case. There are no extenuating 
circumstances in favour of the appellant. 
There was no justification for the appel- 
lant to brutally attack and kill his father, 
when he was standing in the pumpshed 
and had no reason to anticipate such an 
attack. The learned Sessions Judge was, 
therefore, justified in imposing the extreme 
penalty of sentence of death on the appel- 
lant. The conviction and sentence are 
confirmed .and the criminal appeal is 
dismissed. 

V.K. Appeal dismissed. 


IN THE HIGH QOURT OF JUDI- 
CATURE AT MADRAS. 


PrEsENT.—G. Ramanujam, F. 





Ramanatha Reddy Appellant*® 

U. 

K. V. Kuppuswamy Mudaliar and others 
Respondenis. 

Succession Act (XXXIX ef 1925), 


section 214 (1) (b)i and Civil Procedure Code, 
(V of 1908), section 146, Order 21, rule 16 
and Order 22, rule 12—Applicability of 
section 214—Death af decree-holder pending 
execution petition filed by him—Conlinuance 
of execution petition by legal representat.oes— 
Necessity. to obian succession certificate. 


Section 214 of the Indian Succession Act 
specifically bars the Court from pro- 


* A.A.A.O. No. 86 of 1970 
Tth December, 1970. 
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ceeding with the execution on an appli- 
cation of a person claiming to be entitled 
to execute the decree. That does not. 
contemplate the continuance of an 
existing execution application. The bar 
under section 214 (1) (6) is only against: 
institution of execution proceedings by a 
person claiming on succession, and does 
not bar the continuance of the proceeding: 
already initiated by the deceased. It is. 
well established that in view of Order '22,, 
rule 12, Civil Procedure Code, execution 
proceedings cannot abate on the death 
of the petitioner and the legal representa- 
tives can therefore continue the proceed- 
ings without filing a separate, execution 
petition, by substituting themselves under 
section 146 and Order 21, rule 16, Civil 
Procedure Code. Once the legal repre- 
sentative substitutes himself as the peti- 
tioner in the execution petition already 
filed by the deceased decree-holder, the- 
execution has to proceed and the legal. 
representative need not further prove 
that he is a person entitled’ to execute- 
the decree against the particular debtor- 
on succession. It cannot also be treated 
as a fresh application for execution by 
the legal representative claiming himself” 
to be entitled to execute the decree: 
It is only when the legal representative 
files a fresh application for execution,. 
section 214 will stand attracted and not 
when he seeks to continue the execution 
petition initiated by the deceased decree- 
holder. [Para. 7]; 


Mohomed Yousuf vw. Abdurrahim Bepari, 
(1899) I.L.R. 26 Cal. 839, Raghubir Singh: 
v. Raj Rajeswari Parsadsingh, A.I.R. 1957 
Pat. 435, Lal Kumari v. Fulmatikuer, A.I.R. 
1965 Pat. 296 and Mabukhan v. Rajamna 
(1962) 2 An.W.R. 199: A.I.R. 1963 A.P.. 
69, followed. 


Tejraj Ramel v. Rampyari, A.1.R. 1938- 
Nag. 528, T. Chacko v. K. Varghese, A.I.R. 
1956 T.C. 183 and Ganeshmal v. Anand 
Kanwar, A.I.R. 1968 Raj. 273, not 
followed. 


Appeal against the oder of the District 
Court, North Arcot at Vellore dated 27th 
April, 1970 and passed in C.M.A. No. 
10 of 1970 (REA. No. 364 of 196g in. 
E.P. No. 118 of 1965 in O.S. No. 128 
of 1964, Sub-Court, Vellore). 


K. Chandramouli, for Appellant. 


T] RAMANATHA REDDY y. KUPPUSWAMY MUDALIAR (Ramanujam, J.). 


S. Balasubramaniam for D. V. Sioagnanam, 
for Respondents. 


The Court made the following 


OrvEeR.—The only point that arises in 
this appeal is as to whether the legal 
representatives of the deceased decree- 
holder can continue the E.P. filed by him 
without a succession certificate. One 
Natesa Mudaliar obtained a decree 
against the appellant herein in O.S. 
No. 128 of 1964 and he filed E.P. No. 
118 of 1965 in Sub-Court, Vellore. 
During the pendency of the said E. P. 
the said Natesa Mudaliar died and his 
widow, sons and daughters filed E.A. 
No. 364 of 1969 for impjeading themselves 
as his legal representatives and to conti- 
nue the E.P. further. The appellant- 
judgment-debtor raised the objection that 
the legal representatives cannot be allowed 
to contmue the E.P. without production 
of a succession certificate. This objec- 
tion was overruled by the executing 
Court and the respondents herein were 
brought on record as the legal representa- 
tives of the deceased decree-holder and 
the execution was allowed to proceed. 
The matter was taken in appeal to the 
District Court, North Arcot and the 
appellate Judge also held that no succes- 
sion certificate was necessary to continue 
the E. P.' filed by the deceased decree- 
holder. The question is whether the 
view taken by the Courts below is correct. 


2. Thc learned Counsel for the appellant 
contends that a succession certificate is 
necessary under section 214 (1) (b) 
of the Indian Succession Act and that 
the view of the Courts below holding that 
no succession certificate is required for 
continuance of the E.P. is erroneous. 
According to the learned Counsel, Order 
22, rule 12 of the Code of Civil Procedure, 
will not apply to execution proceedings 
and it is only rule 16 of Order 21 and 
section 146 that can be invoked in rela- 
tion to execution proceedings, and haviag 
regard to the wording of rule 16 of Order 
21, when a legal representative seeks to 
continue the E.P. he in effect seeks to 
substitute himself for the deceased decree- 
holder which amounts to the filing of a 
fresh execution petition by the legal 
representative. By such a contention 
the learned Counsel for the appellant 


seeks to get over a series of decisions hold- 
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ing the view that if the legal representa- 
tives seek to continue the E.P. filed by 
the deceased decree-holder no succession 
certificate is necessary under section 214 
(1) (b) of the Indian Succession Act. 


3. In Mohomed Yousuf v. Abdur Rahim 
Bepari}, while construing the scope of 
similar provision in section 4 of the Succes- 
sion Certificate Act of 1889, it was held. 
that section is not a bar to execution 
proceedings instituted on a mortgage 
‘decree upon the application of the 
original mortgagee by reason‘ of the 
original mortgagee having died during the 
pa of the proceedings, and that 

is legal representatives who have been. 
substituted in his place need not produce 
any succession certificate. The said 
section 4 provided that no Court shall 
proceed upon the application of a person 
claiming to be entitled to the effects of a 
deceased person to execute against the 
debtor of such deceased person a decree 
or order for the payment of his debt. 
Construing the words “proceed upon the 
application of a person claiming to be 
entitléd to the effects of the deceased. 
person” the Court expressed the view 
that when the legal repiesentatives seek 
to continue the application filed by the 
decree-holder, the Court is not proceed- 
ing upon the application of the legal re- 
presentatives but was proceeding upon the 
application of the origmal creditor himself. 
Balmukand v. Govind Ram*, and Raghubir 
Singh v. Raj Rajeswar Parsadsingh®, also 
took the same view. In Lal Kumari v. 
Fulmati Kuer*, while rejecting a conten- 
tion raised by the judgment-debtor that 
the heirs of the original decree-holder 
cannot be permitted to execute the decree 
without production of a succession certi- 
ficate under the provisions of section 214 
(1) (b) of the Indian Succession Act, the 
Court held that the execution petition 
having been commeaced by the original 
decree-holder himself, section 214 (1) (b) 
had no application at all to that case, 
following the decision of the same Court 
in Raghubir Singh v. Raj Rajeswar Parsad- 





singh®, In Mabukhan v. Rajamma®, it was 
1. (1899) ILR. 26 Cal. 839. 
2. A.LR. 1936 Pesh. 17. 
3. A.LR. 1957 Patna 435. 
4. A.LR. 1965 Pat 296. 
5. (1962) 2 An.W.R. 199: A.LR. 1963 A.P. 
69. 
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held that it is only an application for 
execution filed by a person claiming to 
be entitled to execute the decree that 
comes within the prohibition enacted 
in section 214 (1) (b), that it did not 
apply to a person who seeks to come on 
record as legal representative of a decree 
holder for the purpose of continuing that 
application, that the continuance of an 
execution petition filed by the decree- 
holder himself by his legal representatives 
after his death was not hit at by section 
214 (1) (b), and that as such a legal 
representative need not produce a succes- 
sion certificate to continue the execution. 
Chandra Reddy, G.J., speaking for the 
Bench stated: 


‘It ig manifest from the language of 
section 214 (1) (b) that it is only an 
application for execution filed by a 
n that comes within the prohi- 
ition enacted in section 214 (1) (b). 
Could it be predicated that a person, 
who seeks to come on record as the 
legal representative of a decree-holder 
for the purpose of continuing that 
application, has applied for execution 
oF the decree? In our opinion, the 
answer is in the negative. It looks to 
us that this clause contemplates initia- 
tion of execution proceedings by a 
son and not continuance of proceed- 
ings already started by the decree- 
holder.” 


Another Bench of the Andhra Pradesh 
High Court in K. Apparao v. J. Venkanna 
had also expressed that the language 
employed in section 214 (1) (6) is plain 
and clear enough to indicate that no 
Court shall proceed to execute a decree 
upon an application by a person claiming 
to be entitled thereto on succession and 
that a succession certificate was not 
necessary where the applicant simply 
seeks to continue a pending proceeding. 


A, As against these decisions which 
clearly lay down the principle that when 
the execution petition has been initiated 
by the deceased decree-holder himself and 
the persons succeeding him seek to conti- 
nue the execution proceedings no succes- 
sion certificate is required under section 
214 (1) (b) of the Indian Succession Act, 





1. (1969) 2 An.W,R. 479. 
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the leaned Counsel for the appellant 
seeks to rely on the following decisions 
which take a contrary view. 


5. In Tejraj Rajmal v. Rampyari!, it has 
been held that where the legal represen- 
tatives who get themselves substituted in 
the place of the decree-holder and seek 
to proceed with the execution petition 
filed by the deceased decree-holder, the 
production of a succession certificate 
under section 214 (1) (b) was essential. 
In that case the Court distinguished 
Mohamed Yusuf v. Abdur Rahim Bepari*®, 
and preferréd to follow Fateh Chand v. 
Muhammad Bakshak®, The reasoning 
adopted in that case was that abatement 
does not apply to execution proceedings 
that steps have to be taken by the legal 
representatives for substitution that such 
an application for leave to carry on the 
pending execution petition will fall within 
the words “upon an application of a 
person claiming to be so entitled” occur- 
ring in section 214 (1) (b) and that the 
Court cannot proceed on that applica- 
tion unless a succession certificate is 
produced. The said view has been 
followed in T. Chacko v. K. Varghese+. 
In that case after the filing of an execution 
petition the decree-holder died and his 
heirs put in a petition for being impleaded 
and for continuing the execution. The 
question Was whether a succession certi- 
ficate was essential in view of section 214. 
The Court, after considering the rival 
view in Mahomed Yousuf v. Abdur Rahim 
Bepari*, and Tejrqaj Rajmal v. Ram Pyari}, 
found it impossible to follow Mahomed 
Yousuf v. Abdur Rahim Bepari*, and adopting 
the reasoning in Tejraj Rajmal v.Rampyari}, 
they held that a succession certificate 
is essential] even for continuing the existing 
E.P. The learned Judges in that case 
dissented from the view expressed in 
Mahomed Yusuf v. Abdur Rahim Bepari*, 
and the later decisions following it. 
Ganeshmal v. Anand Kanwar", has also 
taken a similar view. It was held in 
that case that the main purpose of section 
214 is to protect the debtor from vexatious 
proceedings and from being harassed 


AJR. 1938 Nag. 528. 

i. EA LL.R. 26 Cal. 839, 
. (1894) I L.R. 16 AU. 259. 
A LR. 1956 T.C. 183. 

. ATR, 1968 Raj. 273. 
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at different times by different persons 
claiming to be the successors of the 
plaintiff or the decree-holder; that if 
that basic purpose is kept in view, then 
the natural interpretation of clause (b) 
would be that no Court shall proceed 
to execute a decree or order for payment 
of debt against a debtor, in case the decree 
holder expires, unless the person claiming 
to be entitled to execute the decree in 
the place of the decree-holder obtains 
a succession certificate and produces in 
Court, and that even in a case where an 
execution, application is pending and 
his legal representatives present an appli- 
cation to ibe substituted in his place, it is 
in substance, an application to execute 
the decree or order which will attract 
the provisions of section 214. 

6. So far there appears to be no decided 
case on this point by this Court. Ona 
due consideration of the matter I consi- 
ider that the view expressed in Mahomed 
Yusuf v. Abdur Rahim Bepari1, Raghubir 
Singh v. Raj Rajeswari Parsadsingh*, Lal 
Kumari v. Fulmati Kusr*, and Mabubkhan v. 
Rajamma*, has to be preferred rather than 
the view; expressed in Tejraj Rajmal v. 
Rampyari®, T. Chacko v. K. Varghese’, 
Ganeskhmaliv. Anand Kanwar?, The reason 
set out in Tejraj Rajmal v. Rampyart® 
for taking a different view trom 
Mahomed | Yusyf v. Abdur Rahim  Bepari?, 
is this: 

‘7. An application filed by the legal 
representative to bring himself on record 
Should be treated as an application for 
substitution or for fresh execution and if 
so treated it will attract the provisions 
of section 214. But that in my view, 
does not:make much difference in the 
interpretation of the scope of section 214. 
„Section 214 specifically bars the Court 
from proceeding with the execution on 
an application of a person claiming to be 
‘entitled to execute the decree. That 
‘does not contemplate the continuance of 
Jan existing execution application. On 
ja fair reading of sub-section 1 (6) of 
|section 214 it has to be taken that the 


THANGASWAM! NADAR P. 


(1899) I.L.R. 26 Cal. 839. 


1. 

2. ALR. 1957 Pat. 435. - - 

3. ALR. 1965 Pat. 296. ` 

4. (1962) 2 An.W.R. 199: A.LR. 1953 A.P. 
69. 

5. ALR. 1938 Nag. 528. 

6. A.LR. 1956 T.C. 183. 

7. ALR. 1968 Raj. 273. 
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bar is only against institution of execution 
proceedings by a person claiming on 
succession, and does not bar the conti- 
nuance of the proceeding already initiated 
by the deceased. It is well established 


death of the petitioner and the legal repre- 
sentatives can therefore continue the pro- 
ceedings without filing a separate execu- 
tion petition, by substituting themselves 
under section 146 and Order, 21 rule 16 
of the Code of Civil Procedure. Once 
the legal representative substitutes him- 
self as the petitioner in the execution 
petition already filed by the decease 
decree-holder, the execution has to pro- 
ceed and the legal representative n 
not further prove that he is a person 
entitled to execute the decree against th 
particular debtor on succession. It cannot 
not also be treated as a fresh application 
for execution by the legal representative 
claiming himself to be entitled to execu 
the decree. It appears, therefore, that 
it is only when the legal representative 
files a fresh application for execution, 
section 214 will stand attracted and not 
when he seeks to continue the execution 
petition initiated by the deceased decree- 
holder. i 


8. The résult is the orders of the Courts 
below have to be upheld and the appeal 
dismissed but without costs. 


S.V.J. 





Appeal 
dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PrEsENT.—G. Ramanujam, F. 
R. Thangasami Nadar 

v. 

AR. A. S. Duraisami Nadar Respondent. 
Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 10—Scope— 
No finding of wilful default—Order of eviction 
on the basis of compromise—Rent Controller, 
if can pass an order of eviction without applying 


Petitioner* 


There is no finding by the Rent Controller 
that the tenant has committed wilful 
default entitling the landlord to have an 
order of eviction. He has passed the 


*C.R.P. Nos. 816 and 817 of 1970. 
: 13th October, .970. 
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eviction order only on the basis of the 
compromise. The reference to the pay- 
-ment of earlier arrears in the compromise 
memo. cannot be treated as an admission 
that the tenant had committed wilful 
default in payment of the past arrears. 
Unless the Rent Controller applies his 
mind and finds that there has been a 
wilful default in payment of the arrears 
of rent cither on the basis of the evidence 
adduced before him or on the basis of 
the admission made by the tenant in the 
compromise memo, he is not entitled to 
pass a decree for eviction. Therefore, 
the eviction order passed in this case is 
invalid and inexecutable. [Para. 5.]_ 


Petition under section 115 of Act (V of 
I raying the High Court to revise 
1008) ey eho District Court, Tirunel- 
veli, dated 13th March, 1970 and made 
in M.C. Nos. 13 and 14 of 1968 respec- 
tively. (E.P. No. 423 of 1967 in R.C.O.P 
No. 40 of 1964 and E.P. No. 424 of 1967 
in R.G.O.P. No. 1 of 1965 respectively 
on the file of the Court of the District 
Munsif, Kovilpatti). 

R. Ganesan, for Petitioner. 


K. Venkataswamy and P. Venkataraman, for 
Respondent... 


The Court made the following 


OrperR.—These revisions filed by the 
tenant are directed against the orders of 
the District Judge, Tirunelveliin M. C. 
Nos. 13 and 14 of 1968 setting aside the 
order of the District Munsif, Kovilpatti 
in E.P. Nos. 423 and 424 of 1967 holding 
that the petitioner had not committed 
wilful default in payment of the rents and 
as such they are not liable to be evicted 
from the leasehold premises. The facts 
which gave rise to the above proceedings 
are as follows: 


2. The respondent who is the same in 
both the revisions filed R.C.O.P. Nos. 
40 of 1964 and 1 of 1965 against the peti- 
tioner in both the revisions on the 
ground that he had committed wilful 
default in payment of the rents. When 
the eviction petitions came up for hearing 
the petitioner and the respondent entered 
into a compromise and filed a compro- 
mise memo. and in pursuance of the 
compromise memo. the Rent Controller 
by his order, dated 16th March, 1965, 
after recording the fact that the earlier 
arrears of rent had been paid, directed 
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that the tenant should pay the rent due 
from March, 1965 at Rs. 20 per mensem 
and Rs. 35 per mensem for the two pre- 
mises respectively on or before the third. 
of the succeeding month by money order 
and that in default, the respondent would. 
be entitled to evict the tenant. As per 
the terms of the above order the petitioner 
was paying rents to the Spondon regu- 
larly upto July, 1967: But for the month 
of August, 1967, it is alleged by the peti- 
tioner that the amounts were sent by ' 
money order but that was refused by the 
respondent and thereafter he took steps. 
to deposit the amount into Court. The 
respondent however filed E.P. Nos. 423 
and 424 of 1967 for evicting the petitioner 
from the buildings in his occupation on 
the ground that he had not paid the rents. 
as per the terms of the original order: 
passed by the Rent Controller under 
Exhibit A-1 after August, 1967, and that 
he is entitled to have the eviction order 
duly executed and to get delivery of 
possession of the properties. The execu- 
tion petitions were resisted by the peti- 
tioner on the ground that the order passed 
on the basis of a compromise on 16th 
March, 1965 is null and void, and that 
the respondent cannot have him evicted 
unless it is established that he has com- 
mitted wilful default in payment of the 
arrears of rent as contemplated by section 
10 of the Madras Buildings (Lease and 
Rent Control) Act. The learned District 
Munsif dismissed the execution petitions. 
on the ground that there was no wilful 
default on the part of the petitioner and 
that as such he could not be evicted from 
the premises in question. The learned 
District Judge had, however, held that 
the eviction order passed on the basis of 
the compromise governed the rights of 
parties and that the respondent is entitled 
to have the eviction order executed if 
default has been committed in carrying 
out the directions contained therein. 
The question, therefore, to be considered 
in these revisions is whether the petitioner- 
is liable to be evicted for not sending the 
the amount of rent for August, 1967, by- 
money order on or before 3rd September,, 
1967 by reason of the terms of the com- 
promise order, dated 16th March, 1965. 


3. The learned Counsel for the peti- 
tioner draws my attention to a decision 
of mine in C.R.P. No. 797 of 1970, 
wherein, after considering the decisions of. 


"I ` 


the Supreme Gourt in Bahadur Singh v. 
Muni Subart Doss, Kaushalya Devi v. 
K. L. Bansal? and Ferozi Lal v. Man Mal}, 
it has been held that an order of eviction 
passed by, the Rent Controller solely on 
the basis ‘of a compromise entered into 
between the parties without applying 
his mind to the question whether any of 
the grounds of eviction set out in section 
10 of the Madras Buildings (Lease and 
Rent Control) Act, 1960 existed or not, 
is a nullity and as such not executable. 
The contention of the learned Counsel for 
the petitioner is that the order of evic- 
tion, dated 16th March, 1965 passed by 
the Rent iController on the basis of the 
compromise is a nullity and cannot be 
exécuted, and that the respondent cannot, 
therefore, have an order of eviction against 
the petitioner unless he establishes that 
there had' been a wilful default in pay- 
ment of the rent for the month of August, 
1967. Itis stated that the rent for August, 
1967 had already been deposited into 
Court as the respondent refused to receive 
the same on the ground that the rent 
was (not) sent before grd September,1967, 
and that in the- circumstances it cannot 
be:said that the default was wilful so:as to 
entitle the respondent! to have an evic- 
tion order'passed: -` Ba? Sar pis 

{ r ry ae ti t 
4. The learned Counsel for the respon: 
dent, however, states that the eviction 
order, dated 16th March, 1965 passed is 
not based merely on the compromise that 
the Court has, after referring to ‘the 
compromise, passed‘ an order of eviction 
if the tenant commits a ‘default in pay- 
ment of rent in future and that'such an 
order cannot be nullified by the principle 
laid down by the Supreme Court in the 
above decisions. The learned Counsel 
also relies on the decision of Maharajan, J. 
in Ramiah Chettiar v. Shankarlingam Pillai*, 
in support of his contention that 
the tenant having admitted the default 
in payment of rent and submitted to a 
decree for eviction on condition that it 
will remain suspended so long as the 
tenant continues to pay the rent regularly 
in future, the eviction orders passed would 
be quite valid and enforceable. 





1. (1970) 2 S.C.J. 153 : (1970) 2 S.C.R. 432: 
2.. (1909}2 Sc J. 145.: A,IR. 1970 S.C. 838. 
3. A.I-R! 1970 S.C. 794. 
4. (1970) 1 M.L.J. 483, 
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Maharajan, J. has expressed: 


“Tf, in this case, the joint endorsement 
had admitted that the tenant had com- 
mitted default in the payment of rent 
and was therefore liable to eviction, 
and if further an eviction order had! 
been passed by the Rent Controller 
with a condition that it would remain. 
suspended so long as the tenant con- 
tinued to pay the rent regularly in 
future, and would come into force the 
moment he committed’ default it would. 
perfectly be an enforceable order. 
But, unfortunately, that is not the 
case here.” 


It is seen from the facts of the case before 
the learned Judge that the landlord 
applied for eviction under section 10 (2) 
(t) of Madras Act (XVIII of 1960) on 
the ground of wilful default in payment 
of rent and the Rent Controller passed: 
the following order: i 


‘Joint endorsement made. Petition. 
is ordered in terms of the joint endorse- 
ment.” ' 


and the joint endorsement wasto the 
following effect: ; 


` “ The respondent hereby agrees that 
in future he will pay the petitioner 
regularly the monthly rent due for 
` every Tamil month on or before the 
` roth of the succeeding Tamil month. 
_ I hereby agree that in case I fail 
to pay in ‘future the rent due for a 
month on or before the roth of the 
succeeding month, the petitioner shalf 
in these very proceedings and without 
notice to me, take possession of the 
petition schedule premises. Judgment 
may be rendered in accordance with 
these terms.” 


5. The question was whether the order 
of eviction passed by the Rent Controller 
on the basis of the above endorsement 
was valid and executable on the 
tenant committing default in payment of 
the rent in future in according with the 
Joint endorsement. The learned Judge 
observed that there is nothiag in the 
Act which empowers the Rent Controller- 
to order eviction if default be committed 
in future, that the Rent Controller, who 
is a creature of the statute and whose 
jurisdiction is circumscribed and limited 
by the provisions thereof, has no power 
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to direct eviction on the basis of an antici- 
patory default. The learned Judge also 
expressed that it is not open to the land- 
lord or the tenant to contract themselves 
out of the obligations under the Act or 
to agree to resort to a procedure not con- 
templated by the Act. I am of the view that 
the decision of Maharajan, J., supports 
the petitioner’s contention rather than 
that of the respondent. In this case the 
compromise memo. recites the fact that 
ithe tenant has paid all the prior rents and 
that he is agreeable for an eviction order 
being passed if a default is committed in 
yment of the rents in future on or 
Leer the third of the succeeding month. 
There is no finding by the Rent Controller 
that the- tenant has committed wilful 
default entitling the landlord to have 
an order of eviction. The Rent Control- 
er has passed the eviction order only on 
the basis of the compromise. The refe- 
rence to the payment of earlier arrears 
in the compromise memo. cannot be 
treated as an admission that the ‘tenant 
had committed wilful default in payment 
of the past arrears. Unless the Rent 
Controller applies his mind and finds that 
there‘ has been a wilful default in pay- 
ment of the arrears of rent either on the 
is of the evidence adduced before him 

or on the basis of the admission made by 
the tenant in the compromise mémo. he 
is not entitled to pass 4 decree for eviction, 
It should, therefore, be held in these 
cases that the eviction orders had been 
passed by the Rent Controller only on 
the basis of the compromise memo. It 
is true that the eviction orders in these 
cases had been made executable only in 
the event of future defaults and that if 
an eviction order is validly passed, its 
operation can be made to depend on a 
future event. But the basic fact is that 
the eviction orders had not been passed 
for any of the grounds set out in section 10 
of the Act. Hence I find that the evic- 
tion order passed in this case is invalid 
and inexecutable, in view of the decisions 
f the Supreme Court referred to above. 
I am not therefore inclined to agree 
with the view of the learned District 
Judge that the rights of the parties ate 
governed by the compromise order, dated 
16th March, 1965, passed by the Rent 
Controller. i 


6. In the result, the revision petitions 
are allowed and orders of the learned 


THE MADRAS LAW JOURNAL REPORTS 


[1971 


District Judge are set aside. But, in 
the circumstances, there will be no order 
as to costs. 


V.M.K. Petitions 


allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—R. Sadasivam, FJ. 
Karuppa Goundar 


U. 
Chinna Angappa Goundar Respondent. 


Civil Procedure Code (V of 1908), section 146 
and Order 21, rule 16—Scope—Ci 1 
decree—Person ing to the interest of 
the decree-holder, if can avail himself of section 
146 when there is no scope invoking Order 21, 
rule 16. i 

The respondent in this case did' not get 
an assignment of the decree in so far as 
it is in favour of the first defendant in 
the suit; but he only purchased the pro- 
perty which formed the subject-matter of 
compromise decree from the first defen- 
dant in the suit. Hence there is no sco 
for invoking Order 21, rule 16 of the 
Civil Procedure Code in this case. But 
section 146 is wider in its amplitude than 
Order 21, rule 16, and enables persons 
who have succeeded to the interests of 
the decree-holder in whole or in part, to 
execute, the .decree. Therefore, having 
regard. to the terms of section 146 of the 
Civ; Procedure Code persons in the 
position of respondent can also enforce 
the rights under the compromise decree 
against the opposite party. [Para. 6] 


Petition under section 115 of Act (V of 
1908) praying the High Court to revise 
the order of the Court of the District 
Munsif of Tiruppur, dated 11th December, 
1967 and made in I.A. No. 1809 of 1966 
in O.S. No. 235 of 1947. 


K. Ramaswamy and A. Sarojini Bai, for 
Petitioner. 


T. R. Rajagopalan and V. Janakiraman, for 
Respondent.. 
The Court delivered the following 


JupGMEnT.—Petitioner is the second 
defendant in O.S No. 235- of 1947 on 


Petitioner * 





*C.R.P. No. 1751 of 1968. ‘3th October, 1970, 


i] 'KARUPPA GOUNDAR ¥. CHINNA ANGAPPA GOUNDAR (Sadasivam, J.). 


the file of the Court of the District Munsif 
Tiruppur. The respondent Chinna 
Appa one filed I.A. No. 1809 
of 1966 in the said suit as the representa- 
tive-in-interest of the first defendant in 
the suit under sections 146 and 151 of 
the Code. of Civil Procedure, to amend 
the compromise decree and it is against 
the order allowing the amendment, the 
petitioner-second defendant has come 
forward with this Civil Revision petition. 


2. Unfortunately, the compromise ente- 
red into between the parties in the suit 
was not made part of the decree. On 
account of this defect, the decree drafted 
in the suit referred to the common cart- 
track as proceeding also to the south of 
survey field No.295 which is not mentioned 
in the compromise. The learned District 
Munsif in allowing the amendment has 
merely brought the decree in accordance 
with the compromise in the suit. Sri 
K. Ramaswami appearing for the peti- 
tioner is not able to show how this is 
wrong. 

3. But the contention of Sri K. Rama- 
swami is that the respondent is not entitled 
to invoke section 146 of the Civil Procedure 
Code to have the compromise decree 
amended as prayed for by him. He relied 
on the decision in Bhandari v. Ramachandra 
that a decree-holder alone is entitled to 
execute a'decree. The plaintiff in that 
case assigned the decree to be passed in 
his favour to another, but the suit was 
allowed to proceed in the name of the 
assignor only, It was held that the assig- 
nee was not entitled to execute the decree 
as the transferee decree-holder within the 
meaning of section 232 of the old Code 
of Civil Procedure. It was pointed out in 
that decision that a decree-holder must be 
construed as meaning decree-holder in 
fact and not as including a party who in 
equity may afterwards become entitled 
to the rights of the actual decree-holder, 
and that the words of the section relating 
to a transfer of a decree cannot be con- 
strued so as to apply to a case where there 
was no decree in existence at the time of 
the agreement. It should be noted that 
section 146) of the Code of Civil Procedure 
is a new provision introduced under the 
Civil Procedure Code of 1908 and this 
came into existence subsequent to the 





1. (190717 M.LJ. 391. 


233 


above decision. It is true in Sampath 
Mudaliar v. Sakunthala Ammal’, Jagadisan, 
J., has taken a similar view and he has. 
observed that the true principle is that a. 
decree cannot be executed by anybody 
other than the decree-holder, except by 
an assignee who satisfies the requirements. 
of Order 21, rule 16, and that section 146. 
of the Civil Procedure Code cannot have 
the effect of overriding the provisions of 
Order 21, rule 16, Civil Procedure 
Code. It is true that in a case falling 
under Order 21, rule 16, Civil Proce- 
dure Code, there will be no scope for 
relying on section 146 of the Code of 
Civil Procedure, which specifically pro- 
vides for its being invoked only in so far 
as there is no other provision in the Code: 
relating to the matter. But the learned 
Judge has proceeded to find that after a 
decree had been passed, Order 21, rule 16, 
Code of Civil Procedure, cannot be evaded: 
by resorting to section 146 of the Code. 
But Kailasam, J., in Ponniah Pillai v. 
Natarajan Asari*, has taken a different 
view. He has held in this decision that 
a person who claims to be entitled to the 
benefit of the decree, but who does not 
answer the description under Order 21, 
rule 16, Civil Procedure Code, is not 
precluded thereunder from making an 
application which the person from whom. 
he claims could have made, as provided. 
under section 146 of the Code. This 
decision has been followed by Venkata- 
raman, J.,in Rengaswami v. Rengammal.® 


4. The Supreme Court in Jugulkishore 
Saraf v. Raw Cotton Co., Ltd.*, has discussed 
the precise scope and ambit of section 
146 and Order 21, rule 16, Civil Proce- 
dure Code. The Supreme Court has 
pointed out that a person may become 
entitled to the benefits of a decree without 
being a transferee of the decree by assign- 
ment in writing or by operation of law in 
which case he falls within the scope of 
Order 21, rule 16 of the Civil Procedure 
Code, and if he is not such a transferee, 
he may avail himself of the provision 
under section 146, if all the conditions 


: 1. LL.R. (1964) 2 Mad. 363 : (1964) 2 M.L.J- 
63. 
2. (1967) 2 M.L.J. 281. 
3. (1969 2 M.L.J. 610: ALR. 1969 Mad. 271. 
4. (1955) S.C J. J aaa 1 S.C.R. 1 369: 


(1955) 1 M.L.J. (S.C.) 22 
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are fulfilled. Kailasam, J., has referred 
to this observation of the Supreme Court 
that the transferees who do not fall under 
‘Order 21, rule 16 ofthe Civil Procedure 
Code may avail themselves of the provi- 
sions of section 146, Civil Procedure Code. 
But as already pointed out, Jagadisan, J., 
took a different view on the ground that 
the Supreme Court did not hold that 
after the passing of the decree any transfer, 
though not in the form of transfer of the 
decree, would yet enable the transferee 
to proceed under section 146. 


5. The following passage at page 565 of 
Mulla’s Code of Civil Procedure, 13th 
edition, Volume I, clearly summarises 
the position :— 
‘* This section (section 146 ) is wider in 
its amplitude than Order 21, rule 16, 
and enables persons who have succeeded. 
to the interests of the decree-holder in 
whole or in part, to execute the decree. 
Where the plaintiff assigned book 
debts on which he had filed a suit and 
the suit was then decreed, it was held 
by the Supreme Court that the assignee 
was entitled to execute the decree, not 
under Order 21, rule 16, because there 
was no ‘assignment of the decree but 
under this section because he had 
become entitled to the benefit of the 
decree under the decree-holder. The 
law is thus settled that persons claiming 
in the right of the decree-holder can 
apply to execute the decree, though 
they have not obtained an assignment 
sen Pon in Order 21, rule 16. 
ae an therefore ‘expressed in 
some decisions that it is only those 
persons who can bring themselves 
within Order 21, rule 16, that can exe- 
cute the decree is not good law. Like- 
wise, a decree can be executed not only 
against the judgment-debtor on record, 
but against all persons represented by 
him ”. 


6. Unfortunately, the transfer deed in 
favour of the respondent is not before this 
Court. But in paragraph 4 of the affida- 
vit in support of I.A.No. 1809 of 1966 on 
the file of the lower Court, it is stated that 
the respondent herein purchased the 
share in the properties that had fallen to 
the first defendant in the said compromise. 
‘Thus, the respondent did not get an 
assignment of the decree in so far as it is 
in favour of the first defendant in the 
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suit; but he only purchased the pro- 
perty which formed the subject-matter o 
the compromise decree from the first 
defendant in the suit. Hence there is no 
scope for invoking Order 21, rule 16, of 
the Civil Procedure Code in this case. I 


have already referred to the passage in 
Mullas’ Civil Procedure Code that section 
146 is wider in its amplitude than 


Order 21, rule 16 of the Code. In Smt. 
Saila Bala Dassi v. Nirmala Sundari Dassi+, 
the Supreme Court observed that section 
146 was introduced with the object of 
facilitating the exercise of rights by persons 
in whom they come to be vested by devolu- 
tion or assignment and that, being a bene- 
ficient provision, it should be construed 
liberally and so as to advance justice, 
and not in a restricted or technical sense. 
It could not be disputed that under the 
compromise decree proceedings could be 
taken against the respondent in respect of 
the rights given to the plaintiff in that 
suit. Having regard to the terms of 
section 146 of the Civil Procedure Code 
persons in the position of respondent can 
also enforce the rights under the com 
promise decree against the opposite party. 
Thus, in this case, the ndent who has 
obtained the rights of the first defendant 
in the compromise decree is entitled to 
enforce those rights in the same manner as 
the plaintiff in the suit could have enforced 
his rights under the compromise decree 
against the respondent herein as the repre- 
sentative-in-interest of the first defendant. 
The lower Court has therefore rightly 
invoked section 146 of the Civil Procedure 
Code and found that the respondent is 
entitled to ask for the amendment of the 
compromise decree. ‘The amendment 
has been rightly allowed on the merits of 
the case. For the foregoing reasons, the 
Civil Revision Petition is dismissed with 
costs. 


V.M.K. Petition dismissed. 








(1938) S.C.J. Ae 610258) 2 An.W.R. (S.C.) 
99; " ALLR. 1958 S.C 


q] THE NILAMBUR KOVILAGAM p. STATE OF TAMIL NADU. 


IN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS. 

{Special Original Jurisdiction.) 

Present :-—K. Veeraswami, C.J., and P. 
R. Gokulakrishnan, F 


"The Nilambar Kovilagam, Nilambar, by 
the Receiver- Cum-Commissioner Sri T. R. 
Balakrishua Iyer and others.. Petitioners* 


U. 


The State'of Tamil Nadu by the Secretary 
to Government, Reyenue Department, Fort 


St. George, Madras-9 Respondent, 
Gudalur Fanmam Estates (Abolition and 
‘Conversion into Ryotwari) Act (XXIV 


of 1969) and Constitution of India (1950), 
Article 31-A—JFanmam lands—Settlement 
re-setilement in Gudalur Taluk, if had con- 
verted janman lands into Janmam Estates. 


‘The question is whether by the introduc- 
tion of the settlement and resettlement 
in Gudalur taluk, Janman lands in the 
taluk became ryotwari lands. That 
would depend upon the actual terms and 
effect of the settlement and resettlement 
and what was actually done in the taluk 
which could be said to have put an end 
to the incidents of the janman tenure and 
converted the lands into ryotwari lands. 


Held: ‘A review of the whole mat- 
ter will establish (1) judicial decisions 
over a long period, and, therefore, the 
‘Government, recognised that the janmi 
‘was the proprietor who had the absolute 
proprietary right in the soil subject only 
to payment of revenue: (2) janmam right 
in the proprietor has never been since 
ey of State v. Ashtamurthi, (1890) 

I. L. R.: 13 Mad. 89 interfered 
with in the settlement or resettlement 
(3) the settlement and resettlement were 
meant merely for fixing revenue which 
was not on the actual basis of net produce 
or on the principles applicable to ryotwari 
-assessment;' (4) the system of darkhast and 
razinama 6 any perme was given 
up after 1888 if janmam land was 
waste it was not assessed; (5) the registra- 
tion from 1894 was both of private 
janman and Government janman and 
they were classified separately; private 


118, 119, 120, 121, 185, 


* W.P. Nos. 64, 117, 
26th October, 1970. 


186 and 220 of 1970. 
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janmi paid no janmabhogam but an 
occupier of Government Janman land 
paid janmabhogam; (6) the Janmabho- 
gam collected by the Government and 
the revenue paid to it were regarded as 
distinct entities and the janmabhogam 
was collected in addition to the revenue, 
though both the items of charge were 
after the resettlement were merged into 
one; (7) pattas were given to janmis 
from 1894 but they were only for the 
purpose of revenue and could not legally 
interfere with the private proprietary 
right of the janmi in his janman lands and 
(8) the principle of settlement as finally 
adopted and the resettlement did not 
in any way affect the land tenures obtain- 
ing-in the District and caused no pre- 
judice to the proprietory right of the 
landholders. It will be clear therefore, 
that private janman lands have not 
through the settlement and resettlement 
been converted into ryotwari lands. As 
a result, janman lands in the W 

constitute janman estate to which the 
provisions of the Gudalur Janmam 
Estates (Abolition and Conversion into 
Ryotwari) Act are applicable. 
Because of Article 31-A (2) (a) (i) of 
the Constitution, janmam right is an 
estate for the purpose of the Article 
and the Act:is therefore protected by 
Article 31-A (i) from an attack based on 
violation of Articles 14, 19 and 31. 


[Para. 10.] 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavits filed therewith the High Court 
will be pleased to issue writs of manda- 
mus directing the State of Tamil Nadu 
to forbear from enforcing the provisions 
of the Gudalur Janmam Estates (Abolition 
and Conversion into Ryotwari) Act, 
(XXIV of 1969), in respect of the lands 
of the petitioner in the Gudalur taluk of 
the Nilgiris District and from taking over 
possession of the said properties (1) includ- 
ing the forests, waste lands, teak planta- 
tions, etc. (in W.P. No. 64 of 1970) and 
(#) including cultivated trees, forests, 
waste and other lands (in W.P. Nos. 117 
to 121, 185, 186 and 220 of 1970) or the 
accounts, documents, registers, etc. or in 
any manner interfering with the posses- 
sion of the lands of the petitioner in each 
of the petitions. 


256 


V. Vedantachari, for Petitioner in W.P. 
No. 64 of 1970. 


M. K. Nambiyar for V. Manivannan, 
Mrs. Nalini Vasudevan and M. Krishnappan, 
for Petitioner in W.P. Nos. 117 to 121 and 
185, 186 and 220 of- 1970. 


The Advocate-General assisted by the 
Government Pleader, for Respondent. 


The Judgment of the Court was delivered 
by 


Veeraswamit, C.F.—If the lands of the 
petitioners are held to be janmam lands 
and constitute janmam estate as defined 
in the Gudalur Janmam Estates (Aboli- 
tion and Conversion into Ryotwari) 
Act, 1969, the provisions of the Act will 
apply to the lands, and as janmam lands, 
they will be an estate within the inclusive 
definition of the term in Article 31-A (2) 
and the Act will also receive the protection 
of Article 31-A (1) of the Constitution. 
But, if, on the other hand, as alleged by 
the petitioners what were janmam lands 

e in course of time ryotwari lands, 
the said Act (to be referred to hereafter 
as Janmam Estates Abolition Act) will 
have no application to them. As the 
petitions raise a common question, we 
shall refer to the facts in W.P. No. 117 
of 1970, since they are typical of those in 
the others, The petitioner in that case 
is O’Valley Estates Ltd., which is a 
company engaged in plantation industry 
and is cultivating and manufacturing tea 
and other plantations products in 
O’Valley Village of Gudalur Taluk, 
Nilgiris District. It is having an estate 
of an extent of 20,000 acres or there- 
abouts which had in about the rgth 
century been taken on lease from Nilam- 
bur Kovilagam, who were the owners 
thereof. The Wynaads comprised the 
taluk of Gudalur in the Nilgiris District 
and the taluk of W in the Malabar 
District. ‘The whole area was originally 
included in Malabar District but the 
portion comprised in Gudalur Taluk was 
transferred to the Nilgiris District in 
the year 1877. Gudalur Taluk contains 
12 desams. It is not in controversy 
that originally land owners in Malabar 
were janmis and considered to be absolute 
propa proprietors of the lands. Settle- 
ment was introduced in the Gudalur 
Taluk between 1886 and 1889 and. re- 
survey and re-settlement; in’ or about 
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1928. The lands in the taluk have been. 
classified as ryotwari or as inam as the 
case may be in the resurvey and re- 
settlement registers. So far there is no 
dispute, but the parties differ as to the 
effect of the settlement and re-setthment. 
upon the tenure of the land. The peti- 
tioners assert that as a result of them, the 
lands ceased to be janmam lands and are 
now governed by the ryotwari tenure. 
The State denies that that is the effect, 
and contends that notwithstanding the 
settlement and re-settlement, the lands 
continue to have the character of Panni 
lands and that they have not actuall 

been held under ryotwari pattas with 
reference to the rate of assessment, classi- 
fication of soils, etc. It is pointed out 
that a sizable extent of janmam land is. 
assessed at the rate of Rs. 0.0.6 per acre 
as against the ordinary taram rate of 
Rs. 2 for such lands. For example, for 
survey No. 33/1-A of Gudalur village, 
the petitioner in W.P. No. 64 of 1970 par 
an assessment at the rate of Rs. 0.0.6 for 
944 acres which is equal to Rs. 29-8-0: 
while the rate for survey Nos. 33/1-B and 
33/AG is Rs. 2 per acre, Similarly for 
survey No. 46/1 the petitioner in W.P. 
No. 117 of 1970 in O’Valley village pays 
an assessment of Rs. 437 at Rs. 0.0.6 
for an extent of 13,985 acres. It is further 
stated that only for administrative pur- 


: poses the lands have been grouped under 


different classifications such as ryotwari 
tenure, inam tenure etc. The State would 
say that mere existence of old survey, 
settlement and re-settlement registers can- 
not be the basis to conclude that those 
areas have been converted into ryotwari, 
based on the principles applicable to 
the ryotwari system and that even in 
the settlement and resettlement registers. 
relating to Gudalur taluk, there is no 
reference to soil classification, irrigat ion 
sources, determination of money rates 
to be applied to different classes and sorts 
of soils in the various groups of villages 
which form part and parcel of the require- 
ments to effect ryotwari settlement. So 
the crux of the matter is to find whether 
jenmam lands, as they were originally 
have lost their character as such and have 
become ryotwari lands as the result of 
the settlement and resettlement. 


2. The Janmam Estates Abolition Act, 
which received the assent of the President 
on 6th December, 1969, and published 
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on 17th December, of the same year, is 
intended to provide for acquisition of the 
rights of, the janmis in janmam estates 
in the Gudalur taluk of the Nilgiris 
District and the introduction of ryotwari 
settlement in such estates. The state- 
ment of ‘objects and reasons in the Act 
refers to the fact that in pursuance of the 

licy of abolition of all intermediaries 
Peiwen the Government and the actual 
cultivators, the zamindari, under-tenure 
and inam estates and all minor inams, 
leaseholds, etc., had been abolished under 
the various legislative measures and all 
these lands had been converted into 

twari lands by the grant of patta to 
the persons entitled thereto. But all 
the same, the special system of land hold- 
ing known as the janmi system was still 
in vogue in the Gudalur taluk of the 
Nilgiris District. According to the defini- 
tion of ‘estate’ in Article 31-A (2) (a) 
of the Constitution, any janmam right 
in the States of Tamil Nadu and Kerala 
also constitutes an estate. In the cir- 
cumstances, the statement goes on to say, 
the Government decided to abolish the 
system of janmam tenure on payment 
of compensation to the janmis at the 
rate of ‘twenty times the average net 
annual income derived by them from 
the janmam estate and that the jenmi and 
the verumpattamdar would be entitled 
to ryotwari patta for any land on proof 
of personal cultivation for three agricul- 
tural years and that if no janmi or verum- 
pattamdar was entitled to patta, any 
other person who had cultivated the 
land for three agricultural years would be 
entitled 'to such patta. The Act is 
exactly on the pattern of the Act relating 
to the abolition of Zamindaris and inams. 
By section 3 every janmam estate, on and 
from the! notified date, shall stand trans- 
ferred to the Government and vest in 
them free of all incumbrances. The 
following other provisions provide for 
grant of ryotwari pattas, survey and 
settlement of janmam estates, determina- 
tion and payment of compensation and 
miscellaneous matters. ‘Appointed day’ 
means the date appointed by the Govern- 
ment under section 1 (4) which says that 
the Act shall come into force on such-date 
as the Government may, by notification, 
appoint.: The expression ‘jenmi? is 
defined by section 2 (7) to mean a person 
entitled ito the absolute proprietorship 
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of land and includes a trustee in respect 
thereof and the previous clause defines- 
a ‘janmam estate’ as any or 

cels of land included in the holding of a 
3. In the Glossary to the Fifth Report 
‘janmam’ is said to imply birth, birth. 
right, hereditary or proprietary right in 
the soil. We find from the Madras 
District Gazetteers relating to Malabar 
that the origin of Janmam has been. 
stated thus at page 305: 


“ Parasurama created Malayam, the 
Keralabhumi, and gave it as a gift to 
the Brahmins of the 64 gramams. The 
gift of flower and water given to the 
sixty-four gramams together for their 
enjoyment is called janmam.”’ 


On the basis of this and other texts, the 
Gazetteer adds: 


“the Brahmins support their claim 
that they and they alone have always 
enjoyed the full janmam or proprietary 
right in the land; and as Brahmins are 
expressly exempted by Manu from 
payment of taxes, the tradition is- 
offered as a simple and satisfactory 
explanation of the absence of any 
general land revenue in Malabar at 
the time of the first Mysorean. 
invasion.” 


The early British administration appears- 
to have generally accepted this tradition,. 
though it seems that they were more 
concerned with giving an accurate account. 
of the land tenures as they found them. 
In 1793 one Mr. Farmer, one of the first 
Commissioners for inspecting the countries. 
ceded by Tippu Sultan, reported that 
the rs of land were of two des-- 
criptions: (1) Jelm-kaars or free holders. 
who held their lands either by purchase 
or by hereditary descent and (2) Kanoon- 
kaars or mortgagees, to whom an actual! 
delivery of the land appeared to be made, 
although the money taken upon it was- 
not at all proportioned to the value of 
the land. In 1800 Dr. Buchanan referred 
to the Janmis before the conquest by 
Hyder as the actual lords of the whole soil.. 
Major Walker, who prepared in 1801 
an elaborate’ treatise on the several forms- 
of conveyance and leases, stated that 
jenma- the entire right 
to the soil and no earthly authority 
could justly deprive him of it, but his. 
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right was confined to the property and 
he possessed neither judicial nor political 
authority. Mr. Thackeray reporting on 
land tenure in 1807 has observed to the 
‘same effect and said that almost the whole 
of the land in Malabar, cultivated and 
uncultivated, was private property and 
held by janmam right, which conveyed 
full absolute property in the soil. Accord- 
ing to one Mr. Warden, who was Collector 
of Malabar from 1804 to 1816, the jenm 
right of Malabar vested in the holder an 
-absolute property in the soil. 


4, In Secretary of State v. Ashtamurthi}, 
in which considerable evidence was 

examined, it was pointed out that jenmis 
or the proprietors of the soil in Malabar 
had long been in the habit of leasing out 
the greater portion of their estates to 
kanomdars who were thus in the imme- 
diate occupancy of the greater part of 
the soil. Parker, J. one of the members 
«f the Division Bench, observed: 


‘“This was the State of things at the time 
‘of Hyder’s conquest and the British 
‘‘Government is stated to have continued 
the practice of the Mysore Government 
in settling the assessment with these 
‘kanomdars. At the annexation of 


-Malabar in. 1799 the Government dis- | 


‘claimed any desire to act as the pro- 
‘prietor of the soil, and directed that 
rent should be collected from the 
immediate cultivators, Triambad Ranu v. 
-Nana Bhavani? and Secretary of State v. 
Vira Rayan’, thus limiting its claim to 
revenue. Further, in their despatch 
-of 17th December, 1813, relating to 
the settlement of Malabar the Directors 
«observed that in Malabar they had no 
‘property in the land to confer, with 
the exception of some forfeited estates. 
‘This may be regarded as an absolute 
‘disclaimer by the Government of the 
‘day of any proprietary right in the 
jenmi’s estates, and is hardly consistent 
with the right of letting in a tenant 
which is certainly an exercise of pro- 
prietary right.” 


We will have occasion to refer to Secretary 
of State v. Ashtamurthi1, in greater detail, 
but at this stage we may note that it 
was clearly pointed out by both the 


1. (1890) F.L.R. 13 Mad. 89. 
2. ered 12 Bom. H C.R. 144. 
3. (1886) LL.R 9 Mad. 175. 


learned Judges who decided the case, 
that janmam was an absolute proprietary 
right i in the soil, subject only to liability 
to payment of revenue. Meenakshi v. 
Secretary of State! and Neelakhandan 
Nambudripad v. The Secretary of State%, 
also affirmed that janmis owned absolute 
rights in the soil of the land. Subba 
Rao, J. (as he then was) observed in 
Kochunt v. States of Madras and Kerala’. 


**Under the definition, any janmam 
right in Kerala is an ‘estate.’ A 
janmam right is the freehold interest in 
a property situated in Kerala. Moor 
in his ‘ Malabar Law and Custom’ 
describes it as a hereditary proprietor- 
ship. A janmam interest may, there- 
fore, be described as * proprietary intė- 
rest of a landlord in lands,’ and such a 
janmam right is described as ‘estate’ 
in the Constitution. Substituting 
‘janmam right’ in place of ‘estate’ in 
dak 2 (b) the ‘rights’ in Article 31-A 
(1) (a) will include the rights ofa pro- 
prietor and subordinate tenure-holders 
in respect of a janmam right..:..... 
Janmam right is a freehold interest 
in property and the landlord is called 
janmi’. He can create many subordi- 
nate interests or tenures therein, such 
a verumpattom (simple lease), Kushi- 
kanom (mortgage of waste land with 
a view to its being planted on) 
Kushikanapaitam (mortgage of waste 
land for improvements, the tenant 
paying rent), kanom kuzhikanom. .”’ 


A janmi is, therefore, an absolute pro- 
prietor of. the soil, subject only to the 
liability to pay land revenue, the claim 
to revenue having probably come ‘into 
being some time after 1802. In S. 
Sabhayogam v. State of Kerala*, his right 
as such has been recognised. Section 3 
(12) of the Malabar Tenancy Act proceeds 
on the footing that a janmi is absolute 
proprietor of the soil and that is what is 
mentioned in the definition of janmi in 
the Gudalur Janmam Estates lition 
Act. Janmam tenure, therefore, is one 
in which the janmi has an absolute pro- 
prietary right in the soil and is entitled 
to create sub-tenures:.as observed by 





1. 520) 1 L.W. 307 : 26 M.L.J. 385, 

2 1960) 12 L.W. 371 : 55 I.C. 770. 

3. (1960) 3 SCR. 887 : : (1961) 2 S.C.J. 443 : 
ALR. 1960'S.C. 1080 at 1087. 

4. ALR. 1963 Ker. 101. 
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‘Subba Rao, J. (as he then was) in Kochuni v. 
States of ‘Madras and Kerala’, He holds 
the property directly under the Govern- 
“ment, not!as a tenant, but as a proprietor, 
‘subject only to the liability to pay the 
tax or revenue. Incidentally it follows 
that janmam right carries the indicia of 
.an estate ‘as is understood in the law of 
land tenures in Madras. The expression 
‘estate’ has been defined in the Madras 
‘Estates Land Act, 1908, which is a law 
relating to land tenure. Madras Regu- 
lation XXVI of 1802, the Madras Pro- 
-prietary Estates’ Village Service Act, 1894, 
“The Malabar Land Registration Act, 1895, 
and the Madras Survey and Boundaries 
Act, 1897, contain definitions of an 
‘estate’ which though not enactments 
relating to tenures, point to the basic 
-elements of an estate, namely, the holder’s 
-proprietorship in the land and direct 
relation to the Government by paying 
‘the land revenue to them and capacity 
-to induct; sub-tenures involving the: rela- 
‘tionship of landlord and tenant. 
5. Can jit be said that these basic 
-elements lof janmam lands, which we 
noticed about, have ceased to exist and 
the janmam lands have become ryotwari 
lands by teason of the introduction of the 
-settlement and resettlement? What 
«constitutes ryotwari tenure is well settled. 
In theory; a ryotwari pattadar is not the 
proprietor of the land and there is cer- 
tainly no possibility of occupancy ryots 
under the ryotwari pattadar. Also the 
pattadar, if he so desires, may relin- 
-quish his holding in favour of the 
Government so as to be relieved of the 
‘liability to pay revenue. But what he 
relinquishes is not his ownership in the 
-soil, but only his right as a tenant under 
the Government. The basic assumption 
-on which a ryotwari tenure proceeds is 
that the Government or State is the owner 
of the land and that ryotwari pattadar 
is the tenant and, therefore, the Govern- 
ment is entitled to share the produce, 
the Government’s share being determined 
on a system of survey, field classification 
cand net produce. It will suffice to refer to 
the authoritative statement as to the 
ryotwari ‘system in K. Kunhtkoman v. 
State of Kerala1. Wanchoo, J., who spoke 
for the Court, stated: 

1. (1961) 2 S.C.J. 443: A.LR. 1960 S.C.1080 

2. (1962),1 S.C.J. 510: Lax 1 An.W.R 
Ey 213: (1962) 1 M.L.J. (S.C.) 213: AIR. 
962 S.C. 723 at 731. 


“ The holders of ryotwari pattas used 
to hold lands on lease from’ Govern- 
ment. The basic idea of ryotwari 
settlement is that every bit of land is 
assessed to a certain revenue and 
assigned a survey number for a period 
of years, which is usually thirty and 
ouch occupant of such land holds it 
subject to his paying the land revenue 
fixed on that land. But it is open to 
the occupant to relinquish his land or 
to take new land which has been 
relinquished by some other occupant 
or become otherwise available on 
payment of assessment (see Land 
Systems of British India by Baden- 
Powell, Volume III, Chapter IV, Section 
II, page 128). Though, theoretically 
according to some authorities, the 
occupant of ryotwari land held it under 
an annual lease (see Macleans, Volume 
I Revenue Settlement, Page 104), 
it appears that in fact the Collector 
had no power to terminate the tenant’s 
holding for any cause whatever except 
failure to pay the revenue or the'ryots’ 
own relinquishment or abandonment. 
The ryot is generally called a tenant 
of Government but he is not a tenant 
from year to year and cannot be ousted 
as long as he’ pays the land revenue 
assessed. He has also the right to 
sell or mortgage or gift the land or 
lease it and the transferee becomes 
liable in his place for the revenue. 
Further, the lessee of a ryotwari 
pattadar has no rights except those 
conferred under the lease and is 
generally a sub-ténant at will liable to 
ejectment at the end of each year. 
In the Manual of Administration, as 

uoted by Baden-Powell, in Volume 
III of Land Systems of British India 
at page 129, the ryotwari tenure is 
summarised as that ‘of a tenant of 
the State enjoying a tenant-right which 
can be inherited, sold, or burdened for 
debt in precisely the same manner as a 
proprietary right, subject always to 
payment of the revenue due to the 
State.’ 


Though therefore the ryotwari pattadar 
is virtually like a proprietor and has 
many of the advantages of such a 
proprietor, he could still relinquish or 
abandon his land in favour of the 
Government. It is because of this 
position that the ryotwari pattadar 
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was never considered a proprietor of 
the land under his patta, onek he 
had many of the advantages of a 
proprietor.” 


In that case the Court was concerned 
with the validity of the Kerala Agrarian 
Relations Act, 1961. The lands in ques- 
tion were situate in that part of South 
Canara which, in the wake of the States 
Reorganisation Act, 1956, became part 
of the State of Kerala. Peculiar to 
South Canara land tenure were two kinds 
of tenures, namely, mulawargdar and 
Sarkari geniwargdar. These tenures 
were something like the janmam tenure. 
But in this area ryotwari system was 
introduced in the early years of the 
current century and as pointed 
out by Sundaraja Iyengar in his 
“Land Tenures in the- Madras Presi- 
dency” II Edn., pp. 45-47” “‘after the 
introduction of th e ryotwari system into 
South Canara, no distinction now exists 
between the wargadar, the mulawargadar 
and Kudutaledar and they are all 

twari pattadars.’’ Having regard to 

ese facts, the Supreme Court held that 
the lands changed to ryotwari tenure were 
not estates within the meaning of Article 
31-A (2) (a) of the Constitution. The 
Court contrasted the incidents of the two 
tenures and outlined the basic idea 
underlying as estate and the ryotwari 
tenure. It was pointed out that the 
basic idea of an estate was that the person 
holding the estate should be the proprietor 
of the soil and should be in direct rela- 
tionship with the State paying land 
revenue to it. Per contra, the basic 
idea of ryotwari settlement is that every 
bit of land is assessed to a certain revenue 
and assigned a survey number for a 
period of years, which is usually thirty; 
and each occupant of such land holds 
it subject to his paying the land revenue 
fixed on that land. But itis open to him 
to relinquish his land. A landholder 
in an estate is the proprietor of the land 
and, therefore, there is no question of 
relinquishment in his case. But in the 
ryotwari system the pattadar is the occu- 
pant of the Jand, not its proprietor, and 
hence he can relinquish if he so desires 
to avoid tax or land revenue. S. Sabhayo- 
gam v. State of Kerala! applying K. Kunhi- 


1. ALR. 1963 Ker. 101. 
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koman v. Staie of Kerala}, held that what 
was janmam land in Malabar in that 
case had been converted into ryotwari 
land on the introduction of the system and, 
therefore, the lands did not constitute 
an estate for the purpose of the Kerala 
Agrarian Relations Act, 1961. 


6. The whole question, therefore, is 
whether by the introduction of the settle- 
ment and resettlement in Gudalur taluk, 
janmam lands in the taluk became ryot- 
wari lands. That would depend upon. 
the actual terms and effect of the settle- 
ment and resettlement and what was. 
actually done in the taluk which could 
be said to have put an end to the incidents. 
of the janmam tenure and converted the 
lands into ryotwari lands. 


7. We find from the Revenue proceed- 
ings over the century that Wynaad has 
had peculiar features which made the 
revenue settlement unlike the usual ryot- 
wari scheme of settlement. History 
records that there was a rebellion by 
Pychy, who was a native chieftain. He 
was overpowered and his rebellion was. 
suppressed. By a tion issued: 
in 1805 the estate of the Pychy rebel and! 
those of his principal adherents had been. 
confiscated, but the confiscation does 
not appear to have been fully carried 
out and only paddy flats then under 
cultivation had been actually escheated. 
Hill forests and unoccupied tracts which. 
in Wynaad constituted the greater part 
of escheated property, remained unde- 
fined, but as time went on, and some 
lands were developed, there were 
encroachments by private persons setting. 
up vague claims to janmam right. In 
the circumstances, therefore, there were: 
repeated attempts to find a solution, but 
nothing was actually done until 1883.. 
In that year, one Mr. A. E. C. Stuart, 
I.C.S., was deputed to Wynaad with a. 
definite mandate to restrict his operations. 
to the enquiry into titles. But finding: 
that this by itself would not be sufficient, 
the Government resolved upon a revenue 
settlement of the taluk, and for that 
purpose directed complete land registered 
of the usual type to be prepared. On a 
scheme submitted in 1895 the principles. 
of the settlement were resolved upom 


B (1962) 1 SCJ. 510: ATR. 1962 S.C. 
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according to which taxation on the basis 
of cultivation was abandoned in favour 
of an assessment, on occupation. But 
it was decided that the settlement, like 
that of the Nilgiris Hills, should be an 
entirely special one, the soils being roughly 
arranged in classes or tarams and a scale 
of rates applied thereto. The patta was 
to be a mere note of the revenue payable 
and was to be issued in the name of the 
person, whether Janmi or not, who in 
virtue of occupation, paid the tax. The 
scheme included the ordinary system of 
darkhast ;and relinquishment. It seems 
even prior to 1885 a rate of Janmabhogam 
was charged which is referable to the 
Pepe) right of a janmi, which stood 
transferred to the Government cither by 
escheat or by other process. Unlike in 
the usual ryotwari scheme of determin- 
ing assessment, in fixing the rates, no 
attempt was made to estimate yield or 
cultivation expenses or to base the 
assessment upon any definite proportion 
of the net produce. Generally speaking 
wet lands were charged on a scale of 
rates rising from annas eight to Rs. 2-8-0 
and the soils would appear. to have been 
classified 'in classes, sorts or tarams to 
correspond with the money rates. Dry 
lands were not classified, but were arran- 
ged in four classes and assessed at rates 
ranging from annas eight per acre to 
Rs. 2 per acre. The highest class 
included ! forest lands and coffee and 
cinchona cultivation. Special rates were 
fixed for estates held under private 
janmis or acquired in good faith from 
private janmis who had been ousted by 
Government at the escheat settlement. 
Land under actual cultivation was 
charged | Rs. 2 per acre and what is 
called a pepper corn charge of six pies 
per acre; was levied on the unplanted 
portion. ' Estates held on Government 
patta were also charged the proper rate 

acre on the whole area occupies, 
whether : cultivated or otherwise, in 
addition! to the usual janmabhogam. 
This is the scheme of settlement first 
introduced a Wynaad in about 1886 or 
thereabouts by Mr. Stuart. This informa- 
tion is folnd from G.O. No.977, Revenue, 
dated 2nd September, 1884, G.O. No. 611, 
Revenue, dated 22nd July,1886, as well as 
G.O. No. 741, Revenue, dated 27th 
August, 1886. ‘The first of these Govern- 
ment Orders shows that the assessment 
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was fixed not on the basis of the net 
produce on a fieldwar taram classifi- 
cation, but the lands were broken into 
fields and a low rate of assessment fixed 
according to.the whole area of the block. 
We also find from the first of the Govern- 
ment Orders that Mr. Stuart’s classifi- 
cation was confined to three classes of 
lands: (1) cases where the holders 
declared that they had no Janmam 
right and admitted that of the Govern- 
ment in virtue of escheat, (2) cases where 
ig claimed to exercise in escheat 

ds Janmam right as trustees or on 
behalf of temples and similar institutions, 


-and (3) cases of estates and grants of 


mining rights uired from reputed 
janmis in lands which were, or could 
be, proved to be escheat lands. In the 
first case, the parties in occupation were 
to be confirmed on a charge of janma- 
bhogam. As to the second, it was found 
that was.a more difficult case, as the 
claims of alleged janmis were ill-defined 
as to the extent of the land and very 
slight and uncertain evidence was avail- 
able as to the status of the parties. The 
Government directed that the Settle- 
ment Officer should endeavour to effect 
an arrangement under which the inde- 
finite claims to janmam right in large 
tracts of land should be abandoned, the 
temples receiving in lieu of specific grant 
of land or of Jand revenue as service inam 
of the ordinary kind. Where, however, 
janmam rights of temple or temple 
trustees were proved, they would be 
registered like private janmam rights. 
In the last case, the observation was that 
in many cases the original title of the 
reputed or pretended janmis was baseless, 
and in some cases even fraudulently 
asserted. In view of this, the Govern- 
ment stated: : 

‘to enforce upon the present 
proprietors the Government claim to 
full janmabhogam on the whole extent 
of these properties would possibly be 

“Inexpedient, and would convert the 
settlement, intended for the quieting 
of titles, into a general disturbance of 
them. The amount of Janmabhogam 
at stake is too small to make it worth 
while to do this.” 


And so the Government’s direction was 
that where the land could be shown to 
be escheat, the person next in title to 
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the original false janmi should be required 
to attorn to Government and to pay to 
it as janmabhogam whatever sum, if 
any, was payable under the existing 
covenants to the janmi against whom the 
claim of Government by virtue of the 
escheat could be asserted. We find from 
the first of the said Government Orders 
that the question of Janmabhogam was 
independent of revenue (assessment). 
Tt was also pointed out that Janmabhogam 
wherever imposed and in whatever man- 
ner assessed, would be redeemable by a 
lump payment as under the then existing 
orders. In the next order of the Govern- 
ment which we referred to, reference was 
made to the existence of private property 
in Janmam lands and of subordinate 
tenures and absence of irrigation works 
maintained by Government. In view 
of this and other special features, the 
Government concluded that the proper 
course was io make the settlement of 
Wynaad an entirely special one as was 
done in the case of the Nilgiris Hills, 
the soils being roughly arranged in classes 
or tarams and a scale of rates applied 
thereto. The Government did not accept 
the Revenue Board’s proposal that all 
cultivable waste lands belonging to 
janmis should be assessed to land revenue. 
‘This was because, according to the Govern- 
ment Order, the land revenue was the 
Government’s share of the profits of 
cultivation and could not fairly be assessed 
on land which was unoccupied and which 
nobody wanted for that purpose. Further 
the Malabar custom, which the Board 
had referred to, went against than in 
favour of their argument. Then comes 
the following passage in the order of the 
Government: 


‘The patta under the new settlement 
of the Wynaad will be merely a note of 
the revenue payable to Government and 
should be .made in the name of the 
person who in virtue of occupation 
pays the revenue. Such person will 
not necessarily be the janmi, nor the 
actual cultivator. The occupant will 
be the person who has the control 
over and possession of the land, and the 
buildings and crops upon it which are 
the security for the public revenue.... 
The suggestion that with the new 
settlement the system of darkhast 
(application) and razinama (relinquish- 
ment) shall be introduced is approved.” 
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But, at the same time, the Government 
did not think it necessary that legislation 
was necessary since in its view ‘‘the 
question is one of general administration 
rather than that of settlement.” The 
general principles on which the settle- 
ment would be conducted are to be found! 
in Appendix-A to G.O. No. 741, Revenue, 
dated 27th August, 1886, and these 
principles are those which we have 
already referred to. To reiterate briefly,. 
the classification of land was to be in 
two main divisions, wet and dry, and! 
wet lands were to comprise paddy flats. 
and swamps known as ‘nilams’ ‘kandams” 
‘vayals’ and ‘Xellis’ (sic) and dry lands were 
to include all other lands on which dry 
cultivation(whether estate, garden, motan, 
ponam or takkal) was or could be carried’ 
on. Wet lands were assessed on a scale 
of nine rates extending from a minimum: 
of eight annas per acre to a maximum 
of Rs. 2-8-0 per acre, according to the 
various classes or tarams to which th 

belonged. Dry lands would be assessed’ 
on a scale of four rates ranging from a 
minimum of eight annas per acre to a 
maximum of Rs. 2 per acre. The highest 
class would include forest lands and 
coffee, cinchona etc. cultivation. 
Government janmam lands, whether 
wet or dry, would be charged janma- 
bhogam at the rate of eight annas -per 
acre in addition to assessment. On and 
after the introduction of the settlement, 
all lands, whether wet or dry, should be 
taken up or relinquished under the system 


of ‘darkhast? - and ‘razinama.’ The 
settlement was to remain in force for the 
usual period of thirty years. 


8. One important feature of the above- 
settlement was pattas were granted to. 
actual occupiers and no attention was 
paid to the janmis who had absolute 
proprietary right in the soil. This was 
the cause for the failure of the scheme, 
even before it had been given effect to. 


9. Secretary of State v. Ashtamurthi1, which. 
was decided on 19th September, 1889, 
by Parker and Shephard, JJ., ruled (1) 
that where land was private property as 
in Malabar, the right of the R Ee 
was limited to that of charging the pro: 
prietor with revenue, (2) that the Malabar 
Pattadar, unless a janmi, was not a. 
landholder within the meaning of the: 





1. (1890) LL.R. 13 Mad 89, 
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Revenue | Recovety Act, (3) that the 
practice of granting cowles to cultivators 
without the janmi’s permission was illegal 
and (4) that the Government had no right 
to effect a settlement with the Janmi’s 
tenant, as if he were the proprietor. 
These results of the decision have been 
acknowledged in G.O. No. 1902, Revenue, 
dated ist} November, 1926, which intro- 
duced resettlement in Wynaad. In that 
case, the plaintiff, as uralen of a certain 
devaswam, was a janmi. The Collector 
of Malabar had granted a patta to the 
end defendant, who held under ‘a cowle 
from him, Patta was granted without 
the knowledge of the janmi. ‘The patta- 
dar having defaulted, the land was 
brought to sale under the provisions of 
the Revenue Recovery Act, 1864, and 
the land! was purchased by the grd 
defendant at the revenue sale. The suit 
was to sét aside the sale. This Court 
held that) the interest of the janmi did 
not pass iby the sale. It appears that 
the patta| itself had been granted subject 
tó the right of ‘the janmi. A mass of 
evidence was examined in this case which 
covered the period between 1792 to 1859. 
The Government, which was the Ist 
defendant, alone ‘resisted the suit, but 
unsuccessfully. It was’ admitted that 
the land in Malabar was private property, 
but the | Government coutended’ that 
co-existent, with the proprietorship of 
the janmi was its 1ight to allot to any 
person not the’ proprietor of the soil 
the right to cultivate any waste land in 
the janmi’s estate which was capable of 
cultivation, but which the janmi had not 
cultivated.’ This right was sought to be 
founded upon the right of the State to 
derive a tevenue from all land cultivated 
or capable of cultivation. The conten- 
tion was rejected except that the Govern- 
ment had the right to charge revenue 
but to do no more in respect of the private 
property of the janmi in the soil. It is 
well worth extracting some of the impor- 
tant observations from the decision. 
Parker, J., one of the learned Judges 
says 2 | 


“ The evidence shows that the Janmis 
or the proprietors of the soil in Malabar 
have long been in the habit of leasing 
„out the greater portion of their estates 
to Kahomdars who are thus in the 
immediate occupancy of the greater 
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` part of the soil. This was the state of 
things at the time of Hyder’s conquest 
(Exhibit XIV) and the British 
Government is stated to have continued 
the practice of the Mysore Government 
in settling the assessment with these 
kanomdars. At the annexation of 
Malabar in 1799 the Government. 
disclaimed any desire to act as the 
proprietor of the soil and directed 
that rent should be collected from the 
immediate cultivators Triambak Ranu v. 
Nana Bhavani1, and Secretary of State v. 
Vira Rayan?. Thus limiting its claim 

-to revenue. Furthe:, in their des- 
patch of 17th December, 1813 relating 
to the settlement of Malabar the 
Directors observed that in‘ Malabar 
they had no- property in the land to 
confer, with the exception of some 
forfeited estates. This may be regarded. 
as an absolute disclaimer by the Govern- 
ment of the day of any proprietary right 
in the Janmis” estates and is hardly 
consistent with the right of letting in 
a tenant which is certainly an exercise 

` of proprietary right.” . 


It seems the first trace of the assertion of 
the right of the Government to allot to. 
any person the right to cultivate any 
waste land in the janmis’ estate was made. 
in’1827. But with reference to the speci-- 
men cowle submitted in Septémber,. 
1827, by one Mr. Sheffield, the Revenue 
Board said: ' . 


“The Board conclude that the form. 
of cowle which. the principal Collector 
has forwarded is-intended for unclaimed. 
` lands considered as belonging to the- 
.Circar; and that the expression ‘you. 
will be held accountable for the- 
Janmakar’s or proprietors’ share of the- 
produce’ is only meant to intimate to. 
the occupant that when his assessment. 
comes to be fixed, he will be regarded. 
as a mere tenant, not as proprietor, and 
will have to pay the whole of his 
landlord’s rent to the Circar.” . 


The Board of Revenue did not consider 
that the Government had power to 
grant cowles for other than unclaimed. 
lands which were at the disposal of the 
Government. It was pointed out by the- 





1, (1875) 12 Bom. H.C.R. 144. 
2. (1886) LL.R. 9 Mad. 175. 
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learned Judge that this was consistent 
with the despatch of the Marquis Wellesly 
and that of the Court of Directors of 
December, 1813, as would be seen from 
Triambak Ranu v. Nana Bhavani!, so it 
was clear to the learned Judge that till 
1829, the Government had not asserted 
the right which it claimed before the 
Court. In November, 1841, one 
Mr. Conolly referred to the impropriety 
of the Government issuing cowles for 
the cultivation of lands which were not 
their property, but he justified the issue 
of cowles on the ground of convenience, 
but not of legal right. In 1846, the same 
officer is said to have written thus: 


“The Government have nowhere so 
thoroughly relinquished their claim 
as sovereign as to leave it in the power 
of any proprietor to leave his ground 
waste to the detriment of the public 
interest.........- If landholder will 
not cultivate his waste the Government 
consider themselves at liberty to get 
some one who will, reserving always to 
the said landlord the share of the pro- 
duce which his right as proprietor 
entitles him to according to the usuage 
of the country.” 


Parker, J., commented that here was 
the first trace of the claim of the Govern- 
ment together with the underlying fallacy 
shat the janmi’s rights were to a share in 
the produce only and ignoring his iight 
as proprietor to the soil itself. 
Mr. Conolly went further in 1850 and 
instructed his Tahsildars that Government 
gained nothing in recording the name of 
the janmi in the cowle. Parker, J., 
observed with reference to that that 
nowhere Mr. Conolly gave reasons for 
the opinion advanced by him that it was 
not within the power of a private pro- 
pristor to leave his land waste to the 
detriment of the public revenue. The 
dearned Judge reviewed the specimen 
document and then said: 


“ I have now reviewed all the documen- 
tary evidence on the record as to the 
origin and existence of the alleged 
custom, and I find nothing whatever to 
show that the right now contended 


d. (1875)12 Bom. HGR. 144. 
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for has ever been formerly claimed 
in any general notice or proclamation 
and the whole evidence tends strongly to 
show that the claim in its present form 
was first advanced by Mr. Conolly in 
1846, and apparently originated in 
his zeal fo. the public revenue and for 
the reformation of the Moplahs of 
Malabar 


It appears to me that Mr. Winter- 
botham’s evidence proves not that the 
right claimed by the Government has 
been acquiesced in, but that jenmis 
have, as a rule, taken steps to asert 
and preserve their rights of property 
when brought into peril by the action 
of the Collectors. 


The Government bases its claim neither 
upon legislation nor upon judicial 
decision, but upon customary law..... 
It is admitted that the janmi is really 
proprietor and that he can oust any 
person holding a patta from Govern- 
ment and retain the land himself 
subject only to his liability to pay the 
revenue. He therefore is and has 
a legal right to be the landholder within 
the meaning of section 1 of the Revenue 
Recovery Act. It therefore appears 
to me that where land is private pro- 
perty as in Malabar the right of ‘Govern- 
ment is limited to that of charging the 
proprietor with revenue. If the pro- 
prietor does not pay therevenue assess- 


_ ed on his land, his proprietory rights 


can be determined under the provi- 


` sions of Act II of 1864, but the Govern- 


ment is bound tc proceed to determine 
his interest in a manner which the law 
recognises. Rajagopala Ayyangar v. 
Collector of Chingleput}.” - 


The other learned Judge, while agreeing 
with Parker, J. stated: 


“ By the mere fact of a cowle being 
given and taken, no benefit accrues 
to the grantee in his relations to the 


sidar.......... It is quite true, as 
Was insisted in the argument, that the 





“1. (1871-1874) 7 M.HLC.R. 98, 
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land is security for the revenue, but 
a security pre-supposes an obligation, 
and unless, therefore, an obligation 
has been imposed on the landholder, 
it is difficult to see how his interest in 
the land can be affected. The right 
of the Government is only a right to a 
charge,on the land and a right to 
forfeit by due course of law the title 
of the person holding the land who 
does not pay the charge.” 


This decision clearly established that 
where the land was private property as 
in Malabar, the right of the Government, 
was limited to that of charging the pro- 
prietor with revenue. This and the 
other propositions established by this 
decision, which we have already noticed, 
as reported in G.O. No. 1902, Revenue, 
dated 1st} November, 1926, have firmly 
been kept in view in the subsequent 
revenue proceedings. Immediately after 
the decision, the Government by G.O. 
No. 1152, Revenue, dated grd December, 
1881, ordered that Wynaad survey and 
settlement should be revised in such a 
manner as to conform with the law as 
laid down! by the High Court, fresh pattas 
being issued to janmis. As a matter of 
fact, a proclamation to this effect was 
issued with G.O. No. 346, Revenue, 
dated 27th, April, 1893. Investigation 
of Janmi’s title was directed and the 
rogress of the work was pushed through, 
The possibility of the janmi refusing 
registry and of a tenant being registered 
in his stead was effectively countered by 
the Janmam Registration Act, 1896, 
Pattas were later issued to. janmis, but 
it is significant to note this in G.O. No. 
1902, Revenue, dated 1st November, 
1926: 


“ This brought up the question whether 
the janmi could relinquish cultivation 
whether' by himself or his tenant and 
with it the liability to pay assessment, 
without surrendering his janmam right. 
The Board considered that in such a 
. case, an!out and out relinquishment of 
janmam!right should be made, but in 
G.O. No. 250, Revenue, dated r1th 
` June, 1896, the Government decided that 
relinquishment without surrender of janmam 
right be accepted provided that the land 
was not taken up for cultivation in 
the year following relinquishment and 

3 
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that notice of relinquishment was given 
before a prescribed date.” 


The settlement with the modifications 
made necessary by Secretary of State. v. 
Asktamurthi1, which took effect some time 
in 1897 left undisturbed the janmam 
tenure of the lands and the janmis as 
absolute proprietors of the soil. This 
is evident from the following observations 
at page 70 in the Manual of the Revenue 
Settlement Department, Madras, publi- 
shed by the Government in 1952: 


“ The registration of the janmi as the 
‘landholder’ being compulsory at law, 
settlement with him was the only 
legal course. At the same time, 
Government desired it to be widely 
made known that the principle of 
Settlement which was finally adopted did 
not in any way affect the land tenures 
obtaining in the district, that it would not 
in any way disturb the prevailing 
relations between landlords and tenants 
nor prejudice the proprietory rights 
of land owners. On the one hand, 
the clear and unequivocal registration 
of all janmam titles will facilitate the 
realisation, in a manner recognized by 
law, of the revenue to which Govern- 
ment is entitled. On the other, the 
adjustment of terms between landlords 
and tenants and the modifications 
thereof inevitable on the introduction 
of settlement, will, as heretofore, 
remain matters of contract; but 
uncertainty of proprietary right and 
consequent grounds for litigation will 
be minimized, the security of land- 
lords and tenants alike being thereby 
promoted.” ` ; 


The resettlement was introduced in 1926- 
27 and the special features of it have been 
noticed in the Madras District Gazetteers 
at page 358. One of the’ special features 


“of the resettlement was that lands known 


as ‘Government Janmam’ and‘private 
Janmam’ at the original settlement were 
classified as ‘new holdings’ and ‘old 
holdings’ and on all lands on which 
janmabhogam was collected and, on all 
Government assessed waste lands, the 
taram assessment and janmabhogam were 
amalgamated and a ‘consolidated ` asséss- 
ee n a a E 
1. (1890) I.L.R. 13 Mad, 89, 
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ment was fixed, and all future assign- 
ments of Government waste lands were 
to be at these rates. Private janmam 
wet lands and Government janmam wet 
lands were registered as ‘permanent wet’ 
and failure to cultivate such lands could 
not create any right to remission of 
assessment on them unless their registered 
holders had relinquished before the pres- 
cribed date all their rights in them. With 
reference to dry lands private janmam 
lands under regula: occupation from year 
to year and Government janmam lands 
were classed as ‘developed’ and all other 
lands as ‘undeveloped’ for the purpose of 
assessment and a consolidated rate of 
assessment took the place of the charges 
separately made under the heads ‘taram 
assessment’ anc jammabhogam paid in 
respect of Government janmam lands. 


40. We have made this extensive review 
which, as we think, establish (1) judicial 
decisions over a long period, and, therefore, 
the Government, recognised that the janmi 
as the proprietor who had the absolute 
proprietary right in the soil subject only 
to payment of revenue: (2) janmam 
right in the proprietor has never been 
since Secretary of State v. Ashtamurtht*, inter- 
ered with in the settlement or resettle 
ment; (3) the settlement and resettle- 
ment Were meant merely for fixing revenue 
hich was not on the actual basis of net 















to ryotwari assessment; (4) the system of 
‘\darkhast and razinama (relinquishment) 
-Iwas given up after 1888, and if janmam 
-Iland was waste it was not assessed; (5) the 
registration from 1894, was both of private 
‘anmam and Government janmam and 
they were classified separately; private 
janmi paid no janmabhogam but an 
occupier of Government Janmam ‘land 
paid janmabhogam;(6, the Janmabhe- 
am collected by the Government and 
the revenue paid to it were regarded as 
distinct entities and’ the janmabhogam 
as collected in addition to the revenue, 
though both the items of charge were 
after the resettlemert were merged into 
ne; (7) pattas were given to janmis from 
1894. but they were only for the purpose 
lof revenue and could not legally inter- 
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of the janmi in his janmam lands an 

(8) the principle of settlement as finally 
adopted and the resettlement did not in 
any way affect the land tenures obtaining 
in the District and caused no prejudice 
to the proprietary right of the landholders. 
We are of the view, therefore, that private 
janmam lands have not through the 
settlement and resettlement been con- 
verted into ryotwari lands. As a result, 
japmam lands in the Wynaad consti- 
tute janmam estate to which the pro- 
visions of the Gudalur Janmam Estates 
(Abolition and Conversion into Ryotwari) 
Act are applicable. We are also of the 
view that because of Article 31-A (2) (a) 
(i) of the Constitution, janmam right is 
an estate for the purpose of the Article 
and the Act its therefore protected b 

Article 31-A (1) from an attack based 
on violation of Articles 14, 19 and 31. 


fere with the private proprietary al 





11. The petitions are dismissed with 


costs. Counsel’s fee Rs. 100 in each. 
V.M.K.. Petitions 
dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—S. Ganesan, J. 


A. Rangaswamy Naidu alias A. R. Naidu 
a Petitioner* 


0. 


'B. V. Venkatalakshmi Ammal and 


another . : Respondents. 


' Madras Buildings (Lease and Rent Control) 


Act (XVIII of 1960), section 2 (2)—Lease 
-of vacant site on which tenant’ putting up 
Superstructure—Eviction of tenant—Proper 
Sorum—If rent control Court or civil Court. 


. Where there are no buildings and vacant 


land alone is demised the operation ofthe 


. Madras Buildings (Lease and Rent Con- 


trol) Act, would be ‘excluded and the 


‘civil Gourt will be the appropriate forum 


for eviction of the tenant. Where, however, . 
there were buildings in the premises 
at the time of the demise, the question 





* C.R.P: No. 1688 of 1966. 22nd June, 1970. 
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for consideration would be whether the 
buildings, belonged to the lessor or the 
lessee and whether they were also com- 
rised in the lease. If the building 
slonged lto the lessor and was comprised 
in the document the lease will be deemed 
to one of vacant site and buildings and 
the Rent Controller alone will have juris- 
diction. In arriving at an answer to. the 
nature of the transaction, the form and 
substance of the lease arrangement. must 
be looked into and the parties would be 
entitled to act on the general assumption 
that a man can lease out only the pro- 
perty wiid: belongs to him.  [Para. 4] 


In the resent case the lease is of a vacant 
site only and the buildings thereon have 
been temporarily put up by the tenant. 
It necessarily follows that the civil Court 
is the only forum open to the landlady for 
eviction of the tenant and resort to the 
rent control Court was misconceived. 
{Para 5. J] 
i 
Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of ithe District Court (Revisional 
authority) Coimbatore, dated 6th July, 
1966 in C.R.P. No. 424 of 1965—R.C.A. 
No. 27 of 1964, Appellate Authority— 
Sub-Judge—Qoimbatore—R.C.O.P. No. 
250 of 1963 on the file of the Rent Con- 
troller, Coimbatore. - 


| 
M.R. Narayanaswamy, for Petitioner. 


S. Thyagaraja Iyer and V. Srinivasa Iyer, 
for Respondents. 


The. Court delivėred the following 


Juvoment :—The tenant is the petitioner 
herein and he is aggrieved that the Dis- 
trict Judge of Coimbatore, the first revi- 
sion authority had ordered eviction reject- 
ing his plea that the Rent Controller 
had no jurisdiction because the lease was 
of a vacant site and upholding the con- 
tention of the landlady that there was 
default in the payment of rent and that 
the landlady wanted the suit premises 
for her own use. 


2. The earned Counsel for the petitioner 
presses before me the only contention that 
the lease! is of vacant site and that, as 
such by |virtue of the decision of "the 


Supreme Court in A.R. Salay Mohamed 
l 
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Sait v. Jaffar Mohamed Sait’s Memorial 
Dispensary Charity,! the proper forum for 
eviction would be the civil Court, and 
not the Court of the Rent Controller, 
I have anxiously gone through the peti- 
tion and the connected papers and I have 
come to the conclusion that the lease is 
only of a vacant site of 50 cents. It is 
true that, when the parties entered into a 
lease arrangement in the year 1944, some 
buildings were in the western portion and 
thatthe lease, Exhibit A-6, was of not only 
the vacant site but also the said building. 
But it is now conceded that, subsequently 
ir or about March, 1954, there was a 
subsequent lease arrangement between 
the parties whereby the petitioner was 
allowed to enjoy only the eastern portion 
which consists of 50 cents. of vacant site 
only. The agent of the-respondent land- 
lord, when examined as P.W. 1 has dis- 
tinctly conceded in his evidence that the 
subsequent lease arrangement was only 
of a vacant site and that it was in pur- 
suance of that subsequent arrangement’ 
that the petitioner herein is in possession. 

A reference to the application for eviction 
filed by the respondent herein also leads 
to the same conclusion. In the descrip- 
tion of property, the property is shown as a 
vancant site and the superstructures 
found therein are said to have been built 
by the petitioner herein and the prayer 
is that the petitioner herein should surren- 
der vacant possession of the said 50 cents 
after removing the temporary structures 
admittedly put up by the petitioner herein. 
I may also add that the parties have pro- 
ceeded so far on the footing that the lease 
in question is only of a vacant site of 50 
cents. land and not of the superstructure 
which are found therein; which, as I 
already said, are now admitted to have 
been put up only by the petitioner herein. 


3. The Supreme Court has observed in 
Saley Mohamed Sait v. Jaffar Mohammed 
Saits Memorial Dispensary Charity and 
others!, the case referred to above that, 
in order to determine whether a lease is 
of a vacant land or of a building within the 
meaning of the Madras Buil (Lease 
and Rent Control) Act, 1960, both the 
form and the substance of the transaction 
must be taken into account and that 


1. (196 1 MLJ. (S.C ee 
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by-the mere fact that there were structures 
on the demised land at the time of the 
original lease or at the time of renewal of 


the lease, which do not belong to the 


lessor, the demise of the land cannot be 
construed as demise of a building on the 
ground, that the land became an integral 
part of the building. The Supreme Court 
has disapproved of the Madras decisions 
in Ramaswami Pathar v. Devastanam}, 
Palaniappa Chettiar v. Vairayan Chettiar?, 
and also Palaniappa Chettiar vw. Baby 
Sahib.’ ; 


4. The law is now fairly clear. Where 
there are no buildings and vacant land: 
alone is demised, there is no problem at 
all. The lease will be one of vacant 
ite alone and the operation of the Madras 
Buildings (Lease and Rent Control) 
Act (XVIII of 1960), would be excluded 
and the’ civil Court will be the appropriate 
forum for eviction of the tenant. Where, 
however, there were buildings in the 















fe deemed to be one of vacant site and 
uildings and the Rent Controller alone 
ill have jurisdiction. In arriving at an 
answer to the nature of the transaction, 
the form and substance of the lease 
arrangement must be looked into and 
the parties would be entitled to act on the 
eneral assumption that a man can lease 
out only the property with belongs to him, 


5. Itis well established -that the lease 
arrangement which now is admitted to 
be in force is of a vacant site only and 
that the buildings thereon have been 
temporarily put up by the petitioner 
herein, the tenant. It necessarily follows 
that the civil Court is the only forum open 
to the respondent landlady for eviction 
of the tenant and that resort to the rent 
centrol Court was misconceived. 


6. The revision petition is allowed and 
the c rder of eviction is set aside, but under 
reu aM 


1: (1963) 1 M.L J. 60. 
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the circumstances each party has to bear 
his or her own costs throughout. 


V.K. Petition allowed. - 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—T. Ramaprasada Rao and G, 
Ramanujam, JJ. À 


Sri Ranganathar Mills, Pollachi Petitioner* 


D. 


State of Madras represented by the 
Deputy Commercial Tax Officer, Pollachi 
(Town)-II and another Respondents. 


Best Judgment method of assessment—When 
can be made—Though essentially subjective 
in nature, it has objective features as well. 


The best judgment method of assessment 

involves a certain amount of a legitimate 
guess though tempered with judicial mercy 
and such guess is ordinarily dependent 
upon the facts and circumstances of the 
case and particularly the conduct of the 
assessee in the course of his business. 
Though it is essentially subjective in 

nature, yet it has some objective features 

as well and it is such objective material 

which prescribes varied and variegated 

standards for the ultimate assessment of 
the turnover on a hypothetical basis. 

In the instant case, the assessee started ` 
his mill for the first time during the 

assessment year, but even then he thought 

of evasion, suppression and avoidance. 

It is not on one occasion, which could be’ 
ordinarily viewed as a result of an acci- 

dent. But on two surprise inspections-. 
such suppression was discovered. The 

assessee wanted to explain and on the face 

of it the explanation was spurious. 

Taking the conduct of the assessee ‘as 

a whole, the Tribunal thought that there 

was not occasion for it to interfere with 

the estimate made by the Revenue. 

There is therefore no question of law aris- 

ing from the order of the Tribunal. 


Petition under section 38 of the Madras 
General Sales Tax Act,.1959 praying the 
High Court to revise the order of the 





* T.C. Nos, 402 and 403 of 1969. Rev. Nos. 277 
and 278 of 1969. <” 12th January, 1970, 


h) SRÎ RANGANATHAR MILLS y, STATE OF MADRAS (Ramaprasada Rao, J.). 


Madras Sales Tax Appellate Tribunal 
(Additional Bench) Coimbatore dated 
6th September, 1968, and made in 
Madurai Tribunal Appeal Nos. 1490 of 
1966, 1660 of 1966, respectively (Appeal 
Nos. 788 of 1965; and 560 of 1963-64 
respectively, on the file of the A te 
Assistant Commissioner (C.T.), Pollachi 
dated 3rd August, 1966) (No. 7932 of 
1963-64 on the file of the Depu 
Commercial Tax Officer, Pollachi ( 
dated 3rd | February, 1965, and No. 
7759 of 1962-63 on the file of the Joint 
Commercial Tax Officer, Pollachi (Town) 
dated 31st, January, 1964 respectively). 
Padmanabhan, Subbaraya Ayyar and 
Sethuraman, ‘for Petitioner. 


The Judgment of the Court was delivered 
by 


Tax Case No. 402 of 1969 


Ramaprasada Rao, 7.—The assessee started 
business in groundnut and groundnut 
kernel in the assessment year 1962-63. 
For the first assessment year, he returned a 
turnover ofj Rs. 78,232.23. There were 
two surprise inspections made by the 
departmental officers on 14th September, 
1962 and 27th November, 1962, which 
disclosed heavy suppressions to the tune 
of Rs. 27,235.00 and Rs. 15,578.75 on 
14th September, 1962 and Rs. 19,950.00 
on 27th November, 1962. Though the 
dealer produced his accounts, they were 
SE by'the Revenue and ultimately 
in second appeal by the Tribunal as 
well, who maintained the best judgment 
assessment made by the assessing authority 
as also the levy of penalty for such suppres- 
sion. Mr. Padmanabhan, learned Coun- 
sel for the petitioner, reiterates his con- 
tentions urged before the Tribunal and 
says that the mere fact that suppression 
was discovered on two occasions of inspec- 
tion cannot legitimately lead to the infer- 
ence that a best judgment assessment 
could be made and if at all it could be 
made, an estimate of three times over the 
returned turnover is, according to him, 

pportable. The best judgment 
method of assessment involves a certain 
amount of'a legitimate guess though 
tampered with judicial mercy and such 
guess is ordinarily dependent upon the 
facts and circumstances of the case and 
particularly the conduct of the assessee 
in the course of his business. Though 
it is essentially subjective in nature, yet 


269 


it has some objective features as well and 
it is such objective material which pres- 
cribes varied and variegated standards 
for the ultimate assessment of the turnover 
on a hypothetical basis. In the instant 
case, the assessee started his mill for the 
first time during the assessment year, but 
even then he thought of evasion, suppres- 
sion and avoidance. It is not on one 
occasion, which could be ordinarily viewed 
as a result of an accident. But on two 
surprise inspections such suppression was 
discovered. ‘This is, therefore, reflective 
of the cause conduct of the new dealer 
who entered into the field of merchandise 
and who has not had an honest intention 
about his trade and taxation. It was 
this which no doubt compelled the assess- 
ing authorities to resort to best judgment 
and while resorting to best judgment, 
they had to necessarily estimate the turn- 
over. As the Tribunal points out, there 
was attempted huge suppression of the 
turnover by the assessee and it was not 
satisfactorily explained that such suppres- 
sions were properly reflected in the regular 
accounts kept by the assessee. The 

wanted to explain and on the face of it 
the explanation was spurious. Such 
suppressions were found in a pocket 
note-book recovered during inspection 
and the assessee gullibly explains away 
the ket note-book as one relating to 
another person and not his. He did not 
take any steps to substantiate his statement 
that the pocket note-book did not belong 
to him but related to the business of 
another. Taking the conduct of the 
assessee as a whole, the Tribunal thought 
that there was not occasion for it to inter- 
fere with the estimate made by the 
Revenue. There is therefore no question 
of law arising from the order of the Tri- 
bunal. We are not satisfied that the 
conclusions resulting in the findings of 
fact by the Tribunal are without any basis 
whatsoever. The Tax Case is rejected. 


Tax Case No. 403 of 1969. 

The same assessee is concerned in this 
Tax Case, and the year of assessment is 
1963-64. In this case also the best judg- 
ment assessment was made by the Reve- 
nue and the Tribunal considerably redu- 
ced the quantum by adopting another 
yardstick of estimation. This, again, 
is a case where the account books of the 
assessee were rejected because on the date, 
when the mills were inspected, there was a 
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suppression of over one lakh of rupees on 
one single day. The Revenue rightly, 
therefore, assessed the assessee in its best 
Judgment. They, however, estimated the 
the turnover and added 50 per cent to 
the book turnover, as returned by the 
assessee, The Tribunal reduced it and 
added only 25 per cent of the same and 
thus brought the totality as the’ assessa~ 
ble turnover. No question of law arises 
and in addition the finding of fact is 
justified. The Tax Case is dismissed. 


V.M.K. Tax Cases rejected. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 2 


Present :—T. Ramaprasada Rao and G. 
Ramanujam, FF. f 


M. K. Subramaniam Pillai 
v. 


The State of Madras represented by the 
Commissioner for Commercial Taxes, 
Board of Revenue, Madras .. Respondent. 


Madras General Sales Tax Act (I of 1959), 
section 37—Scope—TFurisdiction of the Court 
under—Findings of fact, if can be corrected. 


Though the Court is entitled to look into 
findings of fact and correct them, if they 
are wrong, yet in a case like this where the 
assessee failed to assist the Tribunals 
below or indeed did not help himself, the 
Court in exercising its jurisdiction under 
section 37 of the Madras General Sales 
Tax Act, 1959, cannot be of any assistance 
so that the assessee could reopen the 
entire conduct of the case throwing new 
light which was never thought of or 
projected any time before. [Para. 4.] 


Petition under section 37 of the Madras 
General Sales Tax Act, 1959 praying the 
High Court to revise the order of the 
Board of Revenue, dated 20th June, 1966 
and made in B.P. Rt. 1847 of 1966 (REF. 
F1/3623/64 dated roth May, 1966, on the 
file of the Commissioner of Land Revenue 
Commercial Taxes and “Transports 
Madras, Appeal Nos. 87/63-64 (NA) and 
88/63-64 (NA) on the file of the Appellate 
Assistant Commissioner, Commercial 
Taxes, Salem MGST. No. 8606/61-62 
dated 15th April, 1963 on the file of the 





.. Appellant* 
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Deputy Commercial Tax Officer, Gheyyar 
North Arcot District. 


P. Veeraraghavan, for Petitioner. 


K. Venkataswami, 1st Assistant Government 
Pleader, for Respondent. 


The Judgment of the Court was delivered 
by . 

Ramaprasada Rao, 7.—This appeal is with- 
out any substance. One Subramania 
Pillai, who claims that he was an agricul- 
turist owning about nine acres of nanja 
lands, was assessed on the best of judg- 
ment formula on the ground that he wasa 
dealer in foodgrains, and by the order of 
the assessing authority, a turnover of one 
lakh was brought to tax and the conse- 
quential penalty was imposed. In fact, 
the best judgment assessment was invoked 
because of the recovery of certain incrimi- 
nating slips from the assessee when he was 
in a third party’s rice mill which was being 
searched at or about that time. An 
appeal to the Appellate Assistant Com- 
missioner, by the assessee was successful; 
the Appellate Assistant Commissioner, 
without examining.the incriminating mate~ 
rial, but after hearing the representative 
of the assessee as also the Special Depu 
Commercial Tax Officer (Detection, 
who was responsible for the seizure of the 
slips and after discussing with the assess- 
ing authority, reversed the order of 
assessment and cancelled it. The Board 
in exercise of its powers of revision, gave 
a notice dated roth May, 1966, ing 
upon the assessee to present himself before 
it and to explain as to why the Appellate 
Assistant Commissioner’s order referred 
to above be not set aside and the order 
of the assessing officer be restored. He 
was given an opportunity to file a written 
statement objecting to the proposal as 
made by the Board; and he was also 
given an opportunity of being heard in 
person or through his representative. 
The Board fixed a date for hearing and 
after giving the assessee an opportunity 
to examine the material seized from him, 
set aside the order of the Appellate 
Assistant Commissioner and restored the 
order of the assessing authority. Whilst 
doing so, they reduced the penalty to 
Rs. 985 from Rs. 1,500. 


2. The case of the assessee before us is 
that the slips recovered from him do not 
disclose ex facie that he was a dealer in 
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foodgrains'and, if at all, it reflected his 
sporadic dealings with his own people 
and such a sale of paddy.or rice as the 
case may be which was mostly occasional 
cannot be |treated and characterised as a 
regular dealing of a businessman in the 
course of !his normal business activity. 
His further contention is that the slips 
which were recovered were not effectively 
inspected by him prior to the date when 
the Board heard the revision petition and 
therefore there has been a failure of the 
Principles lof natural justice. The third 
contention! which is mostly factual rests 
upon the investigation of the slips and 
the interpretation placed on it by the 
learned Counsel for the assessee. He 
would say| that the overall picture one 
gains from| looking into those slips is that 
. though the slips are innocuous and the 
represent in the main, certain money deal- 
ings which the assessee had with others 
even otherwise, such slips could be ex- 
plained by, evidence aliunde to the effect 
that the |bags referred to in such slips 
whether referrable to paddy or rice belong 
to third parties and they came to be 
written in! the slips by him because he 
was assisting his neighbouring agricul- 
turists by|marketing them, securing the 
moneys as a result of sale of such a produce 
and by entering such collections in the 
said slips, 

3. So far as the second contention is 
concerned; we are not impressed that the 
appellant did not have any effective oppor- 
tunity to put forward his present version 
of the slips. His case before the assessing 
authority as well as the Board of Revenue 
was that he was not a dealer in foodgrains, 
As a matter of fact, from the record itis 
found that the assessing authority was 
prepared to furnish certified copies of the 
incriminating slips discovered, but the 
assessee did not avail of that opportunity. 
It is significant that the assessee never put 
forward the case that the slips dealt and 
concerned: themselves with his money 
dealing ox the other version that it reflec- 
ted the casual and social service under- 
taken by the assessee to his neighbouring 
agriculturists to market their produce, 


collect moneys therefor from third parties . 


and transmit it in turn to the legitimate 
owner of the produce. Such a theory is 
put forward for the first time orally by 
the learned Counsel appearing before: us. 
The other grievance of the assessee is that 
l 
{ 
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he was not given an effective opportunity 
to peruse the slips and explain them. 
We have already touched on this aspect 
when we referred to the show cause notice 
issued by the Board which called upon 
the assessee to file his objections and let 
in oral and documentary evidence in 
support of his objections, if any. The 
assessee on the other hand did not call 
for special inspection of the slips as he 
desired before the assessing officer and 
did not even take certified copies of the 
same even though such a cause was made 
available to him ; but was satisfied with 
» of such slips before the Board 
eard the revision petition, As a matter 
of fact, the impugned order of the Board 
discloses that the authorised representa- 
tive was permitted during the hearing to 
poe the slips and the accounts, and 
e was not able to challenge the correct- 
ness of these figures. We are not there- 
fore satisfied that this is a case where the 
principles of natural justice, in any manner 
were violated. An opportunity was given 
to the assessee to explain the slips either 
by inspecting them or by taking certified 
copies of such incriminating material. 
He had the liberty to adduce oral and 
documentary evidence to contradict the 
conclusions with the assessing authority 
purported to make on a perusal of such 
slips. If really his case is true that a 
major portion of such slips dealt with his 
alleged money dealings with third parties 
and the other part was unconnected with 
the paddy raised on his own land, it would 
net have been difficult for the assessee to 
let in documentary evidence or at least 
oral evidence to substantiate the same 
either before the assessing officer or the 
Board of Revenue. On the other hand, 
in the statement which he gave to the 
enquiring officer in the first instance he 
never whispered about such money deal- 
i with .third parties or the assessee 
being the custodian of the produce raised 
by third parties and which he was dealing 
on their behalf. We have no hesitation 
in rejecting the belated and unexplained 
explanation of the assessee through his 
counsel before us, which apparently is 
pressed into service in order to secure 
another opportunity to explain his 
conduct. 
4. Learned Counsel for the assessee v 
strongly urges that this is a case in whi 
he should be give.an opportunity once 
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more to enable him to prove his case as 
spoken. to by him before us, though it was 
not referred to in that way at any time 
before. We do not think that this is 
necessary or called for while we exercise 
jurisdiction under section 37 of the Madras 
General Sales Tax Act, 1959. Though 
this Court is entitled to look into findings 
of fact and correct them, if they are 
wrong, yet in a case like this where the 
assessee failed to assist the Tribunals below 
or indeed did not help himself, this Court 
in exercising its jurisdiction under section 
37, cannot be of any assistance so that the 
assessee could reopen the entire conduct 
of the case throwing new light which was 
never thought of or projected at any time 
before. 


5. The Board rejected every one of 
the contentions of the assessee and found 
that having regard to the incriminating 
materials discovered from the assessee 
himself, he should be considered and 
deemed to be a dealer in foodgrains for 
the particular year in question and that 
he sold rice to parties as is seen from the 
entries made in the slips recovered and 
that the estimated turnover was not in any 
way excessive. The Board also found 
that the penalty could be reduced to 
Rs, 985. All such conclusions on the 
contentions raised do not raise any ques- 
tion of law and certainly do not for 
an interference. Even though they are 


findings on facts, they gees to be reason- 


able. The appeal is dismissed. There 
will be no order ås to costs. 
V.M.K. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


Present:—M.M. Ismail, F. 
Ammaponnammeal e.. Appellant* 
0. 
Shanmugam Pillai (died) and others 
°° Respondents. 
Benami —Husband purchasing the property 
in the name of his wife—Husband under the 
impression that the lands belonged to his 
wife till she left him—Husband, if intended the 
wife to be the owner of the property—The 
entirety of the circumstances to be taken into 
account. 
Several tests have been pro 
consideration in deciding 


18th Axgust, 1970. 


unded for 
e question 
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of benami. In this case, after the pur- 
chase of the property in the name of the 
wife, patta was transferred in the name 
of the wife and kist receipts stood in the 
name of the wife. But in cases of such 
close relations, none of these considerations 
will be of a decisive character and the 
entirety of the circumstances should be 
taken into account for coming to a con- 
clusion. The husband has clearly stated 
that till 1954 he was under the impression 
that the lands belonged to her. Once 
the intention that he wanted to benefit 
the wife and he wanted the wife to be the 
owner of the property, at the time when 
the property was purchased, is established 
clearly and indisputably, no amount of 

e of intention subsequently will 
have the effect of divesting the title which 
the wife acquired under the document 
under which the property was purchased 
in her name, [Para. 3.] 


Appeal against the decree of the Court 
of the District Judge of Tiruchirappalli in 
Appeal Suit No. 344 of 1963, preferred 
against the decree of the Court of the 
District Munsif. of Tiruchirappalli in 
Original Suit No. 69 of 1962. 


A. Sundaram Ayyar, for Appellant. 
R. Srinivasan, for ist Respondent. ` 
P. Raghaviah, for 2nd Respondent. 


The Court delivered the following 


Jupement:—The defendant in O.S. No. 69 
of 1962 on the file of the Court of the 
District Munsif of Tiruchirappalli is 
the appellant before this Court. The 
panen in the suit was her husband. 

e instituted the suit for recovery of 
possession of B Schedule property in the 

laint and for mesne profits past and 

ture. As far as the present appeal is 
concerned, before me it is confined only 
to the recovery of plaint B Schedule pro- 
perty. Admittedly the said B schedule 
property was purchased in the name of 
the appellant under Exhibit B-1 dated 
18th August, 1943. The plaintiff insti- 
tuted the suit on the allegation that though 
the title deed stood in the name of “he 


. appellant, it was he who advanced the 


money for purchasing the property and it 
was he who was the beneficial owner of 
the property. Admittedly the husband 
and wife lived together till 1954, when the 
wife left the house of the husband and 


i) 
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started living with her sister. The case 
-of the appellant was that the considera- 
tion for ithe purchase of the property 
covered by ibit B-1 was provided by 
‘her and in any event the husband did not 
intend to purchase the property benami for 
him and:the property was intended to 
belong tothe appellant herself. Both the 
‘Courts below came to the conclusion that 
the plaintiff had established the case 
of benami set up by him and therefore 
-decreed the suit for recovery of possession. 
Hence the present second appeal by the 
defendant in the suit. 


2. I may straightaway mention that the 
learned District Judge, who disposed of the 
first appeal concentrated his attention 
solely on |the source of consideration for 
the purchase of the property 
under Exhibit B-r. Both the Courts 
‘have concurrently found that the consi- 
deration was provided by the husband 
himself and that being a finding of fact 
cannot be interfered with in the second 
appeal. ‘Therefore, I proceed to consider 

e case of the husband on the basis that 
he provided the consideration for the pur- 


chase of the property. 
{ - 


3. Still the question remains, taking into 
account the relationship between the 
‘parties, namely, husband and wife, whe- 
‘ther the husband intended to benefit the 
wife by the purchase of the property by 
way of making a gift of the considera- 
tion or the property itself. The case of 
the husband as referred to by the learned 
District Judge in his judgment is that he 
never intended to benefit the wife, but it 
was only because she requested that her 
mame may be put as vendee in the sale 
deed, he agreed to do so, just to compli- 
ment her, When the relationship bet- 
ween the parties is so close, as husband 
and wife, the source of consideration plays 
a minor part and the more important and 
significant factor will be the motive for the 
purchase of the property by the husband 
in the name of the wife. Such a motive 
is absolutely absent in this case except the 
self-serving statement of the husband that 
he agreed! to the inclusion of the name of 
his wife in the sale deed just to compli- 
ment her., In all cases of such transactions, 
the crucial consideration is whether the 
husband | intended, when he purchased 
the property in the name of the wife, that 
the wife should become the owner of the 
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property or did he intend that notwith- 
standing the title deed standing in the 
name of the wife, he alone should be the 
owner ofthe property. Undoubtedl 
the intention has to be gathered from 
the surrounding circumstances of the 
case and it is only because of these features, 
several tests have been propounded for 
consideration in deciding the question o 
benami. In this particular case, admitted- 
ly after the purchase of the property 
in the name of the wife, patta was trans- 
ferred in the name of the wife and kis 
receipts stood in the name of the wife. 
Certainly all these things can be explained 
by the fact that the person in whose name 
the title deed stood was the wife and there- 
fore those documents also stood in her 
name. But in cases of such close relations, 
none of these considerations will be of 
decisive character and the entirety of 
the circumstances should be taken into 
account for coming to a conclusion. As 
far as the present case is concerned, 
there is one crucial admission in the 
evidene of the plaintiff himself, which 
both the Courts below have completely 
failed to take note of. That statement of 
the plaintiff is : 

‘Till 1954, I was under the impression 

that the lands belonged to her and that 

the “C” schedule property also belonged 


to her.” 










The ‘‘C” schedule property referred to 
was the subject-matter of a settlement by 
the husband in favour of the wife, for 
which the wife after 1954 had to file a 
suit and obtain possession from the 
husband. However, as far as the present 
suit is concerned, the subject-matter is 
the lands referred to in the statement of 
the plaintiff (extracted above) and he has 
clearly stated that till 1954 he was under 
the impression that the lands belonged to 
her. This statement can be explained 
only on the basis that when he purchased 
the property under Exhibit B-1 in 1943 
in the name of the wife, he intended that 
the property should belong to the wife 
and only when she left the house of the 
husband in 1954, he changed his mind 
and wanted to put forward his own claim 
to the said property. Once the intention 
that he wanted to benefit the wife and he 
wanted the wife to be the owner of the 
property, at the time when the property 
was purchased, is established clearly and 


274 . 


indisputably, no amount of change of 
intention subsequently will have the effect 
ofdivesting the title which the wife acqui- 
red under the document under which the 
property was purchased in her name. 
Therefore, the admission of the plaintiff 
in this case, as extracted already, is 
the clearest possible evidence of his inten- 
tion that the wife should be the owner of 
the property and if so, the case set up by 
the plaintiff of benami fails miserably and 
totally. It is this aspect which the Courts 
below have failed to bear in mind. ' 


4. Under these circumstances, the second 
appealis allowed, so far as it relates to the 
recovery of possession of the plaint 
B E ale property is concerned. The 
judgments and decrees of the Courts below 
in so far as they relate to the recovery 
of possession of plaint B schedule pro- 
perty are set aside and the suit of the plain- 
tiff will stand dismissed in respect of the 
claim for recovery of possession of plaint 
B schedule property. There will be no 
order as to costs in this second appeal. 


No leave. 


V.M.K. Second appeal 


allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, J. 


S. Naganatha Ayyar aud others 
Petitioners* 


U. 


The Authorised Officer, Thanjavur and 
others Respondents. 


(A) Tamil. Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961), 
sections 7, 10 (2), 19 to 21 and 22—Scope 
and applicability of section 22—Enguiry 
under section 22—Power of Authorised Officer 
—Bona fide transfers—Whether invalidated. 


There is no statutory provision prohibi- 
ting any transfer expressly or by necess 

implication either before or after the noti- 
fied date. Even transfers made after 
the notified date which are likely to defeat 
the provisions of the Act have not been 


* C. R. P. Nos. 1824 and 1825 of 1965. 2293 
aad 2294 of 1965 and C. R. P. No. 44 of 1966. 


11th December, 1970. 
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prohibited, nor declared void statutorily 
but the Authorised Officer is only autho- 
rised to declare the lands acquired by 
the transferee in excess of the ceiling area 
as having been transferred to the Govern- 
ment under the transfer. [Para. 10.1, 


A close scrutiny of sections 19 to 21 shows. 
that the main intention of the statute is. 
to see that no person acquires land in- 
excess of the ceiling area which he is. 
entitled to hold under section 7, without 
invalidating the transfers as such. Read’ 
in that light, section 22 cannot be cons- 
trued as one intended to invalidate all 
transfers made between the commence- 
ment of the Act and before the notified: 
date if they in fact defeat the provisions 
of the Act. If that were the intention. 
of the Legislature, it would have used. 
clear language and would have stated. 
that all transfers which defeat the provi- 
sions of the Act are void, leaving the- 
authorities constituted under the Act 
to decide the question whether the trans-- 
fers in fact defeat the provisions of the- 
Act. Section 22 does not in terms invali- 
date such transfers effected after the com- 
mencement of the Act but authorises 
the Authorised Officer to declare the 
same to be void if it defeats the provisions 
of the Act. Section 22 has to be cons- 
trued ‘as one intended to invalidate trans- 
fers entered into only with a view to- 
defeat the provisions of the Act, without a 
bona fide intention to transfer title under 
the document of transfer. [Para. 11.] 


Normally a transaction is said to be- 
void when it is}prohibited by law either 
expressly or by necessary implication, 
or when the consideration and object of 
the transactions are unlawful either in 
whole or in part. Legislatures have 
been a toa roughly three modes or 
devices for invalidating a transaction 
which is likely to defeat the provisions of’ 
the Act. One method is by invalidating 
the transaction expressly, Another device ` 
usually adopted is to presume that a 
document is void as violating the pro-- 
visions of the statute until it is rebutted 
by the person affected. The third method 
adopted is to make the transactions 
voidable as defeating the provisions of 
the Act, giving the persons affected 
option’ to treat the sale either as valid or 
as invalid. None of these devices had! 
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‘been adopted here. Section 22 merely 
enables the Authorised Officer to declare 
it void as defeating the provisions of 
the Act and that suggests that the Autho- 
rised Officer has to find out what is the 
intention: behind the transfers. If he 
finds that the transfer has been entered 
into bona fide, the transfer cannot be 
declared void merely because it infringes 
some of the provisions of the Act. If, on 
the otherihand, he finds that the transac- 
tion was intended to defeat the provisions 
of the Act, without the parties not bona 
fide intending to transfer title, the autho- 
rised officer has to declare it as of no effect. 
Section 22 covers only those sham, 
nominal and bo transfers which are 
only intended to defeat the provisions of 
the Act.’ If the legislative intention is 
also to invalidate all bona fide transactions 
during the relevant period, it would 
have made certain consequential pro- 
visions as to what are the rights of the 
transferor; and the transferee in relation 
to the property conveyed, and how the 
resultant equities between the transferee 
and the transferor have to be worked 
out. This view that section 22 will cover 
only transactions of sham, nominal and 
bogus character which are intended 
only to defeat the provisions of the Act, 
will not be inconsistent with the object 
provided iin section 7. The object of 
section 7'is to see that no person holds 
more than the ceiling area; and when 
the Authorised Officer fixes the ceiling 
area of a, person after the notified date 
he has to naturally see what is the extent 
which he should be allowed to hold under 
section 12 and what is the extent of 
excess land to be acquired from him under 
section 18. At the time of fixing the 
excess area the Authorised Officer has to 
naturally ‘consider whether such a person 
in fact holds more than the ceiling area 
on the relevant date, i.e., when the ceiling 
area is fixed. The transfers made by that 
person before the notified date will 
naturally come into the picture and the 
Authorised Officer has to see whether 
notwithstanding the transfer he still 

lands in excess of the ceiling area. 
Section 10 (2) also throws some light on 
the question. Though section 7 provides 
that no person shall be entitled to hold 
land in excess of the ceiling area, for 
fixing the ceiling area, the events that 
had taken place after the commence- 
ment of the Act but before the notified 
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date have to be taken into account by 
the Authorised Officer. Section 22 of the 
Act cannot be invoked to invalidate a 
true and bona fide transaction. So long 
as the statute does not prohibit a transfer, 
it is not possible to declare void transac- 
tions of true and bona fide character 
entered into between the parties before 
the notified date, and while it is the duty 
of the Court not to render its aid to the 
enforcement of transactions which are 
illegal, it is at the same time incumbent 
that the illegality should be sufficiently 
proved and the facts constituting illegality 
duly established. It cannot be said that 
the intention of parties entering into the 
transactions is immaterial for the appli- 
cation of section 22 and that even if the 
transaction is true and bona fide if they 
have the effect of defeating the provisions 
of the Act, they should be declared invalid. 
A bona fide transfer in anticipation of 
the law cannot be said to defeat the pro- 
visions of the Act, especially when the 
statute does not in terms prohibit a trans- 
fer as such. ` 

[Paras. 12, 14, 18, 19 and 20.} 


Under section 22 the Authorised Officer 
is entitled to declare as void only 
those transfers which are sham and nomi- 
nal entered into with the avowed object 
of defeating the provisions of the Act, 
without any bona fide intention to transfer 
title. -  [Paras. 13 and 22.] 


(B) Indian Contract Act (IX of 1872), section 
23—Applicability of — Transaction entered into 
in anticipation of law—Validity of. 
The transactions entered into in antici- 
pation of a law to come into existence 
will not be hit at by section 23. 

[Paras. 13 and 20.] 


(C) Tamil Nadu Land Reforms (Fixation of 
Ceiling on Landy Act (LVIII of 1961), 
section 22—‘Defeat’—Meaning. 


Words and Phrases—‘ Defeat’—Meaning. 
The word: “defeat” normally means 


‘overcome, thwart, evade, frustrate, 
circumvent, bypass, disappoint, prevent, 
the accomplishment of...... g e word 


‘defeat’ in section 22 has to be taken as 
having been used to import sinister 
motive. [Para. 15.] 


C.R.P. Nos. 1823 and 1825 of 1965.— 
Petitions under section 83 read with 
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section 78 of Madras Act (LVIII of 1961), 
praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge, Thanjavur, dated geth July, 1965 
and passed in C.M.A. Nos. 18 and 19 of 
1965, respectively (No. MRI. 120/N/ 
KBK on the file of the Authorised Officer, 
Thanjavur-1). 


C.R.P. Nos. 2293 and 2294 of 1965.— 
Petitions under section 115, Civil Proce- 
dure Code, and section 83 of Madras Act 
(LVIII of 1961), praying the High Court 
to revise the order of the Court of the 
Subordinate Judge, Thanjavur, (Land 
Tribunal) dated 27th September, 1965 
and made in C.M.A. Nos. 46 and 49 
of 1965, respectively Nos. (MRI/2-B/KBK, 
on the file of the Authorised Officer, 
‘Thanjavur-1). 


C.R.P. No. 44 of 1966.—Petition under 
section 115 of the Civil Procedure Code 
and section 83 of Act (LVIII of 1961), 
praying the High Court to revise the 
decree of the Land Tribunal (Subordinate 
Judge) Nagapattinam, dated 22nd 
September, 1965, in L.T.A. No. 33 of 
1965 (MRI No. 22/B on the file of the 
Authorised Officer, Nagapattinam). 


R. Ramamurthi Iyer, V. Vedantachari, K. G. 
Rajappa and V. K. Thiruvengadachari, for 
Petitioners. ; 


The Asistant Government Pleader, for 
Respondents. 


The Court made the following 


OrvDER.—In all the above ‘revisions the 
scope of section 22 of the Tamil Nadu 
Land Reforms (Fixation of Ceiling on 
Land) Act, 1961, has come up for consi- 
deration and so they are dealt with 
together. Before dealing with the com- 
mon. legal issue involved in these cases, 
ir is necessary to set out briefly the facts 
relating to each of these revisions. 


2. C.R.P. Nos. 1824 and 1825 of 1965.— 
One Naganatha Iyer, whose family consis- 
ted of his wife and three daughters, 
submitted a return under section 10 
declaring his holding as 83-09 ordinary 
acres==73.74 standard acres as on 6th 
April, 1960. The Authorised Officer 
held that his family was entitled to 60 
standard acres and as Naganatha Iyer’s 
family was in possession of 13 acres in 
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excess, he was liable to surrender the 
same. He was called upon to surrender 
the said excess extent. The said 
Naganatha Iyer pleaded that one of his 
daughters was given in marriage on 6th 
September, 1961, and she has passed into 
the family of her husband and as such 
her stridhana property of 10-36 standard 
acres would vest in the family of her 
husband and that the Authorised Officer 
was not right in including the said stri- 
dhana property in his holding. He also 
pleaded that an extent of 4.71 acres sold 
by his wife Savithri Ammal to one 
Hamsu Ammal on 15th March, 1962, for 
a sum of Rs, 16,000 for the discharge of a 
debt due to the latter should be excluded 
from the holding of the family and if the 
said two items are excluded there will 
be no excess to be surrendered by the 
family. The transferor Savithiri Ammal 
and the transferee Hamsu Ammal under 
the sale deed, dated 15th March, 1962, 
also filed their objections. The Autho- 
rised Officer after considering all the 
objections held that the crucial date for 
calculating the ceiling area of a family 
is the date of the commencement of the 
Act, that is, 6th April, 1960 and that 
any transfer of the agricultural land after 
6th April, 1960, by any member of the 
family which is hit by the provisions of 
Madras Act (LVIII of 1961), will have to 
be declared void under section 22 of the 
Act. The Authorised Officer also held 
that the transfer resulting from the 
marriage of the daughter of her stridhana 
properties to the family of her husband 
is also void under section 22. 


3. On appeals by Naganatha Iyer and 
Hamsu Ammal the Land Tribunal held 
that the sale in favour of Hamsu Ammal 
between the dates of commencement and 
before the notified date is void as the 
sale defeated the provisions of the Act, 
but that the transfer if any of the stridhana 
property of the daughter by virtue of her 
marriage after the commencement of 
the Act but before the notified date to 
the husband’s family cannot be said to 
be a transfer violating the provisions of 
the Act. Both Naganatha Iyer and 
Hamsu Ammal have filed the above 
revision petitions contending that the 
bona fide transactions entered into by the 
parties may not be hit by section 22 of 
of the Act. 
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4, C.R.P. Nos. 2293 and 2294 of 1965.— 
The first petitioner in both these revisions 
and his wife constituted a family. Both 
of them held 42.86 standard acres as 
on 6th April, 1960. The family was 
eligible to'hold only for 35 standard acres 
on 6th April, 1960. The Authorised 
Officer, therefore, after exempting 17 
cents of land called upon the first peti- 
tioner to surrender the excess extent of 
7.69 standard acres. The claim of the 
Authorised Officer was resisted on the 
ground that the first petitioner was 
holding only to 31.65 standard acres on 
6th April, 1960, that his wife became 
entitled to 11.20 standard acres by virtue 
of a bequest in her favour by her mother- 
in-law, Janaki Ammal, which will take 
effect only after the death of Janaki 
Ammal on rst October, 1961, that the 
accrual on 1st October, 1961, cannot be 
taken as the holding of the family as 
on 6th April, 1960, that there have been 
certain bona fide sales by him as executor 
under the will of Janaki Ammal in favour 
of one Abdul Karim of 1.54 acres on 27th 
June, 1961 and in favour of Dr. Bala- 
Subramaniam of 11.52, acres on 5th 
February, 1961 and that if the lands sold 
are excluded, he will not be“ bound to 
surrender any excess extent. - The Autho- 
rised Officer overruled the objections and 
upheld his demand. In the appeals filed 
against the orders of the Authorised 
Officer, his orders were confirmed by the 
Land ‘Tribunal. The above revisions 
have been filed on the ground that the 
Authorised Officer had no jurisdiction to 
act under! section 22 in respect of the 
sales made after the notified date and 
that the Tamil Nadu Act LVIII of 1961, 
is not a valid piece of legislation. 


i 

5. C.R.P: No. 44 of 1966.—There was a 
sale of certain lands by the petitioner in 
favour of one Appukutty Pillai on 20th 
April, 1962, to pay off his debts in Malaya 
and to purchase a house in the name of 
his wife at Thiruthuraipoondi. ‘As the 
petitioner | was a person who held - on 
6th April, 1960, more than the ceiling 
area, the Authorised Officer called upon 
him to submit his objections under section 
22 of the Act. In this statement, the 
petitioner, stated that the lands were 
sold bona fide for discharging the debts 
and for purchasing a house at Thiruthurai- 
pundi and the purchaser also filed a 
statement that the sale in question was 
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effected by the vendor to discharge his 
debt and his purchase was bona fide and 
that if the sale is declared void under 
section 22 it will result in serious hardship 
to him. The Authorised Officer issued 
a notice on 4th June, 1965, notifying 
that the enquiry will be held on 10th 
June, 1965. The vendor and the vendee 
were served with the notice on 6th June, 


1965 and the vendee i sores by 
Counsel and the vendor filed a statement 
rson on roth June, 1965. The 


in 

Authorised Officer passed an order on 
the same day holding that the vendor has 
not attempted to prove that he was in 
debts in Malaya, that he had no other 
means to discharge the said alleged debt 
and that in the circumstances the trans- 
fer should be deemed to have been made 
to circumvent the provisions of the Act 
and to diminish the surplus to be declared 
under section 12. In that view he declared 
the said transfer of lands to be void under 
section 22. On appeal by the petitioner 
and his vendee, the Tribunal felt that 
the Authorised Officer did not give a 
reasonable opportunity for the parties 
to put forward their defence, but that 
a further opportunity need not be .given. 
as the ponding of section 22 does not 
warrant the investigation of the bona fides 
or otherwise of the transferor or of the 
transferee in entering into the transaction, 
as the questions as to whether the trans- 
fer was otherwise lawful and valid, whe- 
ther the sale was supported by considera- 
tion, whether it was for a binding neces~ 
sity or whether the deed was engrossed 
on stamp papers and registered etc. are 
foreign to the scope of the anr under 
section 22. According to the Tribunal a 
plain reading of section 22 showed that 
the enquiry contemplated in section 22 
was only to find out whether the transac- 
tion defeats any provision of the Act, and 
if it did, no other question such as bona 
(fides of the parties or the intention with 
which the transaction is entered into 
could arise in that enquiry. The 
Tribunal felt that ‘“‘if the Legislature had 
the intention of excluding bona fide 
transfers or transfers effected out of 
necessity, there would have been a clear 
expression of this intention also as in 
section 53 of the Transfer of eis 
Act where reference is made to bona ft 
transfers for value. In the view it took 
about the scope of section 22, the Tribunal 
held that, the transaction in this casey 
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being after the notified date, 2nd October, 
1962, defeated the provisions of the Act 
and as such it had been properly declared 
to be void by the Authorised Officer. 
It is against the said decision of the Tri- 
bunal ihe above revision has been filed. 


6. The common question that arises in 
these revisions is whether the view taken 
by the Authorised Officer and the Land 
‘Tribunal that the considerations as to 
whether the transaction has been bona 
fide entered into or whether the transfer 
was otherwise lawful or valid could not 
be gone into in an enquiry under section 
22, and that the only function of the 
Authorised Officer under section 22 is 
to find out whether the transfer defeated 
the provisions of the Act and if so to 
declare the sale void, is correct. 


7. The learned Counsel for the peti- 
tioners contend that the scope of section 22 
has not been properly understood by the 
Authorised Officer or the Tribunal, that, 
on a proper understanding of section 22 
its scope should be restricted only to 
nominal, sham and bogus transfers inten- 
ded to defeat the provisions of the Act, 
that the section will not affect bona fide 
transfers made between 6th April, 1960 
to 2nd October, 1962, though they may 
have an impact on the provisions of 
the Act, that the word ‘may’ occurring 
in section 22 shows that the power given 
to the Authorised Officer is discretionary 
and that the section does not provide for 
an automatic setting aside of all trans- 
fers made during that period. It is 
pointed out that the Act nowhere prohi- 
bits or invalidates a transfer made bet- 
ween 6th April, 1960 and 2nd October, 
1962, that section 22 in terms does not 
say as to what are the rights of parties 
under the transfer when declared void, 
nor does it provide for any reverter as 
between the parties, that the Act being 
a confiscatory legislation, the public 
authority who is invested with the power 
to enquire into and to invalidate a trans- 
fer should act reasonably, and that such 
a power should be construed beneficiently 
in favour of the subject who is affected 
by the statute. It is also urged that 
even the transfers entered into after the 
notified date are not declared void but 
are merely ignored for the purpose of 
alanig the ceiling area, under section 
23 of the Act, that even sections 19 and 20 
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which also deal with the situations after 
the notified date do not invalidate the 
transfers as such, and that when the 
statute does not purport to prohibit 
transfers effected even after the notified 
date, a legislative intention to invalidate 
all transfers that have taken place between 
the commencement of the Act and the 
notified date if they offended the pro- 
visions of the Act, cannot be inferred. 
The learned Counsel also point out that 
if total prohibition of transfers which are 
likely to defeat the provisions of the Act 
had been intended, the language of 
section 22 would be quite different, and 
that in construing the provisions of the 
statute which operate retrospectively, 
the Court should proceed on the basis that 
no penalties were intended to be imposed 
by the statute for transactions effected 
bona fide before the notified date. Accord- 
ing to the learned Counsel, the enquiry 
contemplated under section 22 should 
relate to the nature of the transaction, 
whether it is genuine or nominal and 
the Authorised Officer is enabled to 
declare only such transfer as if found to 
be nominal as void, and the mere fact 
that the transfer affects or has an impact 
on the provisions of the Act, the transfer 
cannot be declared void as such, as 
section 22 does not in terms say that the 
transfer as such is void but has directed 
the Authorised Officer to find out whether 
the transaction is intended to defeat 
the provisions of the Act. It was also 
contended that if the islature intended 
to invalidate all ers between the 
relevant dates if they defeat the provisions 
of the Act, it would have used clear and 
express language for the purpose and 
that the legislative history shows that 
whenever it intended to invalidate a 
transaction, it made a specific and express 
provision invalidating the transaction 
generally or under particular circum- 
stances. The learned Counsel referred 
to certain statutes which have specifically 
declared the transfers having the effect 
of defeating the provisions of the statute 
either void or voidable. Reference was 
also made to certain statutes which 
specifically saved certain bona fide tran- 
sactions notwithstanding the express in- 
validation of the transaction as defeating 
the statutory provisions. In substance 
what the learned Counsel contend is that 
section 22 is only intended to cover 
cases Where a person with a view to 
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defeat the provisions of the Act either 
nominally' transfers his lands to another 
or makes a bogus transfer with a view to 
hold an extent in excess the ceiling area 
by such devices, that is when a person 
holds more than the ceiling area contem- 
plated by section 7 by making sham, 
nominal or bogus transfers in favour of 
third parties or fictitious persons. 


3. The learned Government Pleader 
appearing. on behalf of the respondents, 
on the other hand, contends that all 
transfers Whether bona fide or not entered 
into between 6th April, 1960 and end 
‘October, 1962, would have to be declared 
void by the Authorised Officer under 
section 22 if thosc transfers defeat any 
.of the provisions of the Act, and that the 
enquiry contemplated by the Authorised 
‘Officer was only as regards the effect of 
the transaction on the provisions of the 
Act, and ‘not as regards the intention of 
the parties in making the transfers. 
According to him, section 22 is intended 
to declare void only genuine transfers 
and not ‘any sham, nominal or bogus 
transfers, which in law do not convey 
any title to the transferee and which do 
not require to be avoided, and there is 
no necessity to declare sham, nominal and 
bogus transactions to be void as in their 
nature they do not convey any title to 
the transferee and are of no effect, and 
in effect the statute itself makes all the 
genuine and bona fide transfers between 
6th April, 1960 and 2nd October, 1962, 
void if their effect is to defeat the pro- 
wisions of the Act, leaving to the Autho- 
rised Officer only the power to investi- 
gate whether those transfers had in fact 
defeated 'the provisions of the Act. It 
is contended for the State that if section 22 
is construed as affecting only sham, 
nominal and bogus transactions and not 
true and genuine transactions, the object 
of the provision in section 8 will stand 
defeated, that section 22 is intended to 
bring in the property transferred by 
divesting | the title of the transferee and 
revesting| it on the transferor, so that 
section 7'can be properly applied to the 
transferor and that even ifsection 22 were 
not there, section 18 which extinguishes 
all right, title and interest of all persons 
in the excess land notified under section 
18 serves to carry out the mandate of 
section 7. Section 22 in substance and 
in effect is said to declare all transactions 
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which have the effect of defeating the 
provisions of the Act as void, leaving it 
to the Authorised Officer only to find out 
if the transactions have, in fact, defeated 
the provisions of the Act. It is said that 
it is not within the province of the Autho- 
rised Officer to consider whether the 
transactions are bona fide and that he is 
powerless to uphold even bona fide trans- 
fers if they defeat the provisions of the 
Act. It is in the face of these rival con- 
tentions the scope of section 22 has to be 
considered. 


9. For a proper appreciation of the 
soope of section 22 it is mecessary to 
refer to certain provisions of the Act 
which are relevant. Section 3(7) 
defines ‘ceiling area’ to mean the extent 
of land which a person is entitled to hold 
under section 5. Section 3 (45) defines 
‘surplus land’ as the land held by a 

erson in excess of the ceiling area and 
declared to be surplus land under sections 
12, 13 and 14. ‘Person’ is defined in 
section 3 (34) as including any trust, 
company, family, firm, society or asso- 
ciation of individuals, whether incorpora- 
ted or not. The date of the commence- 
ment of the Act has been fixed as 6th 
April, 1960, under section 3 (11) and noti- 
fied date has been defined under section 
3 (31) as the date specified in the Govern- 
ment notification. Section 4 of the 
Act states that the provisions of the Act 
shall have effect notwithstanding any- 
thing inconsistent therewith contained 
in any other law for the time being in 
force, or any custom, usage or contract 
or decree or order of a Court or other 
authority. Section 5 fixes the ceiling 
area in the case of every family consisting 
of not more than five members generally 
to be 30 standard acres, before its amend- 
ment by the Amending Act of 1970. 
Section 7 is as follows: 


“On and from the date of commence- 
ment of this Act, no person shall, 
except as otherwise provided in this 
Act, but subject to the provisions of 
Chapter VIII, be entitled to hold 
land in excess of the ceiling area; Pro- 
vided that in calculating the total 
extent of land held by any person, any 
extent in excess of the ceiling area and 
not exceeding half an acre in the case 
of wet land and one acre in the case of 

land shall, irrespective of the assess- 
ment of such land, be excluded.” 
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Section 8 directs every person, who, on 
the date of the commencement of the 
Act held or deemed to have held, land 
in excess of 30 standard acres in submit 
a return within 90 days from the notified 
date in respect of lands held or deemed 
to have been held by such a person on the 
notified date to the concerned Authorised 
Officer containing the following parti- 
culars: 


(1) Particulars of all the land (2) parti 
culars of members of the family and of 
the stridhana land held by each female 
member of the family, and (3) the parti- 
culars of the land which such person 
desires to retain within the ceiling area 
and of the land which he desires to be 
declared as surplus land. Section 9g 
enables the Authorised Officer to collect 
such information as are referred to in 
section 8 in the event of the person failing 
to furnish the return as contemplated in 
section 8 or to find out whether the 
return submitted under section 8 by 
the person is correct and complete. 
Section 10 then directs the Authorised 
Officer to prepare and publish a draft 
statement as regards the land in excess 
of the céiling area held by a person on 
the basis of the retum filed by the person 
under section “8 oron the basis of the 
materials collected by the Authorised 
Officer under section g and such draft 
statement has to contain, among others, 
particulars regarding (1) the total extent 
of land held by such m, (2) the 
members of the family and of the stridhana 
land held by each female member of 
the family, (3) the extent of the ceiling 
area of the person, and (4) the lands 
which may be comprised within the 
ceiling area. Sub-section 3 of section 10 
enabled the Authorised Officer to i 

in the draft statement the Jand which is 
capable of easy and convenient enjoy- 
ment as the land to be retained by such 
person within his ceiling area. Sub- 
section 4 provides that if any person has 
specified the particulars of the land, 
which he desires to retain within his 
ceiling area, the Authorised Officer shall, 
as far as practicable, declare the same 
land as comprised within -his ceiling area. 
Sub-section 5 directs that the draft 
statement shall be published and a copy 
thereof shall be served on the persons 
concerned, the tenants, creditors and- all 
other persons who in the opinion of the 
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Authorised Officer are interested in the 
land to which such draft statement 
relates, and their objections, if any, filed. 
within 60 days from the date of service 
have to be considered after giving them a. 
reasonable opportunity of being heard 
and of adducing evidence, if any. Section. 
12 provides for the publication of a final 
statement after the disposal of the objec- 
tions, if any, filed by the persons interested. 
under section 10 (5) specifying therein 
the entire land held by the person, the 
land to -þe retained’ by him within the 
ceiling area and the land declared to be 
surplus land. Section 18 (1) provides 
that after the publication of the final 
statement under section 12 or its amend- 
ment under section 14, the Government 
shall, subject to the provisions of sections 
16 and 17, publish’a notification to the 
effect that the surplus land is required for 
a public purpose. Section 18 (3) states. 
that on the publication of the notifi= 
cation under sub-section (1), the lands. 
specified in the notification together with. 
“as trees and structures thereon shall, 
subject to the provisions of the Act; be 
deemed to have been acquired for a 
public purpose and vested in the'Govern- 
meni free from’ all encumbrances with 
effect from the date of such publication 
and all right, title and interest of all 
persons in such land shall, with effect from 
the said date, be deemed to have been. 
extinguished. : 

10. Then comes Chapter III headed. 
“ceiling on future acquisition and restric- 
tion on certain transfers.” Section 19 
prohibits, after the notified date, regist ra- 
tion of any document relating to any 
transfer of land either by sale, gift, 
exchange, lease, possessory mortgage, 
surrender, agreement, settlement, or other- 
wise unless a declaration in writing'lis 
made by the transferee in such form as 
may be prescribed as to the total extent, of 
land held by him, and requires the regis- 
tering authority to forward such declara- 
tions to the Authorised Officer, within 
the time prescribed, and the Authorised. 
Officer is authorised to take such action 
as he deems fit in accordance with the 
provisions of the Act on the basis of such 
declaration. It should be noted here 
that the obligation to file a declaration 
is only on the transferee and not on the 
transferor. Section 20 then provides a 
penalty for future acquisition by the 
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transferee, in contravention of section 7. 
It says that, if, as a result of any transfer 
of land referred to in section 19 made 
after the: notified date, the right, title 
or interest accrued in favour of the 
transferee. by virtue of such transfer in 
the land in excess of the ceiling area shall, 
as a penny for contravention of the 
provisions. of section 7, stand transferred 
to the Government with effect from the 
date of such transfer, on a declaration 
made by the Authorised Officer to that 
effect. The provisos to section 20 pro- 
vide that |the transferee has to pay the 
entire consideration for the transfer, 
the transferor cannot have any claim 
against the Government, and that no 
suit or other proceeding by, the transferee 
shall lie in any Court for the refund of 
the consideration for any such transaction. 
Then comes section 21 which provides for 
a ceiling on future acquisition by inheri- 
tance, bequest or any sale in Court 
auction in execution of decree or by an 
order of civil Court or any award or order 
of any other lawful authority, of any land 
in excess of his ceiling area directing the 
person so! acquiring to furnish to the 
Authorised Officer a return within go 
days from!the notified date or from the 
date of such acquisition giving the details 
of the lands which hé desires to retain 
within his: ceiling area and other parti- 
culars, - Section 22 deals with’ transfers 
made after the date of the commence- 
ment of this Act, but before the notified 
date. It ' states that if a person has 
transferred! any land held by him by sale, 
gift, exchdnge, settlement, surrender or 
m any other manner whatsoever except 
by bequest between the said two dates, 
the authorised officer may, after notice 
to such person or other persons affected 
by such transfer and after such enquiry 
as he thinks fit to make, declare the 
transfer to! be void if he finds that the 
transfer defeats any of the provisions of 
the Act. It is the scope of this provision 
which has|come up for consideration in 
these provisions. Section 23 deals with 
transfers and sub-divisions effected after 
the notified date, and it states that subject 
to the provisions of section 23 for -the 
purpose of’ fixing, for the first time, the 
ceiling area of any person on the date of 
the commencement of the Act, the autho- 
rised officer shall not take into consi- 
deration any transfer or any sub-division 


whether by, partition or otherwise effected 
a 
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on or after the notified date and before 
the date of publication of the final state- 
ment under section 12. Section 94 
enables the Government to dispose of 
land acquired by the Government under 
section 18 in accordance with the pres- 
cribed manner under the rules. It may 
be also necessary in the: context of the 
present discussion to refer to Form 2 
which is the prescribed form of return 
to be furnished under section 8 (1) and 
that form gives annexures A to J con- 
taining various particulars. Column 13 
of Form 2 sets out the details of lands 
included in annexure A but disposed of 
after 6th April, 1960, and the particulars 
are to be furnished under Annexure I 
Annexure I sets out the particulars of the 
lands so disposed of including the details 
as to how, when and to whom they were 
disposed of. It is in the light of the pro- 
visions set out above the object and true 
scope of section 22 has to be considered. 
A few dates which are relevant for the 
Purpose of further discussion are given: 
Oo . 


6-4-1960 date of commencement of the 
Act. . 


30-4-1962 assent of the President. 


2-5-1962 Publication of the. Act in the 
Official Gazette. 


2-10-1962 Notified date. 


It is seen that there is no statutory pro- 
vision prohibiting any transfer expressly 
or by necessary implication either before 
or after the notified date. Even trans-} 
fers made after the notified date which 
are likely to defeat the provisions of the 
Act have not been prohibited, nor declared} 
void statutorily but the Authorised Officer 
is only authorised to declare the lands; 
acquired by the transferee in excess of the 
ceiling area as having been transferred 
to the Government under the transfer. If 
a person acquires either by sale, gift, etc. 
any land which together with the land. 
already held by him exceeds his ceiling 
area, that portion of the land in excess 
of the ceiling area is deemed to have been. 
transferred to the Government from the- 
date of the transfer and not to the trans- 
feree. The transfer as such has not been 
prohibited nor invalidated. Section 20: 
merely restricts future acquisitions with- 
out prohibiting the transfer as such. 
Section 21 dealing with acquisition by: 


282 


inheritance, bequest or any sale in exe- 
cution. of a decree after the. commence- 
ment of this Act also does not invalidate 
the transactions but merely enables the 
Authorised Officer to take into account 
those transactions for finding out the 
‘ceiling area of the transferee and to 
acquire the excess over the ceiling area 
for the State. Section 19 also compels a 
ttransferee after the notified date, to give 
a declaration regarding the lands held 
by him before the contemplated acquisi- 
‘tion. Where the transferor effects such 
a transfer after the notified date but 
-before the fixation of his ceiling area for 
‘the first time under the Act, it has not 
been invalidated but the Authorised 
Officer is empowered to ignore the same 
‘while fixing the ceiling area of the 
transferor under section 23. Even here 
-so long as the transferor is willing to 
include the lands so transferred within 
his ceiling area, the transfer will be 
fully ehective in all respects. If the 
transferor is unwilling to include the 
‘lands transferred within his ceiling area, 
the Authorised Officer will ignore the 
‘transfer and treat the lands transferred 
as part of his holding for fixing his ceiling 
area and for finding out the surplus 
ands. Subject to this, the transfer is 
fully effective as between the transferor 
and the transferee. 


11. A close scrutiny of sections 19 to 21 
shows that the main intention of the 
statute is to see that no person acquires 
land in excess of the ceiling area which he 
is entitled to hold under section 7, with- 
out invalidating the transfers as such. 
Read in that light section 22 cannot be 
construed as one intended to invalidate 
all the transfers made between the com- 
mencement of the Act and before the 
notified date if they in fact defeat the 
provisions of the Act. If that were the 
intention of the Legislature, it would have 
used clearer language and would have 
stated that all transfers which defeat 
the provisions of the Act are void, leaving 
the authorities constituted under the 


















invalidate such transfers effected after 
the commencement of the Act but autho- 
rises the Authorised Officer to declare the 
same to be void if it defeats the provisions 
the Act. On a fair reading of section 22 
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it has to be construed as one intended to 
invalidate transfers entered into only 
with a view to defeat the provisions of 
the Act, without a bona fide intention to 
transfer title under the document of 
transfer. 


12. Normally a transaction is said to be 
void when it is prohibited by law either 
expressly or by necessary implication, 
or when the consideration and object of 
the transaction is unlawful either in 
whole or in part. Legislatures have been 
adopting roughly three modes or devices 
for invalidating a transaction which is 
likely to defeat the provisions of the Act. 
One method is by invalidating the tran- 
saction expressly. Such a device has 
been adopted in section 5 of the Madras 
Act V of 1895, section 4 (1) of Madras 
Act XIV of 1947, section 58 (6) of Madras 
Act XXVI of 1948, section 34 of the 
Madras Act XXIX of 1959, section 59 
(3) of Madras Act XXVI of 1963 and 
section 38 (3) of Madras Act XXX of 
1963. Another device usually adopted 
by the Legislature is to presume that a 
document is void as violating the pro- 
visions of the statute until it is rebutted 
by the person affected. Section 6 of' 
Madras Act V of 1964 is illustrative of 
such a device. The third method adop- 
ted by the Legislature is to make the tran 
sactions voidable as defecting the pro- 
visions of the Act, giving the persons 
affected the option to treat the sale either 
as valid or as invalid, and illustrations of 
this type can be had from fection 8 (3) 
of the Hindu Minority and Guardian- 
ship Act, 1956, section 4 of Madras 
Act II of 1994 and sections 53 and 54 of 
the Provincial Insolvency Act. None 
of the devices aforesaid had been adopted 
here. Section 22 does not invalidate a 
transaction either expressly or by neces- 
sary implication, nor is there any pre- 
sumption of its invalidity on the ground 
that it had the effect of defeating the 
provisions of the Act. Nor does it say 
that the transfers during that period will 
be voidable as defeating the provisions o 
the Act. It merely enables the Autho- 
rised Officer to declare it void as defeat- 
ing the provisions of the Act and that 
suggests that the Authorised Officer has 
to find out as to what is the intention 
behind the transfer. If he finds that the 
transfer has been entered into bona fide, 
the transfer cannot be declared void 
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merely because it infringes some of the 
rovisions of the Act. If, on the other 
d, he finds that the transaction was 
intended to defeat the provisions of the 
Act, without the parties not bona fide 
intending to transfer title, the Authorised 
Officer has to declare it as of no effect. 
In other words, section 22 seems to 
cover only those sham, nominal and bogus 
transfers which are only. intended to 
defeat the provisions of the Act. If the 
legislative ‘intention is also to invalidate 
all bona fide transactions during the 
relevant period, it would have made 
certain consequential provisions as to 
\what are the rights of the transferor and 
the transferee in relation to the property 
conveyed, and how the resultant equities 
between the transferee and the transferor 
have to be worked out. This view that 
section 22: will cover only transactions of 
sham, nominal and bogus character which 
are intended only to defeat the provisions 
of the Act, will not be inconsistent with 
object provided i in section 7. The object 
lof section 7 is to see that no person holds 
more than the ceiling area, and when 
the Authorised Officer fixes the ceiling 
jarea of a person after the notified date he 
has to naturally see what is the extent 
which he should be allowed to hold under 
section 12/and what is the extent of the 
excess land to be ac from him 
under section 18. At the time of fixing 
the excess: area the Authorised Officer 
has to naturally consider whether such a 
person in fact holds more than the ceiling 
area on the relevant date, i.e., when the 
ceiling area is fixed. The transfers made 
by that person before the notified date 
will naturally come into the picture and 
the Authorised Officer has to see whether 
notwithstanding the transfer, he still 
possesses lands in excess of the ceiling 
area. To take an illustration a person 
“who held 40 standard acres on the date 
of the commencement of the Act had 
sold for bona fide purposes the entire 
-extent before the notified date and as a 
result of that sale he was not in possession 
-of any extent on the notified date. There 
is no question of fixing ceiling area for 
‘him under'section 12 or of acquisition of 
‘any excess area under section 18. If 
section 22 is intended to invalidate that 
sale though bona fide entered into, the 
entire 40! standard acres transferred 
should be taken as having reverted to the 
transferor so as to enable the Government 
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to acquire the excess 10 standard acres. 
If that is so, the transferor gets back all 
the entire forty acres sold by him and 
has to part with only Io acres to the 
State. There is no consequential pro- 
vision for working out the rights of the 
transferee in such an event and even if 
section 65 of the Contract Act were to 
apply, the transferee may not be able 
to recover the entire purchase price from 
the transferor. There are other anoma- 
lies also arising out of the invalidation of 
a bona fide transaction. In the same 
illustration if the transferor continues to 
possess the 40 standard acres notwith- 
standing the transfer, the transfer has to 
be held either as sham and nominal or 
bogus created only to evade the provisions 
of the Act, and the Authorised Officer 
can declare that transfer void and pro- 
ceed to fix the ceiling area and the surplus 
for the transferor. 


13. Further, section 23 of the Contract 
Act also cannot be applied to this case 
as between the two relevant dates there 
was no statutory prohibition of transfer, 
mor was there any existing law at all 
till end October, 1962. The transactions 
entered into in anticipation of a law to 
come into existence will not be hit at 
by section 23. As a matter of fact clause 
33 of the Bill which is a forerunner to 
to section 22 of the Act provided for the 
grant of permission and of imposing 
restrictions on the intended transfers 
from the notified date of the Bill and before 
the publication of the Act. But under 
the section as enacted, the date of publica- 
tion has been omitted but notified date 
has been inserted. If the intention of the 
Legislature is to invalidate all transfers 
between the two relevant dates, such an 
alteration from the publication date to 
the notified date seem to be unnecessary. 
One further fact also can be noted. 
Even assuming that section 22 applies 
even to genuine and bona fide transactions, 
if the transferor is inclined to treat the 
lands transferred by him during the 
interval within his ceiling area and declare 
his other lands as excess, the Authorised 
Officer cannot declare it as void, for the 
transaction cannot be said to have been 
intended to defeat the provisions of the 
Act. This gives a clue as to the untena- 
bility of the-submission made on behalf 
of the State that the statute in effect 
declares all transactions entered into 
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during the interval having the effect of 
defeating the provisions of the’ Act void, 
that the Authorised Officer has no juris- 
diction to go into the genuineness of the 
transaction and that he has to merely 
consider the question whether it defeats 
the provisions of the Act and if it did, to 
declare the same to be void. 


|14. Section 10 (2) also throws some 
light on the question. It says that for 
the purpose of calculating the ceiling 
area of the family after the commence- 
ment of this Act the Authorised Officer 
shall take into account only those mem- 
bers of that family who are alive on the 
notified date and for the purpose of 
calculating the ceiling area of the family 
for the second or for any subsequent time, 
the Authorised Officer shall take into 
account only those members of that family 
who are alive on the date of the prepara- 
tion of the draft statement under section 
Io (1). This seems to suggest that, 
though section 7 provides that on and 
‘from the commencement of the Act no 
person shall be entitled to hold land 
m excess of the ceiling area, for fixing 
the ceiling area, the events that had taken 
place after the commencement of the 
Act but before the notified date have to 
be taken into account by the Authorised 
Officer. 


15. The word “defeat” normally means 
‘overcome, thwart, evade, frustrate, 
‘circumvent, bypass, disappoint, prevent, 
the accomplishment of........ ’ ‘The 
word ‘defeat’ in section 22 has to be taken 
as having been used to import sinister 
motive. Maxwell on the Interpretation 
of Statutes, Twelfth Edition, after 
stating that the Courts will not be astute 
to narrow the language of a statute so 
as to allow persons within its purview to 
escape its net, that the statute has to be 
applied to the substance rather than the 
mere form of transactions, thus defeating 
any shifts and contrivances which parties 
may have devised in the hope of falling 
outside the Act, and that the Courts if 
they find an attempt at concealment, 
should brush away the cobweb varnish, 
and show the transactions in their true 
light, has said at page 143: 
“ It is, however, essential not to con- 
found what is actually or virtually 
prohibited or enjoined by the statutory 
language with what is really beyond 
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the enacting part, though it may be 
within the policy, of the Act; for it is 
only to the former case that the prin- 
ciple under consideration applies, and. 
not to cases where, however, manifest 
the object of the Act may be, the 
language is not fairly co-extensive 
with it. An act of Parliament is 
always subject to evasion in this sense, 
for there is no obligation not to do what 
the Legislature has not really prohibited 
nor to do what it has not really com- 
manded. It is not evading an Act 
to keep outside it.” : 


In Sundaram Industries Private Ltd. v. 
Commissioner of Income-tax+, while con- 
struing the scope of proviso to section 
12-B of the Income-tax Act of 1922, 
which brought to charge capital gains, 
that is gains made from sale, exchange or 
or transfer of capital assets, expressed that 
the said proviso does not discourage or 
avoid honest transactions made out of 
love and affection or for other conceivable 
reasons on pain of being hauled up for 
having attempted to avoid or reduce the 
tax liability and on that basis made 
liable to tax on the difference between 
the consideration for the transaction and 
the fair market value, nor does it- treat 
what is not an actual capital gain as a 
deemed capital gain, but that it must be 
limited to escaped capital gain, which is 
so in truth and in fact, and that it is not 
intended to bring about a fictional gain 
on an assumption and charge the same. 
In that case the assessee purchased shares 
for a sum of Rs. 93,660 in 1954 and sold 
the same in 1959 for Rs. 66,goo at a 
concessional price to three ladies incurr- 
i a loss of Rs. 26,760, treating the 
ifference between the cost price and 
the sale price as a gift to the purchasers. 
The Income-tax Officer determined the 
market value of the shares under section 
12-B (2) and treated the difference 
between the actual sale price and the 
market price as the capital gain liable to 
be tased. The Tribunal treated the sale 
as a real transaction which was given 
effect to and acted upon by the parties, 
and which was not made with the object 
of avoidance or reduction of the tax lia- 
bility but made for the purpose of bene- 
fiting the ladies. This view of the Tribu- 
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nal was upheld. In that case it was held 
that though the intention of the statute 
is to taxjthe capital gain, the Officer 
cannot fix'the market value ignoring the 
gale value if the sale is a bona fide tran- 
saction, and that the market value has 
to be fixed only when the transaction is 
held to be not bona fide. 


16. In Simms v. Registrar of Probates+, 
a deceased covenanted under a deed- 
poll to pay some amount to his children 
with interest at 1% per cent. per annum 
the debt| being payable at call. He 
regularly paid the interest, but no portion 
of the principal. The Registrar of Pro- 
bates on behalf of the Crown thought 
that the debt was incurred only with 
intent to evade the payment of duty under 
the South: Australian Succession Duties 
Act, 1893, and that therefore double duty 
was payable in respect of the perty 
accruing tọ the children under the deed- 
pol. On the question whether the deed- 
poll executed by the deceased under the 
circumstances was with intent to evade 
payment of duty under the Act and is 
therefore liable to double duty, the Judi- 
cial Committee held that it was not charge- 
able with double duty under section 27 
of the Act as one made “with intent to 
evade the! payment of duty hereunder” 
in the absence of evidence of some device 
or contrivance for that purpose, and that 
it was not, possible to presume an inten- 
tion to evade the payment of duty. 
Dealing with the scope of the word 
“* evade ” itheir Lordships observed: 


“Tt does not appear to their Lordships 
that an' examination of the decisions 
in which the word “evade” has been 
thé subject of comment leads to any 
tangible| result. Everybody agrees 





that the! word is capable of being used . 


in two! senses; one which suggests 
underhand dealing, and another which 
means nothing more than the inten- 
tional avoidance of something dis- 

le. Beyond this, nothing is 
to be found having much bearing on 
the construction of the word, which 
depends! entirely upon its use in the 
ColonialiActs.............- It is quite 
true, as Bundey, J., intimates when he 
is pointing out the severity of the law, 


that Courts must nevertheless construe 
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it according to its true meaning. But 
where there are two meanings each 
adequately satisfying the language, 
and great harshness is produced by one 
of them, that has legitimate influence 
in inclining the mind to the other. 
Now, if the word evade be taken to 
signify some contrivance between donor 
and donee, that which is pointed out 
as the greatest harshness of the enact- 
ment would be removed or substantially 
reduced, seeing that the donee would 
be a party to the transaction which 
causes loss to him. It is more probable 
that the Legislature should have inten- 
ded to use the word in that interpreta- 
tion which least offends our sense of 
justice.” 


It was also expressed in that case that the 
enquiry in such a case should be to find 
out whether an apparent transfer is also 
a real one, that once it is found to be 
real the Courts need not go into the 
question as to the motive, unless the 
Legislature forces them to undertake 
an enquiry of a vague and indefinite 
kind as to the motive with which the 
transaction was entered into and that 
“ other things re equal” it is pre- 
ferable to suppose that the Legislature 
contemplated the more ordinary and 
tangible kind of judicial enquiry, rather 
than the vague and more elusive one. 


17. In Ram Sarun v. Kishanlal, an 
occupancy ee a usufructu- 
ary mortgage of his occupancy holding, 
and then executed a Eabuliat cee 
taking to pay the rent for the mortgaged 
land. On a suit by the mortgagee for 
rent under the terms of the kabuliat 
the Court held that the agreement bet- 
ween the parties was of a nature which, 
if permitted, would defeat the provisions 
of the Tenancy Act, 1901 ; and that 
it was unlawful within the meaning 
of section 23 of the Contract Act, and 
hence void. But there the parties had 
brought about certain apparent and 
nominal transactions only to defeat 
the provisions of the Tenancy Act by 
camouflaging the same as one of 
usufructuary mortgage and lease back 
while they were not really intended to 
beso. In Saleh Abraham v. Manekji Gowasji® 
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parties with a view to defeat the pro- 
visions of the Calcutta Rent Act, 1920 
connived at an arrangement by which 
the tenant agreed to pay a rent which 
he knew was higher than that which 
could be lawfully be demanded under 
the provisions of the Rent Act, and 
such an arrangement was held to be 
hit at by section 23 of the Contract Act. 
This decision was based on the fact 
that the arrangement was not a bona 
fide one but was one connived at 
with a view to defeat the provisions 
of the Act. 


18. In Subrahmanyam Chetty v. Authorised 
Officer, Land Ceilings!, a Division Bench 
of this Court while dealing with the 
validity of the transactions which were 
effected after the Madras Act LVIII of 
1961 was struck down as invalid by 


the Supreme Court and before it was 
validated, had expressed: 
“The authorities should take a 


reasonable view of the provisions of 
the Act and exercise restraint in ri- 
gidly enforcing them in such cases, 
keeping in view all the circumstances 
including the fact that at the time 
when the transactions were effected 
the Act was not in force. It is true 
that when once the law is declared 
to be retrospective, it may touch 
the transactions. But it does 
not follow from it that when the 
enforcement of the relative pro- 
visions will involve a penalty and a 
forfeiture, the provisions will be en- 
forced strictly. Whenever by reason 
of Article 31-B of the Constitution 
and the retrospective validation of 
the Act, the transactions which took 
place at the time when the Act was 


considered to be invalid are affected, ` 


a liberal view will have to be brought 
to bear in respect of those transactions 
and the matter dealt with as such. 
In other words, the provisions of 
the Act should not be enforced in 
relation to such transactions with a 
view to invoke penalty or forfeiture, 
the reason being that at the time the 
transactions were entered into, they 
were entered into bona fide and on the 
view rightly held that Madras Act 
LVIII of 1961 was not in force.” 
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The above observations seem to suggest 
that section 22 of the Act cannot be 
invoked to invalidate a true and bona 
fide transaction. In a recent decision. 
in S. Narapanaswami v. The State of Madras 
and another’, the learned Chief Justice 
speaking for the Bench had resse 
that under section 22 the Authorised 
Officer has to enquire whether the trans- 
action is sham, nominal, fictitious or 
bogus or whether it is real, genuine and 
bona fide and that only those transactions 
which are sham, nominal, fictitious| 
or bogus which he can declare as void 
and the relevant observations are as 
follows :— 


“There may be several relevant con- 
siderations, which will have to be 
borne in mind and taken into account 
in the process of arriving at a finding 
whether the sales were intended to. 
defeat any of the provisions of the 
Act. The policy of the law fixing the 
ceiling of land holding is to limit the 
extent of holding which means to that. 
extent concentration of holding is. 
directed to be fragmented. It is this. 
policy which is the core of the pur- 
pose of the enactment, which has. 
got to be borne in mind in deciding 
the question whether the given sale 
deeds were intended to get over the 
ceiling.” 
19. Kalawati v. Bisheshwar?, dealt witk 
the scope of section 23 (1) (6) of the 
U. P. Zamindari Abolition and Land 
Reforms Act, 1951, which imposed a 
ban against recognition of a transfer 
made after 7th July, 1949, for the pur- 
pose of assessi rehabilitation grant 
payable to an intermediary, and the 
Supreme Court had expressed that there 
is a clear distinction between a trans- 
action being void and one though valid 
and existent which is not to be recognised. 
or acknowledged, that, the Legislature 
having imposed only a ban on recogni- 
tion under section 23 (1), it is impossi- 
ble to construe the transactions as 
void. In Satappa v. Appayya?, the Supreme: 
Court was concerned with a contract 
of purchase of land which the parties 
entered into with the full knowledge 
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that the purchaser will be in possession 
ofthe lands in excess of his ceiling under 
section 5 of Bombay Tenancy and Agri- 
cultural Lands Act, and they rejected 
a contention that the contract could 
not be specifically enforced as the pur- 
chaser was already owning more than 
the ceiling area and that by acquiring 
the land under the contract he would 
be holding far in excess of the ceiling 
fixed by the statute. On the question 
whether |the enforcement of the con- 
tract would result in transgression of 
the provisions of the Act and whether 
section 23, of the Act disabled the pur- 
chaser from enforcing the contract, the 
Supreme Court expressed that the con- 
tract for; purchase of land entered into 
with the'knowledge that the purchaser 
may hold, land in excess of the ceiling 
is not void, and that the seller cannot 
resist enforcement thereof on the ground 
that, if permitted, it will result in trans- 
gression of the law. In that case the 
Supreme Court considered the scope 
of section 35 which is similar to section 
20 of the Madras Act LVIII of 1961. The 
Supreme Court points out that there 
was nothing to indicate that the 
Legislature has prohibited a contract 
to transfer land, that the inability of 
the transferee to hold land in excess of 
the ceiling prescribed by the statute 
has no effect upon the contract or the 
operation !of the transfer and that the 
statute has only imposed a forfeiture 
in the event of the transferee coming 
to hold land in excess of the ceiling and 
this does not invalidate as such a trans- 
fer between the parties. The above 
two decisions of the Supreme Court 
which have been rendered under the 
provisions, of the analogous statutes 
give an indication that so long as the 
statute does not prohibit a transfer it is 
not possible to declare void transactions 
of true and bona fide character entered 
into between the parties before the noti- 
fied date, and that while it is the duty 
of the Court not to render its aid to 
the enforcement of transactions, which 
are illegal, it is at the same time in- 
cumbent that the illegality should be 
sufficiently, proved and the facts consti- 
tuting illegality duly established. As 
already stated even after the notified 
date the statute does not impose any pro- 
hibition but merely directs the Authori- 
sed Officer (1) not to take into account 
| 
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those transactions while fixing the ceiling, 
area or (2) to take away the excess, if 
any, over the ceiling area of the trans- 
feree. It is not possible to accept the 
contention advanced on behalf of thei 
State that the intention of parties en-| 
tering into the transaction is immaterial] 
for the application of section 22 and 
that even if the transaction is true and 
bona fide if they have the effect of de-|: 
feating the provisions of the Act, they} 
should be declared invalid. i 


20. In the light of the statutory pro- 
visions Which do not prohibit any trans- 
fer as such, but merely impose a restric- 
tion on the acquisition of the property 
by a transferee over the ceiling limit, 
when a person anticipates the law and. 
transfers a portion of his holding truly 
and bona fide so as to bring his holding 
with the ceiling limit can it, be said 
that he has defeated the provisions of 
the Act such as section 7 which impose 
a ceiling limit on a person’s holding? 
I am of the view that such a bona side 
transfer in anticipation of the law can- 
not be said to defeat the provisions 
ofthe Act, especially when the statutel, 
does not in terms prohibit a trans- 
fer as such. Anantanarayanan, J., 
(as he then was) in Sakthiv. Kuppathammal,*' 
has expressed the view that there was 
nothing illegal nor opposed to public 
policy in the sale by a landlord of sur- 
plus extents of land in anticipation of 
a land ceiling legislation. In that case 
a guardian filed an application under 
section 29 of the Guardians and Wards 
Act for permission to sell the lands of 
the ward on the ground that the land 
ceiling legislation is impending that 
the “compensation Darabi Tne: the 
impending legislation for the lands in 
excess of the ceiling area would be quite 
inadequate, and that the sale of the ex- 
cess lands would be beneficial to the 
minor. The District Court dismissed. 
that application on two grounds: (1) 
nothing definite was known about the 
anticipated legislation and (2) that the 
avowed object of the proposed sale 
appeared to be to get over the legislation 
which may amount to contravention 
of a public policy and no Court can 
countenance such a proposal. Dealing 
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svith the second ground of rejection given 
by the District Court, the learned Judge 
observed : 


“The argument of the learned Dis- 
trict Judge that this is opposed to the 
spirit of the legislation, and amounts 
to some kind of circumvention of the 
law, is clearly based on a misconcep- 
tion. On the contrary, the sales, 
by private owners of land, of surplus 
areas above t!! probable ceiling are 
by themselve:: an effective instrumenta- 
tion of the retorm. This is a mode by 
which a more equitable distribution 
of landed property is effected, even 
before the enactment itself comes into 
force. Had it been otherwise, the 
‘State would have declared a prohi- 
bition similar to a moratorium upon 
sales of land, which it has advisedly 
refrained from. To anticipate a law, 
and to take certain measures dictated 
by prudence, which are legally per- 
mitted, is not at all in contravention 
of public policy.” 


21. Ultimately the District Court’s 
order was set aside on the ground that 
the refusal of the permission sought for 
by the guardian was unsustainable and 
the reason given for such refusal was 
fallacious. 


. Onadue consideration of the matte", 
I hold that under section 22 of the Act 
the Authorised Officer is entitled to de- 
clare as void only those transfers which 
are sham and nominal entered into 
with the avowed object of defeating the 

rovisions of the Act, without any bona 
Vide intention to transfer title. In the 
light of the view expressed above the 
facts of each case have to be considered. 


_ In Civil Revision Petition, No. 1824 
2 1965 though the Authorised Officer 
did not go into the question whether 
the sale effected by the petitioner’s wife 
in favour of Amsu Ammal on 15th 
March, 1962, for a sum of Rs. 16,000 
was bona fide entered into to discharge 
certain debts, the Tribunal has specifically 
found in C.M.A. No. 19 of 1965 on its 
file that the impugned sale had been 
made for valuable consideration for 
discharging certain pressing debts of 
the vendor but in the view it took of the 
scope of section 22 it held that the trans- 
action though bona fide having been 
effected, between the commencement 
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of the Act and before the notified date, 
it had to be struck down as void. 
Following the view expressed above 
the order of the Authorised Officer as 
confirmed by the Tribunal holding the 
the transactions to be void under section 
22 of the Act has to be set aside. Hence 
G. R. P. No. 1825 of 1965 is allowed. But 
G.R. P. No. 1824 of 1965 which is directed 
against C. M. A. No. 18 of 1956 which re- 
lated only to the exclusion of the stri- 
dhana property of the petitioners 
daughter after her marriage in respect 
of which he has succeeded before the 
Tribunal has to be dismissed. i 


24. InG.R.P. No. 2293 of 1965 the peti- 
tioner has challenged the demand of 
the Authorised Officer for surrendering 
7.69 standard acres and C.R.P. No. 2294 
of 1965 is directed against the order of 
the Authorised Officer declaring the 
sales dated 27th June, 1961, and 5th 
October, 1961 in favour of Abdul Karim 
and Balasubrahmniam respectively as 
void. The Tribunal has found that the 
petitioner owned 31.65 standard acres 
as on 6th April, r960, that on - Ist 
November, 1959 a bequest of 11.20 
standard acres was made by his mother 
in favour of his wife to be taken by her 
after her lifetime, his mother-in-law 
died only on 1st October, 1961, and the 
property vested in the petitioner’s wife 
only thereafter. On 1st October, 1961, 
the petitioner and his wife, in the 
aggregate held 42.86 standard acres. 
The petitioner as executor under the 
will of his mother sold 11.52 acres to 
one Dr. Subramaniam on 5th October, 
1961, and another extent of 1.54 stand- 
ard acres to one Abdul Karim on 27th 
June, 1961. These two sales are ad- 
mittedly after the commencement of 
the Act but before the notified date and 
the Tribunal held that these sales are 
hit by section 22 of the Act. But neither 
the Authorised Officer nor the Tribunal 
has given any finding as to whether 
the transactions were entered into bona 
fide and whether they are real. If the 
sales are real and not sham or bogus, 
the transactions have to be eoheld ik 
the view expressed above. Further, 
whether the bequest made by the peti- 
tioner’s mother in favour of his wife 
will attract the provisions of section 21 
of the Act has also to be fully considered. 
Hence the matters are remitted to the 
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Tribunal for fresh consideration in the 
light of the observations made above. 
These civil revision petitions are ordered 
accordingly. 


25. In C. R. P. No. 44 of 1966 there 
has been ‘an alienation on 20th April, 
1962 by the petitioner’ for discharging 
certain debts which he had incurred 
in Malaya. The petitioner has adduced 
proof to show that he remitted a sum 
of Rs. 21,000 out of the sale considera- 
tion to Malaya through the State Bank 
of India ‘after getting the permission 
from the Reserve Bank of India, It is 
stated that the petitioner was forced 
to effect the sale as there were pressing 
debts and: that he had no other means 
to discharge those debts. But the 
Authorised Officer says that these facts 
have not ' been proved. But from the 
facts set out earlier it is seen that the 
Authorised Officer did not give any 
reasonable opportunity to the petitioner 
to put forward his case. The petitioner 
appeared lin person on roth June, 1965, 

ter service of notice on 6th June, 1965, 
put without giving any further oppor- 
tunity the Authorised Officer passed 
an order on the same day saying that 
the vendor has not attempted to prove 
his debts in Malaya and that he had no 
other means to discharge those debts. 
‘The petitioner filed his statement on 
roth June, 1965 and the Authorised 
‘Officer should have given him an opportu- 
nity to prove the facts set out in the 
statement. This point was considered 
‘by the Tribunal and the Tribunal says : 


“I should be inclined to hold that this 
is not a reasonable opportunity at 
all for 'the parties to prepare their 
defence and conduct their case. 
But in this case, as it happens, nothing 
turns upon that factor, for the fact 
of sale ing subsequent to the ‘date 
of the commencement of the Act is 
not in dispute.” 


o 
26. On the view it took of the scope of 
section 22, the Tribunal held that the 


transaction, even if it is true, bona fide 
and genuine, it will be void under sec- 
tion 22 ası it has come into existence 


after the commencement of the Act and 
before the notified date and its effect 
is to reduce the ceiling area of the peti- 
tioner. In the light of the opinion ex- 
pressed above as to the true. scope of 
37 
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section 22, the matter has to be remand- 
ed to the Authorised Officer for a fresh 
enquiry in „the light of the observations 


made in this judgment. The Civil 
Revision Petitions are accordingly 
allowed. 


27. There will, however, be no order 
as to costs in any cf these petitions. 


S.V.J. 





C.R. P. No. 1825 
' of 1965 allowed : 
C.R.P. Nos. 2293 
of 1965 and 44 of 
1966 allowed ; 
matter remanded. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, F. 
Senthilvel Gounder 


V. 


Venkitachalam Chettiar Respondent. 


Petitioner * 


Provincial Insolvency Act (V of 1920), section 
4 and Civil Procedure Code, Order 21, rules 96, 
100 and 101—Applicability of Order 21, 

provisions to sales by Official Receiver—Pro- 

cedure for applyng for delivery of possession 

of properties sold by Official Recetver—Proper 
ourt. 


Practice—Power of Court to rectify its own 
mistake. 


It is well established that the proper Court 
to adjudicate on matters relating to the 
sale held by the Official Receiver is the 
Insolvency Court and not the Court acting 
under Order 21 of the Civil Procedure 
Code. It is only the Insolvency Court 
which can entertain an application for 
redelivery of possession, when once sale 
had been held and possession given by 
the Official Receiver. Order 21 ordinarily 
does not apply to sales by an Official 
Receiver who is not required to follow the 
procedure laid down in the said order and 
has power different from those of an 
executing Court. [Paras. 2 and 3.] 


Held on facts the Court cannot pass an 
order for redelivery under Order 21, rules 
100 and 101, Civil Procedure Code. But 
on the reasoning it must be held that 
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the lower Court should not have enter- 
tained an application for delivery of 
possession of the properties in pursuance 
of a sale held by the Official Receiver. 
The petitioner on his own showing should 
have approached only the Insolvency 
Court for taking delivery of possession. 
Once the earlier order of the lower Court 
is found to be without jurisdiction then 
naturally it can set aside its own order by 
invoking the power under Order 21, 
rules 96 and 100, Civil Procedrue Code. 
The Court is bound to rectify its own 
mistake and recall the wrong order 
passed by it. Para. 3.] 


Petition under section 115 of Act V of 1908 
raying the High Court to revise the 
ier of the Court of the District Munsif, 
Udumalpet, dated 6th April, 1970 and 
made in E.A. No. 2086 of 1969 in E.A. No 
1970 of 1969 in I.P. No. 37 of 1967. 


M. Chenniappan, for Petitioner. 
S. Thyagaraja Ayyar, for Respondent. 


The Court made the following 


OrpEr.—The petitioner herein purchased 
a house property in an auction held by 
the Official Receiver in insolvency pro- 
ceedings on 25th October, 1969. He 
also obtained a sale certificate dated 
25th November, 1969. Subsequently he 
approached the District Munsif of Udu- 
malpet for delivery of possession. ‘The 
District Munsif ordered delivery without 
notice to the respondent who was in pos- 
session of the property as a lessee from the 
Official Receiver presumably under Order 
21, rule 96 of the Civil Procedure Code 
and the petitioner took possession of the 
property purchased by him. Admittedly 
the respondent’s lease will expire only on 
4th September, 1970. The respondent, 
the tenant under the receiver and whose 
tenancy continues up to 4th Septemher, 
1970, filed an application before the same 
District Munsit under Order 21, rules 
100 and 101 of the Code of Civil Proce- 
dure for re-delivery of possession of the 
properties delivered in E.A. No. 1970 
of 1969 on 8th December, 1969. The 
respondent contended before the learned 
District Munsif that the lease in his favour 
has not expired, that the order directing 
delivery without notice to him was in- 
yalid and that the possession of the pro- 
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perty should be re-delivered to him. The 
learned District Munsif held that the 
respondent was entitled to get re-delivery 
of possession of the properties. The 
petitioner questions the correctness of the 
order passed by the learned District 
Munsif directing re-delivery of posses- 
sion. 


2. The learned Counsel for the petitioner 
contended that the Court helow had 
no jurisdiction to entertain the respon- 
dent’s petition for re-delivery under Order 
21, rules 96, 100 and 101, Civil Procedure 
Code, and that the proper remedy for 
the respondent was to approach the 
Insolvency Court under section 4 of the 
Provincial Insolvency Act. The learned 
Counsel contends that the application 
filed for re-delivery by the respondent is 
not maintainable on the execution side 
of the lower Court. It is well establish 
that the proper Court to adjudicate o 
matters relating to the sale held by the 
Official Receiver is the Insolvency Court 
and not the Court acting under Ord 
21, of the Civil Procedure Code. But 
curiously the petitioner has himself mov- 
ed the learned District Munsif on the exe- 
cution side under Order 21 of the Civil 
Procedure Code to get delivery of the 
properties in pursuance of the sale certifi- 
cate given in his favour by the Official 
Receiver. If his contention that the 
provisions of Order 21, cannot be invoked 
in relation to a sale held by the Official 
Receiver is to be accepted, then on the 
same reasoning it must be held that the 
earlier orders passed by the learned 
District Munsif on his petition for delivery 
would also be’ without jurisdiction. 


3. The learned Counsel referred to the 
decisions reported in Muthupalaniappa v. 
Raman Chettiar?, and Khetmal v. Chhaganraj*. 
Wadsworth, J., in Muthupalaniappav. Raman 
Chettiar!, had laid down that it is onl 
the Insolvency Court which can ente 
tain an application for re-delivery of 
session, when once the sale has been hel 
and possession given by the Official 
Receiver. According to the learned Judge, 
Order 21, Civil Procedure Code, does. not 
ordinarily apply to sales by an Official 
Receiver who is not required to follow 
the procedure laid down in the said order 
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and has powers different from those of an 
executing Court. In that case the Offi- 
cial Receiver delivered possession of the 
property to the purchaser in pursuance 
of the sale by him. An application was 
filed before the District Court for re-deli- 
very by the affected person whose posses- 
sion was adverse to the insolvent under 
Order 21, rules 100 and 101, Civil Pro- 
cedure Code, and section 5 of the Provin- 
cial Insolvency Act, this Court held that 
the petition for re-delivery can be made 
only to the Insolvency Court and not to 
the civil Court acting under Order 21, 
Civil Procedure Code. The decision 
in Khetmal v. Chhaganraj*, also lays down 
the well-known principle that under 
the scheme of the Insolvency Law, all 
matters relating to the annulment of trans- 
fers should be adjudicated by the Insol- 
vency Court under the Insolvency Law and 
that the validity of such transfers cannot 
be decided otherwise in other proceedings. 
It is true as per these decisions the Courts 
below cannot pass an order for re-delivery 
under Order 21, rules 100 and 101, Crvil 
Procedure|Code. But on the reasoning 
it must be held that the District Munsif 
should not have entertained an applica- 
tion for delivery of possession of the pro- 
perties in pursuance of a sale held by the 
Official Réceiver. The petitioner on his 
own showing should have approached only 
the Insolvency Court for taking delivery 
of possession ; once the earlier order of 
the District Munsif is found to he without 
jurisdiction then naturally he can set 
aside his jown order by invoking the 
power under Order 21, rules 96 and 100, 
Civil Procedure Code. The Court is 
bound to rectify its own mistake and re- 
call the wrong order passed by it. The 
Court below has in effect set aside a 
wrong ordér passed by it. In the view I 
have taken; the order passed by the learn- 
ed District, Munsif is right and no inter- 
ference is called for. ‘The revision peti- 
tion is dismissed. ‘There will be no order 
as to costs. 


8.V.J. 





| Revision petition 
dismissed. 
a 
{ 
7 ' 
l 
1. A.I.R.:1968 Raj. 123, 


l 


291 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—M. M. Ismail, F. 
Ramakrishna Pillai (deceased) and 


others .. Appellanis* 
v. 
Velayudhan Pillai .. Respondent. 


Civil Procedure Code (V of 1908), section 
order of dismissal for Seen hether “deere 
Limitation Act (IX of 1908) Article 182— 
Period of limitation—Commencement of —Suit 
on basis of charge—Registered decree—Appeal 
against dismissal for default—Vendee of fro- 
perty paying amount within six years from the 
date of appellate order—Suit by vendee against 
vendor for damages—Payment by vendes whether 
voluntary. S 


The definition of the term “decree” as 
contained in section 2 (2) of the Civil 
Procedure Code, makes it clear that it does 


not include any orde ismi 
ie y r of dismissal for 


Held, on facts, the final order of the appel- 
late Court was made on 5th August, ESS. 
The period of limitation is six years, and 
that period has to commence only from 
Sth August, 1955, the date of final order 
of the appellate Court. The payment 
made by the appellant on 2nd May, 1960. 
is within the period of limitation and 
therefore cannot be said to be a volun- 


tary payment. [Para 4.] 


Appeal against the decree of 

of the Subordinate Judge, aloes 
puram in’ Appeal Suit No. 235 of 1964 
preferred against the decree of the Court 
of the Principal District Munsif of Padma- 
pees in Original Suit No. 139 
o : 


P. Ananthakrishnan Nair, for Appellants. 
V. V. Raghavan, for Respondent. 
The Court delivered the following 


JupGMENT.—From the mother of the 
respondent herein, the appellant pur- 
chased certain property under Exhibit 
A-1 dated 5-9-1119 MLE. The very 
property purchased by the appellant 
was charged with certain debts in a 
n a er 
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partition arrangement entered into be- 
tween the respondent’s mother and certain 
other persons. On the basis of that 
charge, O.S. No. 348 of 1121 M.E. was 
instituted on the file of the Court of the 
Principal District Munsif, Padmanabha- 
puram, and a decree was passed therein 
on 20th March, 1950. Since the appel- 
lant was vitally affected by this decree, 
in order to safeguard his interest and to 
save the property, he paid the amount 
due under the decree. Before making 
the payment, he preferred an appeal 
against the judgment and decree in 
O.S. No. 348 of 1121 M.E. itself, but 
he did not prosecute the appeal, and 
the same was dismissed for default on 
Sth August, 1955, and the order in the 
said appeal has been marked as Exhibit 
B-6. It is thereafter only that the appel- 
lant paid the amount due under the 
original decree on 2nd May, 1960, as 
evidenced by Exhibit A-10. Having 
made this payment, he instituted the 
present suit O'S. No. 139 of 1963 on 
the file of the Court of the Principal 
District Munsif, Padmanabhapuram, for 
recovery of a sum of Rs. 1,530 as damages 
sustained by him because of the property 
purchased by him being subjected to a 
prior charge. The suit was resisted by 
the respondent herein, and the principal 
ground of defence was that the payment 
made by the appellant was a voluntary 
payment, since on the date when he paid 
the amount, viz., 2nd May, 1960, the 
execution of the decree was barred by 
limitation, and in such circumstances, 
the payment made by the appellant 
could be treated only as a voluntary pay- 
ment, for which the respondent cannot be 
held responsible. Both the Courts have 
accepted the plea of the respondent, and 
dismissed the suit of the plaintiff, and 
hence the present second appeal by the 
plaintiff. 


2. The only question that arises for consi- 
deration is whether the payment made 
by the appellant herein was a voluntary 
payment in the sense that at the time 
when he made’ the payment, the execu- 
tion of the decree in respect of which 
the payment was made was barred by 
limitation, 7 


3. The conclusions of both the Courts are 
the result of some confusion between the 
effect of Exhibit A-8, the decree passed 
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in O.S. No: 348 of 1121 M.E. and 
Exhibit B-6, the order passed in A.S. No. 
118 of 1951, dismissing the appeal pre- 
ferred by the appellant for default. The 
definition of the term ‘“‘decree” as con- 
tained in section (2) sub-section 2 of the 
Code of Civil Procedure, makes it clear 
that it does not include any order of dis- 
missal for default. Consequently, Exhi- 
bit B-6 itself is not a decree. Therefore, 
there is no question of Exhibit B-6 being 
put into execution. The only executable 
decree in this case was Exhibit A-8 dated 
20th March, 1950. The one admitted 
fact in this case is that Exhibit A-8 was 
registered. In these circumstances, the 
question for consideration is whether the 
execution of the decree can he said to have 
been barred on 2nd May, 1960, when 
the appellant made the payment. The 
legal position that the period of limitation 
for executing the registered decree, under 
the Limitation Act (IX of 1908), was 
six years is not disputed. But the contro- 
versy centres around the point of time from 
which the limitation can be calculated or 
the date from which the period of 
limitation is said to commence. It is in 
this context it is necessary to refer to 
Article 182 of the First Schedule to the 
Limitation Act, 1908, and in particular, 
item 2 in column 3. While column 2 
of that Article provides that the period 
of limitation for the execution of a decree, 
which has been registered is six years, in 
column 3, the time from which the period 
begins to run is mentioned. Item 1 of 
column 3 states that the time from 
which the period begins to run is the 
date of the decree. Item 2 is as follows : 


“(Where there has been an appeal) 
the date of the final decree or order of 
the Appellate Court, or the withdrawal 
of the appeal.” 


4. As far as the present, case is concerned, 
I have already referred to the fact that the 
appeal preferred by the appellant was 
dismissed for default, and under section 2, 
sub-section (2) of the Code of Civil P 
cedure, the order dismissing an appeal fo 
default is not a decree. Therefore, th 
relevant expression in item 2 of column 3 
of Article 182 of the Limitation Act for 
the purpose of this case is the expression 
‘final order of the Appellate Court.’ 
The final order of the Appellate Cou 
was made on 5th August, 1955- Th 
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period of limitation is six years, and that 
period has to commence only from 5th 
August, 1955, the date of the final order 
of the are Court. If so, the pay- 
ment made by the appellant on 2nd 
May, 1960, is within the period of limi- 
tation, and therefore, cannot be said to 
be a voluntary payment, which was the 
only ground on which the suit of the 
appellant | was dismissed. Since the 
ground urged by both the Courts below 
for dismissing the suit of the appellant 
being untenable this second appeal is 
allowed, and the judgments ma decrees 
of both the Courts are set aside, and 
the suit of the appellant is decreed. 
The parties will bear their own costs 
throughout. No leave. 


S.V.J. i Second appeal 


allowed; No leave. 


IN THE HIGH COURT OF JUDIOA- 
TURE AT; MADRAS. 


PRESENT :—K. S. Ramamurti, J. 
Subbathal | 


7 | 


Appellant* 


Kittammal : Respondent. 
Civil Procedure Code (V of 1908), section 11 
—Scop.—Res judicata—Consent decree— 
Res judicata for all intents and purposes— 
Party to the litigation, but not to the com- 
promise, if ‘bound by the principle of res 
judicata. : 


A compromise of a suit is nothing mor® 
than an agreement between the parties to 
such compromise and a compromise does 
not stand on a highe: footing than such 
an agreement with an order of the Court 
super-added to it. A consent decree has 
for all intents and purposes the same effect 
as res judicata, as a decree passed in 
invitum. 


How far this principle applies to persons 
who though' parties to the litigation, are 
not parties to the compromise ? 


A compromise only binds those by whom 
it is made and persons who are willing to 
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stand by (e.g., by remaining ex parte in a 
partition action) while a contest was going 
on are only bound by the decision of the 
Court on the merits, and they cannot be 
compelled to abide by a compromise when 
no decision was come to by the Court. 
They will be bound by the result of the 
decision only if it results in its natural 
end, i.¢.,a decision by the Court on the 
merits. 


[Paras. 9, 14, 18.] 


Appeal against the decree of the District 
Court, Coimbatore in A.S. No. 446 of 
1962 preferred against the decree of the 
District Munsif of Coimbatore in O.S. 
No. 289 of 1961. 


E. R. Krishnan, for Appellant. 
V. C. Viraraghavan, for Respondent. 


The Court delivered the following 


JUDGMENT.— Defendants 2 to 4 who failed 
in the Courts below are the appellants in 
this second appeal. The main point that 
arises for decision is whether the consent 
decree in an earlier litigation, O.S. No. 152 
of 1954, Sub-Court, Coimbatere, operates 
as res judicata as against the plaintiff. 


2. The plaintiff, Kittammal, and her 
four sisters, Subbathal, Karupathal, 
Nachiammal and Pechiammal, succeeded 
to the properties which also included the 
suit properties on the death of their mother. 
Defendants 1 and 5 are their brothers. 
The second defendant is the first defen- 
dant’s widow, whose children are defen- 
dants 3 and 4. In the first instance, after 
the death of the mother, defendants l and 
5 purchased 3/5th share of the three sisters, 
Karupathal, Nachiammal and - Pechi- 
ammal leaving outstanding the 1/5th share 
of Kittammal and 1/Sth share of her sister, 
Subbathal. The present defendants 2 to. 
4 filed the suit, O.S. No. 152 of 1954, 
against the present first defendant for 
paitition and separate possession of 1/4th 
share of the present third defendant and 
also for maintenance and marriage ex- 
penses of the present second and fourth 
defendants respectively against Arumuga 
Goundan, the father of present defendants 
3 and 4 and the husband of the second 
defendant on the ground that Arumugham 
was mismanaging and squandering the 
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joint family properties. The two sisters, 
the present plaintiff and Subbathal, with 
whom the 2/5th share was outstanding 
were impleaded as parties to the suit. 
The brother of the first defendant, Parama- 
guru Goundan, was also impleaded as a 
party defendant. Arumugta, the first 
defendant, therein resisted the suit on the 
ground that the properties involved in the 
suit belonged to their mother and that the 
plaintiffs were not entitled to make any 
claim on the footing that they are proper- 
ties belonging to the joint family of 
Arumugha. Paramaguru filed a written 
statement supporting the case of the plain- 
tiffs therein that the properties were joint 
family properties. The two sisters, the 
plaintiff and Subbathal, did not file any 
written statement and remained ex parte 
throughout. That suit, however, was 
compromised and a preliminary deoree 
(Exhibit B-1) passed treating the proper- 
ties as the joint family properties ignoring 
the right of the plaintiff and her sister. 
To that compromise (Exhibit A-7), the 
plaintiff and her sister Subbathal were not 
parties. There were final decree proceed- 
ings in pursuance of the compromise decree 
to which the plaintiff was not a party 
and no notice was served upon her. The 
final deoree is (Exhibit B-2). The plain- 
tiff has filed the present suit for a declara- 
ticn that the decree in O.S. No. 152 of 
1954 is not valid and binding on her 
share of the preperties and she has asked 
for partition and separate possession of 
her 1/5th share in the suit properties. The 
first defendant, father of defendants 3 and 
4 has remained ex parte in the suit. The 
fifth defendant, Paramaguru, the brother 
of the first defendant as well as the sixth 
defendant who had since purchased the 
1/Sth share of the other sister Sut-bathal 
have remained ex parte. The suit was 
resisted on the main grounds (a) that the 
properties are the joint family properties 
and that the mother of the plaintiff was 
only benamidar for the family. (b) the 
present suit was barred by res judicata on 
account of the compromise decree in O.S. 
No. 152 of 1954. The Courts below have 
concurrently: found that the properties 
belonged to the mother and this finding is 
supported by ample evidence. Indeed 
learned Counsel did not seriously canvass 
the correctness on this finding which is 
binding in this second appeal. 
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3. The only point that was stressed bY 
learned Counsel for the appellant is the 
question of res judicata. From the 
above narration of facts it will be seen 
that the pleadings in O. S. No. £52 of 1954 
disclosed a contest as to the character 
of the properties, whether they belonged 
to the mother or to the joint family, the 
plaintiff therein and their uncle Para- 
maguru contending that the Properties 
are joint family properties while the 
managing member, the father Arumu- 
gham contending contra. It is also in 
evidence that at that time these two 
sisters, the present plaintiff and Subba- 
thal were living in the family house and 
were maintained and looked after by 
Arumugha Goundan. 


4. Learned Counsel for the appellants, 
Sri Gopalaswami Iyengar, contended 
that as the suit O. S. No. 152o0f 1954 was 
a partition suit the present plaintiff along 
with her sister who were made parties 
therein ought not to have remained 
ex parte but should have filed a written 
statement and put forward their con- 
tentions and that when once the character 
of the properties formed the subject 
matter of an issue between Arumugha’s 
son and Arumugha’s brother on the one 
side and Arumugham on the other, any 
finding rendered in that suit would ope- 
rate as res judicata against allthe sharers 
including the present plaintiff and her 
sister. Learned Counsel urged that in 
a partition action all the co-sharers are 
both plaintiffs and defendants, that any 
co-shaier who either asserts a claim or 
whose right to a share is denied, must 
put forward his claim in the said suit and 
that the decree for partition would 
operate as res icata either as 
between direct parties or as between 
co-plaintiffs or co-defendants to the 
extent to which points have been 
expressly heard and decided and 
findings recorded in the suit. If the pre- 
sent plaintiff and her sister had entered 
appearance, put forward the right of 
her mother and a decision had been 
rendered on the merits, for or against 
them, after contest, that would un- 
questionably eperate as res judicata 
and it is not open to the parties to reagi- 
tate the question, so heard and decided. 
He further urged that it would not be 
open to the defendants to remain ey 


( 

j 
íj | 

{ 
parte and! when such a hostile claim was 
put forward by the plaintiffs therein and 
a contest !raised, that they must take the 
risk of the ex parte decision operating 
as res judicata and that whatever is 
necessary to sustain the ex parte decree 
in favour'of the plaintiffs therein must 
be deemed to have been heard and 
decided as against the defendants who 
remained |ex parte. 


5. It was also urged that when the plain- 
tiffs therein where prepared to fight the 
case on the merits, when the contest was 
raised by the first defendant, the present 
plaintiff and her sister cannot simply re- 
main ex parte and thereby render un- 
necessary! a decision on the merits or 
virtually | prevent the plaintiffs from 
establishing their right for which they 
were then quite prepared and which they 
could have done easily when all evidence, 
oral and ‘documentary was available to 
them cn the earlier occasion. According 
to learned) Counsel, any other view would 
result in an impossible situation and pro- 
tracted litigation ad infinitum, the parties 
waiting for better times, and there being 
no finality to litigation, a stalemate being 
created by parties remaining ex parte, 
fearing that if they participated in the 
contest, they might lose. It is for this 
reason, principles of res judicata apply 
to ex parte decrees, just like decisions 
in proceedings after an actual contest. 
All grounds of attack in respect of the 
actual claim made and all matters in- 
consistent|with the plaintiff's claim which 
ought to have been raised by the parties 
are deemed to be directly and substan- 
tially in issue in the suit and heard and 
finally decided. The party who remains 
e> parte in a proceeding not only takes 
the risk cf the decision going against 
him ; there is the further inseparable 
result that in subsequent litigations, he 
will not be permitted to re-assert or re- 
agitate matters which formed the neces- 
sary foundation of the ex parte decree. 


6. Following upon this, learned Counsel 


urged that the fact that in the present 
case, the decree was a compromise decree 
and not a decision on merits would not 
affect the position. The defendants 
who remained ex parte must take 
the same |risk of the subject matter 
in dispute being settled by compromise 
by the parties who were actually con- 
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testing the litigation. Mr. Gopala- 
swami Iyengar for the appelant con- 
tended that any other view recognising 
the right in the party who remained 
ex parte to take up the question would 
result in a stalemate and prevent any 
finality in litigaticn. He urged that in 
suoh a situation the matter will have to 
be considered from the point of view of 
the plaintiffs, because they had come 
to Court quite prepared to fight and 
meet any challenge. When some de- 
fendants remained ex parte and when 
the plaintiffs were prepared to fight and 
establish their rights as against the other 
defendants, who were till then contesting 
and if the latter surrendered realising 
that they have no case to fight and com- 
pounded the dispute with the plaintiffs, 
why should the plaintiffs not accept that 
compromise? Why should they suffer 
or be called upon, on a later occasion 
to establish their rights as against the 
defendants who remained ex parte when 
all the evidence would have been lost or 
unavailable to the plaintiffs ? 


7. Learned Counsel urged that a com- 
promise decree is not only binding upon 
the parties as a contract between the 
parties but also operates as res judicata 
between the parties thereto with regard 
to matters which constituted the main 
foundation of the agreement of compro- 
mise. He urged that by the combined 
operation of the principle of res judicata 
applicable to ex parte decrees as well , 
as compromise decree, all parties in a 
partition action would be bound by the 
doctrine of res judicata whether or not 
they contested or remained ex parte 
and whether or not some of them were 
parties to the compromise. In substance, 
learned Counsel’s arguinent is that in a 
partition action which has got the special 
feature of the parties occupying at the 
same time, the rank of the plaintiffs and 
defendants, all the parties, i.e., every one 
of them who remained ex parte, must 
not only take the risk ofa decision on the 
merits, but he should also take the risk 
of a compromise between the contesting 
parties, even though he is not a party to 
the compromise. 


8. Mr. V. O. Viraraghavan, learned 
Counsel for the respondent, contended 
that a compromise is essentially an agree- 
ment or contract, only between the parties 
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thereto, and it cannot affect other parties 
and that matters covered by the decree 
either expressly or by necessary implica- 
tion can operate as res judicata only 
between the parties thereto and can never 
operate as against others. He also urged 
that during the materialtimes, the present 
plaintiff and her sister were living under 
the care and protection of their brother, 
Arumugha they had just then attained 
majority, that they were not aware of the 
litigation at all, that everything was 
looked after by their brother and that the 
compromise was not a genuine compro- 
mise but was a result of fraud and col- 
lusion between Arumugha and his brother 
and the members of his family, to defeat 
the rıghts of the plaintiff and her sister, 
taking udvantage of the helpless posi- 
tion in which they were placed and the 
confidence and trust they had in their 
brother. Mr. Viraraghavan invited 
my attention to some of the decisions in 
which it has been held that a compromise 
decree would not be binding and would 
not operate as res judicata as against 
persons who are not parties to the com- 
promise and the doctrine of res judicata 
should be confined and restricted only 
to the parties thereto. I have no hesita- 
tion in accepting his contentions which 
are sound and well-founded. If instead 
of the prior litigation being settled by a 
compromise, there had been a decision 
on the merits, though the present plain- 
tiff remained ex parfe, it cannot be 
seriously contended that whatever was 
expressly heard and decided and what- 
ever she might and ought to have 
pleaded would operate as res judicata. 
In other words, if the plaintiffs in the 
earlier litigation had adduced evidence 
about the character of the properties 
whether or not the first defendant ad- 
duced evidence, and if the Court had 
rendered a decision on the merits,that deci- 
sion would operate as res judicata even as 
against the plaintiffs, though she re- 
mained ex parte. The crucial qvestion 
is whethe1 the present plaintiff is barred 
by res judicata as a result of a compromise 
to which she was not a party. 


9. It is true that section 1], Civil Pro- 
cedure Code in its terms, does not apply 
to consent or compromise decrees, in 
the sense, that the matters in issue between 
the parties had been heard and finally 
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decided within the meaning of section 11. 
A consent decree, however, has, for all 
intents and purposes, the same effect as 
res judicata as a decree passed in invitum. 
The principle is well established and be- 
yond question. This principle that a 
judgment by consent or default is as 
effective as an estoppel between the 
parties or a judgment whereby the 
Court exercise its mind in a contested 
case was laid down in the leading case 
in In re South American and Mexican 
Co. ex parte Bank of England’, and has 
been followed in all cases in England 
and in India. It is sufficient to extract 
the following observations of Lord 
Vaughan Williams, J., at page 45: 


“Under these circumstances, 1 have 
_ only to consider, with reference to the 
second question, Mr. Nouljon’s sugges- 
tion, that a judgment by consent upon 
which the Court has not exercised its 
mind, dees not and cannot raise an 
estoppel inter partes. J can only say 
tbis is the first time I have ever heard 
such a proposition suggested. It has 
always been the law that a judgment 
by consent or by default raise an es- 
toppel just in the same way as a judg- 
ment afjer the Court has exercised 
a judicial discretion in the matter. 


The basis of the estoppel is that, when 
parties have once litigated a matter, it 
is in the interest of the estate that liti- 
gation should come to an end ; and 
if they agree upon a result, or upon a 
verdict, or upon a judgment, or upona 
verdict and judgment, as the case may 
be an estoppel is raised as to all 
matters in respect of which an estoppel 
would have been raised by judgment 
if the case had been fought cut to the 
bitter end.” 


This view was affirmed by Lord Herschell, 
L.C. on appeal in the following terms : 


“ The truth is, a judgment by consent 
is intended to put a stop to Jitigation 
between the parties just as much as is 
a judgment which results from the deci- 
sion of the Court after the matter has 
been fought out to the end. And I 


1. (1895) 1 Ch. D. 37. 
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think ‘it would be very mischievous 
if one were not to give a fair and rea- 
sonable interpretation to such judg- 
ments : and were to allow questions 
that were really involved in the action 
to be fought over again in a subse- 
quent acticn.” 


I may also refer to the following obser- 
vations of Lord Blanesburgh in Kinch v. 
Walcott? |: 


“ First' of all their Lordships are clear 
that in| relation to this plea of estoppel 
it is of! no advantage to the appellant 
that the order in the libel action which 
is said, to raise it was a consent order. 
For such a purpose an order by con- 
sent, not discharged by mutual agree- 
ment, ‘and remaining unreduced, is 
as effective as an order of Court made 
otherwise than by consent and not dis- 
ckarged on appeal. A party bound by 
a consent order, as was tersely observed 
by Byrane, J., in Wilding v. Sanderson*, 
must, when once it has been completed, 
obey it, unless and until he can get it 
set aside in proceedings duly consti- 
tuted for the purpose. In other words, 
the only difference in this respect bet- 
ween an order made by consent and 
one not so made is that the first stands 
unless ‘and until it is discharged by 
mutual: agreement o1 is set aside by 
another! order of the Court ; the second 
stands unless and until it is discharged 
on appeal.” 


10. This Court has discussed the scope 
of the cempromise decree in all its aspects 
in the leading Bench decision in Raja 
Kumara Venkatapervmal Raja Bahadur 
v. Thatha Ramaswami Chetti®, where the 
view taken in In re, South American and 
Mexican Go. ex parte Bank of England* 
has teen applied and followed. The 
Bench has pointed out that a judgment 
by consent of parties is more than a mere 
contract and that it has all the force and 
effect of any other judgment being con- 
clusive and estoppel upon the parties 
and their purview. It was observed that 
ifarelief granted by a compromise decree 
would be inconsistent with the allowing 
of a paiticular defence, the invalidity of 


1. L.R. 1929 A.C. 482 at 493. 
2, LR. (1897) 2 Ch. D. 534. 
3. (1912) LL-R. 35 Mad. 75: 21 M.L.J. 709. 
4, (1805)'1 Ch. D. 37. 
38 
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that defence must be taken to be neces- 
sarily involved in the grant of the relief 
and cannot be allowed to be set up in 
a subsequent suit. The Bench had also 
pointed out that the estoppel by res 
judicata arising from a compromise 
decree would apply even ifthe compromise 
was made before the defendant put in 
his written statement, the test in all cases 
being that whatever is necessary to sus- 
tain the rights and obligations created. 
under the compromise decree would be 
concluded once for all by the principle 
of res judicata. It is unnecessary to refer 
to other cases on the point and it is 
sufficient to refer to the following head- 
note in the Bench decision of the 
Calcutta High Court in Secretary of 
State for India in Council v. Attendranath. 
Dast. 


“A decree passed by consent is as 
effective a bar to a subsequent suit 
as one passed on contest, not only 
with reference to tne conclusions 
arrıved at in the previous suit, but also 
with regard to every step in the process 
of reasoning on which the said con- 
clusions are founded. The point to be 
considered in deciding a question of 
res judicata, is whether the judgment 
in the judgment in the previous case 
could be sustained without the deter- 
mination of the question at issue in 
the subsequent suit even though the 
subject-matter of the two suits are 
different. If the judgment in the pre- 
vious suit could not be sustained with- 
out the determination of the question 
in the subsequent suit the previous 
decision operates as res judicata and 
bars the subsequent suit.” 


11. All these decisions have been con- 
sidered and referred to with approval 
in the recent judgment of the Supreme 
Court in Sailendra Narayan v. State of 
Orissa? ; 


12. The question next arises as to how 
far the principle of these decisions will 
apply to persons, though parties to the 
litigation, are not parties to the com- 
promise. Before referring to the deci- 
sions in India, it is necessary to refer 
to the statement of law, by Lord Penzance 


1. (1936) LLR. 63 Cal 550. 
2. (1956) S.CJ. 449: (1956) S.C.R, 72: 
A.LR. 1956 S.C. 346. 
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in Wytcharley v. Andrews*, dealing with 
a compromise in a testamentary 
proceeding. In that case, one Mrs. 
Andrews claiming to the sole executing 
‘obtained probate in a common form of 
the will of Mary Ann Osborn. Later 
‘on, she was cited to bring in the probate 
by one Mrs. Mayrick who attacked the 
will on the ground of undue execution, 
incapacity and undue influence. Issues 
were joined on these pleas and when the 
‘cause came on for trial, a compromise 
‘was effected. Mrs. Mayrick withdrew 
her opposition on payment of her costs 
by Mrs. Andrews. Subsequently, the 
plaintiff in the action Mrs. Wytcharley, 
a sister of Mrs. Mayrick took out pro- 
ceedings to show cause why the probate 
should not be revoked. On behalf of 
Mrs. Andrews, the executrix, it was con- 
tended that the plaintiff, Mrs. Wytcharley 
had been a privy to the previous pro- 
ceedings and her sister Mrs. Meyrick 
gave instructions to the solicitor in that 
suit and that the plaintiff Mrs. Wytcharley 
herself had consented to the previous 
‘compromise which therefore bound her, 
even though she was not a direct party 
thereto. In probate proceedings, it is 
‘established law that in a Court of pro- 
-bate, every person need not be party to 
the proceedings in order to be bound by 
its result and that it is sufficient that all 
persons intended to be bound by those 
proceedings are cited and had opportu- 
mties of putting forwaid their objec- 
tions to the grant of probate. If 
a person has any interest in the probate 
proceedings, he may himself intervene 
and become a party thereto ; if a person 
knowing what is passing is content to 
stand by and see his battle fought by 
somebody else, he would be bound by 
the same result and will not be allowed 
to reopen the case. This rule of law that 
a person is bound by the result of a 
proceeding to which he is not a party is 
an exception to the general rule and 
applies only in probate proceedings having 
regard to the incidents of that 
proceeding, for obvious practical diffi- 
culties of impleading every conceivable 
person, whether or not he has interest 
in opposing the grant of a probate. Lord 
Penzance held that that rule should be 





1. (1871) L.R. 2 P. & D. 327. 
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restricted only to a decision on the merits 
and not to a compromise. I cannot do 
better than extracting the classical state- 
ment of law at page 329: 


“ The principle is founded on justice 
and commonsense, and is acted upon 
in Courts of equity, where, if the 
persons interested are too numerous 
to be all made parties to the suit, one 
ortwo of the class are allowed to 
represent them; and if it appears to the 
Court that everything has been done 
bona fide in the interests of the parties 
seeking to disturb the arrangement, 
it will not allow the matter to be re- 
opened. That has been undoubtedly 
the rule also in the Prerogative Court, 
but 1 do not find that it has even been 
applied to cases of compromise. It 
is one thing to say that a person who 
stands by and lets another fight his 
battle, must be bound by the result 
ofthe contest ; and it is quite another 
thing to say that, without any notice 
that there was going to be a compro- 
mise, and without any knowledge that 
the suit was not proceeding to its 
natural end he must nevertheless be 
bound by any agreement which the 
parties to the suit may choose to 
enter into. That would be carrying 
the rule very far indeed. I find no 
authority for carrying it to that length, 
and J am not disposed to extend it 
beyond the limit within which it has 
been confined in former cases. In 
the prior suit, if the story of Mrs. 
Mayrick be true, the compromise 
was not a fair one, even as far as she 
was concerned ; but setting that aside, 

- and assuming that she is bound by 
it, Isee no reason why the present 
plaintiff should be bound by it. A 
bargain only binds those by whom it 
is made. Persons who are willing to 
stand by while a contest is going cn 
are bound by the decision of the Court, 
but they are not compelled to abide 
by a compromise when no- decision is 
in fact come to by the Court.” 


13. The principle of this decision is an 
effective answer to the contention of 
Mr. Gopalaswami Iyengar. If this is 
the rule applicable in the case of pro- 
bate proceedings where persons other 
than direct parties thereto may be 


a) | 


affected by decision on merits but not by 
a compromise, it would apply a fortiori 
in ordinary proceedings where no person 
would be bound unless he is a party 
to the proceeding. This rule was applied 
and his case followed in Ritchie v. Mal- 
colm1, in which it was held that a person 
although cited to see proceedings is not 
estopped by judgment therein as a result 
of a compromise to which he was not a 
party and of which he knew nothing. 
In that decision it was observed that it 
would be a startling proposition if it 
should be held that he is bound by the 
result of the trial, though brought about 
by a compromise to which he was not 
a party and of which he knew nothing, 


l 

14. From the aforesaid two decisions, 
it is clear. that a compromise only binds 
those by whom it is made and that 
persons who are willing to stand by 
for example by remaining ex parte in 
a partition action) while a contest was 
going on'are only bound by the decision 
ofthe Court on the merits, and that they 
cannot be compelled to abide by a com- 
promise when no decision was come to 
‘by the Court. They will be bound by 
he result of the decision only if it re- 
ults in its natural end, i.e., a decision 
by the Court on the merits. It is un- 
necessary to refer to further decisions 
rendered, in probate proceedings either 
in England or in India as decisions in 
probate proceedings would result in 
judgment, in rem. The reason why I 
have made particular reference to these 
two decisions is only because of the prin- 
,ciple which emerges therefrom, i.e., even 
if a party'who takes the risk ofa decision 
on merits in his not participating in a 
proceeding, the risk is only if the decision 
iis on the merits by the Court, and not as 
a result of a compromise in pursuance 
of an agreement between the parties. 
Vide also statement of Jaw in Tristram 
and Coote’s Probate Practice®. In 
England, there is a special provision, 
‘Order 16, rule 9-A of the Rules of the 
Supreme Court which provides for a com- 
promise ' i 
estate of deceased persons, property sub- 
ject toa ust etc., etc., the compromise 





“1, (1902) 2 I. R. 403. 
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would be binding upon the parties thereto 
as wellas on absent persons provided the 
procedure prescribed therein is complied 
with. There is no corresponding pro- 
vision in India. 


15. I shall now refer to the decisions 
in India in which the same view has been 
taken. In a bench decision of the 
Calcutta High Court in Rajalakhmi Dassee 
v. Katyayani Dassee*, while pointing out 
that the consent decree is of no effect 
as against persons not partice thereto, 
it was observed at page 674 as follows : 


“ But the matter obviously stands on 
a different footing when the question is 
raised whether the consent decree may 
operate to the prejudice of persons not 
partice thereto. As was well observed 
in Hundersfield Banking Co., Lid. v. 
Lister?, the real truth of the matter 
is that a consent order is a mere crea- 
ture of the agreement, and that if 
greater sanctity were attributed to it 
than to the original agreement itself, 
it would be to give the branch an exis- 
tence which is independent of the tree. 
To use the language of Lord Justice 
Kay, the consent order is only the order 
of the Court carrying out an agreement 
between the parties. We must con- 
sequently hold that the rule recognised 
in the long series of decisions, to which 
we have referred, is well-founded on 
principle and ought to be maintained.” 


Mr. V.C. Veeraraghavan, drew my 
attention to another Bench decision of the 
Calcutta High Court reported in Gobin- 
chandra Sardar v. Bhagavat Sardar ®, Inthat 
case there was an appeal by the plaintiff 
in the suit against the preliminary decree 
for partition and in the appeal, a com- 
promise was entered into between the 
plaintiff and some of the defendats ; the 
other defendants were not represented 
at the hearing of the appeal and this was 
not brought to the notice of the appellate 
Court when the compromise was reorded. 
Thereafter, in the final decree pro- 
ceedings, the defendants who were not 
parties to the compromise raised objec- 
tions and it was held that the compromise 


(1911) I.L.R. 38 Cal. 639. 
89. . D. 273. 
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decree would not be binding upon the 
defendants who had not been parties 
thereto nor had signed the memo1andum. 
It was further held that the compromise 
would not have greater validity that the 
contract upon which it was based and 
that a consent decree based upon such 
a compromise would not bind those 
who were not parties thereto. The 
Bench also observed that such a com- 
promise in a partition suit, leaving out of 
account some of the co-sharers will have 
to be ignored and a partition will have 
to be effected only in accordance with 
the preliminary decree. The same view 
was taken in Sushama Royv. Arul Krishna.1 
In that case there was a dispute concern- 
ing a private trust between the shebaits 
of a deity which was also made a party. 
Later on, the matter was compromised 
between the parties but the deity did not 
join in the petition of the compromise 
and there was no mention of it in the 
decree of the Court. A subsequent suit 
was instituted by the deity represented 
by some other member of the family for 
declaration that the compromise decree 
would not affect the interests of the deity. 
The Bench held that so far as the deity 
which was a party to the earlier suit was 
concerned, the Court must be held to have 
passed no decree at all, and therefore, 
there was no question of any compromise 
operating as res j-dicata against the deity, 


16. Reference was next made by 
Mr. Veeraraghavan to the Bench deci- 
sion of the Patna High Court in Manik 
Kanak Ratan v. Sundaramund®. In that 
case, the plaintiff brought a suit for re- 
covery of possession of the property 
questioning the validity of a compromise 
in a prior litigation. The plaintiff’s father 
and some others brought a suit, i.e., the 
prior litigation against certain defendants 
to recover possession of the property on 
the ground that the revenue sale con- 
cerning those properties was void. 
During the pendency of that suit, the 
plaintiff’s father died and his sons who 
refused to join as plaintiffs in the place 
of their deceased father, were impleaded 
as pro forma defendants. The trial Court 
granted limited relief and on appea] 








1. AIR. 1955 Cal. 624: 
2. ALR. 1930 Pat. 225. 
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therefrom, a compromise was entered. 
into to which however, the plaintiff was 
not a party. The question was, as to- 
how far, this compromise to which the 
plaintiff was not a party would bind him. 
inasmuch as the other parties to the 
litigation who were equally interested 
in the properties put forward all the con- 
tentions which could have been urged 
on behalf of the plaintiff. The District 
Judge held that the second suit was. 
barred by the compromise decree, 
applying the principle of res judicata. 
The Bench of the Patna High Court 
had no hesitation in reversing the deci- 
sion of the District Judge holding that 
as the plaintiff was not a party to the 
compromise he was not bound by it and 
that no decree based thereon would 
operate as res judicata. 


17. The next case to which reference 
may be made is the Bench decision 
in Ramswarup v. Puttu. There, two 
brothers sold -certain property and their 
sons brought a suit to set aside the sale 
on the ground that it was not for joint 
famuly necessity nor benefit. The vendors 
as well as the vendee were impleaded as 
defendants. The vendo1s remained ex 
parte and later on a compromise was 
entered into between the plaintiff (the 
sons of the vendors) and the vendee to the 
effect that the vendee) should make 
some money payment to the plaintiffs. 
After paying that amount as specified in 
the compromise, the vendee brought a 
suit for damages for breach of covenant 
as against the vendors. On the question 
of warranty of title, on behalf of the 
vendee it was contended that the prior 
compromise decree operated as res 
judicata because the vendor were parties 
in the prior litigation. The Bench of 
the Allahabad High Court held that the 
compromise did not operate as res judi- 
cata as the vendors did not even put in 
appearance and when the suit proceeded 
ex parte against them, the plaintiffs’ 
Suit as against the vendee was disposed 
of only in terms of a compromise. On 
the other points the suit for compensation 
of breach of covenant of title was 
upheld, though on the question of res 





1. A.LR. 1960 Al. 367. 
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judicata, the issue was decided against 
the vendee. 


18. In Chiranjilal v. Ram Kanwar, a 
Bench of that Court had to deal with a 
‘similar question. A Hindu father 
brought a:suit for partition of joint family 
properties and impleaded his sons as 
a defendant. The father entered into a 
‘compromise with the members of the 
other branches and a final decree was 
also passed by consent, to both of which, 
the son was not a party. In a subse- 
quent litigation, the question arose 
as to how far the compromise would 
preclude the son by the rule of res judicata. 
It was observed that when the son was 
impleaded' as a defendant, no question 
of the father as the head of the family 
Tepresenting his son would arise and that 
the rights of the son would have to be 
dealt with. independently of the father. 
Holding that the compromise decree 
would not operate as res judicata it was 
observed (at page 29) : 


“Iam not aware of any case and none 
has been brought to ‘our notice in 
which a person actually impleadéd as 
a defendant in the suit may have been 
held to'be bound by a decree based 
on a compromise to which he was not 
a party and which he expressly refused 
to accept. Such a case does not ap- 
pear to me to fall within the purview 
of Explanation 6 at all. A compromise 
of a suit is nothing more than an agree- 

‘ment between the parties to such com- 
promise and a compromise decree does 
not stand ona footing higher than such 
an agreement with an order of the Court 
super-added to it. Such a decree can- 
‘not, therefore, tind any person’ who 
is not a party to the compromise unless 
of course it can be held that one,of the 
patties ‘to the compromise had the 
right or.the authority to bind him by 
means of the same. No party can be 
said to have either the authority or 
the right to bind another paity by an 
agreement to which such parrty has 
expressly refused to agree”. 


19. In a decision in Abdul Rahim v. 
Abu Md. Barkat Ali*, a somewhat similar 


1. ALR. 1948 M.P. 26 


2. (1928) L.R 55 LA. 96: 54 M.L.J. 609: 
AIR. 1928 P.C. 16. 
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problem arose concerning a wakf. In a 
prior suit which was filed under seciion 
92, Civil Procedure Code, by certain plain- 
tiffs there were certain amendments by 
adding certain strangers and also adding 
other prayers and reliefs not covered by 
section92,and no sanction of the Advocate- 
General was obtained therefor: The suit 
was compromised by six out of the seven 
plaintiffs and a decree was passed there- 
on without the attention of the Court 
being drawn tothe fact that one of the 
plaintiffs was not a party to the com- 
promise. A subsequent suit was brought 
under section 92 by some of the Moha- 
madans in the neighbourhood questioning 
the alienation of the wakf property. 
The defendants, amongst other points, 
raised the objection that the second suit 
was-barred by res judicata as a rsult of 
the prior compromise. The High Court 
differing from the trial Court upheld 
this objection, but on appeal, the Privy 
Council took a different view and 
allowed the appeal agreeing with the Sub- 
Judge that ihe prior decree would not 
operate as res judicata. The Privy 
Council observed ihat when the plaint 
was amended asking for other reliefs 
and when further parties were impleaded 
all these things were done- without 
the sanction of the Advocate-General, 
the suit ceased to be a suit ina represen- 
tative character so as 10 be governed by 
section 11, Explanation 6, Civil Pro- 
cedure Code, and the decision in the prior 
suit would have to be dealt wuh as a 
suit between individual plaintiffs ranked 
against individual defendants and that 
as the compromise was between some 
only of the parties, ıt would not bind 
those persons who were not parties to 
the compromise however much they may 
be binding as against the consenting 
parties thereto. ‘ i 


20. In view of this uniform course of 
decisions it 1s unnecessary to deal with 
the cases which have considered ihe 
procedure to be adopted by a Court when 
called upon to record and pass a decree 
on the terms of compromise entered into 
between some only of .he parties, parti- 
cularly in a partition action. Decisions 
have taken ihe view that any compro- 
mise which deals with rights of persons 
who are not parties :o “he compromise 
and have not signed the same (though 
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parties to the litigation) would not be 
lawful compromise within the meaning 
of Order 23, rule 3, Civil Procedure Code, 
and Court should not pass any decree 
on such a compromise as the suit for all 
purposes both legal and factual would be 
pending so far as others are concerned. 
The reasoning in those cases is that 
the Court would not give its sanction to 
an arrangement which on its own Showing 
affects rights of third parties. It is 


sufficient to refer to the headnote in 
Ajoy Kumari Debi v. Manindranath 
Chattarjee?. 


“After the preliminary decree in an ad- 
ministration suit declaring the right of 
a certain sharein the estate the Court 
ought to sanction a compromise be- 
tween the plaintiffs and the executors to 
the effect that the estate should be 
made over to the plaintiffs and the 
executors released from further accoun- 
ting, entirely ignoring the right of 
other defendants.” 


21. In that case, the objection was raised 
in the same suit while in the instant case, 
the validity of the compromise is question- 
edina separate proceeding. That cannot 
obviously make any difference in prin- 
ciple, as to the binding nature of the com- 
promise and the question as to how far, 
jt can operate as rcs judicata. 


22. I see no substance whatsoever in the 
plea of estoppel raised with reference 
to the purchase made by the plaintiff 
under Exhibit A-12. The recitals in that 
sale deed contain certain pointed reference 
to the prior compromise decree and the 
Panchayat thereafter ; none of the con- 
ditions for the principle of estoppel to 
apply exist in the instant case. I may 
also add that I entirely agree with the 
reasoning of the Courts below that the 
prior compromise is vitiated by fraud 
and collusion. 


23. For all these reasons, the second 
appeal is dismissed with costs. No leave. 





V.M.K. Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENT :—K. Y. Venkataraman and 
N. Krishnaswamy Reddy, JJ. 
P. Shankar Rao Petitioner. 


v. 


The Government of India, represented 
by the Home Secretary, Ministry of 
Home Affairs, New Delhi and another 

... Respo! dents. 


(A) Constitution of India (1950), Article 
311—All India Services (Death-cum- 
Retirement Benefits) Rules (1958), rule 
16 (3}—Compulsory retirement—Applica- 
bility of Article 311. 


Compulsory retirement under rule 16 (3), 
would not be a punishment so as to 
require the Central Government to. 
adopt the procedure enjoined by Article 
341 of the Constitution. It is not neces- 
sary to give the petitioner a reasonable 
opportunity of making a representation 
as to why the order should not have 
been passed. (Point conceded). There 
are two reasons why an order of com- 
pulsory retirement will not be a punish- 
ment so as to attract Article 311. The 
first is that, when the order does not itsefl 
contain any stigma on the officer, it can- 
not be considered as a punishment for 
attracting Article 311 of the Constitu- 
tion. Secondly an order of compulsory 
retirement such as the one passed under 
tule 16 (3) does not result in forfeiture- 
of the benefits which the officer has al- 
ready earned, whereas an order of dis- 
missal or removal would entail such for- 
feiture. [Paras. 3 & 4.}: 


(B). Constitution of India (1950), Article 
226—All India Services (Death-cum- 
Retirement Benefits) Rules (1958), rule 16 


(3)—-Compulsory _retirement—Power of 
Court to set aside order—Grounds. ` 
Though it is the Central Government 


which is to make the decision under rule- 
16 (3) to retire an officer in the public 
inte1est and its decision is based on sub- 
jective opinion. the Court will set aside: 
the decision on some limited grounds. 
a Ee 
*W.P. No. 2922 of 1969. 30th October, 1970. 


i 
Tj 


l 


If it could! be shown that there were no 
reasons before the Central Government 
for taking; the action or if the reasons 
given by them turn out to be non-exis- 
tent or invalid in the eye of law, the 
order cannot be supported. In public 
regulation; of this sort, there is no such 
thing as absolute or untrammelled ‘ dis- 
cretion’ that is, that action can be taken 
on any ground or for any reason that 
can be suggested to the mind of the 
administrator. The underlying reason 
is obvious, namely, that though it is left 
to the Central Government to form its 
opinion about retiring an officer pre- 
maturely in public interest, still there must 
be some reason for taking suoh action. 
Otherwise there would be room for caprice 


and arbitrariness which will undermine 


the morale of the public services. 
| |Paras. 6 & 12] 


On facts held, the substantial reason given 
by the Government of India,in their coun- 
ter-affidavit, in justification of the retire- 
ment of the petitioner under rule 16 (3), 
is “there were grave doubts on the peti- 
tioner’s integrity and even the judgment 
of this Hon’ble Court had not absolved 
the officer|of his guilt completely.” This 
makes it clear that the basis of the retire- 
ment was;the doubt whioh existed in 
the mind ‘of the Central Government 
about the petitioner’s integrity. Once 
the matter had been thrashed out in this 
Court, it would not be open to the Cen- 
tral Government to fall back on their 
earlier impression about the petitioner’s 
integrity prior to the judgment and they 
could sustain their action only on the 
basis of the findings of this Court and 
may be, any observations of this Court. 
It is clear'that no such doubts were ex- 
pressed by this Court. The assumption 
of the first respondent that the judgment 
of the Court itself expressed doubts 
ebout the petitioner’s integrity is wrong. 
In law, it was not open to the first res- 
pondent to continue to have these doubts 
after the judgment of this Court. The 
reasons given are, “‘ with 1eference to the 
history of the case, the antecedents as 
well as the findings of this Hon’ble Court 
in its judgment” and “having regard 
to the facts that were found in the 
enquiry, the antecedents and the observa- 
-tions of this Hon’ble Court itself in the 


SHANKAR RAO y. GOVERNMENT OF INDIA. 


303. 


judgment inthe prior case.” It is clear 
that these have relevancy only to the 
petitioner’s integrity, because that alone 
is specifically mentioned in the crucial 
sentence ‘as there were grave doubts on 
the petitioner’s integrity’. Hence the 
reference in these sentences would be re- 
levant only ifthey bear on the petitioner’s. 
integrity. It is true that the division 
bench was of the opinion that “ a charge 
can be levelled against the Collector of 
a certain amount of obstinacy and non- 
co-operation with the electricity depart- 
ment to help them out of the dilemma 
in which they found themselves 
through the carelessness of their subordi- 
nate officers in issuing the receipts 
indiscriminately and as head of the dis~ 
trict he could have been more co-opera- 
tive, but they hasten to add that it could 
not be a factor irresistibly pointing to. 
corrupt motive. They did not charge 
him with any lack of integrity as the 
word is commonly understood and only 
accused him of obstinacy and non-co- 
operation with the clectricity depart- 
ment. Such obstinacy and non-co- 
operative attitude on the part of the peti- 
tioner may itself be sufficient to retire 
him in public interest, but that is not the 
basis on which the Government say they 
proceeded. It is not sufficient to assert 


that the circumstances exist and give 
no clue to what they are. The words 
“the history of the case” and “ the: 


facts that were found in the inquiry” 
(mentioned in the counter) give no clue as 
to what exactly the Government meant. 
If, by these words, the Union Govern- 
ment meant any facts other than those. 
which were brought up in the writ 
proceedings in this Court, they shonld 
have specified them. The antecedents 
have not been specified, and if they mean 
only what was brought up in the enquiry 
before the board of enquiry, they would, 
no longer be operative in law because: 
allthat was vacated by the Division Bench. 
The reasons given by the first respon- 
dent in their counter-affidavit have no. 
existence in the eye of law. This means 
that .the order was based on no reason 
whatever. It would also mean that 
the Central Government did not apply 
their mind to the case. This means that 
the order of the Central Government 
was really arbitrary and the order must 
be set aside. [Paras. 31, 32, 33 and 34. 
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Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records relating to the 
order of the Government of India, 
Ministry of Home Affairs, New Delhi, 
dated LŁlth August, 1969 in No. 29/24/ 
69/AIS/IL passed against the petitioner 
and quash the said order. 


93. Chellaswamy, for Petiticner. 


9. Govind Swaminathan, Advocate-Ge- 
neral for Habib Basha, Centtal Govern- 
ment Standing Counsel, for Ist Res- 
pondent. 


The Order of the Court was made by 


Venkataraman, J—Thus petition has been 
filed by one Thiru Shankar Rao under 
Article 226 of the Constitution to issue 
a writ of certiorari quashing the order 
dated ilth August, 1969 of the Govern- 
ment of India compulsorily retiring him 
from the Indian Admunistrative Service. 
The impugned order reads as follows : 


“Tn pursuance of the powers conferred 
by sub-rule (3) of rule 16 of the All 
India Services (Death-cum-Retire- 
ment Benefits) Rules, 1958, the Pre- 
sident in consultation with the Govern- 
ment of Tamil Nadu, is pleased 
to order the retirement of Thiru 
P. Shankar Rao, who has already attain- 
ed the age of 55 yearsfrom Indian 
Administrative Service Cadre of Tamil 
Nadu, in public interest, on the 
expiry of three months from the date 
of service of this order” 


The first - respondent in the -petition 
isthe Government of India and the second 
respondent is the Government of Tamil 
Nadu. The petitioner who was born 
on 12th May, 1614 was appointed as 
Probationary Deputy Collector of the 
Macras Civil Service in 1942 and was 
prcmoted to the Indian Administrative 
Service in 1955. He served as Collector 
of the Nilgiris district. Thereafter he 
was transferred and was working as 
Accommodation Controller. He was 
then served with ten charges arising mainly 


THE MADRAS LAW JOURNAL REPORTS 


. [1971 


tanarayanan, I. C. S., District Judge (as 
he then was) and Thiru T. A. Verghese, 
LC.S., was constituted to enquire into 
the charges. They found eight of the 
charges proved. After consulting the 
Union Public Service Commission, the 
Gcvernment of India removed him from 
service by an order dated 21st April, 
1960. The petitioner filed W. P. No. 1329 
of 1964 against that order. Venkatadri, J., 
allowed the petiticn and quashed the 
order by his judgment dated 20th June, 
h967. He found that the findings of 
the Board of enquiry on the grave charges, 
namely, charges 1, 2 and 5, were based 
only on suspicion and on no real evi- 
dence. The first respondent filed Writ 
Appeal No. 376 of 1967. Ramakrishnan 
and Natesan, JJ., by their judgment 
dated 6th March, 1969 upheld the findings 
of Venkatadri, J., and dismissed the 
appeal. There was no further appeal 
and by an order dated 23rd July, 1969 
the petitioner was reinstated inthe I. A. S. 
When he was working as Accommoda- 
tion Controller, the impugned order was 
served on him on 12th August, 1969. 


Rule 16, so far as it is relevant, 
may now be quoted : 


“ Rule 16 (1) : A member of the Ser- 
vice shall be required compulsorily to 
retire from the service with effect from 
the date on which he attains the age 
of 58 years. 


(3) The Central Government, in con- 
sultation with the State Government, 
may r¢quire a member of the service, 
who s completed 30 years of quali- 
fying skrvice or who has attained the 
age of 55 years, to retire in public 
interest provided that at least three 
months previous notice in writing 
will be given to the member con- 
cerned.” 


It will be seen that under sub-rule (1) 
the petitioner would normally have 
continued in service till 12th May, 1972, 
but because of the impugned order he 
was compelled to retire much earlier. 


out of his conduct when he was working - 


as Collector of the Nilgiris. He was 
suspendzd pending enquiry. A Board 
of Enquiry consisting of Thiru M. Anan- 


2. The petitioner attacked the order 
on several grounds in his original-affidavit 
his main contention being that the order 


1 | 

| 
was arbitrary and capricious. The first 
respondent filed a counter-affidavit of 
Thiru S. Narasimhan, Under’ Secretary 
to the Government of India, Ministry 
of Home |Affairs, and took the stand 
that the Government of India was not 
required to give any reasons for reaching 
their decision. This stand was per- 
sisted in by them before Ismail, J., be- 
fore whom the petition ‘came up for 
hearing first. But evertually the Govern- 
ment did | not persist in their stand and 
offered to give reasons which weighed 
with them and also to pruduce the con- 
corned files. Opportunity was given for 
that purpose. By that time the peti- 
tioner had filed a teply affidavit. The 
first respondent filed a further counter- 
affidavit | mentioning the reasons and 
the petitioner filed a further reply affida- 
vit. It was stated before Ismail, J., 
that, among other things, the first res- 
pondent wanted to rely on certain ob- 
servations of Ramakrishnan and Natesan, 
JJ., In view | of that circumstance ‘Ismail, 
J., felt it desirable that the petition should 
be heard by a Bench and that is how the 
matter has come before us. 


3. The main question in the writ peti- 
tion is whether the impugned order was 
arbitrary. | i But before deciding that ques- 
tion it will be convenient to clear the 
ground of- some preliminary matters. 
Though in his affidavits the petitiouer 
‘contended ; that rule 46 (3) did not pres- 
scribe guidelines to the Central Govern- 
ment and would give scope for discri- 
mination against officers whom they 
did not like and was, therefore, void 
under Article 14 of the Constitution, 
Thiru Chellaswamy, the learned Counsel 
for the petitioner, stated at the time of 
the hearing that he was not questioning 
‘the vires , of the rule. He recognised 
that the criterion of public interest for 
compulsorily retiring an officer under 
tule 16 (3) would itself be a sufficient gui- 
‘deline, and he himself cited Butail v. 
Union ‘of India’, (confirmed by the Supreme 
me Court; in C. A. Nes. 1614 to 1616 
of 1968 dated 8th September, 1970). 
He also stated that, having regard to the 
several decisions of the Supreme Court, 
he could not urge that compulsory retire- 
ment undr rule 16 (3) would be a punish- 
ment so ,as to require the Central 





1. Atal 1969 Delhi 15 at 17. 
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Government to adopt the procedure 
enjoined by Article 311 of the Constitu- 
tion. In other words, he conceded that 
it was not necessary to give the petitioner 
a reasonable opportunity of making a 
representation as to why the order should 
not have been passed. In view of this 
concession, it is unnecessary to discuss 
the several cases cited at the bar, and 
it would be enough to mention the more 
important of them: Shyamlicl v. State of 
Utter Pradesh and Union of India, State 
of Bombay v. Saubhagchand M. Doshi? 
Moti Ram Deka v. General Manager 
N. E. F. Railways*, Sivacharan’s caset, 
Saxena’s case®, State of U. P. v. Madan 
Mohan ®, and Union of India v. J.N. Sinha’. 


4. According to these decisions there 
ars two reasons why an order of com- 
pulsory retirement will not beg] punish- 
ment so as to attract Article 311. The 
first is that, where the order does not 
itself contain any stigma on the officer, 
it cannot be considered as a punishment 
for attracting Article 311 ofthe Consti- 
tution. Secondly, an order of com- 
pulsory retirement such as the one passed 
under rule 16 (3) does not result in for- 
feiture of the benefits which the officer 
has already earned, whereas un order 
of dismissal or removal would entail such 
forfeiture. With, perhaps the solitary 
exception of Subba Rao, J., (as he then 
was) iu Moti Ram’s case, who cousi- 
dered that even an order of compulsory 
retirement, as here, would amount to 
punishment, all the other Judges have 
uniformly taken the view that it is not 
a punishment. 


5. A point has been mace in the affi- 
davits of the petitiorer that under the 
instructions issted by the Government 
of India under rule 16 (3) in their letter, 
Ministry of Home Affairs No. 29 1064 
A.I.S. (II) dated ist September, 1965 

(these are printed at pages 596 to 599 ` 
of the All India Services Manual,) the 





1. (1954 SOI age (1954) 1 Pers 730 : 
369. 


(1955) 1 S.C.R. 26 : A.LR. 1954 S 
2. (1958) C4. 141 = 1958) Scr S71 : 
ALR. 1957 S.C. 8 


1960 5 SCR. $83 : oe 1964 S.C. 600. 
ri I.R. 1965 S 
aar (1967) 3 SCR "496 : A.LR. 1967 S.C. 


6. ue 1 errr 805 : (1967) 2 _S.C.R. 333: 
A.LR. 1967 1260. ere 
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Government should have considered six 
months before, the petitioner attained 
the age of 55 years whether. he should 
be compulsorily retired urder rule 16 (3), 
the submission being that the notice of 
three months should have been issued 
before he attained the age of 55 years. 
Tt has been further contended that the 
order of reinstatement passed on 23rd 
July, 1959, meant that the Government 
had examired the petitioner’s case and 
found that he was fit to be continued in 
service and that was why they reinstated 
him. But within three weeks the order 
of retirement was passed and tke conduct 
of the petitioner during that short period 
could not possibly have justified the 
Government reviewing their earlier deci- 
sion to continue him in service. The 
first respondent has contended that the 


said in‘quctiors are not binding on 
them and are meant only for the guidance 
of the State Governments. Assuming 


that those instructions bind the Govern- 
ment of India, we are of opinion that 
there is no substance in the contention 
of the petitioner on this aspect. It must 
be remembered, as stated in the counter- 
affidavit, that the matter was pending 
in writ appeal in this Court till 6th March, 
1969, and it could not, therefore, have 
been possible to take a decision in the 
matter. Further, the order of reinstate- 
ment was passed in compliance with the 
judgment of this Court dated ¢th March, 
1969, confirming the order of Venkata- 
dri, J., quashing the order of removal 
dated 2ist April, 4960. The order of 
reinstatement could not be taken to be a 
decision of the Central Government even 
on the question of the applicability o 
rule 16 (3). - 


6. Another mino1 point raised by the 
learned Counsel for the petitioner is that 
the Central Government did not con- 
sult the State Government as required 
by rule 16 (3), because the -proposal 
to retire the officer under rule 16 (3) was 
initiated by the State Government and 
th. Central Government merely, on 
examining it, accepted the proposal. 
Under the circumstances of this oase we 
are satisfied that there was consultation 
for the purpose of rule 16 (3). The deci- 
sion in Chandramouleshwar v. Patna High 
Court», is distinguishable. This biings 
CES E a ee 
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us to the real question in controversy» 
whether the order is arbitrary. But 
before coming to grips with that ques- 
tion, it will be convenient to point out, 
that, though it is the Central Government 
which is to make the decision unde rule 
16 (3) to retire an officer in the public? 
interest and its decision is based on sub-} 
jective opinion, the Court will set aside} 
the decision on some limited grounds. 


7. In Barium Chemicals Limited v. Com- 
pany Law Board}, the appellant-com- 
pany filed a writ petition in the Punjab- 
High Court to quash the order issued by 
the Company Law Board under sec- 
tion 237 (b) of the Companies Act, 1956. 
appointing four persons as Inspectors 
for investigating the affairs of the com- 


pany. The High Court dismissed the 
petition. The company preferred ` the 
appeal. Their Lordships Hidayatulleh 


J., (as he then was Shelat, J., end Bacha- 
wat, J.) were fcr allowing the appeal. 
Their Lordships Sarkar, C.J., an 

Mudholkar, J., were for dismissing the 
appeal. In view of the majority opinion, 
the appeal was allowed. We are now 
concerned with the majority opinion. 
Section 237 (b) in so far as it is material 
says that the Central Government or the 
Company Law Board mey appoint one 
or more competent persons as inspectors- 
to investigate the affairs of the company, 
if, in the opinion of the Central Govern- 
ment there are circumstances suggesting 
(i) that the business ot the company is 
being ccnducted with intent of defraud 
its creditors, members or any other per- 
sons, or otherwise for a fraudulent of 
unlawful purpose, or in a manner oppres- 
sive of any of its members, or that the 
company was formed for any fraudulent 
or unlawful purpose, or (ii) that persons 
concerned in the formation of the com- 
pany or the management of its affairs 
Lave in connection therewith been guilty 
of fraud, misfeasance or other mis- 
conduct towards the company or to- 
wards any ofits members. The reason 
of the majority of judges for setting aside 
the order was that the reasons given by 
the Company Law Board Chairman in 
his affidavit fcr taking the action did not 
suggest the inferences in clauses (1) and 





1. (1966) S.C.R. (Supp.) 311: (1966) 2 
ears : (1966) 2 Comp.LJ. 151 : A.I.R. 1967 


I] i 
2) of sestion 237 (6). Hidayatullah, J., 
as he then was) and Shelat, J., pointed 
out that though the formation of the 
opinion was subjective, the existence of 
circumstances relevant to the inference 
must be | proved biécause that was the 
condition: precedent for taking the 
action. Hidayatullah, J., (as he then 
was) observed thus : 


“An action, not based on circums 
tances suggesting an inference of the 
enumerated kind will not be valid. 
In other words, the enumeration of 
the inferences which may be drawn 
from the circumstances, postulates the 
absence of a general discretion to go 
on fishing expedition to find evidence. 
No doubt, the formation of opinion 
is subjective, but the existence of cir- 
cumstances relevant to the inference 
as the sine qua non for action must 
be demonstrable. If the action is 
questioned on the ground that no cir- 
cumstances leading to an inference 
of the kind contemplated by the sec- 
tion exists, the action might be ex- 
posed to interference vnless the exis- 
stence ‘of the circumstances js made 
out. As my brother Shelat has put 
it trenchantly : 


‘It is not reasonable to say that the clause 
permitted the Goveroment to say that 
it has formed the opinion on circum- 
stances which it thinks exist.’ 


oe 


Since existence of circumstances ” 
is a condition findamental to the 
making of an opinisn, the existence 
of the circumstances, if questioned, 
has to be proved at least prima facie. 
It is not sufficient to assert that the 
circumstances exist and give ne clue 
tc what they are because the circums- 
t 
tances must be such as to lead to con- 
clusions of certain definiteness. The 
conclusions must relate to an intent 
to defraud, a fraudulent or unlawful 
purpose,' fraud or misconduct o1 the 
withholding of information of a parti- 
cular kind. We have to see whetker 
the Chaiman in his affidavit has shown 
the existénce of circumstances leading 
to such’ tentative conclusions. If 
he has, his action cannot be question- 
ed because the inference is to be drawn 
subjectively and even if this Court 
would ‘not have drawn a similar 
inference that fact would be irrele- 


SHANKAR RAO y. GOVERNMENT OF INDIA (Venkataraman, J.). 


307 


vant. Butif the circumstances pointed 
out are such that no inference of 
the kind stated in section 237 (b) can 
at all be drawn the action would be 
ultra vires the Act and void............... 
The affidavits which were filed in answer 
to the petition do not disclose even 
the prima facie existence of these cir- 
cumstances. On the other hand, they 
emphasise only that there was mis- 
management and losses which neces- 
sitated a deeper probe.” 


8. Shelat, J., in discussing the case law 
refers to Emperor v. Shibnath Banerjee}, 
where one of the questions which arose 
was with regard to the interpretation of 
the words “ the Central Government or 
the Provincial Government, if it is satis- 
fied with respect to a particular person ”, 
in tule 26 of the Defence of India Rules, 
1939. It was held- in that case that 
though the Court could not be invited 
to investigate the sufficiency of the 
material or the reasonableness of the 
grounds on which the Governor was 
satisfied, if the contention was that the 
Governor never applied his mind and, 
therefore, he could not have-been satis- 
fied, the Court could enter into that ques- 
tion, the ingredient of satisfaction being 
a condition precedent to the exercise of 
power notwithstanding the satisfaction 
being subjective and there being a recital 
as to the satisfaction .in the order. 


Shelat, J., further said “‘In Machindar 
Shivaji v. The King*, the Federal Court 
dealing with similar words in section 2 of 
the Central Provinces and Berar Public 
Safety Act, 1948, again held that the 
Court can examine the grounds disclosed. 
by the Government to see if they are 
relevant to the object which the Legis- 
lature had in view, viz., the prevention 
of acts prejudicial to public safety and 
tranquillity, for satisfaction in this con- 
nection must be grounded on materials 
which are of rationally probative value”. 
Shelat, J., also refers to Ross Olunis v. 
Papadopoullos*, where the challenge was. 
to an order of collective fine passed 
under Regulation 3 of the Cyprus Em- 
ergency Powers (Collective Punishment) 
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Regulations, 1955 which provided that 
if an offence was committed within any 
area of the colony and the Commissioner 
“thas reason to believe” that all orany of 
the inhabitants of that area failed to take 
reasonable steps to prevent it or to ren- 
‘der assistance to discover the offender 
or offenders, it would be lawful for the 
Commissioner with the approval of the 
Governor to levy a collective fine after 
holding an inquiry in such manner as he 
thinks proper subject to satisfying himself 
that the inhabitants of the area had been 
given an adequate opportunity of under- 
standing the subject-matter of the in- 
quiry and making representations there- 
on. It was urged that the test of satis- 
faction was a subjective one and that 
the statement as to that satisfaction in 
his affidavit was a complete answer to 
the contention of the respondents. Re- 
jecting the contention the Privy Council 
observed thus :— 


“Their Lordships feel the force of the 
argument, but they think if it could 
be shown that there were no grounds 
upon which the Commissioner could 
be so satisfied, a Court might infer 
either that he did not honestly form that 
view or that in forming it hecould not 
en applied his mind to the relevant 
acts.” 


Shelat, J., then observes thus :— 


“Though an order passed in exercise 
of power under a statute cannot be 
challenged on the ground of propriety 
or sufficiency, it is liable to be 
quashed on the ground of mala fides, 
dishonesty or corrupt purpose. Even 
if it is passed in good faith and with 
the best of intention to further the 
purpose of the legislation which con- 
fers the powers, since the authority 
has to act in accordance with and 
within the limits of that legislation, 
its order can also be challenged if it 
is beyond those limits or is passed on 
grounds extraneous to the legislation 
or if there are no grounds at all for 
passing it or if the grounds are such 
that no one can reasonably arrive at the 
opinion or satisfaction requisite under 
the legislation. In any one cf these 
situations it can well be said that the 
authority did not honestly form its 
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opinion or that in forming, it, it did not 
apply its mind to the relevant facts.” 


With particular reference to the provisions 
of the Companies Act, 1956, his Lord- 
ship observed thus : 


“There is no doubt that the formation 
of opinion by the Central Govern- 
ment ic a purely subjective process. 
There oan also be no doubt that since 
the Legislature has provided for the 
opinion of the Government and not of 
the Court such an opinion is not sub- 
ject to a challenge on the ground of 
propriety, reasonableness or sufficiency. 
But the authority is required to arrive 
at such an opinion from circumstances 
suggesting what is set out in sub-clauses 
(i), (ti) or (ii). If these circumstances 
were not to exist, can the Govern- 
ment still say that in its opinion they 
exist or can the Government say the 
same thing where the circumstances 
relevant to the clause do not exist ? 
The Legislature no doubt has used the 
expression “‘ circumstances suggesting.” 
But that expression means that the 
circumstances need not be such as would 
conclusively establish an intent to 
defraud or a fraudulent or illegal pur- 
pose. The proof of such an intent or 
purpose is still to be adduced through 
an investigation. But the expressicn 
“circumstances suggesting”? cannot 
support the construction that even the 
existence of circumstances is a matter 
of subjective opinion. That expression’ 
points out that there must exist cir- 
cumstances from which the authority 
forms an opinion that they are sugges- 
tive of the crucial matters set out in 
the three sub-clauses. It is hard to 
contemplate that the Legislature could 
have left to the subjective process both 
the formation of opinion and also the 
existence of circumstances on which 
it is to be founded. It is also not rea- 
sonable to say that the clause per- 
mitted the authority to say that it has 
formed the opinion on circumstances 
which in its opinion exist and which 
in its opinion suggest an intent to 
detraud or a fraudulent or unlawful 
purpose ......... If it is shown that the 
circumstances do not exist or that they 
are such that it is impossible for any 
one to form an opinion therefrom 


< 


1 | 


suggestive of the aforesaid things, the 
opinion |is challengeable on the ground 
of non-application of mind or perversity 
or on the ground that it was formed 
on collateral grounds and was beyond 
the scope of the statute.” 


His Lordship then goes on to observe 
thus : 


“ Even assuming that the entire clause 
(b) is subjective and that the clause 
does not necessitate disclosure of cir- 
cumstantes, -the circumstances have 
in the present case been disclosed in 
the affidavits of the Chairman and 
the other officials. Once they are 
disclosed, the Court can consider 
whether they are relevant circumstances 
from which the Board .could have 
formed |the opinion that they were 
suggestive of the things set out in 
clause (b).” 


Bachawat, J:, rested his judgment on 
a very narrow eround,. namely, that: the 
circumstances disclosed in the affidavit 
of the Chairman could not reasonably 
suggest that the business of the company 
was being conducted to defraud the cre- 
ditors, members and other persons or 
that the management was guilty of fraud 
towards the company and its members. 
His Lordship observes thus : 


“ No reasonable person who had given 
proper consideration to these cir- 
cumstances could have formed the 
opinion | that they suggested any fraud 
as montioned in the order dated 19th 
May, 1965. Had the Chairman ap- 
plied his mind to the relevant facts, he 
could net have formed this opinion. 
I am, therefore, inclined to think that 
he formed the opinion without 
applying his mind to the facts. An 
opinion: so formed by him is in excess 
of his Powers and cannot support an 
order under section 237 (b).” 


8. The reasons given by Hidyatullah, J., 
(as he then was) and Shelat, J., were 
affirmed | and followed in Rohtas In- 
dustries Ltd. v. 9. D. Agarwal}, by Sikri 
and Hegde, JJ., That was also a case 
under section 237 (b) of the Companies 
Act. In the course of the discussion of 
the case law, Hegde, J., observed thus : 


| 
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“In Roncaralli v. Duplessis1, while 
dealing with the discretionary power of 
the Quebec Liquor Commission to 
cancel a Liquor Licence this is what 
Rand, J., observed : 


‘A decision to deny or cancel such a 
privilege lies within the “ discretion ’” 
of the Commission ; but that means 
that decision is to be based upon a 
weighing of considerations pertinent 
to the object or the administration. 


In public regulation of this sort there 
is no such thing as absolute and untram- 
melled “discretion” that is that action 
can be taken on any ground or for any 
reason that can be suggested to mind 
of the administrator; no legislative Act. 
can, without express language, be taken 
to contemplate an unlimited arbitrary 
power exercisable for any purpose, 
however, capricious or irrelevant, re- 
gardless of the nature or purpose of 
the statue: Fraud and corruption in 
the Commission may not be mentioned. 
in-such statutes, but they are always. 
implied as exceptions. Discretion 
necessarily implies good faith in dis- 
charging public duty ; there is always 
a perspective within which a statute 
is intended to operate ; and any clear 
departure from its lines or objects 
is just as objectionable as fraud or 
corruption. Could an applicant be 
refused a permit because he had been 
boine in another province, or because 
of the colour of his hair ? The 
ordinary language of the Legislature 
cannot be so distorted’. 


In particular, we would liketo empha- 
size the observation that “‘there is al- 
ways a perspective within which sta- 
tute is intended to operate”. 


His Lordship concluded thus : 


“For the reasons stated earlier, we 
agree with the conclusion reached by 
Hidayatullah and Shelat, JJ., im 
Barium Chemicals case?, that the exis- 
tence of circumstances suggesting that 
the company’s business was being 
conducted as laid down in sub-clause 
(1) or the persons mentioned in sub- 
clause (2) were guilty of fraud or mis- 
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feasance or other misconduct towards 
the company or towards any of its 
members is a condition precedent for 
the Government to form the required 
opinion and if the existence of those 
conditions is challenged, the Courts 
are entitled to examine whether those 
circumstances were existing when the 
order was made. In other words, 
the existence of the circumstances in 
question is open to judicial review 
though the opinion formed by the 
Government is not amenable to review 
by the Courts.” 


‘On the facts of that case, they held that 
the required circumstances did not exist. 
Bachawat, J., observed thus : 


“The law recognises certain well re- 
cognised principles within which the 
discretionary power under section 237 
(b) must be exercised. There must be 
a real exercise of the discretion. The 
authority must be exercised honestly 
and not for corrupt or ulterior pur- 
poses. The authority must form the 
requisite opinion honestly and after 
applying its mind to the relevant 
materials before it. In exercising the 
discretion, the authority must have 
regard only the circumstances sugges- 
ting one or more of the matters speci- 
fied in sub-olauses (i) , (ii) and (iii). 
It must act reasonably and not 
capriciously or arbitrarily............... 
Within these narrow limits the opinion 
is not conclusive and can be challenged 
in a Court of law... cee cceeeeeseees 
If it is established that there were no 
materials upon which the authority 
could form the requisite opinion, the 
Court may infer that the authority did 
not apply its mind to the relevant 
facts. The requisite opinion is then 
lacking and the condition precedent 
to the exercise of the power under 
section 237 (b) is not fulfilled. On 
this ground I interfered with the order 
under section 237 (b) in Barium Che- 
micals Ltd. v. Company Law Board 
deuce: The opinion (of the authority) is 
displaced as arelevant opinionif it could 
not be formed by any sensible person 
on the material before him. The 
reason is that the Court my then infer 





1. (1966) 2 S.C.J. 623 : (1966) S.C.R. Gupp.) 
311 at p. 343 : A.LR.1967 S.C. 295 at 313. 


THE MADRAS LAW JOURNAL REPORTS 


[1971 


that the authority either did not 
honestly form the opinion or that in- 
forming, it, it did not apply its mind 
to the relevant facts.” 
9. His Lordship then refers to the deci- 
sicn in Ross Cluris v. Papadopoulles* al- 
ready quoted, and also his own judgment 
delivered on behalf of the Bench in State 
of Maharashtra v. B. K. Takkamore*. 


10. In Raja Anand V. State of U-P.* the 
Government acquired some land applying 
the urgency provisions of the Land Acqui- 
sition Act, (section 17 (1) and (4) and dis- 
pensing withthe enquiry under section 5-A 
of the Act and the Collector took posses- 
sion of the land even before the award 
was passed. The provision, in case of 
urgency, empowers thé Collector to take 
possession of any waste land or arable 
land for a public purpose. It was con- 
tended that the land was neither waste 
nor arable land. The Court found it as 
a fact that it was a forest land covered by 
a large number of trees and was not a 
waste or arable land. The Court observ- 
ed thus: 
“Tt follows, therefore, that section 17 
(1) ofthe Act is not attracted to the 
present case and the State Government 
had therefore no authority to give a 
direction to the Collector to take 
possession of the lands under section 17 
(1) of the Act. In our opinion, the con- 
dition imposed by section 17 (1) is a 
condition upon which the jurisdiction 
of the State Government depends and 
itis obvious that by wrongly deciding 
the question as to the character of the 
land, the State Government - cannot 
give itself jurisdiction to give a direc- 
tion to the Collector to take possession 
ofthe land under section 17 (1) of the Act. 
It is well established that where the 
jurisdiction of an administrative autho- 
rity depends upon a preliminary finding 
of fact, the High Court is entitled, in a 
proceeding of writ of certiorari to deter- 
mine, upon its independent judgment 
whether or not that finding of fact is 
correct.” 
lt was contended that the opinion of the 
State Government was subjective and that 


1. (1958) 2 All E.R. 23. 
2. (1967) 2 S.C.J. 705: (1967) 2 S.C.R. 583 at 
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must be taken to be conclusive. Dealing 

with this contention, the Court observed 

thus : 
“ Itis true that the opinion of the State 
‘Government which is a condition for 
the exercise of the power under section 
17 (4) of the Act, is subjective and a 
Court cannot normally enquire whether 
there were sufficient grounds or justifica- 
tion of the opinion formed by the State 
Government under section 17 (4). 
The legal position has been explained 
by the [Judicial Committee in King 
Emperor'y. Sibnath Banerjee* and by 
this Court in a recent case Jaickand 
Lal Sathia v. State of West Bengal?. 
But even' though the power of the State 
Government has been formulated under 
section 17 (4) of the Act in subjective 
terms, the expression of opinion of the 
State Government can be challenged as 
ultra vires in a Court of law if it could 
be shown that the State Government 
never applied its mind to the matter or 
that the action of the State Government 
is mala Jide. If, therefore, in a case 
the land vnder acquisition is not actually 
waste or arable land, but the State 
Government has formed the. opinion 
that the provisions of sub-section (1) 
of section 17 are applicable, the Court 
may legitimately draw an inference that 
the State| Government did not honestly 
form that opinion or that in forming 
that opinion the State Government did 
not apply its mind to the relevant facts 
bearing on the question at issue.” 


11. The learned Counsel placed before us 
a copy of the judgment, dated 12th August, 
1970 of the Supreme Court in Union of 
India v. Col. J. L. Sinha and another? 
That is also a oase of compulsory retire- 
ment under clause (j) of Fundamental 
tule 56, a provision which is similar to the 
one beforelus. The contention was that 
no opportunity had been given to the 
officer to make representations against the 
proposed order and the order was vitiated 
for failure: to observe the principles of 
natural justice. The contention was re- 
pelled 2a the following observations : 
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“That power can be exercised subject 
to the conditions mentioned in the rule, 
one of which is that the concerned 
authority must be of the opinion that it 
is in public interest to do so. If that 
authority bona fide forms that opinion 
the correctness of that opinion cannot 
be challenged before Courts. It is open 
to an aggrieved party to contend that 
the requisite opinion has not been form- 
ed or the decision is based on collateral] 
grounds or that it is an arbitrary deci- 
sion.” 


This has been quoted with approval in the 
more recent judgment of the Supreme 
Court in Butail v. Union of India. 


12. Though the provisions dealt with in 
the Burium Chemicals Ltd. case? and the 
Rhotas Industries Case? are from the Com- 
panies Act, 1956, the reasoning is general 
and would apply to the case before us. 
Tn other words, if it could be shown that 
there were no reasons before the Central 
Government for taking the action under 
tule 16 (3) of if the reasons given by them 
turn out to be non-existent or invalid i 
the eye of law, the order cannot be sup- 
ported. In particular, it may be noted 
that Hegde, J., in the Rhotas Industries 
case? quotes from the judgment of Rand, J. 
Roncarelli v. Duplesis* that “in public 
regulation of this sort, there is no such 
thing as absolute and untrammelled ‘ dis- 
cretion ’ ; that is, that action can be taken 
on any ground or for any reason that can 
be suggested to the mind of the adminis- 
trator”. The underlying reason is ob- 
vious, namely, that though it is left to the 
Central Government to form its opinion 
about its retiring an officer prematurely 
in public interest, still there must be some 
reason for taking such action. Otherwise 
there would be room for caprice and arbi- 
trariness which will undermine the morale 
of the public services. The same princi- 
ple can also be deducted from the reason- 
ing in the Raja Anand’s case’, The 
principle is also affirmed in the recent 
judgments of the Supreme Court in 
eee 
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Union of India v. Col. J. L. Sinha and 
another! and Butail v. Union of India?’ 
which it may be noted, were cases ofcom- 
pulsory retirement, as in this case. 

13. It is in the light of the above decisions 
that we have to discuss the question. As 
we have said, the reasons which impelled 
the Central Government to pass the im- 
pugned order have been set out in para- 
graph 3 of their further counter-affidavit 
and are those : 


‘‘ The Government of Tamil Nadu 
under whom the petitioner was serving, 
requested for orders of the first respon- 
dent for giving three months’ notice 
to the petitioner and retiring him from 
services. On receipt of this proposal, 
the same was considered by the first 
respondent with reference to the history 
of the case, the antecedents as well as 
as the finding of this honourable Court 
in its judgment and other principles 
which had been followed in cases in 
` which rule 16 (3) of the All India Ser- 
vices (Death-cum-Retirement Benefit) 
Rules, 1958, were invoked. After full 
consideration of the matter, it was 
decided to retire the petitioner under 
rule 16 (3) of the said rules in public 
interest as there were grave doubts on 
the petitioner’s integrity and even the 
judgment of this Honourable Court had 
not absolved the officer of his guilt 
Completely accses Having regard 
to the facts that were found in the enquiry, 
the antecedents, and the observations of 
this Honourable Court itself in the judg- 
ment in the prior case, the retirement of 


the petitioner was found to be in public 
interest.” 


We have Italicised the important words. 


14. Since the reasons refer to the history 
of the case and the findings of this Court 
in its judgment (always the reference is 
only to the judgment of this Court in the 
Wuit Appeal), it is necessary to give an 


idea of the history of the case. We have- 


taken the narration of facts mainly from 


the judgment of Ramakrishnan and 
Natesan, JJ. 


“* Sometime in 1956, what is well known 
as the Kundah Hydro-electric Scheme 
was launched with foreign collabora- 

FS Bp pea ee 6 en E 
1. A.LR. 1971 S.C. 40, 


2. C.A. Nos. 1614 to 1616 of 1968, dated 
8th September, 1970. 


[197} 


tion on the Nilgiris plateau for the pur- 
pose of storing the water running away 
in hill stream in a series of reservoirs 
and using the water stored, for generat- 
ing electric power. For this purpose, 
certain areas of land under valuable 
plantations, wattle, tea and coffee, 
belonging to private owners had to be 
acquired. The project was considered 
urgent, and to avoid the delay with 
normally proceedings under the Land 
Acquisition Act would entail, the Electri- 
city Department decided to enter and 
take possession of the land which they 
rèquired, in advance of formal land 
acquisition proceedings. For this pur- 
pose, the authorities of the Electricity 
Department entered into agreements 
withthe owners of the lands stating that 
compensation for the trees would be 
given as per the Revenue Department’s 
valuation. This was made clear by a 
letter Exhibit A-2, dated 7th May, 1956 
sent by the Executive Engineer, Electri- 
city Department, Kundah Scheme, to 
I. T. Muthoor Pillai, who is the owner 
of a substantial extent of the land taken 
over, viz., 27 acres out of a total extent 
of land proposed for acquisition, namely, 
52 acres which were mainly under wattle 
plantation. Thereafter the Electricity 
Department entered the lands and their 
subordinates cut wattle and other trees, 
As the subordinates ofthe Electricity 
Department went on cutting wattle 
trees and plants, they issued receipts to 
the owners. The receipts issued to 
Muthoor Pillai were marked as Exhibit. 
A-27 series. The Executive Engineer 
wrote a letter on 9th May, 1956, to 
Shankar Rao, the writ petitioner, who 
was then Collector of Nilgiris requesting 
him to fix and intimate the rates of 
compensation payable in respect of 
Wattle trees, cypress trees and potato 
plants. This letter concluded with a 
request that tariff rates may please be 
intimated based on seigniorage charges 
so that compensation payment may be 
arranged without any delay. Shankar 
Rao, appears to have construed this 
letter, as a request to him to make an 
estimate of valuation of the trees on 
seigniorage basis, i.e., treewise. In 
the case of wattle, the bark is the most 
important product as it is very useful 
for tanning leather. The yield of the 
bark varies with the girth of the tree, 
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These facts are well known. In the 
meantime, it would appear that Muthoor 
Pillai, who was interested in getting 
compensation for 26 acres under wattle 
plantation also submitted a petition 
to the Collector (Shankar Rao) on 
Sth September, 1956, which is marked 
as Exhibit A-10 in the case, giving a 
schedule of valuation for wattle trees 
and certain other minor trees. With 
the latter minor trees we are not con- 
cerned in this dispute. In his petition 
Muthoor: Pillai stated that the Electri- 
city Department had cut wattle trees 
whose gitth had varied from 24 feet 
to 14 feet with a height from 50 feet 
to 15 feet. They had also cut plants 
and trees in the range 9 feet to 6 feet 
height aged 2 to 3 years besides very 
small plants one year old and below 3 
feet height. After giving extensive data, 
Muthoor Pillai stated that mature wattle 
tree having 24 feet girth, and having 
40 to 50 ‘feet height would yield bark 
which could be valued at Rs. 16-12-9 
per tree, and that the average rate, even 
for trees less than 2% feet girth may 
be granted as these trees would reach 
the same girth, if left for some moretime. 
He also seems to have written to the 
Executive Engineer pressing for this 
rate of Rs. 16-12-9 on an average for 
70,000 trees cut and removed, which 
would work out to 11} lakhs of rupees, 
apart from the value for smaller plants. 
Shankar Rao, immediately wrote a 
letter to,the District Forest Officer, 
Nilgiris, to send proposals for the fixa- 
tien of suitable rates for wattle trees. 
The District Forest Officer recommend- 
ed a rate‘of Re. 1 to Rs. 3, depending 
upon the girth of a wattle tree. Shaukat 
Rao, asked the District Forest Officer 
to furnish.the basis upon which the rates 
had beenjarrived at by him. Shankar 
Rao, also asked the Special Tahsildar 
for land acquisition to enquire into the 
price of wattle bark at the market in the 
Coimbatore district. The Special 
Tahsildar; appears to have consulted 
the Forest Range Officer, one Saldhana, 
and their, reports were submitted to 
Shankar Rao, by the District Forest 
Officer. But the District Forest Officer 
independently sent a report suggesting 
payment of compensation for the trees 
acrewise. At this stage Shankar Rao, 
the District Forest Officer, the Special 
40 | 
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Tahsildar for Land Acquisition and the 
Forest Range Officer made a local 
inspection of a typical wattle planta- 
tion. At the inspection bark of one 
tree which had been stripped off earlier 
by the Range Officer, D.W. 1, was weigh- 
ed. Its yield was found to be 340 
pounds. The District Forest Officer 
who was present protested saying that 
the yield thus found on weighment 
would not be the true yield of a single 
wattle tree. In fact, the owner had. 
claimed only 100 to 150 pounds for a 
single tree in his petition. The Dis- 
trict Forest Officer suggested that further 
experiments should be made. Accord- 
ing to the evidence of the District Forest 
Officer (P.W. 3) at that stage Shankar 
Rao, is said to have made a remark that 
“Let us take it as the advantage of 
private enterprise ’, and he did not make 
further experiments by cutling another 
tree and measuring ihe weight of its 
bark. The Board of Enquiry has 
construed this remark of Shankar Rao, 
to mean that in his view the benefit of 
the doubt should be given to the land- 
owner, by accepting the above said 
bark yield figure instead of making any 
further experiments. Shankar Rao, 
again called for reports from the Range 
Officer and the Speoial Tahsildar. They 
claimed to have conducted certain 
experiments by stripping trees and 
weighing the bark. They prepared 
documents of their verification Exhibits 
A-14, A-14 (a) and A-15. These were 
again forwarded to the Collector by 
the Distiict Forest Officer. At the 
same time, the District Forest Officer 
also submitted that compensation should 
not be given on the basis of these experi- 
ments. The District Forest Officer fur- 
nished a different basis of valuation, 
relying upon certain rates of bark yield 
available in the working plan records. 
These working plan records gave the 
yields from plantations classified under 
the First, Second and Third quality, in 
terms oftons per acre. Evidently these 
plantations from which the working 
plan figures were obtained were Govern- 
ment plantations. The District Forest 
Officer finally suggested valuation of 
wattle trees acrewise at a maximum of 
Rs. 1,700 per acre. 


With the above data before him Shankar 
Rao, passed orders in a detailed note 
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file prepared by his official subordinates 
on 10th November, 1956. The Board 
of Enquiry has proceeded on the basis 
that this order is a crucial order, wherein 
Shankar Rao, had applied his mind for 
the first time to the data afforded before 
him for the making of the valuation of 
wattle trees. The decision then given 
by him has been marked as Exhibit 
A-19 (a) at the time of the enquiry. 
The Board of Enquiry called this deci- 
sion of the Collector as ‘ award’. 


It is on the basis of this award that 
charge No. 1, which is the most impor- 
tant charge, was framed. It reads as 
follows : 

“That he as Collector, Nilgiris, ignoring 
all accepted and prescribed methods of 
valuation and arbitrarily overruling the 
technical and expert advice of the Dis- 
trict Forest Officer, grossly overpitched 
the valuation (by about 17 lakhs) of 
trees standing on about 274 acres of 
land in Nilgiris district, belonging to 
one Sri Muthoor Pillai and which had 
to be taken over by Government for the 
execution of the Kundah Hydro-Elec- 
tric Scheme, and that in doing so, he 
had been actuated by corrupt motives 
and colluded with the would-be bene- 
ficiary, Sri Muthoor Pillai, to the 
detriment of Government interests ?” 


15. The Board of Enquiry found this 
charge proved. Venkatadri, J., how- 
ever, held that in arriving at that finding, 
the Board of Enquiry overlooked the 
important qualification which Shankar 
Rao, had made in paragraph 8 of his 
award, that he had fixed the rates for 
plants of smaller girth on the assumption 
that wattle had been planted as regular 
plantation and that they would not apply 
at all in the case of spontaneous wild 
growth where the owner had not done 
anything to tend the plants. Such area 
should be classed as ‘sorub jungle’ and 
no compensation at all was payable in 
respect thereof. The Electricity De- 
partment had, however, issued receipts 
without noting whether the wattle plants 
had been regularly planted or were only 
spontaneous wild growth. Further, there 
‘was reason to believe that the figures of 
plants cut which were given by them had 
been unduly exaggerated. The Board of 
Enquiry, however, proceeded on the wrong 
assumption that compensation was pay- 
able under the award in respect of the 
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plants according to the figures furnished 
in the receipts. They overlooked two 
important facts: (i) The Collector had 
stated that no compensation was payable 
in respect of the wild grow h and there 
was no material to distinguish the regular 
growth from the wild growth ; (i) the 
figures of plants cut given by the Electri- 
city Department were unduly exaggerated. 
These omissions vitiated the finding of the 
Board of Enquiry. 


16. This, in essence, represents the reason- 
ing of Venkatadri, J., and the Division 
Bench, but, since the point is crucial, it is 
necessary to explain it by further quota- 
tions from the judgment of the Division 
Bench. The Division Bench explains the 
award thus : 
“The crucial part of this decision of the 
Collector Shankar Rao, recorded in the 
note file on 10th November, 1956, 
comprises of four paragraphs 5,6, 7 and 
8. In paragraph 5 he has given a 
schedule of rates for wattle trees of 
“varying girths. In column 1 he has 
classified trees according to the girth 
at breast level, the classification varying 
from ‘1 to 14 foot’ in the first 
tangeto above 3 feet ‘inthe finalrange .’ 
Against each range of girth level, the 
yield of bark in terms of pounds in 
quoted, which varies from 96 pounds to 
340 pounds. In column 8 the value is 
given for the standing trees in the 
different ranges of girth varying from 
Rs.5-8-0 at the lowest to Rs.34, at the 
highest range. In paragraph 6, Shankar 
Rao, has dealt with the market rate to 
be paid for wattle trees with girth below 
one foot. He has accepted the yield 
figures furnished by the Special Tahsil- 
dar and fixed a flat rate of Rs. 3 for 
such trees. 


Then follow paragraphs 7 and 8. These 
paragraphs appeared to the learned 
Judge (Venkatadri, J.) to be very im- 
portant in the context of the bona fides 
of the Collector’s decision, which is the 
gravamen of charge No. 1. The two 
paragraphs are extracted below: 


7. Beside the above, the Electricity 
Department have issued receipts to the 
owners for cutting young plants where 
no girth has been given. They neither 
come under the classifications of trees 
nor under ‘scrub’ jungle. Compensa- 
tion has to be paid in this case also. 
Only cost of planting and other inci- 
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dentals areto betaken into considera- 
tion. In my view a sum of Rs. 2 per 
plant will be fair. 


8. Inall the above cases, I have assum- 
ed that wattle has been planted as a 
regular plantation. For spontaneous 
wild growth which are not tended after 
and where no amount of expenditure is 
incurred by the owners of ihe Estate I 
do not think we will be justified in giving 
any value for such wild growth which is 
less than 3 feet in height and the girth 
measurements negligible. Nor will 
we be justified in taking their potential 
or other factors into consideration. 
Such area can be classed as ‘sorub 
jungle.’ 

It will be clear from the above that what 
the Collector had in mind was the fixing 
of the flat rate of Rs. 3 per-tree, for 
standing trees of some appreciable 
girth and which had been noted speci- 
fically in'the receipts. But in the case 
of plants where no girth at all is noted 
because the plants were very young and 
provided also that they had been reared 
by human labour and cost, only the 
cost of plainting and other incidental 
charges should be taken into considera- 
tion. For this purpose, a sum of Rs. 2, 
was fixed, as stated in paragraph 7. 
Paragraph 8 contains the further impor- 
tant qualification (which we have italici- 
sed) thatthe entire scheme of valuation 
given by the Collector would apply only 
if the wattle plants had been regularly 
planted. On the other hand, if there is 
only spontaneous wild growth for whose 
rearing and nurture the owner has not 
incurred any expenses and if in such 
cases the plant is less than three feet in 
height and the girth measurement is 
negligible no compensation would be 
given. The flat rate of Rs. 2 per plant 
on which a great deal of controversy 
has arisen will not obviously apply to 
such plants. 


When the scheme of valuation given 
by the Collector was communi- 
cated to the Electricity Depart- 
ment, they found themselves in 4 
dilemma. By that time the Electri- 
city Department had cut according 
to the receipts which they had issued 
by then about eight lakhs of trees and 
plants which had been also removed 
and sold by auction. The Subordinate 


Officers of the Electricity Department 
had not taken the care to note in the 
receipts whether the plants had been 
regularly planted or were of sponta- 
neous growth. This will have parti- 
cular relevancy in applying Collector 
Shankar Rao’s valuation, because if 
they were less than 3 feet in height 
with negligible girth, no compensation 
would be payable, if they were of spon- 
taneous growth, but a flat rate of Rs. 2 
per tree will be payable, if they had 
been planted and reared by human 
labour. 


The Board of Enquiry worked out the 
financial implication of the Colector’s 
valuation contained in paragraphs 5 to 
8 of his ‘award’. They prepared a 
tabular statement. In the opinion of 
the Board of Enquiry, this tabular state- 
ment justified the conclusion that aotuat- 
ed by mala fides, viz.,to give undue bene- 
fit to the owner of the wattle plantation, 
Muthoor Pillai and to cause undue loss 
to the Government, Collector Shankar 
Rao, had given an excessive valuation 
for the wattle trees and plants. This 
tabular statement is enclosed as an 
appendix to the Board of Enquiry’s 
report. A perusal of this tabular 
statement shows that they have included 
in their computation a list of plants 
which according to the receipts have no 
girth, and arrived at a total of 
Rs. 13,56,565, for such plants. They 
multiplied this number by Rs. 2 per 
plant, purporting to adopt paragraph 7 
of Shankar Rao’s valuation and arrived 
at a total of Rs. 27,13,130. Adding to 
this the value of trees with girth and 
height measurements in the different 
ranges from below 1 foot to above 3 
feet girth, they worked out the value on 
the basis of the table given in para- 
graph 5 of the Collector’s valuation. 
This gave a value of five lakhs and odd. 
The gross total thus arrived at is 
Rs. 32,20,566 and odd for the wattle 
trees and plants on 27 acres of Muthoor 
Pillai’s Jand. The Board of Enquiry 
then, observed that this valuation invol- 
ves a figure of such a magnitude as 
to permit of no explicable hypothesis 
or reconciliation, and that the Collector 
had given this valuation notwithstanding 
the recommendation of the District 
Forest Officer. suggesting acrewise valua- 
tion at Rs. 1,700 per acre. 
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At first blush, the valuation of 
Rs. 32,20,566 for wattle trees and 
plants on 27 acres would work 
out on an average to rupees one 
lakh and odd per acre which will 
be an ‘astronomical’ figure when 
compared with the District Forest 
Officer’s suggested valuation of Rs. 1,700 
per acre. As against ‘this charge of 
making a very high valuation, the Collec- 
tor in his defence pleaded that the 
qualifications he had stressed in para- 
graphs 7 and 8, namely, that his valua- 
tion should be applied only to.cases of 
plants reared as a regular plantation, 
but would not be applicable to spon- 
taneous wild growth in whose casestill 
the plants assume at least three feet 
height and an appreciable girth, no 
value should be given. 


The Board of Enquiry in their report in 
the context of their finding about the 
abnormally excessive nature of the valua- 
tion when dealing with the above 
defence of the Collector, rejected his 
defence with the comment : 


‘Paragraph 8 in which the Collector 
refers to spontaneous wild growih does 
not in any sense modify the award in 
paragraph 7.’ 


‘ Venkatadri, J., in his judgment under 
appeal, while dealing with the Collector’s 
defence, observed : 


‘One of the most important features of 
successful wattle cultivation is the main- 
tenance of the vigour of the wattle 
plants during the early stages of their 
growth because the wattle is an extre- 
mely intolerant species and suffers great- 
ly due to competition from other growth, 
and therefore, weeds and grass compet- 
ing with wattle will have to be removed 
frequently, until such time the wattle 
occupies the soil completely.’ In all 
areas planted with wattle, weeding will 
be done thrice in the first year, and twice 
in the second year. Natural regenera- 
tion of wattle springs up in profusion 
in the clear-felled wattle areas with 
suitable soil preparation. That was 
why the Collector, when he passed the 
order, fixed the value of such plants 
without pirth measurements at Rs. 2 per 
plant,if they were regularly planted. 
And he ruled out wild and spontaneous 
growth as scrub jungle. Evidently the 
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Electricity Department did not under- 
stand the significance of this order. 
Their minds were very much obsessed 
with the idea that they would pay com- 
pensation for all the countless trees-and 
plants for which receipts had been issued 
by them. The receipts show that they 
had cut about eight to ten lakhs of 
plants. When the officers of the 
Department issued receipts they little 
realised that most of these plants were 
of spontaneous growth and not regularly 
planted by the owners of the soil.’ 


Venkatadri, J., has made a further com- 
ment, and, in our opinion, with justifica- 
tion, that the Board of Enquiry had fail- 
ed to give due weight, and, in fact, 
ignored, the above crucial part of the 
Collector’s defence, to the charge of 
‘ over-pitching the valuation by about 
17 lakhs of rupees for plants standing 
on 274 areas belonging to Muthoor 
Pillai.” When referring to paragraph 
8, which we have extracted above, 
Venkatadri, J., made the comment : 


‘The rates fixed by the Collector were 
in respect of plants regularly planted. 
In spite of this the Electricity Depart- 
ment complained that the Collector 
should not at all fix the value for wattle 
plants. But by the time the Collector 
gave his opinion, the staff of the Electri- 
city Department had cut lakhs of plants 
and also issued receipts for them. It 
was not possible for them from such 
receipts to say how many plants had 
been regularly planted. It is clear 
that the Department issued receipts 
without counting actually the trees and: 
plants cut and removed by them......... 
But, in Exhibit A-21, the letter written 
by the Executive Engineer to the Super- 
intending Engineer, it is specifically 
mentioned that about eight lakhs of 
plants have been cut and that about five 
lakhs of plants have yet to be cut and 
cleared. But he has not stated how 
many plants were regularly planted and 
how many of them were of spontaneous 
growth.’ There is clear evidence in the 
case that the Electricity Department 
had unduly swelled the figures of plants 
and trees cut and removed in the receipts 
granted by them. -When pressed by the 
Electricity Department to revise the 
valuation on acreage basis, because the 
Department would otherwise be burden- 
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ed with'a heavy liability, the receipts 
cover a very large number of trees and 
plants, the Collector replied on 16th 
March, 1957 (Exhibit A-25). 


“I did not expect that over 14 lakhs of 
trees and plants would be cut in a limi- 
ted area and I doubt the accuracy of the 
enumeration made by your subordinate 
officers.' The receipts issued by them 
do not bear any remarks as to wild 
growths. . 


anseopoonsovrosososssosovoosostossvonoscsosooesorooosooooe 


Inasmuch as tho wattle trees were cut 
by your Department with the owner’s 
permission and without consulting the 
Collector, the matter has to be settled 
by you with the owners in accordance 
with the terms of the agreement, if any. 
In the alternative compensation will 
have to, bə paid for the trees already 
-cut at the rates fixed in this office pro- 
ceedings Rc. B 1. No. 11122 of 1956, 
dated 12th November, 1956. As re- 
gards the trees to be. cut hereafter, in- 
cluded those standing on the area 
already ‘entered upon by your Depart- 
ment and for which receipts have al- 
ready been issued, all spontaneous and 
‘wild growths and plants below 3 feet 
in height although regularly planted 
will have to be ignored in computing 
the number of trees. . 


This last mentioned part of the Col- 
dector’s reply reflects the purport of his 
-order, dated 12th November, 1956. 
He also stated that he could not help 
the Electricity Department, in the case 
-of trees! and plants already cut and 
removed where receipts had been care- 
dessly issued, very.much in excess of the 
real number and without taking care 
to specify whether the plants were of 
spontaneous growth or were regularly 
planted! The stand taken by the Col- 
lector was that, if he had been consulted 
in advance by the Electricity Depart- 
ment, before cutting and removing the 
trees, he could have given them proper 
advice in the matter ; but they had acted 
recklessly in outting the trees and plants 
and issuing receipts indiscriminately 
-without due care and caution. 


‘Subsequent verification by the officers of 
the Board of Revenue, and, in particu ar, 
iby a member of the Board of Revenue, 
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Sri. T.N. S. Raghavan fully justified the 
Collector’s stand about the receipts 
The Board of Enquiry in part 12 of. 
its report has included Sri Raghavan’s 
findings on inspection and evidence 
among facts which are not ‘ very greatly 
significant.” On the other hand, those 
findings and the successive reports of 
the Board of Revenue based thereon 
have a real significance in the context 
of the Collector’s main defence that the 
receipts issued by the Officers of the 
Electricity Department are entirely un- 
reliable. The Board of Revenue upheld 
the Collector’s stand that this was not 
a proper case where trees should be 
valued acrewise. For this purpose 
reference can be made to the report 
of the Board of Revenue on 6th July, 
1957 to the Government which is part 
‘of the records. The Board of Revenue 
stated that the adoption of the valuation 
given by the Distriot Forest Officer, 
i.e., on acreage basis, would be in order 
only if proceedings under the Land 
Acquisition Act had been taken.” 

17. The Division Bench, then refers to 


‘the fact that the Collector after inspection 


some time—before 28th May, 1967 point- 
ed out that even in respect of wattle trees 
(as distinct from plants) the figures given 


-in the receipts issued by the Electricity 


Department exaggerated the number 
nearly tenfold. They then sum up: 


“What we have stated above shows 
that, in coming to the conclusion that 
„the Collector had deliberately over- 
pitched the valuation for the trees, the 
Board of Enquiry arrived at that finding 
without giving due weight to certain 
crucial points appearing in the recora, 
` viz., (1) the qualification which the 
Collector had given for the application 
of his valuation in paragraphs 7 and 8 
of the note file, dated 12th November, 
1956, and (2) the likelihood of consi- 
derable inflation in the number of trees, 
as well as plants noted in the receipts 
given by the Electricity Department to 
Muthoor Pillai. There is a clear find- 
ing by the Board of Revenue that the 
particulars in the receipts issued to 
Muthoor Pillai could not at all be cor- 
rect. There is a clear averment by the 
Collector based upon the test check 
made by him that the particulars in the 
receipts contained an exaggeration, 
nearly tenfold, against the actuals, 
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ascertained by test check in a compara- 
tive plantation in respect of wattle trees. 
These points required definite considera- 
tion by the Board of Enquiry in the 
context of the Collector’s explanation 
to the charge of overpictching the valua- 
tion. It is, therefore, suprirsing that 
the Board of Enquiry should have given 
the finding that paragraph 8 in the Col- 
lector’s order, dated 12th November, 
1956 did not modify the award in para- 
graph 7. In our opinion that finding 
is clearly opposed to the crucial points 
we have noted above and which form 
part of the record in this case.” 


18. The Division Bench then went on to 
point out that charge No. 1 did not stop 
with the allegation of over-valuation and 
that the seriousness of the course rose 
because of the over-valuation being coupl- 
ed with a corrupt motive to benefit 
Muthoor Pillai and to cause detriment or 
oe loss to Government interests. The 
Division Bench painted out that the Board 
of Enquiry in arriving at that conclusion 
about corrupt motive proceeded on the 
assumption that according to the Col- 
lector’s award compensation was payable 
for lakhs of plants. The Division Bench 
pointed out that the Board of Enquiry : 


“ Does not take into account the signi- 
ficant stand of the Colleotor, and which 
was subsequently vindicatied by the 
Board of Revenue that the receipts 
cannot be considered genuine and that 
the schedule of rates given by the Col- 
lector should be applied only with spe- 
cific limitation for excluding particular 
types of plants and trees. The Board 
of Enquiry has not considered whether, 
if these crucial factors of exaggeration 
in the receipts and limitation had been 
borne in mind, the astronomical magni- 
tude of the compensation would not dis- 
appear and give place to a valuation 
within a reasonable margin of error. 
This again would have obvious effect on 
the allegation of corrupt motive viz., 
that the Collector wanted to confer 
undue benefit on Muthoor Pillai and 
undue loss to Government.” 


19. The Division Bench then quotes 
paragraph 17 of the report of the Board 
of Enquiry : 


“It is not alleged for Government that 
Sri P. Shankar Rao has received any 
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sp33ific money or moneys from the land. 
owner in this case, as consideration for 
his course of conduct. It may be that 
moneys were so received or that there 
was some future consideration or even 
that Sri Shankar Rao benefited material- 
ly to a very limited extent. But that 
he has acted in this matter without 
good faith, leaving alone tho question 
of due care or efficiency, mainly with 
motive to benefit Sri Muthoor Pillai, 
there is no room for doubt. The cir- 
cumstantial probabilities, taken to- 
gether, are, in our opinion, irresistible 
in pointing out to this inference. We 
must reiterate that had Sri Shankar Rao 
been an honest but a misguided man 
he would have acted far differently, at 
least at the later stage when true facts 
and implications were stressed and 
brought to his notice. ‘But, as far as 
we are able to analyse and dissect the 
facts of the record, we have no doubt 
that Sri Shankar Rao was throughout 
acting with a definite purpose of benefit- 
ing Sri Muthoor Pillai to an inordinate 
extent by the consequences of his valua- 
tion.” : 


20. Commenting on this, the Division 
Bench observed : 


“But, as mentioned above, the motive 
to benefit Muthoor Pillai was derived 
solely from the astronomical magnitude 
of the value of compensation which 
again has to depend directly upon the 
receipts which were issued with incom- 
plete particulars and which contain 
gross exaggeration in the number of 
plants and trees cut, and which the-Col- 
lector was never prepared to accept as 
genuine.. This aspect of the case was 
teceived little or no attention from the- 
Board of Enquiry.” 


21. It was urged before the Division 
Bench by Thiru Govind Swaminathan 
appearing for the Government that the 
subsequent conduct of the Collector, 
when the Electricity Department tried to 
make him change the valuation, must also- 
be given due weight in that connection. 
With reference to that the Division Bench 
observed : 


“A charge can be levelled against the 
Collector of a certain amount of obs— 
tinacy and non-co-operation with the- 
Electricity Department to help them out 
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of the dilemma in which they found 
themselves through the carelessness of 
their subordinate officers in issuing 
the receipts indiscriminately. As head 
of the district he could have been more 
co-operative.” 


But they went on to observe that this 
could not be viewed as conclusive of the 
circumstantial probabilities pointing to 
corrupt motive. 


22. The Division Bench then went on to 
point out that the finding of corrupt motive 
on the part of the Collector on the fitst 
charge was linked up with charge No. 2. 
Chaige No. 2 proceeded on the basis that 
Shankar Rao as Collector confirmed a 
certain sale-held for collection of arrears 
of agricultural income-tax, in favour of 
Muthoor Pillai without acceding to the 
request of the Assistant Commissioner of 
Agricultural Income-tax to hold a resale 
and that the action of the Collector in 
confirming the sale.was to benefit Muthoor 
Pillai. The full facts bearing on: this 
charge have been set out in the judgment 
of the Division Bench and it- will be suffi- 
cient for our purpose to state the follow- 
ing. One Lakshmi Planting Company 
had a leasehold right in a property in 
Gudalur Taluk of the Nilgiris District. 
It was being worked as atea plantation. 
The jenmi right over the property had 
already been purchased by Muthoor 
Pillai. Lakshmi Planting Company fell 
into arrears of Agricultural income-tax 
to the tune of Rs. 11,000. The Agricul- 
tural Income-tax Department addressed 
the Collector to arrange far the sale of the 
leasehold right for realising the arrears 
under the Revenue Recovery Act. During 
the revenue sale proceedings the planta- 
tion was attached and Muthoor Pillai 
was appointed as agent or receiver. The 
revenue sale was held on 21st September, 
1956 by the Tahsildar. Several indivi- 
duals were present. The upset price was 
fixed at Rs. 12,000. There was only one 
bid, namely, that of Muthoor Pillai, for 
Rs. 12,000. The Tahsildar, Gudalur, 
recommended the confirmation stating 
that the estate was not well-kept and that 
a re-sale was not likely to fetch a better 
price, because the lessee was in heavy 
arrears of rent to the jenmi and that it 
would constitute an encumbrance. The 
Agricultural Income-tax Officer, who was 
also present at the sale, recommended 
that the sale be' set aside because of some 
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irregularities. The Collector in his order 
of confirmation of 13th November, 1956 
stated that the irregularities were not 
material. 


23. The Board of Enquiry proceeded on 
the footing that there was really no en- 
cumbrance. They recognized that decrees 
had been obtained by the owner against 
the lessee (Lakshmi Planting Company): 
for Rs. 75,000 for arrears of rent, but the 
Board of Enquiry proceeded on the foot- 
ing that it did not constitute a charge on. 
the property. The Division Bench, how- 
ever, pointed out that there was a provi- 
sion in the original lease permitting the 
jenm1 to re-enter the property for default 
of rent-and under that provision Muthoor 
Pillai could evict any purchaser for arrears 
ofrent. The Division Bench also referred 
to the report of the Tahsildar that a re- 
sale might fetch even a lower price in 
the same way as it happened in another 
case. The Bench then observed : 


“In the above circumstances, one can 
come to the conclusion that the Board 
of Enquiry was acting only on mere sus- 
picions when it concluded that the Col- 
lector had a motive to benefit Muthoor 
Pillai when the data as well as the report 
of the Tahsildar were entirely in favour 
of the decision taken by the Collector. 
In our opinion, Venkatadri, J., was justi- 
fied in coming to the conclusion that the 

- finding of the Board of Enquiry on this 
charge was based only on suspicions 
that it was corrupt motive on the 
part of the Collector in favour Muthoor 
Pillai unduly. This would show that 
the first two charges are inter-dependent 
so far as corrupt motive is concerned, 
and that the basis of the finding of the 
Board of Enquiry of a corrupt motive 
under both the charges was one of sus- 
Picion and vitiated by the failure to give 
due regard to adequate and relevant 
evidence.” 


24. The Division Bench then went on to 
discuss the third aspect of the evidence 
which would have a bearing on the corrupt 
motive, namely, about the financial 
resources of the Collector during the 
period. .The Board found that when he 
came to the Nilgiris District he had only 
a net savings of Rs. 750 and that during 
the period of two years at Nilgiris he 
might have saved about Rs. 6,000 to 
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Rs. 7,000. But he purchased a car on 
1lth October, 1956 for Rs. 11,000 paid 
some advance for acquiring building sites, 
etc. leading io a total expenditure of about 
Rs. 20,000. Shankar Rao claimed that he 
raised this money from his father-in-law 
and friends. The Board of Enquiry was 
not inclined to accept this explanation. 
As against this, Venkatadri, J., pointed 
out that there was no evidence to show 
that Muthoor Pillai was the man through 
‘whom the Collector got the extra money. 
Day Bench agresing jwith Venkatadri, J., 
held : - 


“ Unless there is some evidence to show 
that the extra money, even if it is not 
properly accounted for, is traceable to 
Muthoor Pillai the alleged beneficiary 
under charges 1 and 2there is no pur- 
pose served by seeking to connect the 
fact that the Collector had Rs. 12,000 
not adequately accounted for with the 
corrupt motive dealt with in charges 1 
and 2. The above discussion would 
also show that the finding about corrupt 
motive which figures as the crucial 
ingredient for charges 1 and 2 was based 
upon suspicion and fon no real evi- 
. dence.” 


25. That fifth chargs ran thus: 

“ That in his application fora motor- 
car advance he furnished a false 
declaration to Government on 22nd 
‘October, 1956, that he had not paid 
for and taken delivery of the Car MDU 
4210 though he -had paid. cash and 
taken delivery of the same on llth 
October, 1956.” 


The explanation of the Collector was that 
the application form and declaration had 
been prepared by a clerk prior to the date 
of the purchase of the ‘car namely 11th 
October, 1956, that he took delivery of the 
car on 11th October, 1956 paying cash and 
that when he signed the application and 
declaration subsequently on 22nd October, 
1956 he was busy attending a conference 
and inadvertently failed to makc the neces- 
sary alteration in the application and dec- 
laration. The Board of Enquiry did uot 
accept this explanation and found the 
oharge proved. 


26. It is seen from the judgment of 
Venkatadri, J., that this application was 
tejected by the Government for paucity 
of funds and the Collector filed another 
application wherein he informed the 
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Government that he had already paid 
cash for the car purchased from 


Lingam & Company and that he only 
wanted to be reimbursed from out of 
the advance. Venkatadri, J. pointed 
ed out that the petitioner was eligible for 
the loan even if he had paid the amount, 
provided the application form had preced- 
ed the date of payment in point of time. 
The Bench accepted the finding of 
Venkatadri, J., The Board of Enquiry 
had, however, made a comment with 
reference to this charge that the true signi- 
ficance of the false declaration was clearly 
much deeper than the mere signing of 
a loan application or certificate which the 
officer must have known to be incorrect 
in its particulars and that obviously the 
officer did not want to reveal at that stage 
the particulars of acquisition or the sour 
of the moneys for the purchase. Dealing 
with this the Division Bench observed : 


“Tt is submitted by learned Counsel 
appearing for the respondent-Collector 
in this appeal that in referring as above 
to the true significance of the facts being 
much deeper than the mere signing of a 
loan application or certificate, contain- 
ing incorrect particulars, the Board of 
Enquiry was being influenced by its 
finding about the corrupt motive of the 
officer dealt with under charges 1 and 
2. When it is found that the corrupt 
motive is not proved and it amounts at 
best only to a suspicion, it is clear that 
the reference in the finding under charge 
5 to the ‘true significance being much 
deeper than the mere sigiing of a loan 
application with incorrect particulars, 
will also lose its basis. It will fall 
only in the category of suspicion. 
Therefore there is every reason to put 
this charge in the category of an erro- 
neous or incorrect statement in a loan 
application, which the officer should 
have taken care to avoid.- But it is 
going far out of a reasonable qpproach 
to the matter when a “ deeper motive ” 
is inferred and grave penalty is proposed 
to be visited on the officer for what was 
essentially a venial transgression. We 
are inclined to accept the finding of the 
learned Judge, in regard to this charge 
also.” 


27. Charges, 3, 4, 7 and 8 read as follows: 


“3. That on the 11th October, 1956, 
he proceeded out of his jurisdiction to 


4) 


Coimbatore, without notifying the 
‘Government and after falsely reporting 
to Government that he was leaving for 
Mysore ‘that day.” : 


4, That he contravened rule 15 (2) of 
the All India Services (Conduct) Rules, 
1954, in not having obtained the prior 
sanction of the Government for the 
purchase of car No. MDU 4210 for 
Rs. 11,500. 


7. That he contravened rule 15 (1) of 
the All India Services (Conduct) Rules, 
1954, in not having obtained the prior 
‘sanction of‘Government for purchasiag 
lots in City Improvement Trust Nagar 
in his name and his wife’s name (cost 
of the plots being Rs. 40,789-5-0.) and 
Rs. 7,176-3-0 respectively) and for subse- 
‘quently transferring the latter plot to 
-one Yesodamma, wife of a friend of his 
“Chandrasekara Reddy, a mica miner 
in the same District. 


8. That he acquired for his perosed 
use timber (teak) worth about Rs. 3,500 
from Gudalur within’ me lash aeon 
without making -payment'-for the same 
and that he contravened rule 15 (2) of 
the All India Services (Conduct) Rules 
In not having reported the acquisition 
of movable property over Rs. 1,000 in 
value.” i 

27. With reference to these charges the 

Division Bench observed : 


“The other charges found proved 
viz.,3,4,7 and 8,are not serious charges 
even according to the Board of Enquiry. 
Before us also it is not claimed by 
learned Counsel appearing for the 
‘Government of India that these charges 
3, 4, 7 and 8; standing by themselves, 


“would. have led to the consequence of - 


the Collector’s removal from service. 
Therefore it is not necessary to devote 


any consideration to the finding of the: 


Board of Enquiry,'on these charges.” 


28. The Division Bench then sets out 
the law. They quote from Rex v. Pad- 
dington Valuation Officer}: 


AITTE If a tribunal bases its decision 
on extraneous considerations which it 
ought not to have taken into account, 
or fails to take into account a vital 
consideration which it ought to have 
taken into account, then its decision 








1. (1965) 2 All E.R. 836. 
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may be 
mandamus issued for it to hear 
case afresh.” 

29. Referring to Union of India v. H. C. 

Goel*, the Division Bench says : 
“The Supreme Court observed that 
proceedings held against a public 
servant under the statuory rules to 
determine whether he is guilty of the 
charges framed against him are in the 
nature of quasi-judicial proceedings arid 
there can be little doubt that a writ 
of certiorari can be claimed by the 


the 


quashed on certiorari and a» 


warts ape: 


Pad re ed, oe 


public servant, if he is able to ‘satisfy : 
the High Court that the ultimate con- ` 


clusion of the Government in the said 
proceedings, which is the basis of the 
dismissal, is based on no evidence.” 


30. Referring to another case, the Divi- 
sion Bench refers with approval to a deci- 
sion of the Calcutta High Court in Golam 
Mohiuddin v. State of West Bengal?. 


“ On no account whatever should the 
Tribunal base its findings on suspicions, 
conjectures or surmises.” oe 


They then observe: — | ; 
.“ Bearing the above legal Principles 
in mind, we agree with the finding 
of the learned Judge, Venkatadri, I, 
for the reasons: stated above, that the 
finding of the Board of Enquiry about 
the guilt of the respondent-Collector 
on charges 1, 2 and 5 should be set 
aside, because it has been arrived at 
affected to a significant extent by sur- 
mises and conjectures, and that the 
finding was given after having failed 
to give due weight to crucial points 
of facts as wel as of law, which have a 
vital bearing on the charges.” 

They conclude : 

“Therefore, if the finding on charges 
1, and 2 and 5 cannot be supported, it 
will not be possible to maintain the 
order of dismissal on the finding on 
the remaining charges, which have been 
conceded before us to be not substan- 
tial charges which will justify the 
punishment of removal from service.” 

31. The substantial reason given b 

the Government of India i 

of their further counter-affidavit in justi- 

fication of the 


i 4 (1964) 4 S.C.R. 718: ALR. 1964 Ș.C. 
2. ALR. 1964 Cal. 503. 
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makes it clear that the basis of the retire- 
ment was the doubt which existed in 
the mind of the Central Government 
about the petitioner’s integrity. It seems 
however, . that once the matter 


would not be open tothe Central Govern- 
ment to fall back on their earlier impres- 
the petitioner’s integrity 
rior to the judgment of this Court in 
the writ appeal, and they could sustain 
their action only on the basis of the 
findings of this Court and, may be, any 

bservations of this Court. Thiru Govind 
Swaminathan, the learned Advocate- 
General, who appeared for both the 
respondents, ‘did not himself dispute 
the correctness of this proposition and 
he explained the statement inthe further 
counter affidavit to mean that, according 
to the Central Government, the Judg- 
ment of this Court itself contained 
expressions of doubt on the petitioner’s 
integrity. It is clear, however, that no 
ese doubts were expressed by the judg- 
ment of this Court. The learned 
Advocate-Genéral conceded that even the 
Bench had held that the finding of the 
Board of Enquiry on charges 1, 2 and 
5 could not be supported, because it 
was affected to a significant extent by 
surmises and conjectures and was 
reached without due weight to the cru- 
cial points of facts as well as of law. 
The learned Advocate-General, how- 
ever, submitted that certain portions of 
this judgment of this Court (Division 
Bench) showed that the learned Judges 
themselves . expressed doubts about the 
integrity of the petitioner. The learned 
Advocate-General relied, in this con- 
nection on the following sentences al- 
ready extracted. 


“When it is found that the corrupt 
motive is not proved and that it amounts 
at best only to a suspicion, it is clear 
that the reference in the finding under 
charge 6 to the true significance being 
much deeper than the mere signing 
of a loan application with incorrect 
particulars, will also lose its basis. 
Tt will fall only im the category of 
suspicion.” 
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The learned Advocate-General interprets 
the two sentences as meaning that the 
Jearned Judges themselves had suspicion 
that the petitioner had a corrupt motive. 
We are, however, entirely unable to 
interpret the sentences in the above 
manner. It is clear to us that the learned 
Judges were only characterising the 
finding of the Board of Enquiry as 
based only on suspicion. -We may, in 
this connection, fall back on the earlier 
statement (at page 120) : 


“The above discussion would also 
show that the findings about corrupt 
motive, which figures, as the crucial 
ingredient for charges 1,2 and5 was 
based upon suspicion and on no reak 
evidence.” 


This is also made clear by the next sen- 
tence, dealing with charge 5 (P) 121 : 


“Therefore there is every reason to 
put this charge in the category of 
an erroneous or incorrect statement 
in a loan application which the officer 
should have taken care to avoid.” 


That makes it clear that the Division 
Bench considered the statement in the 
loan application merely as an erroneous 
or incorrect statement and the Bench did. 
not say anywhere that they themselves. 
had suspicion about the integrity of the 
Collector. It follows that the assumption 
of the first respondent that the judgment 
of this Court itself expressed doubts 
about the petitioner’s integrity is wrong. 
The natural meaning of the reasons given 
by the first respondent in paragraph 3 
of the further counter affidavit in sup- 
port of its action (the relevant portion 
of which we have already extracted.)} 
is that the first respondent had still grave 
doubts on the petitioner’s integrity even 
after the judgment.of this Court in the 
writ appeal. Since the point is important 
we repeat that, in law, it was not open 
to the first respondent to continue to 
have these doubts after the judgment 
of this Court. In the earlier sentence 
the reasons given are, “ with reference 
to the history of the case, the antece- 
dents as well asthe findings of this 
Honourable Court in its judgment” andi 

lower down they say, “ Having regard! ` 
to the facts that were found in the 
enquiry, the antecedents and the observa-! 
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tions of this Honourable Court itself 
in the judgment in the prior case.” It is 
clear that these have relevancy only to 
the petitioner’s integrity, because that 
alone is specifically mentioned in the 
crucial sentence, ‘‘As there were grave 
doubts on the petitioner’s integrity.” 


Hence the reference in these sentences 
would be relevant only if they bear on 
the petitioner’s integrity. We have in- 
dicated that there is nothing in the ob- 
servations of this Court by way of 
expression of doubts on the petitioners 
integrity. Certainly there were no such 
findings, adverse to the petitioner on 
the question of his integrity. It is true 
that the Division Bench was of the opinion 
that ‘‘ a charge can be levelled against 
the Collector of a certain amount of 
obstinacy and non-cooperation with the 
Electricity Department to help them out 
of the dilemma, in which they found 
themselves through the carelessness of 
their subordinate officers in  issui 
the receipts indiscriminately”, 
‘ As head of the district he could have 
been more co-operative” but they has- 
ten to add that it could not be a factor 
irresistibly pointing to corruxt motive, 
They, therefore, did not charge him 
ith any lack of integrity as the word is 
ommonly understood and only ac- 
cused him of obstinacy and non-coopera- 
tion with the Electricity Department. 
The learned Advocate-General submitted 
‘that such obstinacy and non-cooperative 
attitude on the part of the petitioner would 
itself be sufficient to retire him in public 
interest. That may be so, but that is 
not the basis on which the Government 
say they proceeded. The only reason 
given in paragraph 3 of the further 
counter affidavit is grave doubts on the 
petitioner’s integrity and nowhere does 
the first ‘res-ondent say that the order 
was based to any extent on this obstinacy 
and non-cooperative attitude of the 
retitioner. We hastento add that for 
the same reason the order of retirement 
cannot be sustained on the basis of 
charges 3, 4 and 7 and 8, as the learned 
Advocate-General wanted to sustain 
it. Itis sufficient to say that these 
charges cannot be said to cast grave 
doubts on the petitioner’s integrity and 
in paragraph 3 of the further counter 
affidavit there is nothing to indicate that 
the first respondent based its order of 
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retirement to any extent on charges 3, 
4, 7 and 8. 


32. In paragraph 3 of the further counter 
affidavit the Union Government also 
refers to “the history of the case” and 
“the facts that were found inthe enquiry.’* 
These arevague. We may recall the obser- 
vations of Hidayatullah, J., (as he then 
was) Barium Chemicals Limited case}, that 
“it is not sufficient to assert that the 
circumstances exist and give no clue to 
what they are, “ quoted with approval! 
by Sikri and Hegde, JJ., in Rohtas 
Industries Limited v. 9. D. Agarwal’. 
The words “‘the history of the case” 
and “‘ the facts that were found in the 
enquiry ”, give no clue as to what exactly 
the Government meant. We have see 
that they could only refer to charges 1, 
2 and 5. If, by those words, the Unio 
Government meant any facts other th 
those which were brought up inthe writ 
proceedings in this Court, they shoul 
have specified them. As it is, we must 
proceed on the assumption that the Union 
Government refers only to “the facts 
found in ‘the enquiry ” or “the history of 
the case” as brought up before this Court 
in the writ proceedings. But we have 
seen that the findings of the Board of 
Enquiry were not accepted, by the Divi- 
sion Bench. In fact, they observed that 
the findings were based on no real evi- 
dence and were based only on suspicion. 
At the expense ot re-petition we must 
point out that, once the matter has come 
up to this Court and has been thrashed 
out here, so far as those facts are con- 
cerned, it is only the judgment and 
observations of this Court which can 
taken into consideration, and there is 
nothing in the judgment or observations 
paar would support the impugned 
order. 










33. The remaining ground put forth in 
the further counter affidavit ofthe Cen- 
tral Government is ‘‘ antecedents.’ 
The antecedents have not been specified, 
and, ifthey mean only what was brought 
up in the enquiry before the Board of 
Enquiry , they would no longer be opera- 
tive in law, because all that was vacated 
by the Division Bench. It is permissible 


1. (1966) 28.C.J. 623: (1966) 2 Comp.LJ. 
151 : (1966) S.C.R. 311 : A.LR. 1967 S.C. 295. 
2. (1969) 1 Comp.L.J. 350 :\(19@) 2 S.C.J. 1. 
ALR. 1969 S.C.707. 
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to add that the antecedents] prior to those 
charges could not have influenced the 
Central Government, because the peti- 
tioner (Shankar, Rao) was promoted to 
the LAS. § 


34. It is clear from the above discus- 
sion that the reasons given by the first 
affidavit 





no reason whatever. It would also mean 
ithat the Central Government did not 
‘apply their mind tothe case. This means 
ithat the order of the Central Govern- 
ment was really arbitrary and, according 
lto the principles already explained, the 
order must be set aside. : 


35. The learned Counsel for the Central 
Government brought to our notice the 
recent decision ofthe Supreme Court in 
Butail v. Union of Indiat. That case 
is distinguishable, because the confiden- 
tial record of the appellant Butail con- 
tained adverse remarks and they had been 
communicated to him from time to 
time and he had also been given an 
opportunity to make representations in 
respect of these remarks. 


36. It will be noted that in the above 
discussion we have not made any re- 
ference to the file of the Government of 
India. As the order of reference of 
Ismail, J., shows, it was not the Court 
which asked for the file, but 
Ramasubramaniam, the learned Counsel 
for the first respondent, offered to pro- 
duce the file and the file was produced 
before us. We have also looked into 
it, but it will be seen that we are not 
basing our conclusion to any extent on 
what we saw in the file. However, we 
may add that the file also confirms our 
interpretation of paragraph 3 of the fur- 
ther counter affidavit and shows that the 
action of the Government of India was 
based only on their grave doubts on the 
petitioner’s integrity as a result of his 
conduct in valuing the trees and they 
did not base their action to any extent 
on the observations of this Court about 
his obstinacy and non-cooperative atti- 
tude or on: charges 3, 4, 7 and 8. In 
particular, in the second note of the 
‘Government of India it is stated that 
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even the judgment of the High Court 
has not absolved the officer of his guilt 
completely, but, since it has been decided 
notto goon appeal and action is proposed 
under rule 16 (3), the Law Ministry was 
consulted by the Home Ministry. It will 
be noted that the question of going on 
appeal to the Supreme Court would not 
have arisen in respect of charges 3, 4, 7 
and 8, because those charges were held 
proved , and the. petitioner did not dis- 
pute them at any material stage. The 
reference to going on appeal could only- 
be in respect øf charges'1, Z and 5, be- 
cause the judgment of the Division Bench 
considered only those charges and gave 
findings against the Government only 
in respect of those charges.’ The passage 
“even the judgment of this Court had 
not absolved the officer of his guilt com- 
pletely’ could not have reference to 
charges 3, 4, 7 and 8, because in respect’ 
of those . charges, this Court had held 
the charges proved. 


37. It will be noted that in the fore- 
going discussion we have not found it 
necessary to refer to the contention of 
the learned Counsel for the petitioner 
that in passing the impugned order the 
Central Government did not observe 
the criterion laid down by themselves in 
their instructions. Instructions 4 and 
3 may now be quoted : 


“4. Inacasein which the State and 
the Central Government have rea- 
sonable cause to believe that an officer 
is lacking in integrity, it would be 
appropriate to consider him for pre- 
mature retirement, irrespecive of an 
assessment of his ability of efficiency 
in work. ` 


5. In a case in which an officer’s in- 
tegrity is not in doubt his physical or 
mental condition is such as to make him 
inefficient for further service, it would 
be appropriate to consider him for 
premature retirement. However, in 
such cases, it may be desirable, once 
it has been decided with the approval 
of the Central Government to retire 
an officer prematurely, that the State 
Government first advise the officer 
to opt to retire under sub-rule (2) of 
tule 16 of the ALS. (DCRB) Rules 
formal action under sub-rule (2) being 
taken only in the event of the officer 
failing-to avail himself of this advice.” - 
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38. The contentions ofthe learned Coun- 
sel are these : The instructions are bin- 
ding on the Government of India. In 
any case, they have themselves admitted 
in paragraph 9 of their further counter 
affidavit that they passed the order in 
conformity with the instructions. It is 
clear that they did not mean to act under 
Instruction 5, because, it they had done 
so, they would have first advised the 
petitioner to opt to retire under sub- 
rule (2) ofiule 16 ofthe rules. Hence, 
it is clear that they meant to act only 
under Instruction 4. Under Instruction 
4 it was necessary that they should have 
reasonable cause to believe that the officer 
was lacking in integrity. The words 
‘reasonable cause to believe’ have a definite 
meaning inlaw. There must exist some 
facts or reasons as a result of which they 
could have cause to believe: that the 
officer was lacking in integrity. Mere 
suspicion would not do. Applying these 
standards, the impugned order would 
not satisfy this criterion, We do not, how- 
ever, think it necessary to decide this 
contention, in view of the fact that the 
petitioner is entitled to succeed on his 
main contention, that the order of the 
Central Government was really arbitrary. 


39. In the result, we set aside the ordor 
of the Central Government, dated 11th 
August, 1969, retiring the petitioner 
under rule 16 (3) of the- All India Services 
(Death-cum-Retirement Benefit) Rules, 
1958. By virtue of the stay order he 
is actually continuing in service. There- 
fore, it is not necessary to pass an order 
directing him to be reinstated. 

The writ petition is allowed, but, under 
the circumstances, without any order 
as to costs. 

8.V.J. Petition allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—K. Veeraswami, C. J. and 
P. R. Gokulakrishnan, J. 


The Director of School Education, Go- 
vernment of Tamil Nadu, Madras-6 and 
another Appellants* 


ve 


Rey. Brother G. Arogiasamy, S. H. J., 
Correspondent of Christharaja Basic 
Training School, Palayamcottai and re- 
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presenting the Seciety of the Brothers of 
the Sacred Heart of Jesus, Palayam_ 
cottai Respondent _ 


Constitution of India (1950), Article 30 (1) 
—Scope—Right of minority community 
to establisk and administer educational 
institutions—Power of State to make re- 
gulations—Nature of. 


Article 30 (1) of the Constitution entitles 
a minority community, whether based 
on religion or language, not only to es- 
tablish but also to administer educa- 
tional institutions of their choice. These 
tights are absolute and unqualified. 
They are not subject to any restrictions 
unlike the fundamental rights under 
Article 19. The right to administer in- 
cludes the right to admit students of 
their choice. But that is not to say that 
the State is not entitled to make reasonable 
regulations. But, at the same time, what 
is important to notice is that such a regu- 
lation should be conceived and made 
from the standpoint of and for the benefit 
of the minority institution in the matter 
of its establishment and its administration. 
General standards to be achieved by the 
regulations may be good from.the public. 
point of view, but enforcement of such 
general standards in a minority institu- 
tion may destroy or defeat or severely 
curtail the protection given to it by Article 
30 (1). The regulations can only be made 
inthe interests of the institution and they 
cannot be made in the interest of out- 
siders. 


[Para. 4.] 


On facts held, the order places serious 
restriction on the freedom of the minority 
institutions to make admissions of students 
according to their choice. It throws the 
students of the minority community into 
a competition with the generality of 
student belonging to that and all other 
communities. The applications for admis- 
sions to any institution cannot be restricted 
to a particular community because of 
Articles 15 (1) and 29 (2). The result 
is the students of the Roman Catholic 
community, which is said to represent less. 
than 10 per cent of the total population, 
when in competition with students of 
other communities who have all applied 
for admissions obviously will have but 
slender. chances of admission, contrary 
to the protection afforded by Article 30 (1). 
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It is true the impugned order is conceived 
in public interest to ensure proper stan- 
dards in the matter of admission to basic 
and non-basic training schools. That 
is good by itself. But when applied to 
a minority institution, its effect is not to 
its benefit from its own point of view. 
That is forbidden by Article30 (1) 
[Para. 5.] 


Appeal under clause 15 of the Letters 
Patent against the Order of the Hon- 
ourable Mr. Justice Alagiriswamy, dated 
t6th October, 1969 and made in the ex- 
ercise of the Special Original Jurisdiction 
of the High Court in Writ Petition No. 
2412 of 1969 presented under Article 226 
of the Constitution of India to issue a 
writ of prohibition directing the Res- 
pondent herein to forbear from enforcing 
the order G. O. Ms. No. 767 (Education), 
issued by the Educational Department, 
dated 10th June, 1969, and the subse- 
quent order thereon and the direction 
arising from the proceedings of the 
Director of School Education, Madras-6. 
R.C. No. 55614/M. 4/69, dated 27th 
June, 1969, constituting a scrutiny 
Committee for carrying out the said order 
relating to selection and admission of 
students and all other orders and 
proceedings in connection therewith re- 
lating to the selection and admission of 
students in the Christhuraja Basic 
Training School, Palayamcottai inter- 
fering with the petitioner’s right of selec- 
un a admission of students in the said 
school. 


The Government Pleader, for Appellants. 


M. K. Nambiar, K. K. Venugopal, Anand, 
Das Gupta Sagar and V. Eapen Verghese, 
for Respondent. 


The Judgment of the Court was delivered 
by 


Veeraswami, C. J—This appeal is from 
an order of Alagiriswami, J., by which 
he allowed the respondent’s petition to 
quash G. O. Ms. No. 767 (Education), 
dated 10th June, 1969. The learned 
Judge held that the impugned order was 
violative of Article 30 (1) of the Consti- 
tution. We are of the view that the 
learned Judge was right. 


2. The respondent is the Correspondent 
of Christhuraja Basic Training School, 
Palayamcottai, and represents the Society 
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of the Bothers of the Sacred Heart of 
Jesús, Palayamcottai. The Christhuraja 
Basic Training School is one of several 
schools run by the Society. The Society 
consists of members professing the Roman 
Catholic faith among whose objects, as 
it is said, is promotion of education by 
establishing and administering schools and 
colleges. The Society says that members 
professing that faith and belonging to the 
Society are a minority community within . 
the meaning of Article 30 (1) of the Consti- 
tution of India. That this is so is not in 
dispute. It is also not in controversy that 
the Society has established several educa- 
tional institutions including the Christhu- 
raja Basic Training School at Palayam- 
cottai and it has been functioning for over20 
years. It has been permanently recognised 
and receives aid from Government. The 
cost of maintaining the institution it 
appears is met out of donations from well- 
wishers, fees wherever permitted from 
scholars and grant-in-aid from the State 
Government. The practice, according to 
the respondent, is that the Management 
of the Basic Training School had been all 
along selecting candidates from among 
those students qualified in accordance with 
the qualifications prescribed by the Go- 
vernment and with rule 132 of the Madras 
Educational Rules. As a minority com- 
munity it has the right of not only establi- 
shing schools such as the Christhuraja 
Basic Training School, but also adminis- 
teringit. The fundamental right guaran- 
teed by Article 30 (1) of the Constitution 
guarantees both the aspects, namely, both 
establishment and administration of mino- 
rity institutians. So far, we find, there is 
again no controversy. The State also 
admits that admission of students to 
particular classes of schools belonging 
to the minority community is within the 
substance of the right under Article 30 (1). 


3. Even so, the appellant, which is the 
State, contends that it has the right to 
make reasonable regulations in the form 
of the impugned Government Order: 
The order amends the earlier G.O. No. 
1090 (Education), dated 27th May, 1960. 


. In the Government Order of 1960 it was 


laid down that a list of candidates selected 
by the managements should be got approv- 
ed by the District Educational Officer or 
the Inspectress of Girls’ Schools, as the 
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case may be, before the selected candidates 
were actually admitted into the Training 
Schools. This procedure was extended 
from time to time upto 1969. In that 
year the Government reviewed the position 
and decided that in the matter of scrutiny 
of the list of candidates selected for admis- 
sion into Government and aided training 
schools an uniform procedure should be 
followed. The Government accordingly 
directed that a list of candidates selected 
for admission by the aided training schools 
both basic and non-basic men and women, 
would be scrutinised by the Scrutiny 
Committee consisting of the Chief Edu- 
cational Officer concerned and a non- 
official member appointed by Govern- 
ment and: that no candidate should be 
admitted before the list is approved by the 
Scrutiny Committee. The Government 
Order of 1960 had provided a maximum 
of 100 marks at the interview and these 
marks were to be apportioned equally for 
five items, namely, personality, general 
knowledge, special abilities, skill in handi- 
crafts and special considerations. By the 
impugned, Government Order the maxi- 
mum was altered to 75 and it was directed 
that 25 marks should be allocated for 
handwriting, music, drama, 25 marks 
for general knowledge and the remaining 
25 marks for aptitude for teaching, per- 
sonality, special abilities and distinction 
in sports. The selection of candidates 
for admission should be done by the 
School authorities by interviewing every 
candidate’ eligible for admission and 
assessing :and awarding marks under 
each of the above three categories. The 
marks scored by each candidate, in the 
interview will be added to the marks 
secured by the candidate in the S.S.L.C. 
Public Examination. On the basis of the 
aggregate of the marks in the S.S.L.C. 
Examination and those obtained at the 
interview added together, the selection will 
be made without any further discretion. 
In making the selection the selecting autho- 
rity must: also see that representation 
was duly given to the candidates belong- 
ing to the Scheduled Castes and Scheduled 
‘Tribes and'to the Backward Communities, 
that is to say, 16% o1 for the former and 
25% for the latter in accordance with the 
rules in force. The Scrutiny Committee 
must enforce this system. Any school 
which failed to follow it will be exposed 


to serious action by the Education 
Department, including imposition of cut 
in the grant. 


State 





regulations. Sidhkrajbhai v. 
Gujarat on this aspect said : 


“ Regulation made in the true interests 
of efficiency of instruction, discipline, 
health, sanitation, morality, public order 
and the like may undoubtedly be im- 
posed. Such regulations aie not res- 
trictions on the substance of the right 
which is guaranteed ; they secure the 
proper functioning of the institutions, 
ın matters educational.” 


But, at the same time, what is important 
to notice is that such a regulation should 
be conceived and made from the stand- 
point of and for the benefit of the minority 
institution in the matter of its establish- 
ment and its administration. General 
standards to be achieved by the regulations 
may he good from the public poirt of 
view : but enforcement of such general 
standards in a minority instituticn may 
destroy o1 defeat or severely curtail the 
protection given to it by Article 30 (1). 
The regulations can only be made in the 
interests of the institution and they canrot 
be made in the interests of outsiders. 


5. What is the effect of the impugned 
order ? In our opinipn, it places serious 
restriction on the freedom of the minority 
institutions to make admissions of students 
according to their choice. It throws the 
students of the minority community into 
a competition with the generality of 
students belonging to that and all othe 
communities. The applications for ad- 
mission to any institution cannot be res- 
tricted to a particular community because 
of Articles 15 (1) and 29 (2). The result 


1, (1963) 3 S.C.R. 837: A.LR, 1963 S.C. 540. 
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is the students of the Roman Catholic 
community, which is said to represent less 
than 10% of the total population, when in 
competition with students of the other 
communities who have all applied for 
admission, obviously will have but slender 


‘chances of admission, contrary to the 


‘|protection afforded by Article 30 (1). 


It is true the impugned order is conceived 
in public interest to ensure proper stand- 
ards in the matter of admission to basic 


‘land non-basic training schools. That is 
‘igood by itself. But when applied to a 


minority institution, its effect is not to its 


‘|benefit from its own point of view. That 


“pose. 


is forbidden by Article 30 (1). 


6. The appeal is, therefore, dismissed 
with costs. Counsel’s fee Rs. 100. 


S.V.J. Appeal dismissed. 


a 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—K. Veeraswami, C.J. and V. V. 
Raghavan, J. i 


G. Gomathisankara Dikshathar 
Appellant* 


v. 


The Assistant Collector, Cheranmahadevi, 
Tirunelveli District and others. Respondents 


Madras Panchayats Act (XXXV of 1958), 
sections 12 (1), 17 (1) and 19— Interpreta- 
tion—Term of the non-official member 
nominated by the Township Committee, 
if terminates with the life of the Panchayat 
Union Council. 


A reading of sections 12 (1), 17 (1) and 19 
of the Madras Panchayats Act, 1958, 
makes it clear that the term of a non- 
official member nominated by the Town- 
ship in the Panchayat Union Council ter- 
minated with the life-time of the council 
itself. The proviso to section 19 contem- 
plates a disqualification, that is to say, the 
moment a non-official member of a Town- 
ship Committee ceases to be a member of 
the Township Committee, he would auto- 
matically forfeit his membership of the 


` Panchayat Union Council as well, but it 


does not speak of the converse, and the 
proviso cannot be invoked for that pur- 
[Para. 1.4 





* W.A. No. of 1970. 23rd November, 1970. 


THE MADRAS LAW JOURNAL REPORTS 


{1971 


Appeal under Clause 15 of the Letters 
Patent against the Order of the Hon’ble 
Mr. Justice Ramaprasada Rao, dated 14th 
October, 1970, and made in the exercise of 
the Special Original Jurisdiction of the 
High Court in Writ Petition No. 2665 of 
1970 presented under Article 226 of the 
Constitution of India to issue a writ of 
certiorari calling for the records of the 
Respondent (Ist) therein relating to R.O.C. 
No. P-7/21684/70, dated 6th August, 
1970 and quash the same. 


T. Chengalvaroyan, far Appellant. 


V. K. T. Chari for R. Krishnamoorthi 
and D. Raju, for 2nd Respondent. 


The Government Plesder, for lst Res- 
pondent. 


Third Respondent not represented. 
The Judgment of the Court was delivered 
by 


Veeraswami, C.J—The question in this 
case is whether notwithstanding that the 
Panchayat Union Council concerned came 
to an end by efflux of time, the appellant, 
who was nominated as a non-official 
member by the Township Committee for 
a term of five years, could continue his 
membership after the lifetime of the 
Panchayat Union Council. A reading of 
sections 12 (i), 17 (1) and 19 of the 
Madras Panchayats Act, 1958, makes it 
clear that the term of the appellant in the 
Panchayat Union Council terminated with 
the lifetime of the Councilitself. Section 
12 (1) relates to the composition of the 
Panchayat Union Council. It should 
consist of the Presidents of all the Pan- 
chayats in the Panchayat Unicn and also 
one non-official member of each Township 
Committee in the Panchayat Union, 
and such a member has to be chosen in the 
prescribed manner. The appellant ap- 
peais to have been chosen in August, 
1968, for a term of five years, but the 
term of the Council expired before the 
expiry of the term of five years. Section 
17 (1) is to the effect that the term of 
office of a member who had been elected 
to a Panchayat would be five years begin- 
ning at noon on the day on which the 
vacancy occurred. Section 19 is as follows: 


“The term of office of members of 
every Panchayat Union Council includ- 
ing a co-opted member, shall expire on 
the date of the expiry of the term of five 


i 


years specified in sub-section (1) of 
section 17.” 


It is manifest from this provision that 
whatever niay be the term of the nomina- 
tion of a non-official member of a Pan- 
ohayat Union Council, it comes to an end 
with the expiry of the term of five years 
specified inj sub-section (1) of section £7. 
But Mr. Chengalvaroyan, for the appellant 
argues that the proviso to section 19 
enables his client te outlast the Panchayat 
Union Councils life, and notwith- 
Standing the expiry of its term, conti- 
nue to be its non-official member. Not 
only is it against the tenor of the proviso 
but also against section 17 (1). The 
proviso contemplates a disqualification, 
that is to say, the moment a non-official 
member of a Township Committee ceases 











inveked for'that purpose. The proviso 
does not mean that once a member of a 
ownship Committee has been elected to 
represent it in the Panchayat Union 
Council for a term of five years, he could 
serve for the full term, notwithstanding the 
fact that the: Council itself has come to an 
nd by efflux of time. The proviso to 
section 19 is'not devoted to qualification 
but to disqualification. 


2. The appeal is therefore dismissede 
No costs. | 


V.M.K. Appeal disniissed. 


——- — 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—M. M. Ismail, J. 
Sethu Ramalinga Menattarayar 

l Appellant* 
y 


Veerasami Chettiar and others 
Respondents, 


Hindu Law— Co-parcenery—Incidents of 
—Alienee froma co-parcener—Rights of — 
Alienee from: an alienee—Rights of— 
Whether entitled to file suit for partition, 


A Go-parcener of a joint Hindu family 
governed by Mitakshara obtaining in the 





* S.A, No. 1721 ‘of 1966. 
42 1 


Tth July, 1970- 
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State is entitled to alienate his undivided. 
share either in the whole of the property 
or in a certain specific item of the pro- 
perty or even the whole of a specific item. 
In all such cases the only right which the 
alienee acquires is to stand in the shoes of 
his vendor and to work out his rights by 
a suit for partition and in such a suit, it 
without prejudice to the rights of the other 
members of the family, it is possible to- 
have the shares alienated to the alienee 
allotted to the alienor, it may be allotted 
to the alienee in the right of the alienor. 
Text-books and decisions generally refer 
to this right as a right inequity. The rea- 
son for this description is that, as far as 
the textual Hindu Law is concerned, no 
such right was recognized on the part of a 
coparcener to alienate his undivided 
interest in a coparcenery property and on 
the part of the alienee to file a suit for 
partition. To demand a partition of the 
coparceaary property is a right available 
only to a coparccner under textual Hindu 
Law and when that right, for equitable 
considerations, was recognised in an 
alienee, text-book writers and decisions. 
started referring to that right as equity. 
Reference to that right as equity is merely 
ior the purpose of indicating the origin 
of the right ; that is, that right did not 
originate from the textual Hindu Laws, 
but that right was recognized on equitable 
considerations. But, nenetheless, that 
right is as effective and efficacious as any 
other right known to law. It is easily 
understandable why such a right for 
general partition alone has been recognized. 
in an alienee. According to the textual 
Hindu Law no member of a coparcenery 
can predicate that he has got an individral 
right in any specific item of the coparcenary ` 
property. The coparcenary property be- 
longs to all the coparceners in common 
and the specification of a particular item 
of the property as belonging to a copar- 
cener cannot arise except in the event of 
partition. From the very nature of the 
concept of coparcenary the interest which 
an undivided coparcener has in the co- 
parcenary pioperty is liable to fluctuation 
either by birth or death in the family, and 
in view of this contingency, at no particular 
point of time is it possible to predicate 
with any degree of certainty that a co- 
parcener has a specific fractional share 
in the property. All that can be said is 
that, if at any particular point of time a 
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suit for partition had been instituted or a 
partition had taken place, a particular 
coparcener would have been entitled to a 
partioula: fractional share. It is in view 
of this legal position, an alienee from a 
coparcener does not acquire any right in a 
specific item of the property, because the 
alienor himself does not have that right. 
The only right the alienor has is the nght 
to file a suit for partition and obtain his 
share of the property and that right by 
means of an alienation is transferred to 
an alienes and Courts recognize that right. 
Simply because this right was recognized 
in an alienee, on the basis of equitable 
considerations, the right is no less effica- 
cious than any other right. 

(Paras. 3 and 4.] 


"The right of an alienee under such circum- 
stances can be said to be comprised of 
two aspects; one is to file a suit for a 
general partition ; the other is, in such a 
partition, to have the property alienated 
to him allotted to the share of his alienor, 
if that can be done without prejudice to 
the interest of the other ccparceners. 
Therefore, as far as the right to file a suit 
for partition itself is concerned, it cannot 
be denied to the alienee under any cir- 
cumstances ; but that right to have the 
particular item of the property allotted to 
the share of the alienor can be defeated, 
if such allotment cannot be made without 
prejudicing the interests of the other co- 
parceners. Therefore, whatever may be 
the contingency with reference to the 
alienee getting a particular item allotted to 
the share of the alienor, as far as the 
right to institute a suit for pattiticn itself 
as concerned, there is an equity and it 
cannot be denied under any citcumstances, 

[Para. 5.] 


‘There can be no objection, on principle, 
either to the alicnee coming on record and 
continuing the suit or the alienee in whose 
favour the interest was alienated prior to 
the institution of any suit, himself institut- 
ing the suit and seeking to have the pro- 
perty purchased by him allotted to the 
Share of the alienating coparcener. The 
right to demand a partition, though origi- 
nating from considerations of equity 
cannot be anytheless efficacious and 
effective than the right which in its origin 
was available under common law or tex- 
tual law. The right which an alienee 
acquires from a Hindu coparcener is a 
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tangible vested right in property and it is 
also a transferable right. If that right is 
transferable, it cannot be held that the 
transferee will not able to exercise the 
right which the transferor could have 
exercised. To say that a particular right 
is transferable and at the same time to 
deny the transferee the remedy available 
to the transferor is merely to negative the 
transferable character of the right itself. 
As a matter of fact, such a position will 
be self-contradictory. That is not the 
position in law. An alienee from the 
alienee of a Hindu ccparcener standing 
in the shoes of his alienor is entitled to 
file a suit for general partition impleading 
all the coparceners in the partition suit 
and praying for the allotment of the speci- 
fic item of the property purchased by him 
tc the share of the alienating coparcener, 
if that were possible, taking into con- 
sideration the interests of other copar- 
ceners. 


Gurunadham v. Venkata Rao, (1959) 2 
An.W.R. 79 : A.LLR. 1959 Andh. Pra. 523 
(F.B.), dissented from. 


[Paras. 19, 21 and 22.] 


Appeal against the Decree of the Court of 
the Subordinate Judge of Thanjavur in 
Appeal Suit No. 119 ot 1965, preferred 
against the decree of the Court of the 
District Munsif of Thanjavur in Original 
Suit No. 291 of 1964. 


G. Ramaswamy and M. Kalyanasundaram, 
for Appellant. 


K. 9. Naidu and R. Vijayan, for Respon- 
dents. 


The Court delivered the following 


JuDGMENT.—The first defendant in O.S. 
No. 291 of 1964 on the file of the Court of 
the District Munsif of Thanjavur is the 
appellant before this Court. The appel- 
lant is the father andthe third respondent 
is the son and they ccnstitute a Hindu 
undivided family. The third respondent 
on 18th September, 1947, sold a particular 
item of property belonging to the joint 
family to the first respondent herein, 
and that the sale deed has been marked as 
Exhibit A-2 in the case. The first res- 
pondent, in turn, sold the property to the 
second respondent by a document, dated 
6th August, 1959, marked as Exhibit A-1 
in this case. As a result of these transac- 
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tions the second respondent came into 
possession of the property. Thereafter 
the appellant filed O.S. No. 256 of 1959 
on the file of the Court of the District 
Munsif of Thanjavur for recovery of 
possession of the property contending that 
the sale deed, dated 18th September, 1947, 
in favour of the first respondent herein 
‘was not binding on him, that he was 
himself the manager of the family and 
that the third respondent had no right to 
alienate the property. The suit itself 
had a chequered career and ultimately 
came to be disposed of by the learned 
District Judge of West Thanjavur on 30th 
March, 1964 in A.S. No. 196 of 1960. 
The learned District Judge came to the 
conclusion that the sale was not binding 
on the appellant herein and, therefore, the 
appellant was entitled to recover posses- 
sion of the property from the second res- 
pondent herein. At the same time, he 
was of the view that respondents 1 and 2 
herein as alienees from the third respon- 
dent herein would be entitled to file a 
suit for general partition. Consequently, 
while declaring that the appellant herein 
was entitled to possession of the property 
and that the sale by the third respondent 
was not binding on him, in terms of the 
law declared by this Court in Kandaswami 
Udayan v. Velayutha Udayan', he granted 
Stay of the execution of the decree for a 
period of two months to enable respon- 
dents Í and 2 herein to file a suit for parti- 
tion. It is thereafter that respondents 1 
and 2 herein instituted O.S. No. 291 of 
1964 on the file of the Court of the District 
Munsif of Thanjavur tor a general parti- 
tion of the properties belonging to the 
joint family of the appellant and the third 
respondent herein and allotment of the 
item purchased by the first and second 
respondents to the share of the third 
respondent herein. The suit was resisted 
by the appellant as well as the third res- 
pondent, the third respondent putting for- 
ward a further contention, that the 
sale deed executed by him in favour of 
the first respondent was not enfor- 
ceable ashe executed the same under 
the influence of drink. This case put 
forward by the third respondent was 
rejected by the learned District Munsif, 
but the learned District Munsif by his 
judgment and decree dated 13th August, 


1. (1927) LLR. 50 Mad. 320: 51 M.L.J. 99. 
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1965, dismissed the suit. He took the 
view that the first respondent had aliena- 
ted the property in favour of the second 
respondent and that therefore he had no 
further interest inthe property. As far as 
the second respondent was concerned, 
he was not an alienee from a coparcener, 
but an alienee from the alienee of a co- 
parcener and, therefore, he had no right 
to institute a suit for general partition. 
For this purpose he relied onthe judgment 
of a Full Bench of the High Court of 
Andhra Pradesh in Gurunadham v. Venkata 
Rao. Against this judgment and decree 
respondents 1 and 2 herein preferred 
A.S. No. 119 of 1965 before the learned 
Subordinate Judge of Thanjavur, who, 
by his judgment and decree, dated 26th 
April, 1966, reversed the conclusion of 
the Jearned District Munsif, and decreed 
the suit of respondents 1 and 2 herein. 
Before the learned Subordinate Judge 
reliance was placed on behalf of respon- 
dents 1 and 2 on the decision of Veera- 
swami, J. (as he then was) in Second 
Appeal No. 272 of 1959 and following 
that decision alone the learned Suboidi- 
nate Judge decreed the suit of respondents 
l and 2 herein. Hence the present second 
appeal by the first defendant in O.S. No. 
291 of 1964. 


2. It is easier to dispose of the claim put 
forward by the defendants in the suit that 
the sale deed executed by the third 1es- 
pondent in favour of the first respendent 
was not valid as having been executed 
while under the influence of liquor. As 
I pointed out already, this point was 
found against by the learned District 
Munsif, but the learned Subordinate 
Judge did not go into the question stating 
that no cross appeal against that finding 
had been filed before him. In any event, 
as far as the present second appeal is 
concerned, no such ground has been taken 
in the memorandum of grounds of the 
second appeal and, therefore, that question 
does not arise at this stage. 


3. The only question that remains for 
consideration is whether the suit instituted 
by respondents 1 and 2 herein for a general 
partition of the family properties with a 
praye. to allot a half share to the third 
respondent herein and to allot item No. 1 


1. (1959) 2 An.W.R. 79: ALR. 1959 A.P- 
523 (F.B.). 
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purchased by respondents 1 and 2 to the 
share of the third respondent herein is 
maintainable. AsI pointed out already, 
the argument is that the first respondent 
had parted with his interest in the pro- 
perty in favour of the second respondent, 
and the second respondent being an alienee 
from the alienee, he is not entitled to the 
equity which the first respondent was 
entitled to, of filing a suit for general 
partition and having the properties sold 
to him allotted to the share of his vendor. 
In view of the legal position regarding the 
right of-a coparcener to sell his undivided 
interest in a joint family property for 
consideration, and the right of the alience 
to file a suit for general partition, having 
been elaborately considered by a Full 
Bench of this Court in Peramanayakam 
Pillai v. Sivaraman}, it is not necessary to 
deal with the question in any great 
detail. Summarising the legal positicn, 
with regard to this aspect, Satyanarayana 
Rao, J., observed in that judgment as 
follows : 


“ A coparcener of a joint Hindu family 
{governed by Mitakshara obtaining 
in the State is entitled to alienate his 
undivided share either in the whole of 
the property or in a certain specific 
item of the property or even the whole 
of a specific item. In all such cases the 
only right which the alienee acquires is 
to stand in the shoes of his vendor and 
to work out his rights by a suit for parti- 
tion and in such a suit, if without pre- 
judice to the rights of the othe: members 
of the family, ıt ıs possible to have the 
shares alienated to the alience allotted 
to the alienor, it may be allotted to the 
alienee in the right of the alienor.”’ 
4. Text-books and decisions generally 
tefer to this right as a right in equity. 
he reason for this description is that, as 
far as the textusl-Hindu Law is concerned, 
no such right was-recognized ón the part 
of a coparcene: to alienate his undivided 
interest in a coparcenaiy property and 
on the part of the alienee to file a suit for 
partition. To demand a partition of the 
coparcenary property is a right available 
only to a coparcener under textual Hindu 
Law and when that right, for equitable 
considerations, was recognized in an 
alienee, text-bcok writers and decisions 
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started referring to that right as equity. 
Reference to that right as equity is merely 
for the purpose of indicating the origin 
of the right ; that is, that right did not 
originate from the textual Hindu Law, but 
that right was recognised on equitable 
considerations. But, nonetheless, that 
right is as effective and efficacious as any 
othe: right known to law. It is easily 
understandable why such a right fer 
general partition alone has been recogni 

in an alienee. According to the textual 
Hindu Law no member of a coparcenary 
can predicate that he has got an individual 
right ın any specific item of the coparce- 
nary property. The.coparcenary property 
belongs to all the coparceners in common 
and the specification ofa fractional share 
of a coparcener or the specification of a 
particular item of the coparcenary pro- 
perty as belonging to a coparcener cannot 
arise except in the event of a partition. 
Fiom the very nature cf the concept of: 
coparcenary the interest which an undivid- 
ed coparcener has in the ccparcenary 
property is liable to fluctuation either by 
birth or by death in the family, and in 
view of this contingency, at no particular 
point of time is it possible to predicate 
with any degree of certainty that a co- 
parcener has a specific fractional sharé in 
the property. All that can be said is that, 
if at any particular point of time a suit for 
partition had been instituted or a parti- 
tion had taken place, a particular co- 
parcener would have been entitled to a) 
particular fractional share. It is in view 
of this legal position, alienee from a 
coparcener does not acquire any right in 
a specific item of the property, beceuse} 
the alienor himself does not have that 
tight. The only right the alienor has 
is the right to file a suit for partition and 
obtain his share of the property and that 
tight by means of an alienation is trans- 
ferred to the alienee and the Courts 
recognize that right. As I pointed out 
already, simply because this right was 
recognized in an alienee, on the basis of 
equitable considerations, the right is no 
less efficacious than any other right. 


5. There is one other aspect to be con- 
sidered ip this behalf. The right of an 
alienee under such circumstances can be 
said to be comprised of two aspects ; one 
is to file a suit for a general partition ; the 
other is, in such a partition, to have the 
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property alienated to him allotted to the 
share of his alienor, if that can be done 
without prejudice to the interests of the 
other coparceners. Therefore, as far as 
the right to file a suit for partition itself 
is concerned, it cannot be denied to the 
alienee under any circumstances ; but the 
tight to have the particular item of the 
property allotted to the share of his alienor 
can be defeated, if such allotment cannot 
be made without prejudicing the interests 
of the other coparceners. Therefore, 
whatever may be the contingency with 
reference to the alienee getting a parti- 
cular item allotted to the share of the 
alienor, as far as the right to institute, 
a suit for partition itself is concerned, 
there is an equity and it cannot be denied 
under any oircumstances. It is only 
because of this that in the passage extract- 
ed by me above from the judgment of 
Satyanarayana Rao, J., what is referred 
to is not an equity to file a suit for parti- 
tion. This is how the position is stated 
in Mayne’s Hindu Law (Eleventh Edition) 
at page 488 : 


“In dividing the family properties the 
Court Will, no doubt, set apart fc1 the 
alienating coparcener’s share the pro- 
perty alienated if that can be done with- 
out any injustice to the other co- 
parceners, and such property, if it is so 
set apart, may be given to the transferee 
of the interest of such coparcener. But 
this is only an equity and the alienee is 
not, as of right, entit’ed to have the 
property so allotted. If such property 
is not so set apart, then the alienee 
would be entitled to recover that pro- 
perty which was allotted to his vendor 
for his share, in substitution for the 
property that was alienated in his 
favour.” 


6 This being the right of an alienee from 
a coparcener, can the position be different 
with regard to the right of an alience from 
the alienee of a coparcener ? That will 
depend upon the nature of the interest 
which the alience acquired under the 
alienation from the coparcener, which 
he transfers to his own alienee. As I 
pointed out already, the only decision 
that is relied on in support of the conten- 
tion, that the suit by the second alienee is 
not maintainable, is the judgment of the 
High Court of Andhra Pradesh referred 
to already. That judgment in turn relies 
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on two Bench decisions of this Court and 
the judgment of a single Judge of this 
Court and it is only on the basis of the 
said decisions that the Andhra Pradesh 
High Court has come to the conclusion 
that the suit by an alienece from an alienee 
is not maintamable. Let me, now exa- 
mine the decisions of this Court for the 
purpose of finding out whether those 
decisions lay down any such principle. 


7. The first decision is Sabapathi Pillay y. 
Thandavaroya Odayar', In that case the 
plaintiff’s vendor had purchased certain 
properties in execution of a money decree 
agaimst a coparcener. At the time of the 
attachment a partition suit among the 
coparceneis was pending. The-decree in 
the partition suit allotted certain pro- 
perties to the judgment-debtor. Oncom- 
paring the sale certificate with the list of 
properties allotted to the judgment-debtor 
the plaintiff found that the sale certificate 
included items which did not correspond 
to the icems in the partition decree. 
Under these circumstances he filed a suit 
for the allotment of the extent of the pro- 
perty which he had purchased under the 
sale certificate from the items given under 
the partition decree. The question was 
whether the suit was maintainable or not. 
Seshagiri Ayyar and Moore, JJ. came to 
the conclusion that such a suit was not 
maintainable. The reason for that con- 
clusion was that the plaintiff’s vendor was 
a Court auction purchaser. To such pur- 
chases the principle of caveat emptor 
applied, and, since the plaintiff's vendor 
hac chosen to bid for and purchase specific 
properties, he was not entitled to claim 
their equivalent from other properties of 
the judgment-debtor. The learned Judges 
rested their decision on two considerations: 
(i) in a Court sale there was no warranty of 
title ; Gi) there is no privity of contract 
between an auction purchaser and a 
judgment-debtor. The question whether 
that decision is right or wrong does not 
arise for consideration. All that I am 
interested in pointing out is that case was 
concerned with a suit by an alienee from 
a Court auction purchaser of a coparce- 
ners property for recovery of specific 
items of property allotted at the partition 
between the coparceners themselves, in 
the place of the items purchased by him 
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and the decision did not deal with a suit 
for a general partition instituted by an 
alienee from the alienee of a coparcener. 


8. The next decision is Dhadha Sahib v. 
Muhammid Sultan Sahib. In that case 
also the plaintiff bought certain specific 
lands from a vendee fiom a _ coparcener. 
At the time of the sale by the vendee of 
the coparcener to the plaintiff, a suit for 
partition as between the coparceners was 
pending. By the decree in tne suit for 
partition, the property which was pur- 
chased by the plaintiff was not allotted to 
the alienating coparcener, but some other 
land was given to him instead. There- 
after the plaintiff instituted the suit for 
recovery of that property as substituted 
property. The learned Judges, viz., Abdur 
Rahim and Oldfield, JJ., negatived that 
contention and pointed out : 


“The plaintiff has not baught the land 
from a Hindu coparcener who, accor- 
ding to Hindu Law, would have a right 
to demand partition of the family pro- 
perty and to get the share due to him. 
The plaintiff has bought certain specific 
land from the first defendant who is a 
Muhammadan and between them there 
can be no question of working out any 
such equity as is mentioned in Manjayya 
v. Shanmuga?. When analysed the 
position is simply this. sells a parti- 
cular parcel of land to B. It is found 
that A has no title to the land. Can 
it be said that B is entitled to ask A to 
convey to him some other land in place 
of what he bought ? When stated in 
those words, the position of the plaintiff 
would be quite untenable and it is 
difficult to see why the character of the 
superior title by which the title of the 
vendor in the land which he purported 
to sell is defeated should make any 
difference to the vendee’s rights. As 
the vendor’s title to the land in dispute 
has been superseded by a superior title, 
the only remedy open to the vendee is 
damages for breach of warranty of title. 
It is brought to our notice that in 
Sabapathi Pillay v. Thandavaroya 
Odayar® the plaintiff was a purchaser 
ficm a purchaser at Court auction in 
execution of a money decree against a 
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Hindu coparcener and it was apparently 
not argued before the learned Judges 
that a vendee of a purchaser from a 
Hindu ceparcener could not claim 
against this vendor any such equity as 
was mentioned in Manjayya v. Shan- 
muga.1 The case was argued on the 
tasie that in the case of a purchaser at 
Court auction there is no warranty of 
title. We do not see much significance 
in the fact that the question now raised 
before us was not raised before the 
learned Judges who decided Satapathi 
Pillay v. Thandavaroya Odayar®? We 
are of opinion that if we were to hold 
that the plaintiff is entitled tc whatever 
land the first defendant might have got 
in substitution for what he had pur- 
chased from his vendor we would be 
giving him property which he never 
bargained fer.” 


9. Here again I do not propose to say 
anything about the correctness or other- 
wise of the judgment. All that I am 
interested in pointing out is that that case 
also did not deal with a suit for partition 
filed by an alienee of the alienee from a 
Hindu coparcener, but that case also was 
concerned with a suit filed by the alienee 
of an alienee for recovery of specific items 
of property allotted to the share of the 
alienating coparcener which were different 
from what he had sold. Therefore, these 
two decisions clearly are not authorities 
for the proposition that the right which is 
available to an alienee to file a general 
suit for partition is not available to the 
alienee’s alienee. There are no observa- 
tions in those two judgments from which 
such a conclusion can even be inferred. 


10. The next decision is that of Horwill, 
J., in Portru Subbiah v. Palaparthi 
Venkateswarlu.? As recorded by the 
learned Judge himself, the findings were: 


“ The father of a joint family consisting 
of himself and his minor sons sold the 
suit item of property to one Katta 
Subbayya, who subsequently became 
an insolvent. The rights of Katta 
Subbayya thereupon passed to the 
Official Receiver, who sold the land in 
auction to the present appellant. Later 
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on a collusive partition suit was insti- 
tuted ; and, as one would expect, „the 
suit item fell to the share of the minor 
in partition. He thereupon through his 
guardian alienated the property in 
favour of the first respondent in A.S. 
No. 1137 of 1946 (hereinafter termed 
the first respondent). The appellant 
filed O.S. No. 291 of 1943 for an injunc- 
tion restraining the fust respondent 
from interfering with his possession ; 
in the alternative, he asked for a general 
partition. The first respondent and the 
minor filed O.S. No. 110 of 1944 for 
possession. The Courts below found 
that the appellant had been in posses- 
sion of the suit lands. The lower 
Appellate Court alsc found—it will 
perhaps be better to say that it assumed 
that the t.ansfer in favour of the 
appellant was a valid one : 
The Subordinate Judge held that since 
the appellant was entitled to the father’s 
half share and tue first respondent was 
entitled to the minor’s half share, they 
were co-owners of the property and that 
therefore the appellant was not entitled 
to an injunction. He therefore dis- 
missed his suit. In the suit of the first 
respondent the learned Subordinate 
Judge held that although he was not 
entitled to possession of the whole of 
the property, he had acquired the 
interests of the minor and was therefore 
entitled to a half shart. He passed a 
preliminary decree as if the suit had been 
one for partition, which it was not.” 


11. It will be seen that the suit for injunc- 
tion or, in the alternative, for partition 


was filed by a person who had purchased 


the property from the Official Receiver 
who had taken over the estate of the 
alienee from a coparcener on insolvency. 
The other coparcener’s interest wes sold 
to another person. It is in this context 
that the questian arose whether the pur- 
chaser from the Official Receiver was 
entitled to an injunction or, in the alter- 
native, to partition. The learned Judge 
took the view that he was not entitled to 
either of the reliefs. He first came to the 
conclusion that the stand of the learned 
Subordinate Judge that they weie co- 
owners of the property was not tenable 
as they were really rival claimants to 
ownership. For dismissing the suit for 
injuncticn or, in the alternative, for parti- 
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tion, the learned Judge relied cn the two 
decisions of this Court already referred 
to. The learned Judge observed : 


“ It is argued that the particular kind of 
equity with which we are concerned 
now is not the equity to have another 
item of land out of the joint family 
property in the place of that conveyed, 
but the equitable right to have that 
particular item of property allotted to 
the alienor in partition. The two 
equities are not however separable. 
A vendee from a member of a family 
has a right in the first instance tc ask 
that, if it be possible, the property 
purchased by him might be allotted to 
the share of his alienor in partition 
and failing that to have another item. 
of family property allotted to him in its 
stead. The same line of reasoning, 
would seem to apply to the ceses 
immediately before me as in the cases 
under consideration in Dkadka Sakib 
v. Mohammed Sultan Sahib? and Saba- 
pathi Pillay v. Thandavaroya Udayar*. 
The decision proceeded on the basis 
that the relationship between an alienee 
froma member of a joint family ard his 
alienee was that of a vendor and pur- 
chaser under the Transfer of Property 
Act, and that the only remedy of the 
alienee from the alienee arises out of 
their contract, i.e., a right to damages. 


for breach of covenants of title * * 
+ * k??? 


12. I have already referred to the fact 
thatthe decisions of this Court in Dhadha 
Sahib v. Mohammed Sulian Sahib+ and 
Sabapathi Pillay v. Thandavaroya Udayar*® 
did not deal with the case of a suit for 
general partition filed by an alienee from. 
an alienee, and that they were dealing with 
a situation in which the alienee from an 
alienee filed a suit against the alienating 
coparcener for recovery of the property 
allotted to his skare in the partition 
among the coparceners in the place of 
the property alienated by him and it was. 
that right which was negatived in those 
decisions. There is absolutely nothing 
in those decisions from which an in- 
ference could be drawn that there is any 


—_———— 
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general principle by which the right of an 
alienee from an alienee to file a suit for 
geueral partition can be negatived. Hor- 
will, J., further assumed that those two 
decisions proceeded on the basis that the 
relationship between an alienee and his 
alienee was that of a vendor and pur- 
chaser under the Transfer of Property 
Act and that the equitable right to demand 
partition recognized in an alienee would 
not be available to his alienee. The 
learned Judge has not given any reason 
whatever for coming to this conclusion. 


13. Wow, I shall take up the Full Bench 
decision of the Andhra Pradesh High 
Court referred to already. In that case, 
„as in the present case, the original alienee 
as well as his alienee joined in filing a suit 
for partition. It is in that context that 
the following twa questions were referred 
for the opinion of the Full Bench : 


“j. Whether an alienee of an alienee 
of a specific item of property from a 
Hindu coparcener can maintain a suit 
for general partition and claim the 
allotment to him of that specific item ? 


2. Whether the first alience who has 
divested himself of all interest in the 
property can claim the equity ?” 


14. The learned Judges, relying upon the 
decisions of this Court referred to already, 
came to the conclusion that the suit was 
not maintainable, even when the original 
alienee had figured as a plaintiff along 
with his alienee. The learned Judges 
posed the following questien for their 
consideration : 


“The only point is whether this equity 
could be extended to an alienee of an 
alienee frem a Hindu coparcener ?” 


Then they referred to the three decisions 
already dealt with by me. Then they 
proceed to observe : 


“ It is incontrovertible that the property 
purchased is transferable and capable 
of being inherited, but that is not the 
same thing as saying that the equity 
which fixed itself to an alienee from a 
ccparcener is transferable. Such an 
equity cannot be regarded as a right. 


It should be emphasised that this 
is only an equity and not a 
right as is apparent from Chinnu 
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Pillai v. Kalimuthu Chetty! See 
also Peramanayakam v. Sivaraman? 
We think that this equity is peculiar 
to the first vendee from a coparcener 
and is not transferable. Consequently, 
the position of the second alienes 
cannot be equated to that of the first 
alienee in that regard. We do not see 
any reason why the subsequent vendee 
should be treated differently from ordi- 
nary purchasers.” 


15. Having made these observations, the 
learned Judges proceeded to make the 
same statement as Horwill, J., did, namely, 
that the rights of the alienee and his 
alienee would be governed by the provi- 
sions of the Transfer of Property Act. 
With regard to the first alienee himself, 
joining as a plaintiff in the suit for parti- 
ticn, the learned Judges pointed out : 


“ When the first alienee has parted with 
his interest in the property, he could not 
raise an action claiming the equity. 
The very foundation of a suit is the 
existence of some interest in the pro- 
perty. When he is not possessed of it, 
we think he cannot bring a suit to work 
out equities.” i 


16. In this view the h arned Judges ans- 
wered both the questions against the claim 
of the plaintiffs to file a suit for partiticn. 


17. As I have indicated already, the 
learned Judges largely relied cn the deci- 
sion of this Court in the three cases 
referred to, and, except the decision of 
Horwill, J., the other two decisions, 
as I pointed out already, did not lay 
down any such preposition that an 
alienee from an alienee could not file 
a general suit for partition. 


18. Now let me consider the question 
from the point of view of general prin- 
ciple. Can there be any difference in 
the status, position and rights between 
an alienee fiom a copatcener and his 
alienee ? Take for instance a case where 
an alienee from a coparcener has filed 
a suit for general partition and during 
the pendency of the suit he dies. Can it be 
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said that his legal representatives cannot 
‘continue the suit, because the equity was 
-fixed only to the alienee and, therefore, 
-his legal representatives cannot continue 
the suit and claim. partition ? Take 
another case,’ where an alienee has insti- 
‘tuted a suit for partition and during the 
pendency of the suit he transfers his 
interest to.another person. The question 
is, can the subsequent alienee come on 
record under Order 22, rule 10, of the 
Civil Procedure’ Code, and continue the 
suit ? Asa matter of fact, the Full Bench 
of the Andhra Pradesh High Court did 
contemplate such a situation and ex- 
-pressed their view that: under Order 22, 
rule 40, Civil Procedure Code, an alienee 
-could come on record and continue the 
suit, ` though they guaided themselves 
against committing to such a conclusion. 
This is what the learned Judges stated : 


“ Different consideraticns might, how- 


after invoking the equity by filing a 
suit for partition and for allotment to 
the coparcener ‘of the share allotted 
to him assigns his interést to another 
person. In such a situation the pro- 
visions of Order 22, ‘rule 10, Civil 
Procedure Code, would come into play 
and the’ second alienee may request 
that a decree mizht’be passed in his 


favour instead of his assignor. How- - 


ever, we are not required to deal with 
such a situation hère and it is not noces- 
sary to express a final opinion on 
that.” ! . i ; 
19. 1 ‘am:of the view that there can be 
no 









enee coming on record and continuing 
the suit or the alienee in whose favour the 


himself instituting 


of the alienating  coparcener. 
pointed out already,,the decision of the 
Andhra Pradesh High:Court, seems to 
rogeed on the basis that what. the 
alienee has got is only an equity and not 
t, that, that equity , is something 
to that alienee and that, that 
equity will not be available to his alience. 
I am of the opinion that this reasoning 
of the Andhra Pradesh High Court, is 
ot supported by any authority. I 
ave already -indicated that the right to 
43 


- observed : 
ever, arise in a case where the first vendee 


objection, on principle, either to the — 


interest _was alienated prior to the insti- ` 


As I ` 


"i 3. 
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demand a partition, though originatin 

from considerations of equity, cannot be 
any the less efficacious and effective 
than the right which in its origin was 
available under common Jaw or textual 
law. 


20. In the Full Bench decision of this 
Court in Peramanayakam v. Sivaraman’, 
already referred to, each one of the 
learned . Judges who constituted the Full 
Bench had occasion to deal with the 
nature of the inferest which an alience 
from a coparcener acquires.. I have 
already stated that he does not acquire 
any right in any specific item of property, 


-because even his alienor does not have 


that right. In this context, Satyanarayana 


-Rao, J., after referring to the judgment 


of Bashyam Ayyangar, J., in Ayyagari 
Venkataramayya v. Ayyagari Ramayya® 


“The vendee’s right is a transfera- 
ble right and a vested present interest.” 


Viswanatha Sastri, J ., observed : 


“In Ayyagiri Venkataramayya v. 
Ayyagari Ramayya*, and Ranganathan 
Chetty v. Ramaswami Chetty5, Bashyam 
. Ayyangar, J., held that a coparcener 


-. had a ‘present vested interest’ in joint 


family property transferable in whole 
or in part for value and that the trans- 
feree also took a present vested 
interest in the property...... 


He has an interest in property which 
though it may fluctuate in extent from 
time to time, is yet definite and as- 

. certainable at any given moment, as 
for instance by a demand for partition 
or by an alienation, with this difference 
that an alienation per se does not 
affect a severance of the alienor from 
the joint family....... 


‘The legal theory is that an alienee 
steps into the shoes of the alienating 
coparcener ; that he can have no higher 
` rights than the alienor, that he must 
take. the interest conveyed subject to 


_ the same limitations and conditions as 
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the alienor and that except anu 
and in the right of the alienor, he 
cannot have any claim against the joint 
family...... 


When a coparcener alienates an item 
of family property, the bargain bet- 
ween the parties determines the interest 
intended to be conveyed to the vendee. 
In the case of a Court sale of the 
interest of a coparcener, the purchaser 
obtains what was intended to be sold. 
What the alience gets is the totality 
of what he bargained for and not a 
mere fractional share. The alienee, 
however cannot trench upon the rights 
of the non-alienating coparceners. In 
accordance with the maxim ‘sic utene fuo 
nt alienum non laedas’ his rights must 
be enjoyed in such a way as not 
to interfere with the rights of others. 
The right of the alienee though fixed 
as between himself and the alienor 
and in that sense unchanging, has to 
be enclosed wholly or partially within 
the circumstance of the alienor’s right, 
that is to say, within the share which 
on a general partition would have been 
allotted to him...... 


It is argued that all that an alienee 
gets is aright to sue for partition 
standing in the shoes of the alienor 
and no other right, legal or equitable, 
as against family properties or the ncn- 
alienating coparceners. It is not 
correct to regard an alieneo as a 
transferee of a mere right to sue. 
Such a transfer would indeed be 
' opposed to law. There is a transfer of 
property to the alienee with an in- 
cidental right of suit, if necessary, for 
perfecting his title. It may be granted 
that an aliention ‘ per se ° does not 
convey an unimpeachable or inde- 
feasible title to the alienee. He gets 
a right or an equity if you like, to 
stand in the vendor’s shoes and work 
out his rights at a partition of the family 
estate. 


At such a partition, an alienee has the 
right to ask.that ‘ ceteris paribus’ the 
share of the alienor should be so made 
upas to embrace wholly or so far as 
is possible the property . purchased 
by him. The Court is bound to grant 
such a relief to. the. alienee and if it 
can be done without injustice to the 


i (1930) L.L:R. 53 Mad. Laf is: 67 MLR 
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other coparceneis, it will so marshal 
the properties as to allot the property 
alienated or as much thereof as pos- 
sible to the share of the alienor. 
This right of the alienee can be worked 
outinany suit to which he is a party 
and which is of sufficient amplitude to 
allow a general stock taking of the 
family assets as a whole and an adjust- 
ment of the rights of the coparceners.”” 


In the same judgment Raghava Rao, J., 
observed : 


“When such an alienee is described. 
as a person who has acquired only an 
equity, what is meant, however, is, 
not that he has no legal interest what- 
soever in the property alienated such 
as entitles him to equities on the setting 
aside of the alienation with reference 
tothe binding part of the consideration, 
but that for the materialisation of 
such interest in the property which he 
can properly call exclusively his own, 
he is bound still to take steps whether 
in a suit of his own or in a suit for 
gencral partition instituted by the non- 
alienating coparcener or coparceners..... 
The title may be inchoate in the sense 
that in the allotment at a general parti- 
tion he cannot claim the item as his 
own or mesne profits thereon as from 
the date of the alienation. The title 
may be defeasible or even turn out 
illusory in the sense that on allotment 
at the general partition he may get 
other item or items or nothing at alk 
in substitution. But subject to such 
infirmities he does certainly derive 
from the alienation a legal right not 
a bare right in personam to use the 
language of Bakewell, J., in Manjayya 
v. Skanmuga}, but a right to something _ 
much nearer to real property than a 
mere claim to partition, to use the 
language of Wallace, J., in Narayana 


©- Sha v.Shkankar Sha*, something ‘specific’ 
_ existing: and definite °- in the language 


‘of Lord Justice ‘James in' the Privy 
Council in Tuffuzool Hossain Khan v.. 
Raghoonath Pershad3.” - -n 


st 





1." (1915) LL.R. 30 Mad. 684: 26 M.L.J. 


ual 


"3: (1870-72) 14 Mod. 1A’; 40'at 50: 
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Panchapakesa Ayyar, J., observed : 


“There is no doubt whatever in my 
mind that a private purchaser from 
an undivided Hindu Coparcener in 
Madras, Bombay and Madhya Pia- 
desh (old Central Provinces and Berar) 
gets not merely a right in ‘ personam’ 
ora right to ue, as wged by 
Mr. Venkatasubramania Iyer, but a 
tangible pioperty right, whether in 
law or equity, it does not very much 
matter, a right which according to 
settled decisions which it is too late to 
question or disturb, does not dis- 
appear at the death of the alienating 
coparcener, and which gets fixed 
at the alienating coparcener’s esti- 
mated fractional share in the joint 
family properties at the time of the 
alienation as it were crystallising it as 
on that date.” 


21. These observations of four out of 
the learned Judges of this Court, who 
constituted the Full Bench, clearly show 
that the right which an alienee acquires 
from a Hindu coparcener is a tangible 
vested right in property and it is also 
a transferable right. If that right is trans- 
ferable, I am unable to find anything 
in law or logic to hold that the transteree 
will not be able to exercise the right which 
the transferor could have exercised. 
To say that - a particular right is trans- 
ferable and at the same time to deny the 
transferee the remedy available to the 
transferor is merely to negative the trans- 
ferable character of the right itself, as 

matter of fact, such a position will be 
evenseif-contradictory. JI am of the 
opinion that that is not the position in law 
and this is the view that has been taken 
by Veeraswami, J., (as he then was) in 
Second Appeal No. 272 of 1959, on 
which reliance was placed by the learned 
Subordinate Judge in the present case. 
In that case an alienee from an alienee 
of a copaicener wes impleaded as a 
party in a suit for partition as between 
the coparceners. Tn that suit the second 
alienee prayed that the particular pro- 
petty sold by the alienating coparcener 
might be allotted to the share of that 


coparcener in that partition. Though — 


the trial Court directed sucn an allot- 
ment, the lower appellate Court, re- 
versed the conclusion holding that the 
second alienee could not invoke 


SETHU RAMALINGA MENATTARAYAR V. VEBRASAMI CHETTIAR (Ismail, J.). 
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equity in his favour. The learned Judge, 
after referring to ths decisions in Dhadha 
Sahib v. Mukammad Svltan Sahib 1, 
and Petru Subbiah v. Palaparthi Ven- 
kateswarlu? pointed out: 


“The present suit was one for a 
general partition in which ihe second 
alienee, the appellant, was impleaded 
as a party defendant. He was not 
seeking to recover any specific pro- 
perty in the present suit. All that he 
wanted wasihat, while allotting pro- 
perties tothe sharers, Item 15 might, 
if possible, without prejudice to res- 
pondents 1 and 2, be allotted to the 
third respondent. The equity so 
invoked is really as between the sharers, 
ziz., respondenis 1 to 3. If in ihe final 
decree proceedings the Court finds 
that it is just and equitable to allot 
item 15 to ihe share of the third res- 
pondent, I cannot see how respondents 
land2 can have any legitimate 
gtievance. I consider, therefore, that 
the said direction given by the trial 
Court in regard to the allotment of 
Item 15 is 1easonable and proper, and 
that the view of the lower appellate 
© Court to the contrary cannot be main- 
tained.” 
22. In my opinion, ifI may say so with 
respect, this decision brings out the dis- 
tinction between the two types of cases 
to which I have already referred. The 
real distinction lies in the fact ihat in 
one case the alienee from an alienee 
standing in the shoes of his alienor, files 
a suit for general partition and in such 
a suit prays for the allotment of the 
specific item of the property to the share 
of the alienating coparcener, if that 
were possible, taking into consideration 
the interests of the other coparceners, 
and in ‘other case, dealt with by Saba- 
pathi Pillay v. Thandavaroya Odayar®, 
and Dhadha S.hib v. Muhammed Sultan 
Sukib1, the suit- is instituted by the 
‘second alienee against the alienating 
‘coparcener for recovery of. a specific 
item of properfy-which he did not bar- 
“gain for, but which-was alloited to ihe 
share of the alienating coparcener, in 





1. (1921) IL.R. 44 Mah, ` 167: 39 M.LJ. 


2. (1948) | M.LJ. 478. . 
3. Hi920) LL.R. 43 Mad. 309::37 M.L.J,-623. 
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the place of the particular item of pro- 
perty which the second alienee had pur- 
chased. There is a vital difference not 
only in the procedure, but also in subs- 
tance between these two types of cases. 
The ratio behind the decisions in Sabkpathi 
Pillai v. Thandavaroya Odayar}, and 
Dhadha Sahib v. Muhammad Sultan 
Sahib*, will apply only to the latter cate- 
gory of cases and will have no applica- 
tion whatever to the former category 
of cases. Therefore, both on authority 
and on principle, I am unable to agree 
with the conclusion artived at by the 
learned Judges of the Andhra Pradesh 
High Court in the Full Bench decision 
referred to above, and I hold that an 
alienee from the alienee of a Hindu co- 
parcener standing in the shoes of his 
alienor is entitled to file a suit for general 
partition impleading all the coparceners 
in the partition suit and praying for 
the allotment of the specific item of the 

roperty purchased by him to the share 
of the alienating coparcener, ifthat were 
possible, taking into considération the 
interests of other coparceners. 


23. Even assuming that Iam not right 
in this conclusion, in this particular 
case the first alienee also figures as a party 
(as first plaintiff) in the suit. The ques- 
tion is whether it will make any difference’ 
The argument that was advanced, and 
which found favour with the learned 
Judges of the Andhra Pradesh High Court, 
was that the first alienee having parted 
with his interest in the property cannot 
any longer institute the suit. In. my 
opinion, the very basis of this reasoning 
is fallacious. Even the alienee from the 
coparcener does not acquire any “ in- 
terest in the property’ and, therefore, 
the question of his parting with that 
interest in favour of his alienee does not 
arise. In any event, the learned Judges 
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to pay damages to the second alionee, 
he has got sufficient interest to institute 
the suit for partition, so that the pro- 
perty purchased by him from the co- 
parcener and subsequently sold by him 
to his alienee, might be allotted to the 
share of the alienating coparcener and 
made available to his own alienee with 
the result that he would have discharged 
his obligation under the sale by which 
he sold the property to his alienee and 
he will not be held liable in damages. 
The only reason given by the learned 
Judges of the Andhra Pradesh High Court 
in this behalf is that once the first alienee 
has parted with his interest in the property 
he could not raise any olaim in equity 
and that the very foundation of a suit 
is the existence of some interest in the 
property. Here again the learned 
Judges were proceeding only on the basis 
that the first alience had only an equity 
that it was something far inferior to a 
for partition to 
recover the property, and that.that equity 
was more or less personal to the alience 
since the learned Judges say, “ The equity 
fixed itself to the alienee.” 


24. For the reasons I have already 
indicated, with great respect to the 
learned Judges, I am of the opinion, that 
this reasoning is not sound. In view of 
this I hold that the conclusion of the 
learned Subordinate Judge in this be- 
half, that the suit for general partition 


instituted by respondents 1 and 2 herein 


is maintainable, is correct, Hence, the 
second appeal fails and is dismissed. 


There will be no order as to costs. No 
leave. 


S.V.. 





Appeal dismissed. 


themselves concede that the right of the ` 


second .alienee would be to file a suit 
for damages against his alienor for breach 
of warranty of title. If so, the first 
alienee is not absolutely disinterested 
in the sense that he has nothing what- 
ever to do in the matter. At least for 
the sake of safeguarding himself against 
the possibility of his being made liable 


1. (1920) I.L.R. 43 Mad. 309: 37 M.L.J. 623. 
2. (1921) ILL.R. 44 Mad. 167: 39 M.L.J. 706. 
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IN THE ‘HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


(Special Original Jurisdiction.) 
PRESENT :-—T. Ramaprasada Rao, J. 


The Rishiyur Panchayat represnted by the 
President, Mannargudi Taluk 

Petitioner* 
v. 


The Revenue Divisional Officer, Mannar- 
gudi and others. Respondents. 


Madras Panchayats Act (XXXV of 1958), 
section 84 (2)—Scope—Administration, con- 
trol, etc., of a public source of water-supply 
—Duty of the Collector to consult the 
Panchayat—Statement of the President of 
the panchayat on his own volition, if 
equitable to a statement by the panchayat. 


It is incumbent upon the Collectors 
before notifying, defining or limiting 
the control or administration of any 
public source of water-supply, to consult 
the panchayat and give due regard 
to their objections. No such notice was 
given to the panchayat as such. A state- 
ment given by the President of the pan- 
chayat on his own volition describing 
bimself as the president of the panchayat 
is not equatable to a statement made by 
the panchayat itself. It is not even claim- 
ed that the panchayat was called upon to 
state its objections. Thus, the prescrip- 
tion in section 84 (2) of the Madras Pan- 
ohayats Act, 1958, has not been followed. 


_[Para. 3.] 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorari calling for the records 
connected with the proceedings D. Dis. 
No. 40287/66 (L), dated 21st May, 1966 
of the Collector of Thanjavur and to 
quash the said proceedings. 


K. V. Santhanam, for Petitioner. 


T. Sathiadev, Assistant Government Plea- 
der, for Respondents Nos. 1 and 2. 


R. Sundaralingam, for 4th Respondent. 
CON es 


*W.P. No. 1440 of 1966. 27th October, 1970. 


RISHIYUR PANCHAYAT V. R. D. O., MANNARGUDI (RamaprasadaRao, J.). 
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The Court made the following 


OrpeR.—The petitioner as the President 
cf the Rishiyur Panchayat in the Tanjore 
District has come up to this Court for the 
issue ot a writ of certiorari to quash the 
pro i of the Collector of Tanjore, 
dated 21st May, 1966. The facts are as 
follows ; 3 


2. There are nine tanks within the pan- 
chayat area and according to the petitioner 
these tanks being public sources of water- 
supply became vested in the panchayat 
under section 84 (1) of the Madras Pan- 
chayats Act, 1958. .The Revenue Divi- 
sional Officer, Mannargudi, in fact, passed 
an order, dated 31st mber, 1963 that 
the aforesaid’ tanks did vest in the pan- 
chayat within the mieaning of section 84 
(4) of the Act. After such a declaration 
was made, the third respendent-claiining 
to be a trustee of thé local temple and 
claiming that the temple had certain 
immemorial rights attached to and inhered 
in the said tanks, filed what he termed 
as an appeal or a revision to the Collector 
of Tanjore who, after due enquiry and 
after perusing the documents placed before 
him was of the view that there was no 
oral cr documentary evidence to sustain 
the case of the third respondent that the 
tanks were subject to any customary 
rights of any of the villagers or in parti- 
cular the temple in the village. A‘ few 
days thereafter on Tth May, 1966, a review 
petition is said to have been filed before 
the Colleetor and curiously enough the 
Collector after taking a written statement 
from the president of the panchayat, 
which apparently was given by him in his 
personal capacity, passed an order revising 
‘hig earlier order, dated 28th April, 1966, 


“under which he rejected the representation 
-of the third respondent and held that the 


fishery rights of the tanks in R.S. No. 63/1 
and 122/1; of Rishiyur village with which 
we are concerned, be allowed to be en- 
joyed by the trustee of Shri Kailasanathar 
Temple of the said village subject to certain 
conditions imposed by him. It is this 
order which is impugned in this writ peti- 
tion by the Rishiyur Panchayat itself, 


3. It is the case of the panchayat that 
the Collector had no jurisdiction to re- 
view on 21st May, 1966, its order passed 
a few days before on 28th April, 1966. 
What prompted the Collector to do s0 
is not clear. Butthe record shows that 
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on 28th April, 1966, the Collector was 
satisfied that there was no otal or docu- 
mentary evidence to sustain the case of 
the pre-existing fishery rights in the tanks 
in quesiion in the third respondent as 
trustee of the temple in the village. 
Within a few weeks thereafter this order 
is set aside and such a customary right 
is recognised on the strengch of a volun- 
tary statement made by piesident of 
the panvhayat in his personal capacity. 
No doubt, power is vested inthe Govern- 
ment under section 84 (2), of the Act 
to define or limit the control and adminis- 
tration of such public source of water- 
supply after consulting the panchayat 
and giving . due regard to its objections, 
if any. The learned Government Plea- 
der points out that the Collector is the 
authority to whom the power has been 
delegated by the Government to exercise 
the functions notified in section 84 (2) 
and the Collector therefore has the ps wer 
to define or limit the quality and quantity 
of such control over public sources of 
water-supply. Therefore, he had the 
power to pass the impugned order. 
But the question is whether he has fol- 
lowed the statutory procedure prescribed 
in section 84 (2). It is incumbent upon 
the Collector , before, notifying, de- 
fining or Jimiting the control or adminis- 
tration of any public source of water- 
supply, to consult the panchayat and 

ive due regard to their objeotions.- It 
ig not in dispute that no such notice was 
given to the panchayat as such, A 
statement given by the president of the 
panchayat on his own volition descri- 
bing himself as the President of the pan- 
chayat is not equatable to a statement 
made by the Panchayat itself. A pan- 
chayat is a statutory body which has a 
regular seal of succession under the Act 
and functions as such and if service has 
to be effected , on the panchayat by the 
Government or its delegate, such ser- 
vice must .be effected in a manner known 
to law. No such attempt has been made in 
this case. It is not even claimed that the 

anchayat was called upon to state its ob- 
jections, Thus, the prescripion in sec- 
tion 84 (2) of the Act has not been fol- 
lowed. There is, therefore, an error 
apparent in the order impugned. Kaila- 
sam, J.,in (Melalanendacheri Panchayat by 
tts President v. The Revenue Disisional 


Officer, Mannargudi, Thanjavur District 
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and others,1 held the view that in 
enquiries under section 84 the Pan- 
chayat is an interested party and notice 
ought to have been given to it. I am, 
therefore, satisfied that as no notice to the 
Panchayat and no consultation was made 
or its objections heard, the order has 
to be quashed. The rule nistis made 
absolute. The writ petition is allowed. 
No costs. It is open to the Govern- 
ment to take such action as is available 
to them in law under section 84 (2). 


V.M.K. Petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction) 
PRESENT :—K. S. Palaniswamy, J. 
Sinnaiyan and others 


Y 


... Petitioners* 
v. 


The Union Territory 
represented by the Under Secretary 
to Government, Revenue and Develop- 
ment Department, Pondicherry and 
another. Respondents. 


Land Acquisition Act (1 of 1894), 
Rule 3 of the Rules—Scope—Enquiry under 
section 5-A—Owner of the land to kave 
reasonable opportunity to urge his ob- 
jection against the proposed compulsory 
acquisition—Procedure—Compliance. 


From Rule 3 ofthe Rules framed by 
the Government under section 55 (1) of 
the Land Acquisition Act, 1894, it is 
clear that the objector gets an opportunity 
to know, at the time of enquiry under 
section 5-A, what answer, if ány, the 
company or the department, for whom 
the acquisition is proposed to be made, 
has given with regard to his objections. 
On coming to know at the time of en- 
quiry how the objections are sought to 
be met by the company or the concerned 
department, the objector gets an op- 
portunity to adduce evidence in support 
of the objections. In the instant case, 
the petitioner had no opportunity to 
know the answer given by the concerned 


of Pondicherry, 


1. W.P. No. 576 of 1966. 
*W.P. No. 2209 of 1969 (P.) 
30th October, 1970. 


1} SINNAIYAN y. UNION TERRITORY: OF PONDICHERRY (Palaniswamy, J.). 


department which is referred to by the 
acquisition officer in his report sent to 
the Government. As already pointed 
out the time given to the petitioners to 
file their objections expired on 10th 
May, . 1969. The records show that 
the enquiry was concluded on 10th May, 
1969, itself. Therefore, it was impossible 
for the acquisition officer to have known 
on that date what the concerned depart- 
ment had to say in answer to the objec- 
tions of the petitioners. Thus, the man- 
datory provisions contained in 1ule 3 
were violated as the enquiry was not con- 
ducted in accordance with the said rule. 
The gravamen of the charge of the peti- 
tioners is that they had no reasonable 
opportunity of making their represen- 
tations. No doubt, they did appear 
before the acquisition officer on 10th 
May, 1969 and gave a_ statement 
reiterating their objections already filed. 
But the enquiry was not conducted in 
the manner laid down in the rules. The 
acquisition proceedings is, therefore, 
vitiated and is liable to be quashed. 
[Para. 6.]. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the cir- 
cumstances stated in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of certiorari calling for the 
records in No. 24273 Dev./68 Ind. dated 
12th June, 1969, of the Ist Respondent 
and quashing the same. 


J. Stanislas, for Petitioners. 


V. 9. Ramakrishnan, Government Plea- 
der, for Pondicherry, for Respondents. 


The Court made the following 


ORDER:—This petition is filed under 
Article 226 of the Constitution to issue 
a writ of certiorari for quashing the pro- 
cedings ‘initiated under the Land 
Acquisition Act, 1894, against the peti- 
tion schedule properties belonging to 
the petitioners. -For the purpose of 
starting small scale industries, the 
Government of Pondicherry issued a 
notification under section 4 (1) of the 
Act on 17th. January, 1969. In the 
schedule to the notification, three items 
of properties were descrjbed with survey 
mumbers and extents, which were 1682, 
1683 and 1684, the extends being 25.90 
acres, 38.90 acres and 17.40 acres res- 
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pectively. A notice under section 5-A 
was issued to the petitioners on Ist April, 
1969, containing the same description 
as regards survey numbers and extents. 
That notice was served on the petitioners 
on 11th April, 1969. The notice iter 
alia stated that if there was any objection 
to the proposed acquisition, it should be 
filed within 30 days from the date of 
service of the notice and that if such 
objections were filed, an enquiry would 
be held on 10th May, 1969. On 29th 
April, 1969, the petitioners sent up a 
memorial to Lt. Governor, Pondicherry 
protesting against the proposed acquisi- 
tion. On 10th May, 1969, they appeared 
before the acquisition officer and signed 
a statement reiterating their objections 
already filed. On 4th June, 1969, the 
acquisition officer sent up proposals 
suggesting the overruling of the objections 
and proceeding with the acquisiticn. 
The declaration under section 6 was 
issued on 12th June, 1969, in which a 
different schedule of property was given. 
In this schedule, survey numbers and 
extents are mentioned respectively as 
1682, 1685 and 1684, with corresponding 
extents of 25.90 acres, 18.75 acres (out 
of the total extent of 38.90 acres) and 
17-40 acres. It would thus be seen that, 
whereas the notification under section 
4 and the declaration under section 6 
were consistent with regard to two sur- 
vey numbers, namely, 1682 and 1684, 
the declaration under section 6 was at 
variance with regard to the other survey 
number, giving the survey number as 
1685 as against the survey number 1683 
shown in the notification under section 
4 (i). It is to quash this notification 
under section 6 that this writ petition 
has been filed. 


2. Two contentions are urged in sup- 
port of this writ petition. First is that 
the petitioners had no reasonable cppor- 
tunity of substantiating their objections 
to the acquisition as there was no en- 
quiry at all under section 5-A of the Act. 
The second contention is that the declara- 
tion under section 6 is void and inopera- 
tive in regard to the survey number 1685 
which is not the item notified under 
section 4 (1). 


3. In the counter-affidavit filed on be- 
half of the respondent,.it is contended 
that the petitioner attended the. enquiry 
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under section 5-A; on 10th May, 1969 
and that the objection taken in this be- 
half is, therefore, untenable. It is further 
contended that the declaration under 
section 6 gave correct details, and that 
a slight mistake in regard to the descrip- 
tion of the survey number in the notifica- 
tion under section 4 (1) cannot invalidate 
the proceedings. 


4. The records produced by the res- 
pondent’s Counsel show that the peti- 
tioners appeared before the acquisition 
officer on 10th May, 1969, and gave a 
statement objecting to the acquisition 
and further affirming the objections 
already sent through their advocate 
on 29th April, 1969 which is at page 273 
of the file produced by the learned 
Government Pleader. The period of 30 
days within which the petitioners were 
required to submit their objections 
expired on 10th May, 1969 on which date 
the enquiry itself was posted. The file 
also shows. that the acquisition officer 
submitted his proposals to the Govern- 
ment on 4th June, 1969, stating that the 
objections may bo overruled. This re- 
port states that the view of the Director 
of Industries and Commerce was obtained 
with regard to the objections. But the 
file does not show when a copy of the 
objections was sent to that officer and 
when the reply of that officer was 
received. 


5. In this connection, the rules framed 
by the Government under section 55 (1) 
of the Act may be noted. The relevant 
rule is Rule 3, which reads thus : 


“ Rule 3 :—(a) If a statement of ob- 
jections is filed by a person who is not 
interested in the land, it shall be 
summarily rejected. 


(b) If any objections are received from 
a person interested in the land and 
within the time prescribed in sub- 
section (1) of section 5-A, the Col- 
lector shall fix adate for hearing the 
objections and give notice thereof 
to the objector as well as to the depart- 
ment or company—requiring the land 
where such department is not the 
Revenue Department. Copies of the 
objections shall also be forwarded to 
such department or company. The 
department or company may file on 
or before the date fixed by the Col- 
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lector a statement by way of answer 
‘to the objections and may also depute 
a representative to attend the enquiry. 
(c) On the date fixed for enquiry or 
any other date to which the enquiry 
_ may be adjourned by the Collector, 
the Collector shall hear the cbjector 
or his pleader and the representative, 
if any, of the department or company 
and reccrd any evidence that may be 
produced in support of the objections.” 


From this rule, it is clear that the acquisi- 
tion officer has got to take aotion step by 
step in the matter of the enquiry under 
section 5-A. If the person interested 
in the land sends his- objections within 
the time specified, the acquisition officer 
should fix a date for hearing the objec- 
tions and give notice thereof to the objec- 
tor as well as to the department or com- 
pany requiring ` the land where such 
depaitment is not the Revenue Depart- 
ment.: The acquisition officer should 
also send copies of the objections to such 
department or company. An option 
is given to the department or company 
to file before the date fixed by the 
acquisition officer, a statement by way of 
answer to the objections and may also 
depute a representative to attend the 
enquiry. The acquisition officer ‘is re- 
quired to hear the objector or his’ plea- 
der and the representative, if any, of 
the department or company on the date 
fixed for the enquiry or any other date 
to which the enquiry may be adjourned - 
by him. He is also required to record 
evidence that may be produced in 
support of the objections. 


6. From this rule, it would be seen that 
the objector gets an opportunity to know, 
at the time of the enquiry, what answer 
if any, the company or the department, 
for whom the acquisition is proposed 
to be made, has given with regard to 
his objections. On coming to knew at 
the time of enquiry how the objections 
are sought to be met by the company or 
the concerned department, the objector 
gets an opportunity to adduce evidence 
in support of the objections. Ifthe com- 
pany or the concerned department has 
nothing to say in answer to the objec- 
tions, the objector might urge before the 
acquisition officer that the objections 
should be accepted as they are not con- 
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troverted, though it would be opin to 
the acquisition officer on an appreciation 
of all the facts, either to accept or reject 
the objections. Such a procedure is 
laid down with a view to give the owner 
of the land every reasonable opportunity 
to urge his objection against the proposed 
compulsory acquisition. In the instant 
case, the petitioner had no opportunity 
ito know the answer given by the concerned 
department which is referred to by the 
acquisition officer in his report sent to 
the Government. As already pointed 
out, the time given to the petitioners 
to file their objections expired on 10th 
May, 1969, on which date the enquiry 
itself was posted. The records do not 
show that the enquiry was adjourned 
from 10th May, 1969 to some other date 
and that on the adjourned date the objec- 
tions were examined in the light of the 
answer of the concerned -department. 
Onthe other hand, the records show that 
the enquiry was concluded on 10th May, 
1969, itself. Therefore, it was impossible 
fcr the acquisition officer to have known 
on that date what the concerned depart- 
ment had to say in answer to the objec- 
tions of the pétitioners. Thus, the man- 
datory provisions contained in rule 3 
were violated as the enquiry was not con- 
ducted in accordance with the said rule. 
The gravamen of the charge ofthe peti- 
tioners is that they had no reasonable 
opportunity of making their representa- 
tions. No,doubt, they did appear before 
the acquisition officer on 10th May, 
1969, and gave a statement reiterating 
their objections already filed. But the 
enquiry was not conducted in the manner 
laid down in the 1ules. The acquisition 
proceeding is, therefore, vitiated and is 
liable to be quashed. 


7. Inthe view which I have taken about 
the enquiry under section 5-A, it is 
unnecessary to consider the question 
whether the declaration under section 6 
with regard to Survey No. 1685, which 
does not find a place in the notification 
under section 4, is invalid. In the result 
the writ petition is allowed quashing the 
acquisition proceedings, except the noti- 
fication under section 4. No order as 
to cosis. 


V.M.K. 





Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :-—M. M. Ismail, F. 
Bomma Naicker Appellant* 
ve 


Mariayayee Ammal and others 
.. Respondents, 


Transfer of Property Act (IV of 1882), sections 

51 and 63-A—Scops and applicability— 

Improvement by mortgagee in possession— 

Requirements of section 63-A not satisfied— 
Suit for redemption—Morigagee whether en- 
titled to value of improvements under section 51. 
Section 51 is a general provision dealing 
with improvements effected by a transferee 

to the transferred property, while section 
63-A ‘is a special provision dealing with 
improvements effected by a mortgagee in 
possession. It is well settled that a special 
provision excludes the applicability of a 
general provision. Section 51 refers to a 
transferee of immovable property being 
evicted therefrom by a person having a 
The..mortgagor suing for 
redemption or recovery of possession can- 
not be said to be a person having a better 
title, evicting the person in occupation. 
When the section uses the expression “any 
person having a better title”, it contem- 
plates a person other than the transferor 
and from the very nature of the case it 
cannot refer to the transferor himself. 
The expression “‘a better title” must neces- 
sarily mean title better than that of the 
transferor because the section assumes, 
that the transferee acquires title from the 
transferor and therefore the title of the 


‘transferor and the transferee are one and 


the same. If the transferor happens to be 
the evictor asserting a better title, other 
considerations such as the transferee being- 
estopped from derogating from his own. 
grant will arise. Even the expression. 
** evicted? occurring in section 51 does 
not appear to be appropriate or apposite 
to the recovery of possession of the pro- 
perty by a mortgagor from the mortgagee. 
Section 60 of the Act dealing with the 
right of the mortgagor to redeem merely- 
refers to the mo r requiring the 
morgagee, where the mortgagee is in. 
possession of the mortgaged property, to 
deliver possession thereof to the mortgagor. 
Article 148 of first schedule to the Limita- 
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tion Act, 1908 and Article 61 (a) of the 
schedule to the Limitation Act, 1963, 
also contemplate a mortagagor redeeming 
the mortgage or recovering possession of 
the immoveable property mortgaged. 
Hence the expression “‘ evicted by a person 
having better title” occurring in section 51 
of the Act will be totally inappropriate 
and in-apposite to the mortgagor recover- 
ing from the mortgagee possession of the 
mortgaged property and therefore section 
51 of the Act can have no application to 
a case of improvements effected by the 
mortgagee in possession. The claim for 
improvements effected by a mortgagee in 
possession is solely governed by section 
63-A of the Act and not section 51 of the 
Act. One of the conditions for the appli- 
cation of section 51 is that the transferee 
must make an improvement on the pro- 
perty “ believing in good faith that he is 
absolutely entitled thereto’. In the case 
of ordinary mortgage, it is impossible to 
hold that the mortgagee can ever believe 
in good faith that he is absolutely entitled 
thereto. The question whether a trans- 
feror of immoveable property believes in 
‘good faith that he is absolutely entitled 
thereto is a question of fact. 

[Paras, 11, 14, 15 and 16.] 


Held on facts, that section 51 cannot be 
invoked by the respondents, and that it is 
impossible to hold that when he prede, 
cessor-in-interest of the respondents impro; 
ved or dug the well, he in good faith 
believed that he was absolutely entitled 
to the property. It was further held that 
the respondents were not entitled to the 
value of the improvements on any general 
considerations of equity. 


Appeal against the Decree of the District 
Court, Tiruchirappalli, dated 7th Decem- 
ber, 1965, in Civil Miscellaneous Appeal 
No. 51 of 1965 preferred against the 
Decree of the Court of the District Munsif 
of Kuzhithurai in I.A.No. 114 of 1963 in 
‘Original Suit No. 525 of 1957. 

S. Amudachari and A. V. Raghavan, for 
Appellant’ 

S. Sitarama Iyer and S. Rajarama Iyer, for 
Respondents. 

The Court delivered the following 


Juvement :—-The appellant herein was 
thesecond plaintiffin O.S.No. 525 of 19573 
on the file of the Court of the District 
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Munsif of Kulitalai and the second respon- 
dent in I.A. No. 114 of 1963 therein. The 
suit itself was one for redemption of the 
mortgage instituted by the first plaintiff, 
who is dead, on the basis of a document 
dated 4th August, 1930, executed by the 
first plaintiff’s predecessors-in-interest in 
favour of the respondents’ predecessor- 
in-interest. That document was in the 
form of an absolute sale with a condition 
that the vendee should reconvey the 
property, whenever the vendor paid the 
consideration. In the suit for redemption 
that document was construed as a mort- 
gage by conditional sale and the suit for 
redemption was decreed. The conclusion 
that the transaction constituted a mort- 
gage by conditional sale was confirmed by 
the first appellate Court and by this Court 
in Mariyayi Ammal and 4 others v. Family 
Manager, Rengappa Naicker, disposed of by 
Anantanarayanan, J., as he then was, on 
25th April, 1962. In the second appeal, 
a further question arose as to the right 
to recover the value of the improvement 
said to have been effected in the form of 
digging a well in the property by the 

redecessors-in-interest of the respondents 

erein. With regard to the value of the 
said improvement as well the liability 
to pay the same by the present appellant, 
the matter was remanded. This is what 
this Court stated on that occasion : 


` The first Court will now specifically 
consider whether there is a well in the 
said items, which was not in existence 
at the time of the original transaction, 
and whether defendants are not en» 
titled to the value of the well on the 
ordinary presumption that, since it is 
an artificial construction which came 
into existence during the period of the 
mortgage it must have been constructed 
only by them. The question whether, 
under law, the defendants are entitled 
to the entire value of that improvement, 
will, of course, also have to be gone into 
by the trial Court and embodied in the 
final decree.” 


It is thereafter, I.A. No. 114 of 1963 was 
filed by the respondents herein under 
Order 34, rule 8, Code of Civil Procedure, 
to direct the appellant herein to pay the 
respondents a sum of Rs. 2,000 by way 





1. S.A. No. 405 of 1960. 
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-of compensation for improvement said 
‘to have been effected in respect of item 1 
of the suit property. In this inter- 
locutory application, two questions arose. 
‘One was the fact and value of the improve- 
ment and the second was the liability 
-of the appellant to pay the said value. 
As far as the fact and the value of the 
improvement was concerned, the learned 
District Munsifcame to the conclusion that 
the well was dug by the mortgagee and its 
-value was Rs. 1,000. With regard to the 
liability of the appellant to pay the said 
-value, the learned District Munsif nega- 
tived the same. Before the learned Dis- 
trict Munsif and in the affidavit filed in 
support of the said interlocutory applica- 
tion, the claim was made on the basis of 
section 63-A of the Transfer of Property 
Act, hereinafter called the Act, and the 
learned District Munsif pointed out that 
no case had been put forward, nor had 
it been proved so as to invoke section 63-A 
(2) of the Act. With reference to section 
‘63-A (1) of the Act, the learned District 
Munsif pointed out that there was no 
contract between the parties to pay the 
‘value of the improvement by the mort- 
-gagor and therefore the respondents herein 
were not entitled to the same. An argu- 
ment was advanced that the respondents 
herein would be entitled to the said value 
under section 51 of the Act and that claim 
-also was negatived by the learned District 
Munsif. In this view, the said Inter- 
locutory application was dismissed by 
the learned District Munsif on 17th 
December, 1964. Against the said dis- 
missal, the respondents herein preferred 
an appeal to the learned District Judge of 
‘Tiruchirappali, who, on 7th December, 
1965, allowed the appeal. The learned 
District Judge confirmed the conclusion 
of the learned District Munsif, on the value 
of the improvement, but he differed with 
regard to the right of the respondents 
herein to receive the said ue. He 
pointed out that the construction of the 
well in a pucca way had been done 12 
years after' the document, dated 4th 
August, 1930, and under section 51 of the 
Act, the respondents would be entitled 
to the said value. For the purpose of 
coming to this conclusion, he primarily 
relied on a decision of this Court in 
Pandiyan Pillai v. K.V. Vellayappa Rowther 
and another}. It is against the judgment 
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and decree of the learned District Judge 
that the present second appeal has been 
preferred by the second respondent in the 
interlocutory application who was the 
second plaintiff in the suit. 


2. The contention of the learned Counsel 
for the appellant is that section 51 of the 
Act has no application to the case of mort- 
gage, since it is section 63-A of the Act 
that is exclusively applicable and also on 
the facts and circumstances of this case, 
section 51 of the Act cannot be applied. 
The learned Counsel for the respondents 
counters this contention. Therefore, the 
question for consideration is whether the 
view of the learned District Judge is 
correct. 


3. For the p se of considering this 
question, it is desirable to refer to the 
statutory provisions themselves, In the 
first place, section 51 of the Act is as follows: 


“ Section 51. When the transferee of 
immovable property makes any 
improvement on the property believing 
in good faith that he is absolutely 
entitled thereto, and he is subsequently 
evicted therefrom by any person having 
a better title, the transferee has a right 
to require the person causing the evic- 
tion either to have the value of the 
improvement estimated and paid or 
secured to the transferee, or to sell his 
interest in the property to the transferee 
at the then market value thereof, 
irrespective of the value of such impro- 
vement. 


The amount to be paid or secured in 
respect of such improvement shall be 
the estimated value thereof at the time 
of the eviction. 


When, under the circumstances afore- 
said, the transferee has planted or sown 
on the property crops which are growing 
__ when he is evicted therefrom he is enti- 
tled to such crops and to free ingress 
and egress to gather and carry them.” 


This section (section 51) occurs in Chapter 
II of the Act under the heading “of 
Transfers of property by act of parties”. 
Chapter IV of the Act deals with mort- 
gages of immovable property and charges. 

ection 63 dealt with accession to mort- 
gaged property. It provided that where 
mortgaged property in possession of the 
mortgagee has, during the continuance 
of the mortgage, received any accession, 
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the mortgagor, upon redemption, shall, 
in the absence of a contract to the con- 
trary, be entitled as against the mort- 
gagee to such accession; where such 
accession has been acquired at the expense 
of the mortgagee and is capable of separate 
possession or enjoyment without detriment 
to the principal Pan the mortgagor 
desiring to take the accession must pay to 
the mortgagee the expense of acquiring 
it ; if such separate possession or enjoy- 
ment is not possible, the accession must 
be delivered with the property and the 
mortgagor is liable, in the case of an 
acquisition necessary to preserve the 
property from destruction, forfeiture or 
sale, or made with his assent, to pay the 
proper cost thereof, as an addition to the 
principal money with interest. Section 
72 of the Act dealt with the rights of 
mortgagee in possession and section 72 (b) 
provided that a mortgagee may spend 
such money as is necessary for the preser- 
vation of the mortgaged property from 
destruction, forfeiture or sale, and may, 
in the .absence of a contract to the con- 
trary, add such money to the principal 
money, with interest. Thus, it will be 
seen that there was no specific provision 
in Chapter IV of the Act dealing with 
mortgages to cover a case where a mort- 
gagee in possession effects improvements. 
It is in this situation there was a conflict 
of decisions by the Courts in India with 
regard to the right of a mortgagee in 
possession to recover the value of improve- 
ments effected by him. 


4. In Arunachala Chetti v. Sithayi Ammal 
and another!, a Bench of this Court held 
that in view of section 72 (b) of the Act, 
if the expenditure incurred was not neces- 
sary to preserve the house from destruc- 
tion, the mortgagee was not at liberty to 
effect improvements and charge the mort- 

r therewith. This decision was 
ollowed by a Bench of the Allahabad 
High Court in Rupan Singh v. Champalal?. 
That case dealt with a mortgage of a 
house, the mo being in possession. 
A portion of the house consisting of a 
kachcha room fell down. The mortgagee 
replaced this at a cost of Rs. 147-6-0, 
making it pucca. But he then proceeded 
to add without the consent of the mort- 
gagor an upper storey at a cost of 


1. (1896) I.L.R. 19 Mad. 327, 
2. (1915) LL.R. 37 All. 81. 
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Rs. 113 and a stair-case costing Rs. 46-8-6, 
and on suit by the mortgagor for redemp- 
tion, he claimed a right to add the various 
sums so spent to the principal mortgage 
money. The Allahabad High Court 
agreed with the District Judge and allowed 
the cost of a new room which was put up 
in replacement of the kachcha room that 
fell down, but disallowed the claims in 
respect of the other two items. With 
regard to those two items, the learned 
Judges pointed out that they altered the 
whole character of the house and were 
certainly not covered by any of the provi- 
sions of section 72 of the Act and if regard- 
ed as accessions to the property acquired 
at the expense of the mortgagee, they 
were not necessary to preserve the property 
from destruction or made with the consent 
of the mortgagor, and as they could not 
be separated from the rest of the property 
without detriment to it, the mortgagor 
was not bound to pay the cost of them 
under section 63 of the Act. The con- 
tention of the mortgagee was that section 
63 was inapplicable and that apart from 
section 72 or any other provision of the 
Act, he was entitled to be recouped the 
cost of the upper storey and stair-case on 
the ground that they were lasting improve- 
ments reasonably made for the benefit 
of the property which added to the selling 
value thereof and for this purpose relied 
on another decision of the Allahabad High 
Court, which followed and applied the 
decision of the Court of Appeal in 
Shepard v. Fonest. The learned Judges 
pointed out that even assuming for the 
moment that the Court was entitled[to 
go outside section 72 of the Act and apply 
the decision in Shepard v. Jonest, to the 
case before them, they found nothing in 
that decision which in any way helped the 
appellant mortgagee and in their opinion 
the mortgagee had no right whatever to 
add an upper storey to the house for his 
own benefit and at the expense of the 
mortgagor, and considering the value of 
the original house, they could not hold 
that the expenditure incurred was reason- 
able. The following observations of the 
learned Judges are significant : 


“Nothing is said in the Act about 
sea erate for improvements and 
we think that the Legislature advisedly 
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refrained from including in the Act any 
provision which would enable a mort- 
gagee, without consent of the mortgagor, 
to add to and improve, or alter the 
property.: Such a power in the hands 
of the ordinary mortgagee in this 
country would obviously lead to much 
litigation; and the Legislature was, we 
think, well advised in restricting the 
poe of the mortgagee within narrow 

its.” 

l 
8, Another Bench of the same High 
Court in ' Gopi Lal and others v. Abdul 

Hamid and ‘others1, pointed out : 


“Section 51, Transfer of Property 
Act, is to be found in Chapter II of the 
Act which deals with general principles. 
It has not found place in Chapter 4 
which deals with mortgages. Section 
63, Transfer of Property Act, deals with 
cases like the one before us. Under 
section 63, when a mortgaged property 
receives an accession and that accession 
is acquired at the expense of the mort- 
gagee, certain rights and liabilities 
follow. :We find, therefore, that a 
specific rule of law has been enacted for 
the purposes of guiding the Courts 
where the mortgagor and the mortgagee 
are concerned. Only when special rules 
are not available it would be necessary 
to fall back on general rules. In this 

- view, section..51, Transfer of Property 
Act, should have no application to the 
present case.”’ 


It may be mentioned that that decision 
also dealt with a case ofimprovemens by a 
mortgagee; and the learned Judges have 
taken a rather extreme view, since section 
63 of the Act dealt with a case of acces- 
sion, while section 51 of the Act dealt with 
a case. of improvement and therefore it 
could not have been stated that both the 
sections dealt with the same subject- 
matter, one being general and the other 
being special and the special excluded 
the applicability of the general. 


46. The decisions on the other side were 
mostly those of the High Court of Bombay. 
Nijalingappa Nijappa Halagatti v. Chanba- 
sawa Kom: Satavirappa Nesari and another?, 
was a case relating to a suit for redemp- 
tion in which the mortgagee claimed that 
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he had improved the property by sinking a 
well at a cost of Rs. 1,300 and he must be 
paid the same. Batchelor, Acting G.J. 
stated : 


“The point is not perfectly clear by 
reason of the silence of the Transfer of 
Property Act upon the question of the 
mortgagee’s rights to recover from his 
mortgagor the reasonable and proper 
costs of lasting improvements. It is 
consequently contended on behalf of the 
Respondents that a mortgagee in India 
is not entitled to make any such claim. 
In support of that argument Counsel 
cited the decision of the Madras High 
Court in Arunachalla Chetty v. Sithayi 
Ammal!, No doubt if reference be 
made to the phraseology of section 72 of 
the Transfer of Property Act, there is 
room for the contention that the mort» 
gagee is not entitled to improve the 
property, though he may spend money 
in preserving it, and in managing it, 
as a person of ordinary prudence would 
manage it, as he is required to do under 
section 76. I am also bound to admit 
that I do not think that the case before 
us can fairly be brought within the 
purview of section 63 of the Act, which 
makes provision for accessions to mort- 
gaged property. 


I think we are confronted with the 
plain question whether silence of the 
Transfer of Property Act upon this 
point should lead the Court to decide 
that a mortgagee in India is never 
‘entitled to recover from his mortgagor 
the reasonable costs incurred in lasting 

- improvements. In my opinion this 
question should be answered in favour 
of the mortgagee. If the Indian 
Statute had expressly deprived the 
mortgagee of this right, there would of 
course be an end of the matter. But the 
Statute has not done so, and from its 
mere silence I am not prepared to infer 
that the intention of the Legislature was 
that this right should never be recog- 
nised.”’ 

Marten, J., who constituted the other 

learned Judge of the Bench, stated.: 


e As regards the ‘point under the 
Transfer of Prope Act, I think 
that the silence of the Act does not 


—_— 
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prevent us from doing what is spoken 
of by their Lordships of the Privy 
Council in Henderson v. Astwood', as 
common justice, namely, in a proper 
case to allow a mortgagee the benefit 
of money laid out by him so far as it 
has enhanced the value of the mort- 
gaged property.” 
However, the learned Judge added the 
following caution, namely, “‘that in 
allowing the costs of improvements, the 
Court must naturally be on its guard 
against extravagant or unfounded claims, 
It was said in argument that if we were to 
allow a mortgagee to charge for improve- 
ments, the Courts might be exposed to all 
sorts of extravagant demands on the part 
of the mortgagees. The answer is that 
the Court should inquire strictly into the 
bona fides and fairness of the claim in each 
particular case.” 


7. Thenext decision of the Bombay High 
Court is that rendered in Dnyanu 

Gaikwad v. Pakira Walad Ebram Lohar?. 
That case also dealt with a claim of the 
mortgagee, in a suit for redemption, for 
the value of the improvements. The 
learned Judges in that case, did not 
actually decide the question in terms of 
the provisions contained in the Transfer 
of Property Act and were more guided 
by the general sense of equity, to allow a 
reasonable value of improvements effected 
by the mortgagee. Macleod, G.J., pointed 
out : 


‘ Assuming for the purpose of argu- 
ment that the decision in Nijalingappa 
v. Chanbasawa?, is corect and that the 
mortgagee was a bona fide purchaser and 
therefore he is entitled to what has been 
spent on reasonable lasting improve- 
ments apart from the provisions of 
section 72 of the Transfer of Property 
Act, it becomes a question what are 
reasonable improvements. To begin 
with, there is the principle of equity 
that the mortgagee should not be 
allowed to improve the property to such 
an extent as to deprive the mortgagor, 
in effect of the right to redeem. In 
the case referred to, the improvement 
which the mortgagee asked for was 
less than the value of the mortgage and 








1. L.R (1894) A. C. 150 at 163. 
2. (1921) LL.R. 45 Bom. 1301. 
3. (1919 LL.R. 43 Bom. 69. ` 


THE MADRAS LAW JOURNAL REPORTS 


[1971 


in the case of Shepard v. Fones!, the- 
case relied upon in Henderson v. Astwood?, 
the cost of the improvements asked for- 
was £83 on a mortgage of £4,000. 
I do not think that this aspect of the 
mooi was properly considered by 
e Court below. We have no doubt 
that it is unreasonable that a mortgagee 
could ever be allowed to improve the 
mortgaged property to the extent of` 
twenty or twenty-three times the mort- 
gage amount, which would have the 
result in most cases of depriving the- 
mortgagor of his right to redeem.” 


After referring to the facts that the defen- 
dants in that case had the advantage 
of their improvements for a considerable 
number of years and to some extent they 
must have been paid for the cost of their 
improvements, the learned Judges allowed 
a sum of Rs. 1,200 by way of value of the: 
improvements to the defendants-mort- 
gagees. Thus, though the learned Judges 
did allow a sum of Rs. 1,200 for the value 
of improvements, it cannot be said that 
they have decided that case specifically 
on the basis of the liability of the mort- 
gagor to pay the same, either under 
section 51 or under any other particular 
principle of law. 


8. It is in this state of conflicting deci- 
sions, the Transfer of Property (Amend- 
ment) Act (XX of 1929), introduced 
section 63-A of the Act, which is as 
follows: 


“63-A. 
en in possesion of the mortgagee 
as, during the continuance a ae 
mortgage, been improved, the mort- 
gagor, upon redemption, shall, in 
the absence of a contract to the con- 
trary, be entitled to the improvement; 
and the mortgagor. shall not, save 
only in cases provided for in sub- 
section (2), be liable to pay the cost 
thereof. i 


(1) Where mortgaged pro- 


(2) Where any such improvement was 
effected at the cost of the mortgagee 
and was necessary to preserve the 
property from destruction or deteriora- 
tion or was: necessary to prevent the 
security from- becoming insufficient 
or was made in compliance with the 
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lawful order of any public servant or 
public authority, the mortgagor shall, 
in the absence of a contract to the 
contrary, be liable to pay the proper 
cost thereof as an addition to the 
principal money with interest at the 
same rate as is payable on the principal, 
or, where no such rate is fixed, at the 
rate of nine per cent. per annum, and 
the profits, if any, accruing by reason 
of the improvement shall be credited 
to the mortgagor.” 


The relevant notes on clauses, which was 
annexed as an appendix to the Report 
of the Special Committee, to which the 
Bill drafted by the Legislative Department 
of the Government of India was submitted 
for scrutiny states: 


‘¢ Section 63 applies to accessions only: 
There is no express provision in the 
Act allowing a mortgagee to make 
improvements to the mortgaged pro- 
perty. In the absence of such express 
provision it has been held in some cases 
that a mortgagee is not entitled to 
charge or obtain any compensation for 
improvements made in Arunachala Chetty’s 
case!, On the other hand, some Courts 
following the English decisions in 
Shepard v. Jones?, Sandon v. Hooper®, 
Henderson v. Astwood*, have held that 
a mortgagee should have a charge for 
improvements if they are reasonable. 
According to the English Law, as 
summarised by Fisher on Mortgage 
(Article 1782, 6th edition), ‘“‘the 
improvements must always be reason- 
able having regard to the nature and 
value of the estate; for, if it were not so, 
a weapon would be put in the mort- 
gagee’s hands with which he might 
greatly clog the right of redemption; 
which he' has no right to make more 
expensive: than is necessary to keep 
the estate in good repair and working 
order and to protect the title.” The 

lish cases on the ‘subject are also 
reviewed in Coote on Mortgage, where 
it is pointed out that the later decisions 
are more favourable to the mortgagee 





1. (1896) LL.R. 19 Mad, 327; (1915) LL.R. 37 
2. 21Ch.D. 469. 

3. 6 Beav 246, | 

4. LR. (189) A.C. 150. 


than the older authorities. In the 
8th Edition of Coote on Mortgage, the 
law is thus expounded (p. sae 
** Unless the sanction of the mortgagor 
has been obtained, the mortgagee 
will not be allowed for substantial 
repairs, not being strictly necessary, or 
for improvements, unless the value of 
the property has been increased there- 
DY AE Indeed, according to 
some older cases, even substantial 
improvements have been disallowed, 
ess done with the consent of, or 
acquiescence after notice by, the mort- 
gagor. A mortgagee can hardly be 
said to be safe in making improvements 
in the mortgaged property without 
such consent or acquiescence. But the 
tendency of later decisions appears to 
be more favourable to the mortgagee 
in this respect and it has been laid 
down that, prima facie, a mortgagee who 
had expended money in improvements 
is entitled to an enquiry whether the 
outlay has increased the value of the 
property, and to be allowed such 
outlay so far as the value is proved to 
have been increased thereby.” 


We prefer to adopt in India the view 
summarised in Fisher on Mortgage 
except that we do not consider it 
desirable to leave it to the Court to 
determine in each case what improve- 
ments are reasonable and what not. 
We accordingly propose to have a 
uniform and definite rule, namely, 
that no mortgagee shall be entitled 
to charge for any improvements unless 
they are made to preserve the property 
from destruction or deterioration or 
unless they are necessary to prevent 
the security from becoming insufficient 
or made in compliance with the lawful 
order of any public servant or public 
authority. We accordingly propose 
to add a new section 63-A dealing with 
improvements. We have  through= 
out guarded the right of private con- 
tract.” - 


(Fort: St. George Gazette—Part III 


dated 7th May, 1929—pages 42 to 133 
at 73). x 2 

9. ‘The following significant features ‘can 
be noticed in section 63-A of the Act: 
(1)- This section expressly and specifically 


with improvements miade iby. a 
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morgane in possession to the mort- 
gaged property. (2) Under sub-section 
(1) the Mortgagor will be entitled to 
the improvement, in the absence of a 
contract to the contrary and this sub- 
section does not restrict the nature or 
the p se of the improvement. (3) 
Sub-section (2) deals with improvement 
which is necessary to preserve the pro- 
perty from destruction or deterioration 
or which is necessary to prevent the 
security from becoming insufficient or 
which is made in compliance of the lawful 
order of any public servant or public 
authority. In such cases, the mortgagor 
is liable to pay the proper costs of such 
improvement, in the absence of a contract 


to the contrary. 


10. In view of the existence of this 
specific provision dealing with improve- 
ments effected by a mortgagee in‘ posses- 
sion to the mortgaged property, the 
question for consideration is whether 
any reliance can be placed upon section 
51 of the Act for allowing the cost of 
improvements to a mortgagee. This 
uestion arises in this form, because in 
e present case, it is admitted before me 
that it does not come under section 63-A 
of the Act; the improvement in the present 
case was not effected for one or more of 
the purposes mentioned in sub-section 
(2) of section 63-A of the Act and there- 
fore the case does not fall within the said 
sub-section. There was no case that 
there was a contract to the contrary as 
contemplated by sub-section (1) of 
section 63-A of the Act and consequently 
sub-section (1) also is not attracted, 


11. For more than one reason, I am 
of the view that section 51 of the Act 
cannot be invoked by the respondents 






tion 63-A is a special provision dealing 
ith improvements effected by a mort- 
gee in possession. It is well settled 
that a ial provision excludes the 
pplicability of a general provision. It 
is in this context, I shall have now ‘to 
examine the decision of this Court in 
Pandiyan Pillai v. K. V. Vellapappa Rowther 
and another’, on which reliance is placed- 





dey (1917 33 MLJ. 316: 6 L.W. 588. 
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by the learned District Judge as well as 
by the learned Counsel for the respon- 
dents before me. That case dealt with 
a suit for a declaration that the pro- 
perty in the suit was liable to be attached 
in execution of a decree obtained by the 
plaintiff against the second defendant. 
The second defendant had mortgaged 
the property in 1894 to the first defendant. 
But in 1gor, the second defendant had 
transferred the patta to the first defen- 
dant. In October, 1912, the plaintiff 
attached the property in execution of his 
decree. The first defendant preferred 
a claim which was allowed. Thereupon, 
the plaintiff instituted the suit. The 
contention advanced on behalf of the 
first defendant was that the mortgage 
was an anomalous one, that the condition 
for converting it into an absolute sale 
after four years worked itself out, and 
that the first defendant became the 
absolute owner. The learned Judges of 
this Court did not accept that contention 
and they found that it was a combination 
of a usufructuary ' and simple mortgage 
and as such is covered by the exception 
mentioned in section 98 of the Act. They 
also added that in that view, the condition 
for converting the mortgage into a sale 
was a clog on the equity of redemption 
which should be relieved against. 
Rejecting the other case that the mort- 
gagee acquired title by prescription to the 
property, the learned Judges held that 
the' plaintiff had a right to attach the 
property. Thereafter the following pas- 
sage occurs in the judgment: 


“ The last question relates to improve- 
ments. We are not determining their 
value. But as the decree ofthe District 

- Judge says that the plaintiff should sell 
the property subject only to the mort- 
gage, it is necessary to point out that 
the sale should be subject to the value 
of the improvements if any, as well. 
No doubt it is only when the st 
defendant is evicted that he-can claim 
to be paid their value; but nonethe- 
less, the decree should make it clear 
that the sale is subject to the value of 
improvements and that the rst defen- 
dant is entitled to be paid their value 
before eviction. 


We feel no doubt that the 1st defen- 
dant was a bona fide transferee. We ` 
think that all that the Courts should 
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require of him is proof that he made 
the improvements honestly believing 
that he was the owner of the pro- 
perty.”’ 
After referring to a few decisions, the 
learned Judges proceeded to state as 
follows: 


“The principle of section 51 of the 
Transfer of Property Act is applicable 
to this case. See also Henderson v. 
Astwood’, Mr. Krishnaswami Aiyar, 
vakil for the respondent, contended 
that as the document is incapable of 
conferring title as owner, there can be 
no question of bona fides in making 
improvements. If the transferee acted 
recklessly and in utter disregard of 
obvious facts, he could not be said to 
be acting bona fide. That was all 
that was laid down in Maddusami 
Stddappa v. Bhaskara Lakshmi Narasappa*. 
In the present case, the form of the 
document and the conduct of the mort- 
gagor and of the mortgagee show that 
the first defendant honestly believed 
himself to be the owner of the property.” 


12. In my opinion, this decision does 
not in any way help the case of the res- 
pondents. In the first place, this.decision 
‘was rendered before the introduction of 
section 63-A of the Act by the Amend- 
ment Act XX of 1929. Consequently, 
this cannot be authority for the proposi- 
tion that section 51 applies to such cases 
‘even after the enactment of section 63-A. 
‘Secondly, there is absolutely no discussion 
whatever in the judgment as to the 
language of section 51. The judgment 
merely refers to the argument of the 
Counsel for the respondent that the 
‘document being a mortgage, it was 
incapable of conferring the title as owner, 
‘but does not deal with that argument. 
‘Lastly, the whole decision can be distin- 
‘guished, as has been done by the Allaha- 
‘bad High Court in Gopi Lal and others v. 
Abdul Hamid and others8, referred to 
already. This is what the learned Judges 
of the Allahabad High Court say with 
reference to this decision, namely 





Pandiyan Pillai v. K. V. Vellayappa 
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“ Tt does not discuss the law and makes 
no reference to section 63, Transfer 
of Property Act. Their Lordships 
were of opinion that the mortgage was 
an anomalous one under section 98, 
Transfer of Property Act, and that 
fact, partially at least, influenced their 
judgment. Further, if we look to the 
facts of the case, we shall find that it 
was not a suit for redemption at all. 
It appears that a mortgagee executed 
certain improvements on the mort- 
gagor’s property and then the mort- 
gaged property was attached at the 
Instance of a simple money decree- 
holder who held the decree against 
the mortgagor. The mortgagee, there- 
upon preferred a claim which was 
allowed. Thereupon the decree- 
holder brought the suit in order to 
obtain a declaration that the property 
was liable to be sold and the question 
arose whether the amount of the mort- 
gage money alone should be notified 
as a charge on the property or also 
the value of the improvements, It 
will be noticed that the case was 
somewhat similar to English cases 
cited above. If the decree-holder was 
going to sell the property with the 
improvements and if he was going to 
enjoy the benefit of a larger value due 
to the execution of the improvements, 
1t was not fair that the party who made 
the improvements should have 4 his 
costs of the improvements paid to him. 
These were the facts of the case, and, 
on right principles the case is no 
authority for what we should do in a 
suit for redemption.” 


The English cases referred to are the 
same, namely, Shepard v. Jones! and 
Henderson v. Astwood*, 


13. I asked the learned Counsel for 
the respondents to bring to my notice 
any decision of any Court in this country 
applying section 51 of the Act to a case 
of improvement effected by a mortgagee 
Im possession, after section 63-A of the 
Act was introduced into the statute. 
Learned Counsel after taking time for 
the purpose confessed that he was not 
able to place his hands on any such 
decision. 


oS 
1. (1883) 21 Ch. D. 469, 
2. L.R, (1894) A.C. 150, 
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14. Even assuming that section 63-A 
of the Act does not exclude the application 
of section 51 of the Act to the case of 
improvements effected by a mortgagee 
in possession, still in my view, the said 
section 51 in terms has no application. 
Section 51 refers to “‘a transferee of im- 

ovable property being evicted there- 
from by any person having a better 
title. The mortgagor suing for redemp- 
tion or recovery of ion cannot be 
said to be a person having a better title, 
evicting the person in occupation. When 
the section uses the expression ‘“‘any 
person having a better title.” it contem- 
lates a person other than the transferor 
and from the very nature of the case it 
cannot refer to the transferor himself. 
The expression, “a better title’? must 
necessarily mean title better than that of 
the transferor because the section assumes 
that the transferee acquires title from the 
transferor and therefore the title of the 
transferor and the transferee are one and 
the same. Further, if the transferor 
happens to be the evictor asserting a 
better title, other considerations such as 
ithe transferor being estopped from dero- 
gating from his own grant will arise, 
No doubt there is a stray sentence in 
the judgment of the Bombay High 
Court in Harilal Ranchod and others v. 
Gordhan Keshav and others, wherein it 
is stated: 


“ It is argued for the appellants that 
that section only applies, if the trans- 
feror is not the evictor. But in our 
judgment that is not the true view of 
the section, and we see no reason why 
its operation should be cut down in 
the way suggested. On the contrary, 
in Durgozt Row v. Fakeer Sahib?, a case 
of Mohammedans, where a mother, 
purporting to act as de facto guardian 
of her minor son, sold property and 
it was held that the sale was not binding. 
Sir Arnold White and Mr. Justice 
Subrahmanya Ayyar held that section 
51, Transfer of property Act, applied. 
Accordingly the transferee from the 
mother was held entitled to have an 
account taken of the improvements 
effected by him.” 


— 


1. LL.R. 51 Bom. 1040: A.I.R. 1927 Bom. 
6il. 
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There is no reason given in the judgment 
for coming to the conclusion that the 
section contemplates the evictor being 
the transferor. Secondly such a con- 
clusion was not necessary for the disposal 
of the case, because that was a case in. 
which the mortgage was executed by the 
father on behalf of the minor son in 1901 
and subsequently the uncle of the minor, 
purporting to act as his guardian redeem- 
ed the mortgage and sold the property 
and it is after all these in 1921, the son. 
instituted the suit for redemption of the 
mortgage. Certainly, the son (assuming 
that he could be properly termed as an 
evictor) was not the transferor, since it 
was his father who mortgaged the pro- 
pe Thirdly, the decision of the 
Madras High Court referred to therein. 
dealt with the case of a sale effected by 
a Muhammadan mother as de facto 
guardian of the minor son, where subse- 
quently the minor son sought to recover 
possession of the property on the ground 
that the sale was not valid. Hence the 
evictor was different from the transferor 
and therefore the decision could not 
have been an authority for holding that 
under section 51 of the Act, the transfero 
himself can be evictor. Even the expres 
sion, “evicted”? occurring in section 5 
does not ap to be appropriate or 














requiring the mortgagee, where 
mortgagee is in possession of the mortga- 
ged property, to delivery possession thereo 
to the mortgagor. Article 148 of First 
Schedule to the Limitation Act, 1908 an 
Article 61 (a) of the Schedule to the 


inapposite to the mortgagor recoveri 
from the mortgagee possession of the 


mortgagee in possession. 
15. There is one decision of this Courts 
which, though not elaborate, is conclusive 
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on this point and binding on me, namely, 
P. Subbiah Iyer and another v. Pichiah 
Pillai and others!, In that case there was 
an othi with a condition that if the oth 
was not redeemed within 7 years, the mort- 
gagee would become absolutely entitled 
to the property on the expiry of the said 
period of 7 years. The mortgagee subse- 
quently alienated the property and the 
mortgagor’s representatives filed a suit 
for redemption. The defence was that 
the defendants became absolutely entitled 
to the property and alternatively they 
contended that they had spent a sum of 
Rs. 4,500 by way of improving the pro- 
perty and claimed the same. A Bench 
of this Court held that the clause in the 
oti giving the mortgagee the absolute 
title to the mortgaged property, if the 
mortgagor failed to redeem within a 
period of 7 years would be a clog on the 
equity of redemption. With regard to 
the question of improvements, after 
referring to the decisions of this Court in 
Arunachala Chetti v. Sithayi Ammal? and 
Pandian Pillai v. Vellayappa Rowther® 
and that of the Allahabad High Court 
in Gopilal v. Abdul Hamid‘, this Court 
pointed out that there is a distinction 
between a suit against a mortgagee and 
the one against an absolute transferee 
from the mortgagee and a mortgagee 
as a mortgagee cannot claim for the value 
of improvements under section 51 of the 
Act. The Court also pointed out that a 
suit for redemption against a mortgagee 
in possession would fall under Article 148 
of Schedule I of the Limitation Act, 1908 
while a suit for recovery of possession of 
the property which has been mortgaged 
but subsequently transferred by the 
mortgagee for valuable consideration is 
governed by Article 134 of Schedule I 
of the Limitation Act, 1908 and section 
63-A of the Act will apply to a case of 
the mortgagee claiming the value of 
improvements and a transferee of the 
mortgaged: property as such from a 
mortgagee as distinguished from an 
assignee from a mortgagee will be entitled 
to claim the value of improvements 
only under section 51 of the Act. The 
learned Judges stated: 








1. LL.R. (1969) 3 Mad. 535: (1970) 1 M.L.J. 
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“c It is true a mortgagee as a mortgagee 
cannot claim for the value of improve- 
ments under section 51 of the Transfer 
of Property Act as his claim would be 
governed by section 63-A.......... 
Thus if a mortgagee transfers or assigns 
his mortgage right to another, the 
transferee would also be a mortgagee, 
whose claim for improvements would 
fall under section 63-A of the Transfer 
of Property Act. The claim of the 
first defendant in this case which is 
governed by Article 134 of the Limita- 
tion Act clearly falls within the terms 
of section 51 of the Transfer of Pro- 
perty Act and there is nothing on 
principle to deprive him of the benefits 
of that section.” 


Thus, this decision is an authority for the 

proposition that the claim for improve- 

ments effected by a mortgagee in posses- 

sion is solely governed by section 63-A 

A the Act and not by section 51 of the 
ct. 


16. There remains only the last consi- 
deration with regard to the applicability 
of section 51 of the Act. One of th 
conditions for the application of section 51 









gage, it is impossible to hold that th 
mortgagee can ever believe in good faith 
that he is absolutely entitled thereto. 
Even assuming that in certain circum- 
stances and in view of the special features, 
a mortgagee may be held to have believed 
in good faith that he was absolutely 
entitled thereto, no such thing has been 
established in the present case. As a 
matter of fact, the learned District 
Judge does not find as a fact that -the 
predecessor-in-title of the respondents 
in the present case believed in good faith 
that he was absolutely entitled thereto. 
As pointed out by this Court in Durgazt 
Row and another v. Fakeer Sahib and others, 
the question whether a transferee of 
immovable property believes in good 
faith that he is absolutely entitled thereto 
is a question of fact. All that the learned 
District Judge appears to hold is that in 
this case the improvement has been done 
12 years after the document dated 4th 


1. (1907) 17 M.L.J.9 : LL.R. 30 Mad. 197 
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August, 1930, and therefore if really the 
document was an outright sale with condi- 
tion to repurchase, such a condition 
could not have been in force after 
the period of 12 years of the document and 
so, after the period of 12 years, if the 
mortgagee has effected improvements 
over the property, it cannot be stated that 
he was not acting under bona fide belief 
that he was the owner of the property. 
I am of the opinion that this is approa- 
ching the question from the wrong end. 
Simply because the well was dug after a 
period of 12 years from the date of the 
mortgage, it cannot be assumed that the 
improvement was effected by the mort- 
gagee believing in good faith that he was 
absolutely entitled to the property. It 
may be mentioned here that the document 
itself did not prescribe a period of 12 
years for repurchase. On the other hand, 
it provided that the vendee should resell 
the property whenever the vendor paid 
the consideration. Therefore, so long 
as that condition was present, prima facte, 
the predecessor-in-title of the respondents 
could not have believed in good faith 
that he was absolutely entitled to the 
property. It is this Court, (Anantana- 
rayanan, J., as he then was) in S.A. No. 
405 of 1960 which pointed out: 


“ Ordinarily, the limitation would 
appear to be three years, for the 
enforcement of an agreement to recon- 
vey property sold. In any event, it 
is indisputable that such an agree- 
ment should be enforced within 12 
years, which is the maximum period 
within which property absolutely con- 
veyed to another could be got back, 
without any question of adverse 
possession.”’ 


It is this observation which has been 
relied upon by the learned District Judge. 
However, in my opinion, the said obser- 
vation of this Court, cannot retrospectively 
render the improvement effected, as 
one effected by the mortgagee believing 
in good faith that he was absolutely 
entitled to the property. It was not the 
case of the respondents that their pre- 
decessor-in-interest waited for a period 
of 12 years from the date of the mortgage 
for the repurchase of the property by 
the mortgagor and on the expiry of the 
said period of 12 years he honestly believed 
that the right of repurchase had become 
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barred and therefore he had become 
absolutely entitled to the property and 
thereafter effected the improvement. The 
evidence in this case is not clear and speci- 
fic. Exhibits A-1 and A-2 show that 
some sort of improvement was started 
in 1939 and it was carried on till 1943. 
On the other hand, P.W. 1 had stated that 
8 or g years after the purchase, his father 
dug the well and P.W. 5 had stated that 
7 or 8 years after the purchase, the pur- 
chaser made improvements and then 
constructed the well. In view of these 
features, it is impossible to hold that when 
the predecessor-in-interest of the respon- 
dents improved or dug the well, he in 
good faith believed that he was absolutely 
entitled to the property. 


17. On behalf of the Respondents, 
reliance has been placed on a few deci- 
sions, which, in my opinion, do not have 
any bearing on the present case. The 
first decision on which reliance has been 
placed is that on the Bombay High Court 
in Shiddappa Bin Mahalingappa and another v. 
Pandurang Vasudev Chate+, That case 
related to a suit filed by a reversioner to 
recover the property mortgaged by a 
widow. The question for consideration 
was whether he could be held entitled 
to recover the property in the condition 
in which it was when the widow died. 
The learned Judges of the Bombay High 
Court pointed out that if the widow had 
sold the property, that sale would be 
voidable against the reversioner and the 
reversioner would be bound to pay the 
purchaser the amount by which the 
value of the property had been enhanced 
by the improvements effected by him and 
the position of the mortgagee who improves 
the property with the consent of the 
widow cannot be distinguished so as to 
prevent an equity in his favour from 
arising. Therefore, the learned Judges 
held that the reversioner was bound to 
compensate the mortgagee for what he 
spent, on the property, and if he was 
not prepared, the mortgagee was entitled 
to remove what he had placed on the 
property at his own expense. I am of 
opinion that this decision can have no 
bearing on the present question. That 
decision does not refer to or invoke section 
51 of the Act at all, 





1. (1923) LL.R. 47 Bom, 696, 
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18. The next decision relied on is that 
of the Allahabad High Court in Kalyan 
Das v. Jan Bibit. The facts in that case 
are somewhat complicated. But for our 
present purpose, it is enough to state 
that the mortgagor’s sons sold the pro- 
perty absolutely without disclosing the 
mortgage jand thereafter the mortgagee 
instituted 'a suit on his mortgage. The 
purchaser jof the property had incurred 
expenses in rebuilding and improving the 
house. The question was whether the 
purchaser |was entitled to the benefit of 
section 5} of the Act. The learned 
Judges pointed out: 


‘© The crucial question in the case, is : 
Did the defendant reasonably and 
honestly: believe that she was absolutely 
entitled to the property at the time 
when she put up the new building? 
If the' defendant erroneously but 
honestly believed that she was 
absolutely entitled to the property 
conveyed to her by Sri Kishan and that 
she wasinot a trespasser or an assignee 
from a asser and that she had not 
a limited interest in the property 
and was not a tenant, she was justified 
in spending money upon improvements 
by reason of the principle underlying 
section 51, Transfer of Property Act. 
The Transfer of Property Act is not 
exhaustive and does not exclude any 
equitable principle such as may regulate 
the rights and liabilities of the parties 
in a case not specifically provided by 
the Legislature. It is doubtful how far 
section 51, Transfer of Property Act, 
is in terms applicable to the facts of 
the present case. Mt. Jan Bibi has 
not been evicted from the premises 
by a person having a better title. 
It cannot be said that a prior simple 
mortgagee seeking to enforce the 
mortgage has a better title to the 
property. Nòr can it be said that 
Mt. Jan Bibi is a person evicted from 
the premises by reason of the institu- 
tion of the suit although she might 
ultimately be evicted at the instances 
of the auction-purchaser. In con- 
struing section 51, ‘Transfer of Property 
Act, this Court has to adhere to the 
natural; and etymological meaning, 
which can be assigned to the words 
“ evicted therefrom by any person 
a ep A 
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having a better title’? Mt. Jan Bibi 
not being a person evicted and, the 
plaintiff as prior simple mortgagee, 
having only a right to sell the property 
for the recovery of his mortgage dues, 
not being a person having a better title, 
section 51, ‘Transfer of Property Act, 
does not in terms apply, but the rule 
of equity upon which section 51 is based 
may very well be extended to the case’ 
of Mt. Jan Bibi and upon that basis 
the decree of the Court below may very 
well be affirmed.” 


I may mention that the decree passed in 
that case was that the defendant (pur- 
chaser) was entitled to recover Rs. 800 
from the sale proceeds and the plaintiff 
was entitled to sell the property, condi- 
tional on payment of Rs. 800 to the 
purchaser. With regard to the appli- 
cation of section 51 of the Act, this 
decision, far from helping the respon- 
dents, is against them. This decision 
bargained for the security as it was he 
was not entitled to take advantage of the 
subsequent improvement effected to the 
security and if he wants to bring the 
property to sale, as it is on the date of 
the sale, to realise his debt, he must give 
credit for the improvement to the person 
who effected it and he cannot have the 
benefit of that improvement. 


19. The next decision relied on by the 
learned Counsel is Alagirisami Kone v. 
T. J. Andhoni1, That was a case in 
which a tenant made a claim for compen- 
sation for improvements effected by hi 
Jagadisan, J., after holding that section 51 
of the Act can have no application to 
such a case referred to the principle of 
equitable estoppel and the e in 
Ramsdon v. Dyson®, and on the basis of 
that rule held that the tenant was entitled 
to compensation on the particular facts 
of that case. The learned Judge 
stated: 


£ The tenant put up the superstruc- 
ture in pursuance of an agreement with 
the landlord Subramania Iyer, that 
he will not be evicted, and that he 
will also have a right of pre-emption, 
namely, the first option to purchase 
the property from the landlord if and 
when he was inclined to sell. It is 


1. (1961) 1 M.LJ. 158. 
2. (1866) L.R.1 H.L. 129. 
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implicit in this agreement which has 
now been found as a fact by the Court 
below that the tenant will not lose 
the value of the superstructure in any 
event.” 


In view of this circumstance and the 
conclusion, that decision, in my opinion, 
has no relevancy to the present case. 


20. Then, there remains the last argu- 
ment advanced by the learned Counsel 
for the respondents, and that is, outside 
the provisions of the Act, the respondents 
herein will be entitled to the value of the 
improvements, on general grounds of 
equity. I am unable to see how much 
considerations can apply to the facts of 
the present case. In the first place, I 
have already held that in view of the 
resence of the clause providing 
or repurchase, whenever the considera- 
tion is repaid, in the original 
document, the predecessor-in-interest of 
the respondents would not have honestly 
believed that he was absolutely entitled 
to the property. Secondly, there is no 
case that the well was dug with the con- 
sent of the mortgagor. Such a case will 
be totally inconsistent with the actual 
case put forward by the respondents 
herein that the original transaction really 
amounted to an absolute sale. Thirdly, 
the respondents themselves and their 
predecessor-in-interest must have derived 
considerable advantage by the digging 
of the well and would have been paid 
more than what they actually spent during 
all these years. P.W. 1 himself in his 
evidence stated that they made improve- 
ments to the lands to deprive good income 
from the lands. There was no accoun- 
tability on the part of the respondents 
with reference to the income derived 
from the mortgaged property and there- 
fore for all these years they have enjoyed 
the benefit of the improvement in the 
shape of higher yield and income from 
the lands. Under these circumstances, 
I am unable to hold that the respon- 
dents herein are entitled to the value of 
improvements on any general conside- 
rations of equity. 


21. Hence, the decision of the learned 
District Judge holding that the respon- 
dents herein are entitled to the value of 
improvements is incorrect in law. 
Accordingly, the second appeal is allowed 
and the judgment and decree of the 
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learned District Judge are set aside and 
those of the learned District Munsif are 
restored, There will be no order as to 
costs. 


No leave. 


V.K. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, 7. 


S. Rangayya Goundar (died) and others 
Petitioners* 
D. 


Karuppa Naicker and others Respondents, 


(A.) Civil Procedure Code (V of 1908), section 
g—Bar of suit. 


Where a statute prescribes the mode of 
redressing the injury that mode is to be 
resorted to, especially when the statute 
itself bars the matters being taken into a 
civil Court. [Para. 6.] 


(B.) Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), sections 63, 
70 and 108—Dispute regarding management 
and conducting festival of temple—No dispute 
as to nature of office—Applicability of section 
63— Whether suit barred under section 108— 
Prior applications before Deputy Commissioner 
under section 63 (a) and (b) dismissed— 
Effect of—Whether suit barred under section 70 


The question here is not as to whether the 
office of the trusteeship in the suit temple 
is hereditary or not. Both the plaintiffs 
and defendants claim that they are en- 
titled to be trustees of the temple and claim 
to have exercised their right hereditarily. 
Hence the substantial dispute between 
the parties is as to which of them are the 
persons entitled to be in management. 
The dispute centres round as to which of 
the rival claimants is entitled to celebrate 
the annual festival and such a dispute 
cannot fall within the ambit of section 63 
and as such the bar under section 108 will 
not apply. Similarly the orders passed 
by the Deputy Commissioner, holding 
that the applications are not maintain- 
able cannot also bar the suit under section 
70 of the Act. [Para. 7.] 





* CR.P. No. 483 of 1970. 
3rd November, 1970. 


1] 


Velayudha Goundan v. Ponnuswami Udayar 
(1945) 1 M.L.J. g00: A.I.R. 1945 Mad. 
2343; Chinnathambt Mooppan v. Mamundi 
Mooppan, (1966) 79 L.W. 173 : (1966) 
1 M.L.J. 361; Krisknoswami Raju v. Krishna 
Raja, (1966) 79 L.W. 672: (1968) 1 
M.L.J. 119 and Thirumalaiswami Naicker v. 
Villagers of Kadambur, Athur Taluk, (1968) 
81 L.W. 342: I.L.R. (1968) 3 Mad. 
638, relied on. ` 

Petition under section 115 0f Act (V of 
1908) praying the High Court to revise the 
Order of the Court of the District Munsif, 
Sankari, at Salem, dated goth December, 
1969 and made in O.S.No. 1022 of 1966. 


T. Somasundaram, for Petitioners. 
P.C. Parthasarathy, for Respondents. 


The Court made the following 


Orpver.—The above revision has been 
filed against the order of the lower Court 
dated 20th December, 1969 in O.S. 
No. 1022 of 1966 finding preliminary 
Issues 5 and 6 against the defendants and 
holding that the suit as framed is main- 
tainable in the civil Court. 

2. The facts giving rise to this revision 
may be briefly set out. The plaintiffs 
as the descendants and great grandsons 
of Karuppa Naicker and Mari Naicker 
filed the above suit in a representative 
capacity for a declaration that they are 
alone entitled to celebrate the annual 
festival in the suit temple which was to 
commence, on 22nd December, 1966, 
and for an injunction restraining the 
defendants representing the Nattu 
Goundars of the village in which the 
temple is situate and other neighbouring 
villages from interfering with the plaintiffs’ 
celebrating the festival. The said relief 
was claimed by the plaintiffs on the basis 
that the suit temple is an ancient temple, 
that originally their ancestors, Karuppa 
Naicker and Mari Naicker, were the 
hereditary ‘poojaris and trustees, that after 
their death the trusteeship and poojariship 
vested always with the family of the said 
Karuppa Naicker and Mari Naicker, that 
the temple has got inam lands which are 
being enjoyed by the plaintiffs as the 
descendants of Karuppa Naicker and Mari 
Naicker, that the patta for those inam 
lands always stood in the name of the 
members of the plaintiffs’ family, and 
that the title deeds for the inam lands have 
been issued and confirmed by the Inam 


‘ RANGAYYA GOUNDAR Y. KARUPPA NAICKER (Ramanujam, J.). 
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Commissioner in the name of their 
ancestors. They also alleged that the 
annual festival for the above said temple 
was by mamool and custom celebrated 
in the month of Margali and would last 
for three months till the end of Masi, that 
the temple itself is, therefore, called 
“ Moonumasathu Mariamman temple”, 
that when the plaintiffs were arrangi 
to conduct the festival for the year 966 
the defendants as representatives of Nattu ' 
Goundars of the area, with their wealth 
and influence and with the good backing 
of the other villagers in the locality were 
denying the plaintiffs’ right to conduct the 
festival and asserting that right in them- 
selves. The plaintiffs had apprehended 
that the defendants with their status and 
their influence aimed to their right 
to conduct the festival in the suit temple, 
3. The plaintiffs’ claim was resisted by 
the defendants on the ground that 
Karuppa Naicker and Mari Naicker, 
the ancestors of the plaintiffs were neither 
trustees nor poojaris of the suit temple, 
that they used to be appointed as poojaris 
by the Kaniyachikarars of the suit temple 
who were in management, that neither 
Karuppa Naicker nor Mari Naicker nor 
their descendants had any hereditary 
right for the poojariship or the trusteeship 
in the temple, that there were other 
jaris for the suit temple, that the 
trusteeship and poojariship did not vest 
in the family of the said two persons, and 
that the inam has been confirmed in 
favour of the deity by the Inam Commis- 
sioner and not in favour of the said two 
persons as alleged. They also claimed 
that the deity is of the Nattu Vellala 
Goundars residing in certain villages 
nearby, that the administration of the 
temple and its properties had always 
vested from time immemorial in the Nattu 
Vellala Goundars of the above said villages 
that defendants 1 to 4 and four other 
persons were actually in management of 
the temple and its properties as representa- 
tives of the Nattu Vellala Goundars 
residing in those villages, that the family 
of the said 8 persons had been managing 
the suit temple and its properties as 
hereditary kaniyachikarars from the incep- 
tion of the temple and that no outsider 
had ever managed the temple and its 
properties. They also alleged that the 
plaintiffs were not in possession of the 
temple lands, and that they have actually 
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been in possession of the temple lands all 
these years by paying the kist for the same 
from time immemorial and collecting 
lease amounts from their lessees. The 
defendants also denied that the patta 
stood in the name of the decendants of 
the said Karuppa Naicker and Mari 
Naicker, and in their turn claimed that 
they were in management of the temple 
and its properties hereditarily from the 
inception of the temple and that they 
were alone entitled to conduct the festival 
and not the plaintiffs.who have been 
appointed by them as poojaris in the 
temple under their control and supervision, 
Tt was also the defendants’ case that in any 
event some of the plaintiffs’ ancestors had 
by various registered documents parted 
with their rights in the temple in favour 
of the defendants. The defendants also 


contended that the suit as framedis barred - 


both under section 70 and section 108 
of Hindu Religious and Charitable 
Endowments Act, 1959. 


4. On these rival contentions of parties 
as many as 9 issues were framed in the 
suit and Issues 5 and 6 related to the juris- 
diction of the Court to entertain the suit. 
Issues 5 and 6 were: 


Issue 5 :—Whether the suit is barred 
under section 70 of the Madras Hindu 
Religious and Charitable Endowments 
Act of 1959 in view of the order in 
O.A. No. 78 of 1964 and O.A. No. 79 
of 1964 on the file of the Deputy Com- 
missioner, Hindu Religious and Chari- 
table Endowments, Madras. 


Issue 6:—Whether the suit is barred by 
section 108 of the Hindu Religious and 
Charitable Endowments Act of 1959. 


The said two issues were taken up as 
preliminary issues. It appears that some 
of the decendants of Karuppa Naicker 
filed an application under section 63 (b) 
of the Hindu Religious and Charitable 
Endowments Act (hereinafter referred to 
as the Act) before the Deputy Commis- 
sioner in O.A.No. 79 of 1964 for recogni- 
tion of their alleged poojariship right, 
but the said petition had been dismissed 
for default on agth January, 1966. 
Another set of persons had filed another 
application O.A, No. 78 of 1964 before 
the Deputy Commissioner under section 
63 (a) of the Act for recognition of their 
right to do pooja and conduct the festival 
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by mamool and custom. That petition 
also was dismissed on 4th January, 1967, 
as not maintainable. The defendants 
contend that the orders passed in those 
proceedings which had become final will 
bar the entertainment of a suit, under 
section 70 of the said Act. It was alleged’ 
by the defendants that they had also filed 
an application before the Deputy Com- 
missioner in O.A. No. 41 of 1966 for 
recognising their hereditary rights of 
trusteeship and that the same is pending 
disposal. Defendants also contended 
that the relief claimed in the suit is one 
coming under section 63 of the Act and 
as mai the suit was clearly barred by 
virtue of the provisions of section 108 of 
the said Act. The Court below has held 
that the suit is not barred by ‘the provi- 
sions of sections 70 and 108 of the Act. 
The correctness of the said decision has 
been canvassed before me. 


5. From the facts set out above it is 
clear that the substantial dispute between. 
the parties is as to who is entitled to con- 
duct the annual festival in the temple as 
between the plaintiffs and the defendants. 
The plaintiffs claim that right as being 
the hereditary poojaris and trustees of the 
temple. The defendants also claim that 
they are entitled to conduct the festival as 
hereditary trustees appointed by the 
Nattu Vellala Goundars residing in cer- 
tain villages around the temple, alleging 
that they are in management of the temple 
from its inception and that in any event 
they had acquired such a hereditary right 
under registered documents executed by 
the plaintiffs’ ancestors. The question is 
not whether the office of trusteeship is 
hereditary or not but as to who among 
the parties are entitled to manage the 
temple and conduct the festival. Having 
regard to the main dispute between the 
parties and the relief claimed by the 
plaintiffs in the suit, the lower Court held 
that there being no controversy about the 
office or the emoluments attached thereto 
and the controversy being as to who is 
entitled to-celebrate the festival, the relief 
claimed in the suit will not fall within the 
ambit of section 63 of the Act and as such 
section 108 will not be a bar to the suit. 
As regards the earlier proceedings in O.A. 
No. 79 of 1964 and O.A. No. 78 of 1964 
which were put forward as constituting 
a bar under section 70 of the Act, the 
lower Court held that those applications 


Tj ' RANGAYYA GOUNDAR V. KARUPPA NAICKER (Ramanujam, J.). 


had been dismissed as not maintainable 
and that as such they would not bar the 
present suit. 


6. The learned Counsel for the peti- 
tioners (defendants) contends that the 
view taken by the lower Court on both the 
issues is erroneous, that the plaintiffs’ 
claim in the suit to conduct the festival in 
the suit temple is based on their being 
hereditary trustees and poojaris in the 
temple, that such a right cannot be 
established in a civil suit, that the only 
remedy for the plaintiffs is to approach the 
Deputy Commissioner under section 63 (b) 
of the Act, that some of the ancestors of 
the plaintiffs having filed a petition for 
such a relief unsuccessfully before the 
Deputy Commissioner, they are not 
entitled to agitate the question once again 
in the civil Court and that the bar under 
sections 70 and 108 of the Act fully 
operates in this case. The learned Counsel 
referred to the decision in JIswarananda 
Bharathtswami v. Commissioner, Hindu Reli- 
gious Endowment Board', where a Division 
Bench of this Court had held that “when 
by an act of the Legislature powers are 
given to any person for a public purpose 
from which an individual may receive 
injury and when the mode of redressing 
the injury is also pointed out by the 
statute, as has been done in this case by 
section 84 (2) of Madras Act II of 1927, 
namely, by an application to the District 
Court, the suit for the said purpose is not 
maintainable”. Narayana Mudali v. Periya- 
kalathi Mudali?, was also referred to. 
Therein the civil Courts have been held 
to have no jurisdiction to decide matters 
of ritual except in so far as a decision on 
such matters is a necessary incident to 
the decision of a civil right and that the 
general rule was that once the general 
right to worship is conceded or established, 
the Courts will not endeavour to lay down 
the ritual which is to be followed nor will 
they prescribe the manner in which the 
worship is to be conducted. The above 
two decisions lay down the well known 
and established rule of law that where a 
statute prescribes the mode of redressing 
the injury that mode is to be resorted to, 
especially when the statute itself bars the 
matter being taken to a civil Court. But 





1. ree LL.R. 54 Mad. 928: 61 M.L.J. 117. 
2. 1939) 1 M.L.J. 199. 
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the qao in this case is whether the 
relief claimed in the suit is one which can 
be got from the Deputy Commissioner 
under section 63 of the Act. 


7. In Velayudha Goundan v. Ponnuswami 
Udayar!, Somayya, J., had to consider 
the identical question, that if the right 
of one set of villagers to conduct an 
Utsavam in a temple against the opposi- 
tion of another set of villagers, and the 
learned Judge expressed that the right of 
an individual to worship in a particular 
form as in the past is a civil right, that 
he is entitled to the protection of the Court 
in exercise of that right, that a suit by 
one set of villagers against the aggressive 
set of other villagers who prevented the 
plaintiffs from peacefully carrying on the 
proceedings and worship of a deity in a 
temple does not fall within section 73 of 
Madras Act II of 1927, and that as sucha. 
suit is maintainable in a civil Court for a 
permanent injunction restraining the 
defendants from interfering with the per- 
formance of the utsavam in the suit 
temple. In Chinnathambi Mooppan v. 
Mamundi Mooppan*, Veeraswami, J., (as 
he then was) expressed while dealing 
with a similar question that : 


“the question, as is clear from the 
pleadings, is confined to the rival claims, 
whether the office is vested in the com- 
munity of pallars or whether the first 
defendant is entitled to it as of right. 
Where the controversy centers round as 
to which of the rival claimants to the 
office is entitled to it, it squarely does- 
not fall within the ambit of section 
63 (e)........ id 


In Krishnaswami Raja v. Krishna Raja*, a 
Division Bench of this Court had to con- 
sider the scope of a similar section, section 
57 (b) of Madras Act XIX of 1951 wherein 
jt was observed: 


“ The jurisdiction of the Deputy Com- 
missioner under section 57 (b) is con-- 
fined to a decision whether a trustee 
holds or held office as a hereditary 
trustee. In other words, the Deputy 
Commissioner can only decide as to- 





1. (1945) 1 M.L.J. 300: ALR. 1945 Mad.. 


2. (1966) 1 M.L.J. 361: (1966) 79 L.W. 173. 
3. (1966) 79 LLW. 672: (1968)1 M.LJ. 119. 
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the status of the office of the trusteeship, 
namely, whether it is hereditary. 
He is not competent to go into the fur- 
ther question as to which of the com- 
peting claimants is a hereditary trustee 
or whether both are joint hereditary 
trustees. That is a matter not covered 
by section 57 of the Act and has to be 
decided only by a separate suit ”’ 


Thirumalaiswamt Naicker v. Villagers of 
Kadambur, Athur Taluk}, is also a decision 
of a Bench wherein it has been expressed: 


** Under section 9, Civil Procedure 
Code, a litigant having a grievance of 
a civil nature has, independently of 
any statute, a right to institute a suit in a 
civil Court under the provisions of the 
Civil Procedure Code, unless cognisance 
of the suit is either expressly or impliedly 
barred. If a suit is otherwise within 
the jurisdiction of the civil Court the 
person who seeks to oust the jurisdic- 
tion of that Court must affirmatively 
establish the bar, every presumption 
being in favour of the jurisdiction of the 
Court. Exclusion of the jurisdiction 
of a civil Court in a case where a person 
asserts a right and seeks remedy cannot 
be readily inferred. Exclusion of the 
suit in question from the cognisance of 
the Court must be either expressed or 
clearly and necessarily implied. A 
reading of section 93 shows that it does 
not impose an absolute bar on the 
maintainability of a suit in a civil 
Court. It provides, that a suit of the 
nature contemplated therein, can be 
instituted only in conformity with the 
provisions of the Act. Clearly a suit 
or other legal proceedings in respect of 
matters not contemplated in the section 
can be instituted in the ordinary way.” 


\It is clear from the principles laid down in 
these latter decisions that the relief 
claimed in the suit will not fall within the 
urview of section 63 of the Act and as 
such the bar under section 108 will not 
apply. For the same reason the orders pas- 
sed in O.A.No. 79 of 1964 and O.A.No.78 
nof 1964 holding that the applications are 
not maintainable cannot also bar the suit 
under section 70 of the Act. As already 
stated the question here is not as to whe- 
ther the office of the trusteeship in the suit 


1. LL.R. (1968) 3 Mad. 638 : 81 L.W. 342. 
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temple is hereditary or not. Both the 
plaintiffs and defendants claim that the 
are entitled to be trustees of the temple 
and claim to have exercised their right 
hereditarily. Hence the substantial dis- 
pute between the parties is as to which of 
them are the persons entitled to be in 
management of the temple. The dispute 
centres round as to which of the 
rival claimants is entitled to celebrate 
the annual festival and ‘such a dispute 
cannot fall within the ambit of section 63. 
In the light of the real and substantial 
controversy between the parties and the 
relief claimed in the suit, the first issue as 
to whether Karuppa Naicker or Mari 
Naicker were the hereditary trustees and 
poojaris of the suit temple does not appear 
to be necessary for the purpose of granting 
relief to the plaintiffs. Issue 2 seems to be 
sufficiently wide so as to cover the plain- 
tiffs’ claim that they are trustees in mana~ 
gement of the temple from time immemo- 
rial, While dismissing the revision peti- 
tion upholding the decision of the lower 
Court on Issues 5 and 6, I direct the dele- 
tion of Issue No, 1. The suit will proceed 
on other issues. There will be no order 
as to costs. 


S.V.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, J. 
K. Ishaq Sheriff Saheb 

U. 

Mumtaz Begum and others. . Respondents. 


Civil Procedure Code (V of 1908), Order 20° 
rule 13—Scope—Administration suit—Court, 
as an administrator to marshal the assets belong- 
ing to the estate of the deceased—Court, if can 
determine the validity of any altenations made 
by the deceased. 


In an administration suit filed under 
Order 20, rule 13, Givil Procedure Code, 
the Court takes upon itself the function 
of an executor or an administrator and 
administers the estate of the deceased. 
As it is the estate of the deceased which is 
to be administered, the Court has neces- 
sarily to marshal the assets belonging 
to estate of the deceased. But it has no 


Revision dismissed. 


. .Petitioner® 





*C.R.P. No. 1895 of 1969. 
10th November, 1970. 


I] .ISHAQ SHERIFF SAHEB Y. MUMTAZ BEGUM (Ramanujam, J.). 


power to determine the validity of any 
alienation made by him and recover the 
properties so alienated. Therefore, it has 
to be held that the plaintiff has to specifi- 
cally ask for cancellation of the aliena- 
tions made by his father and for declara- 
tions in respect of benami purchase and the 
jewels of the mother. [Paras. 6 and 7.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the Order of the Court of the Additional 
Subordinate Judge, Vellore, North Arcot 
District dated gth September, 1969 and 
made in Court Fee Check Slip No. 361, 
XVIII-N in O.5.No. 164 of 1967. 


S. Nainar Sundaram, for Petitioner. 

T. Ramalingam, G. Narayanan, and the 
Additional Government Pleader, for Res- 
pondents, 


The Court made the following 


OrveR.—The petitioner herein filed a 
suit for administration of the estate of 
his deceased father, K. Ahmed Sheriff 
Sahib consisting of Schedules A to P given 
in the plaint and for partition and separate 
possession of his 14/144th share in the 
said estate and for rendition of accounts 
by the first and 13th defendants in respect 
of his share from 7th January, 1967, the 
date of death of his father, to the date of 
the plaint and for future mesne profits. 
The petitioner also attacked as sham and 
nominal certain settlement deeds executed 
by his father in favour of the first defen- 
dant his second wife in respect of the pro- 
perties covered by B,C,D,E, and I Sche- 
dules. He also claimed that the proper- 
ties covered by Schedules G,H,J,K, and 
L, though had been purchased in the name 
of the first: defendant, they were really 
purchased by his father, Ahmed Sheriff 
Sahib benam: in her name for his benefit. 
He further attacked a decree for arrears 
of mahar obtained by the first defendant 
against his father as collusive and not 
binding on the estate. He also claimed 
that the jewels referred to in Schedules N, 
O,P, belonged to defendants 8 and 11 and 
his mother respectively and that the claim 
of defendant to the ownership of the same 
had no basis. He valued the suit at 
Rs. 4,41,164-00 under sections 39 and 50 
of the Madras Court-fees and Suits Valua- 
tion Act, 1955 and paid a Court-fee of 
Rs. 200 thereon. He also valued the 
relief of partition at Rs. 33,324-25 under 
section 39 (2) of the said Act and the 
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relief of mesne profits at Rs. 1,000 under 
section 44, and paid a Court-fee of Rs. 200 
and Rs. 75.50 respectively in respect of 
those reliefs. Thus in all he had paid a 
Court-fee of Rs. 475.50. 7 

2. Ona check slip issued by the Court-fee 
Examiner the Court below, after hearing 
the objections of the petitioner, held that 
in respect of the properties i.e., Schedules 
B,C,D,E and I, covered by the settle- 
ment deeds executed by the deceased 
Ahmed Sheriff Sahib in favour of his 
second wife, the first defendant, he should 
have asked for cancellation of the settle- 
ment deed, that in respect of the properties 
covered by Schedules G,H,J,K, and L, 
he should have asked for a declaration 
that the purchase of those properties in 
the name of the first defendant was benamt 
for the estate, that in respect of the mahar 
decree in O.S.No. 64 of 1962 against the 
father in favour of the first defendant, he 
should have asked for its setting aside and 
that in respect of the jewels in Schedule P 
and N, which is claimed by the petitioner 
as belonging to his mother and defendant 
8 respectively he had to value under 
section 25 (6), and pay Court-fee accord- 
ingly. 

3. The learned Counsel for the petitioner 
attacks the correctness of the order of the 
lower Court and contends that the suit 
being one for administration, it is not 
necessary for him to seek for cancellation 
of the settlement deed executed by his 
father in favour of the first defendant or 
for a declaration that the properties 
purchased and standing in the name of 
the first defendant belong to the estate 
or for setting asidé the mahar decree 
obtained by the first defendant against 
the plaintiff’s father. He also contends 
that the petitioner is not bound to pay 
the Court-fee under section 25 (b) in 
respect of the jewels set out in Schedules 
P and N. 

4. The properties covered by B, G, D» 
E and I have been settled by the deceased 
father of the plaintiff in favour of the 
first defendant, his second wife, and the 
plaintiff wants the Court to treat those 
properties as properties belonging to the 
estate and to partition the same between 
the sharers. The lower Court has taken 
the view that unless the plaintiff seeks a 
cancellation of the settlement deed execu- 
ted by his deceased father, it is not possible 
for the Court to treat the properties as 
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forming part of the estate left by him. 
The learned Counsel for the petitioner 
refers to the decision in Ramaswami v. 
Rengachart1, and contends that once it is 
alleged in plaint that the properties even 
though alienated by the father continues 
to be in possession of the estate, the plain- 
tiff is entitled to sue for partition ignoring 
the said alienation, which according to 
him was sham and nominal. The learned 
Counsel also relies on the decision in 
Revenna Basanna v. Adeppa®, where 
Balakrishna Ayyar, J., had held that in a 
suit for partition of the family properties 
some of which were alienated, but were 
in the possession of the family, the plain- 
tiff need not seek to set aside the alienation 
and as such no separate Court-fee was 
payable as the properties were in the 
possession of the family and that it cannot 
be deemed that such possession was on 
behalf of the alienee. The learned Judge 
relied on the Full Bench decision in 
Ramaswami v. Rengachari}, for taking that 
view. Ramaswami v. Rengachari}, was a 
case in which certain alienations made by 
managing member of the family were 
attacked. By virtue of some alienations 
possession of the properties had been given 
to the alienees, and in respect of some 
others the plaintiff therein was eo nominee 
a party. In the third set of alienations 
though they were by the Manager of the 
family, it was alleged that the properties 
continued to be in possession of the family. 
In respect of the third set of alienations 
the Full Bench held that separate Court- 
fee was not payable and the relevant 
observations are as follows : 
“In such cases even if the plaint con- 
tains a prayer for a declaration or 
cancellation, there is good reason for 
holding it to be one for a purely identi- 
cal, but unnecessary relief. As I have 
indicated there is no such prayer in the 
plaint and in the light of the principles 
explained there is no justification for 
implying them and then demanding a 
fee for it. Nor can I see any force in the 
argument that the position is altered 
by the joinder in the suit of the parties 
to the transactions who are interested in 
supporting them........ Iam unable 
therefore to appreciate the argument 
that, by reason of his impleading the 


1. (1940) 1 M.LJ. 32: LL.R. (1940) Mad, 
59, 
2. (1951) 1 M.L.J. 289. 
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several creditors, the plaintiff must be 
deemed to have asked for declarations 
in respect of each of the transactions. 
impugned and must pay a separate 
Court-fee as regards each one of them.” 


The above two decisions specifically pro- 
ceed on the basis that though the proper- 
ties have been alienated if they are alleged 
to be in the possession of the family, that 
is, if the plaintiff is alleged to be in joint 
possession of the alienated properties, 
no separate Court-fee need be paid for 
having the alienation cancelled or set 
aside. In re Thirupathiammal!, was also. 
referred to on behalf of the petitioner. 
In that case Ramaswami, J., held that a 
plaintiff, suing for declaration of his title 
to certain lands and for possession and 
mesne profits on the ground that a sale 
deed executed by his son in favour of a 
third party was a fictitious transaction, 
need not pray for cancellation of the docu- 
ment for he not being a party to the above 
sale deed can ignore it and ask for the 
appropriate relief without seeking for 
cancellation. In that case the father 
claimed that alienation made by the 
son was invalid on the ground that himself 
and his son constituted a joint Hindu 
family of which he was the manager, that 
his son had no power to alienate the family 
properties and that on account of some 
misunderstandings between him and his 
son, his son has executed a nominal sale 
deed in favour of a third party. It is 
on those facts the Court held that the 
plaintiff need not ask for cancellation of 
the alleged sale deed executed by bis son 
which was challenged as invalid. 


5. In Bin Ammal v. Mohammed Mohideen*® 
Balakrishna Ayyar, J., dealt with a case 
where the plaintiff sought to avoid a. 
release deed executed by her on the 
ground that it was a forged one or that it 
had been executed under undue influence 
and it has been held that the plaintiff in. 
that case must pay, before she can get 
rid of the document, an appropriate 
Court-fee for its cancellation. Shaft-ul- 
Nisa v. Fazal-ul-Nisa’, dealt with a suit 
for administration. In that case it was. 
observed that though in an administra~ 
tion suit where a man dies intestate the 





1. AIR. 1956 Mad. 179. 
ao (1950) 2 M.L.J. 268: A.I.R. 1951 Mad. 


3. A.LR. 1950 East-Pun. 276. 
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Court takes upon itself the function of an 
executor or an administrator and adminis= 
ters the estate of the deceased, if the 
deceased leaves no estate either because 
he never had it or because he had trans= 
ferred the whole of his property to some- 
body else, there is no estate which the 
Court can administer. It was also held 
in that case that if the main object of the 
suit is to have an alienation made by the 
“deceased set aside or to obtain possession 
of the property illegally withheld by 
one of the heirs, an administration 
suit was not a proper remedy. As in this 
case, there also the parties were Muslims 
and one of the heirs claimed exclusive 
possession of the property on the basis of 
an alienation made by the deceased whose 
estate had'to be administered and the 
Court held that the validity of the aliena- 
tion will not come properly within the 
purview of the administration suit. 

6. Ona due consideration of the matter, 
I am of the view that the decisions in 
Ramaswami v. Rengachari1, Revenna Basanna 
v. Adeppa®, and In re Thirupathiammals, 
will not help the petitioner. The facts in 
this case are clearly distinguishable. The 
alienations which are sought to be avoided 
by the plaintiff (petitioner) are those made 
by his deceased father. The plaintiff who 
claims to succeed to his father as one of the 
heirs cannot ignore the alienations made 
by the father without actually seeking 
their cancellation. Further, the plaint 
does not proceed on the basis that the 
plaintiff is in joint possession of the aliena- 
ted items along with the first defendant. 
But on the other hand the plaintiff specifi- 
cally states in paragraph 28 of the plaint 
that the first defendant has been enjoying 
the mesne profits derived from the estate of 
his father and that she is liable to render 
true and proper accounts of the said mesne 
profits, and! seeks a direction from the 
Court to defendants 1 and 19 to render a 
true and proper account of the mesne 
profits derived by them from the estate 
of his father and pay over to him his 
14/144th share in the same from 7th 
January, 1967. These plaint allegations 
make it clear that the properties alienated 
by the plaintiff’s father in favour of the 
first defendant and those said to have been 


1. (1940) 1 MLJ. 32: ILR. (1940) 
Mad. 259. 

2. (1956) 1 M.L.J. 289. 
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purchased by him benami in the name of 
the first defendant are being enjoyed by 
defendants 1 and 13, and that the plain- 
tiff is suing as a person excluded from 
possession of those items. It is not possi- 
ble to treat the possession of defendants 1 
and 13 as constructive possession by the 
plaintiff in this case. The theory of con- 
structive possession cannot be invoked as 
amongst Mohammadan heirs especially 
when one set of heirs assert their exclusive 
right over some of the items in dispute. 
The plaintiff cannot be said to have been 
in joint possession of any of the items 
covered by the Schedules B,C,D,E and I 
or Schedules, G.H.J.K. and L. It is well 
established that in an administration suit 
filed under Order 90, rule 13, Civil 
Procedure Code, the Court takes upon 
itself the function of an executor or an 
administrator and administers the estate 
of the deceased. As it is the estate of the 
deceased which is to be administered, the 
Court has necessarily to marshal’ the 
assets belonging to the estate of the deceas- 
ed. But it has no power to determine the 
validity of any alienation made by him 
and recover the properties so alienated. 
In Shivaprasad Singh v. Prayag Kumari}, it 
has been held that : , 


“ A suit for the recovery of an imparti- 
ble estate and other properties, which 
the defendant is alleged to be in wrong- 
ful possession of, is not an administra- 
tion suit, although accounts may have 
to be ordered against the defendant on 
the basis of the liability of an executor 
de son tort.” 


No doubt, in Benode Behari Bose v. Nistarini 
Dassi?, their Lordships of the Privy 
Council held that Court had power to 
order administration of the estate, and as 
auxiliary to such order to set aside deeds 
obtained by the fraud of the executor. 
But that decision proceeds on the basis 
that a fraudulent transfer made by the 
executor can be set aside in an adminis- 
tration suit as such an alienation takes 
place after the death of the deceased and the 
estate of the deceased has to be deter- 
mined as it existed at the time of his death. 
On the same reasoning Ollur Bank v. 
L.F. Bank®, held that where the aliena- 








(1906, ay 61 Cal. 711. 

` L.R. 33 Cal. 180 (P.C.): L.R. 
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3. A.LR. 1954 Trav. Co. 399, 


366 


tion impugned is not that of the deceased, 
but of his heirs the Court can consider the 
validity of such an alienation in order to 
determine the estate of the deceased at 
the time of his death. 


7. Having regard to the nature of an 
administration suit which is, in essence, 
one for an account and application of the 
estate, the Court may be entitled to decide 
as to the existence or otherwise of an 
alienation, but it cannot cancel or set 
aside an alienation made by the deceased 
and recover the properties so alienated 
in the course of the administration of 
the estate. It is therefore, not possible to 
accept the contention of the learned Coun- 
sel for the petitioner thatin an admi- 
nistration suit the Court in the course of its 
marshalling the assets of the deceased has 
the duty to decide upon the validity or 
otherwise of an alienation made by the 
deceased. Having regard to the allega- 
tions in the plaint which specifically 
proceed on the basis that the properties 
which are covered by Schedules B,C,D,E, 
J and G.H J.K and L. are possessed by 
defendants 1 and 13 right from the date of 
the death of the plaintiff’s father, it is not 
possible to accept the petitioner’s case that 
he is in joint possession of those properties. 
I therefore uphold the order of the lower 
Court and hold that the plaintiff has 
to specifically ask for cancellation of the 
alienations made by his father. For the 
same reasons the plaintiff has to specifically 
seek for declaration that the properties 
purchased in the name of the first defen- 
dant were benami for the estate of his 
father, and for setting aside the mahar 
decree obtained by the first defendant 
against the father, and pay Court-fee 
therefor. 


8. As regards the jewels covered by 
Schedule M.O. and P. the lower Court’s 
view that in respect of N and P schedules 
the petitioner has to value the suit under 
section 25 (6) has also to be accepted. 
The allegations in the plaint as regards the 
jewels in N and P schedules are to the 
effect that they belonged to 8th defendant 
and the mother of the plaintiff respec- 
tively, the mother had gifted away to her 
children P schedule jewels even during 
her lifetime, that after his motber’s death 
the said jewels continued to remain in the 
possession of his father, Ahmed Sheriff 
Sahib and that the first defendant took 
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unlawful possession and custody of the 
said jewels. The plaintiff seeks for a 
direction to the first defendant to bring 
in the jewels in Schedule P into the estate 
of the deceased Ahmed Sheriff Sahib 
to be administered as per the wishes of his 
mother. The case of the plaintiff as 
regards the jewels in N and P schedules 
is that they did not belong to the estate 
of his father but that they belonged to the 
8th defendant and his mother respec- 
tively and that they had been wrongfully 
retained by the first defendant. Having 
regard to the averments in the plaint the 
said jewels cannot be said to form part of 
the estate of the deceased to be adminis- 
tered them. The plaintiff has to establish 
his case that the jewels in Schedule P 
which are said to be in possession of the 
first defendant are his mother’s jewels 
and that they are to be handed over to 
her daughters, defendants 3 to 12. As 
regards N schedule jewels he had to 
establish the 8th defendant’s right to the 
same. Such a claim will be clearly out- 
side the administration suit. Hence the 
petitioner hasnecessarily to pay Court-fee 
under section 25 (b) in relation thereto. 


9. In the result, the civil revision peti- 
tion is dismissed ; but in the circums- 
tances, no costs. The petitioner is how- 
ever, granted two month’s time for pay- 
ment of Court-fee. 


V.M.K. Petition dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam, F. 
Venkitammal and another .. Petitioners* 
U. 


Janaki Ammal .. Respondent. 


(A) Civil Procedure Code (V of 1908) Order 21, 
rule 72—Permission to decree-holder to bid and 
set-off—Grant of—Whether can be granted 
in first sale—Notice to judgment-debtor— 
Necessity. 

The Court, while considering the grant 
of permission under Order 21, rule 79° 
should take into account certain objective 
matters and the discretion should be 
exercised on judicial lines and not arbi- 


*C.R.P. No. 28 of 1970. 
3rd December, 1970. 
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trarily. Though Order 21, rule 72 does 
not provide for any notice to the judg- 
ment-debtor or any reasoned order being 
given by the Court, it is desirable for the 
Court to give notice to the judgment- 
debtor to show cause as to why the 
permission should not be granted under 
Order 21, rule 72 and to pass a reasoned 
order if objections are raised. Though 
the statute does not provide for any notice, 
it is well ‘established that the Court, 
exercising judicial functions, should nor- 
mally give, notice to the party who is 
likely to be affected by that order and 
cannot pass an order behind the back of 
the party, offending the principles of 
natural justice. LPara. 4.] 


Held, Notice should have been issued to 
the judgment-debtor before the permission 
to bid and set-off was granted to the 
decree-holder, and the decree-holder 
should not have been granted the permis- 
sion to bid and set-off even in the first sale 
without there being any special circums- 
tances in the case and that such permis- 
sion is erroneous. The leave obtained 
could not’ enure to the decree-holder 
even on the first occasion of sale and he 
can avail of the leave granted by the 
Lower Court only on the third occasion 
if there are no bidders on two consecutive 
sales. [Para. 6.] 


(B) Civil Procedure Code (V of 1908), Order 
21, rules go and 72—Permission granted to 
decree-holder, to bid and set-off in first sale 
without notice to judgment-debtor— Decree- 
holders purchasing for low price—Effect— 
Whether amounts to fraud in conduct of sale, 


Even if the judgment-debtors are absent 
the Court must follow the correct pro- 
cedure in conducting the sale and if the 
decree-holder obtained leave to bid and 
set-off in the first sale resulting in his pur- 
chase of the properties for low price, 
the judgment-debtors are entitled to 
uestion the sale. The conduct of the 
ecree-holder in obtaining leave to bid 
even on the first occasion of sale without 
any ostensible or justifiable reason and 
purchasing the property amounts to 
fraud in the conduct of sale. [Para. 7.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the decree of the Court of the Additional 
Subordinate Judge, Ramanathapuram at 


“and 
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Madurai, dated 27th November, 1969 
and passed in C.M.A. No. 56/69 (E.A. 
No.589 of 1968,in E.P. No. 245 of 1968, in 
O.S. No. 79 of 1967, dated roth February, 
1969 on the file of the Court of the District 
Munsif, Sattur). 


M. Chenniappan and Padmanabhan, for 
Petitioners. 


R. Alagar, for Respondent. 


The Court delivered the following 


Juvament :—The Judgment-debtors, 
whose properties have been sold in exe- 
cution of the mortgage decree in O.S. 
No. 79 of 1967 on the file of the District 
Munsif, Sattur and whose application for 
setting aside the sale had been dismissed, 
are the petitioners herein. The execu- 
tion sale was sought to be set aside mainly 
on three grounds: (1) that the Court 
had given permission to the decree-holder 
under Order 21, rule 72, Civil Pro- 
cedure Code, to bid and set-off without 
notice to the petitioners, (2) that such 
leave to bid and set-off had been given 
even at the first sale, and (3) that there 
has been a gross inadequacy in the price 
when the decree-holder purchased the 
properties at Rs. 2,100 while the properties 
are alleged to be worth more than a 
Rs. 40,000. As regards the first and 
second grounds, the first Court overruled 
them and held that the provisions of the 
Code of Civil Procedure, do not contem- 
plate that a notice to the judgment- 
debtor should be given before leave to bid 
and set-off is given to the decree-holder 
and that such leave to bid and set-off 
can be given only in respect of second and 
subsequent sales and not in the first sale, 
at as such the purchase by the 
decree-holder on the basis of the leave 
to bid and set-off granted by the Court 
cannot be said to be illegal or void. As 
regards the third ground relating to the 
allegation of gross undervalue and the 
inadequacy of the price, it took the view 
that the value of the properties cannot be 
as large as claimed by the petitioners and 
that the prices for which the properties 
have been purchased by the decressholder 
were fair and reasonable. It rejected 
the two documents, filed by the petitioners 
judgment-debtors ; Exhibit -I, an 
earlier proclamation in E.P.No. 271 of 
1961 in O.S. No. 171 of 1960 on the file 
of the same Court, and Exhibit A-2, 
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another proclamation issued on roth 
«October, 1967 in E.P. No. 196 of 1967 in 
‘O.S.No. 320 of 1967 on the file of the 
same Court, to show that the houses in 
question were valued for more than 
Rs. 10,000 in 1962 and for more than 
Rs. 8,000 in 1967 on the ground that the 
fact that the properties were not sold when 
proclaimed earlier showed that the pro- 
perties were not-worth the price mentioned 
in the proclamation and that there is no 
reason given as to why the properties 
were not sold for the prices previously 
fixed. Ultimately ‘the first Court held 
that there was no irregularity in the con- 
duct of the sale. 


2. The Appellate Court had also expres- 
sed the view that the permission granted 
under Order 21, rule 72 without notice 
to the judgment-debtors was valid as no 
notice to the judgment-debtor is contem- 
plated under that Rule, and that there is 
also no prohibition for the Court granting 
the permision under Order 21, rule 72 
even in the first sale. As regards the 
value also, the appellate Court held that 
the price fetched was fair and reasonable. 
Regarding Exhibits A-1 and A-2 the 
Appellate Court expressed the 
view, that though they show that 
the upset price for the suit properties was 
fixed at a larger amount in the earlier 
orders, it was not known whether there 
were any bidders for such prices and as 
such thoše documents might not be of 
any help to find out the true value of the 
property. Both the Courts below have 
also expressed that the petitioners having 
_ remained ex parte after service of notice in 
the E.P. and having allowed the proper- 
ties to be sold should not be heard to say 
that the prices fetched were too low. 


this revision the learned Counsel 
Pr p petitioners contends that the 
mere fact that the petitioners remained 
ex parte after service of the notice in the 
E.P. does not debar them from questioning 
the sale if it has been held contrary to the 
provisions of the statute or if the sale is 
vitiated by any irregularity. The learned 
Counsel contends that the executing Court 
is in error in granting leave to bid and 
set-off even in the first sale and that too 
without notice to the judgment-debtors. 
Reliance is placed on the following deci- 


sions. 
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4. In Sheonath Doss v. Janki Prosad Singh! 

it has been held that leave to bid and set- 

off should be given very cautiously and 

the relevant observations are as follows : 
“Tt should, in our opinion, be given 
only when it is found, after proceeding 
with the sale, that no purchaser at an 
adequate price can be found, and even 
then it should be given only after some 
enquiry, that the sale proclamation has 
been duly published.” 


In Raghavachariar v. Murugesa Mudali* 


Schwabe, C.J., dealing with the consi- 
deration to be taken into account while 
acting under Order 21, rule 72 observed as 
follows : 


“The main question for the Court to 
consider is whether it is to the advant- 
age or disadvantage of every one con- 
cerned in order to obtain the highest 
price that the plaintiff should be 
allowed to bid or not.”’ 


In Varadaraju Pillai v.  Gandapodt 
Nanniar? Krishnaswami Nayudu, J., after 
referring to the decision in Sheonath Doss 
v. Janki Prosad Singh, and the observa- 
tions in Raghavachariar v. Murugesa Mudali?, 
expressed as follows : 


“I respectfully agree with the learned 
Judges in this decision, Raghavachari’s 
case?, that the question to be considered 
is whether it will be to the advantage 
of every one concerned that leave to bid 
ought to be given on the application of 
the decree-holder. I could also 
observe that in this case the application 
for leave to bid was made for the very 
first sale and even for the first sale the 
decree-holder without any material 
that he could place before the Court, 
apprehends that the properties may not 
fetch a good price. Though I am not 
in entire agreement with the condi- 
tions laid down by the learned Judges 
in the Calcutta case to enable a decree- 
holder to obtain permission to bid I am 
however of opinion that the power to 


i, 
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grant leave to bid must be cautiously 
exercised and unless, the Court is 
satisfied from the circumstances shown 
in the affidavit that otherwise an advan- 
tageous sale could not be obtained, no 
such leave should be granted.” 


In Mohammed Mustafa Maracayar v. 
Udaianachi Ammal’,Ananthanarayanan,C. J. 
laid down that where the permission to 
bid and set-off is sought by a mortgagee, 
that discretion should be exercised with 
considerable care, that instances of that 
kind should be scarce and not liberal, that 
only where attempts to bring the property 
to sale has become unsuccessful on a prior 
occasion and the mortgagee has become 
unable to realise the debt which is very 
old, leave can be granted in such cases, 
that the discretion of the Court in grant- 
ing leave should be judicially exercised 
and that it is desirable that the order 
granting permission should specify the 

ounds on which it is granted, particu- 
Tay where the objections thereto have 
‘been overruled. The above decisions 
„indicate that the Court, while consider- 
lling the grant of permission under Order 21, 
lite 72, should take into account certain 
lobjective matters and that the discretion 
‘should be exercised on judicial lines and 
not arbitrarily. Though Order 21, rule 
172, does not provide for any notice to the 








permission should not be granted under 
[Order 21, rule 72 and to pass a reasoned 
order if objections are raised. Though 
the statute does not provide for any notice, 
it is well established that the Court, 
exercising judicial functions, should nor- 
mally give notice to the party who is likely 
‘to be affected by that order and cannot 
{pass an order behind the back of the party, 
[offending the principles of natural justice, 


5. Reliance is placed by the respon- 
.dent’s Counsel on the decision of Ismail, J. 
in B. Susila v. Saraswathi Ammal*, wherein 
tthe learned Judge has held that a Court 
fixing an upset price is not under an obli- 
‘gation to issue notice of fixation of upset 
‘price or of alteration thereof to the judg- 
mnent-debtor and that the failure to give 
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such notice does not constitute a material 
irregularity or fraud within the meaning 
of Order -21, rule go. According to the 
learned Judge the fixation of upset price 
by the Court does not affect the rights of 
parties and that it is not a judicial act but 
merely an administrative one. But the 
rationale of that decision cannot be 
applied to the facts of this case where the 
decree-holder has been given permission 
to bid even in the first sale contrary to 
the established practice as seen above, 
and such an order naturally affects the 
interests of the judgment-debtors in that 
the decree-holder had been enabled to 
purchase the papai on the basis of the 
uspet price fixed by the Court even in the 
first sale. 


6. In P. Achamma v. T. Bavanna!, it has 
been held that the grant of permission 
under Order 21, rule 72 is an administra- 
tive act and the non-issue of a notice 
to the judgment-debtor does not vitiate 
the sale.” The learned Judges in that case 
have, however, recognised the fact that 
the executing Courts generally direct 
notice to the judgment-debtors in an 
application under Order 21, rule 72, 
and that it is a salutary practice to do so. 
However, having regard to the earlier 
decisions ‘referred to above setting out 
the considerations to be taken by the 
Court while granting permission under 
Order 21, rule 72, I feel that notice should 
have been issued to the judgment-debtors 
before the permission to bid and set-off 
was granted to the decree-holder, and 
the decree-holder should not have been 
granted the permission to bid and set-o 

evén in the first sale without there being 
any special circumstances in this case. 
Such a view has also been taken by my 
learned brother, Ramaprasada_ Rao, J., 
in G.R.P.No. 239 of 1969. In that case 
the decree-holder sought permission to bid 
and set-off even in the first sale and that 
was opposed by the judgment-debtor, 
The Court granted permission sought for 
overruling those objections. In revision, 
this Court, following the decision of 
Krishnaswami Nayudu, J., in Varadarajulu 
Pillai v. Gendapodt Naneniar*, set aside the 
order of the lower Court granting the 
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permission holding that the leave obtained 
could not enurė to the decree-holder even 
on the first occasion of sale, and that he 
can avail of the leave granted by the 
‘lower Court only on the third occasion if 
_there are no bidders.on two consecutive 
sales. With respect, I am in entire agree- 
ment with the view expressed therein and 
following that decision I hold that the 
order of the lower Court granting leave 
to bid in favour of the decree-holder even 





in the first sale and without notice to the 
|judgment-debtors is erroneous. 


7. The further question is whether the 
irregularity in the Court giving leave to 
bid even at the first sale led to any 
substantial injury and has resulted in ni 
properties being sold for a low price. 
this case the petitioners have owe that that 
the upset price for the properties in ques- 
tion had been fixed in the earlier orders 
Exhibits A-r and A-2 at more than 
Rs. 7,000. The decree-holder having 
been permitted to bid and set-off in the 
first sale, he was able to purchase the pro- 
perties at a price of Rs. 2,100. According 
to the petitioner the value ‘of the pro ag 
is more than Rs. 40,000. In Laxmi 
Mukand Kanwar’, it has been observed: 


“ It is true that before an application 
made under Order 21, rule go can 
succeed, the applicant has to show that 
the impugned sale was vitiated by a 
material irregularity or fraud in publish- 
ing or conducting it, and as required 
by the proviso, it is also necessary that 
he should show that in consequence of 
the said irregularity or fraud, he had 
sustained substantial injury.......... 
But, in our opinion, in a case like the 
present where substantial injury is alle- 
ged to be implicit in the material irregu- 
larity set out in the application, it 
would be too.technical to hold that the 
application should be dismissed on the 

. preliminary ground that no specific or 

, express averment has been made as to 
substantial injury.” 


In this case the Courts below have expres- 
sed that the petitioners though served 
in the execution petition, had not chosen 
to appear and give their value of the 
properties and that as such they are not 
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entitled to canvass the sale held in execu- 
tion. It is not possible to accept the said 
observations: as correct for, even if. the 
judgment-debtors are absent the Court 
must follow the correct procedure in con- 
ducting the sale and if the decree-holder 
obtained leave to bid and set-off, in the 
first sale resulting in his purchase of the 
properties for a low price the judgment- 
debtors are entitled to question the sale. 
In this case there is prima facie material 
adduced by the petitioners that the pro- 
perties were brought to sale on the earlier 
occasions by the same Court in ‘other pro- 
ceedi at a price considerably higher 
than the price for which: the properties 
were sold and the Courts below were not 
correct in ignoring Exhibits A-1 and A-2 
which show that the Court fixed the upset - 
price for the suit properties at a higher sum 
on earlier occasions, merely on the grounds. 
that there was no evidence that anybody 
bid for the property at that price. 
I am not also inclined to agree with the 
learned Counsel for the respondent that 
the irregularity which can be taken into- 
account in setting aside the sale under 
Order 21, rule go, can only relate to the 
non-compliance with the rules. Accord- 
ing to the learned Counsel non-compliance 
even with an established procedure may 
not be an irregularity so as to enable the 
judgment-debtor to seek the aid of Order 
21, rule go. In this case, it has not been. 
shown that the provisions of rule 199 
of the Civil Rules of Practice have been. 
complied with and under what circum- 
stances leave to bid and set-off was given. 
to the decree-holder even in the first sale 
without notice to the judgment-debtors. 
There has thus been a material irregularity 
in the grant of permission which has 
resulted in the decree-holder purchasing 
the properties for a low price. Further,, 
the conduct of the decree-holder in obtain 
ing leave to bid even on the first occasion! 
of sale without any ostensible or justifia- 
ble reason and in purchasing the proper 
amounts to a fraud in the conduct-of sale., 
The view I have taken is also in accord. 
with a very recent decision rendered in. 
G.M.A. No. 237 of 197 oand C.R.P. No. 
1521 of 1970, wherein a division of Bench 
of this Court has approved the view of 
Krishnaswami Naidu, J., in M.Varadarajult: 
Pillat’s case1, and has set aside the ograni, 
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Of leave holding that in order to get leave 
to bid the decree-holder must'allege and 
prove very strong reasons in support of his 
‘claim, that the main question for’ conside- 
ration should be whether the grant of per- 
mission would secure a fair price for the 
property and that the affidavit filed by 
the decree-holder in that case in support 
of his application, for leave did not disclose 
any satisfactory reason for grant of leave, 


8. In the result, the civil revision peti- 
tion is allowed and the sale impugned in 
these proceedings is set aside. ‘The lower 
‚Court should proclaim and sell the pro- 
pe ‘afrésh and the respondent-decree- 

older will be entitled to bid and set-off on 
the basis of the leave already obtained 
only on the third and subsequent occasions 
of sale in the event of there being no 
bidders in the first two sales. There will 
bė no order‘as to costs. 


t 
S.V.J. | 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Presenr:—G. Ramanujan,’ J. 
Nagappa Gounder - 


| 


v. ! 
Kasi Gounder and cthers Respondents, 


Civil Procedure Code (V of 1908), sechon 11 
—Suit by manager of Hindu joint Samily— 
Plaint not specifically showing that he was 
suing as manager—If can operate as res judi- 
cata against a coparcener not party to sutt. 


It is well settled that a suit by or against 
a manager of a Hindu joint family will 
be deemed to be one brought by him or 
against him'as representing the family 
if the circumstances of the case show that 
he is the manager of the family and 
that the property involved in the suit is 
the family property and it is not neces- 
sary in order that a decision in a suit by 
the manager: may operate as res judicata 
against a coparcener who was not a 
party to the|suit that the plaint should 
state in distinct terms that the plaintiff 
was suing as manager. [Para. 6.] 


Appeal against the decree of the Sub- 
Court, Erode in A.S. No. 25 of 1964 


: Petition allowed. 


Appellant* 


#S.A, No. 388'0f 1966. > 18th February, 1970, 


1 


NAGAPPA GOUNDER Y. KASI GOUNDER (Ramanujam, J.). 
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preferred against the decree of the Dis- 
trict Munsif of Erode in O.S. No. 608 
of 1961. 

T. R. Srinivasan and T. Ramalingam, for 
Appellant. 

K. Sarvabhuman and T. R. Mani, for 
Respondents. ‘ 

The Court delivered the following 


Juvcment.—The only point for considera- 
tion in this second appeal is whether the 


‘suit O.S. No. 608 of 1961 on the file of 


the District Munsif of Erode out of which 
this second appeal arises is not barred by 
res judicata as regards S. No. 292 and the 
third defendant by reason of the decision 
in O.S. No. 106 of 1955 on the file of 
the District Munsif’s Court, Erode. 


2. The suit O.S. No. 106 of 1955 was 
filed by the first defendant in this suit 
for partition of his 1/grd share in S.F. 
No. 292 against the third defendant who 
had by then purchased 2/grd share in 
the said S.F. number from other sharers 
and who was in posséssion of the entirety 
of the survey field. The suit was dis- 
missed by the trial Court and the dis- 
missal was confirmed by the appellate 
Court and by this Court in S.A. No. 516 
of 1957. In the said second giy this 
Court had held that though the third 
defendant contended that he had pur- 
chased the first defendant’s 1/3rd share 
orally, he has not established that con- 
tention, but that the facts established in 
that case clearly showed that the third 
defendant had prescribed title to the 
1/3rd share by adverse possession for well 
over 20 years. Therefore, the result of 
the earlier litigation was that the third 
defendant was entitled to the entirety of 
the survey field 292. 


3. The present suit has been filed by 
the plaintiff who is one of the sons of 
the first defendant claiming partition of 
his 1/3rd share in the family properties 
including the 1/3rd share in survey 
field 292. We are not here concerned 
with the plaintiff’s right to the 1/3rd 
share in properties other than survey 
field 292. The third defendant who is 
in possession of survey field 292 contended 


‘that the earlier suit O.S. No. 106 of 


1955 bars the present suit by the prin- 
ciple of res judicata. The trial Court as 


well as ‘the’ lower appellate Court had 
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held that the suit in so far as it relates to 
the third defendant cannot be main- 
tained by the plaintiff in view of the 
decision in O.S. No. 106 of 1955 uphold- 
ing the title of the third defendant to 
survey field 292. ms 


4. In this second appeal the learned 
Counsel for the appellant submits that 
the earlier suit can be construed and will 
operate as res judicata only as against 
the first defendant but the same cannot 
bar the present suit filed by the plaintiff 
who was not a party in the earlier suit. 
It is said that the decision in the earlier 
suit will not bind the plaintiff and that 
the principle of res judicata can be applied 
only as between the parties to the earlier 
litigation and not persons like the plain- 
tiff who was not eo nomine a party to the 
earlier suit. It is also said that the earlier 
suit was filed by the first defendant in 
his individual capacity and not as a 
representative of the family. I am not 
in a position to agree with the above 
submission of the learned Counsel. In 
the earlier suit the first defendant claimed 
a r/3rd share in survey field 292 only on 
behalf of the family consisting of himself, 
the plaintiff and the second defendant, 
and he was admittedly the m er of 
the family at that time. Though the 
suit was not specifically filed in a repre- 
sentative capacity, having regard to the 
claim made in that suit the suit could 
be considered to have been filed by the 
first defendant as a manager of the family 
and in a representative capacity. 


5. In Sethuratnam v. Chinna Solan!, it 
-was held that it need not be stated expres- 
sly that the father is being sued as mana- 
ger tomake the decree binding on the 
sons. A similar view was expressed by 
the Full Bench in Venkatanarayana v. 
Somaraju*, wherein it was held that the 
suit by or against the r will be 
deemed to be one brought by him or 
against him as representing the family if 
the circumstances of the case show t 
he is the manager of the family and the 
property involved in the suit is family 
property. The said decision of this 
Court in Venkatanarayana v. Somaraju?, 
has been approved by the Supreme Court 


1. A.LR. 1930 Mad. 206. 
2. IL.R. ee Mad. 880: 
251 : AIR., 1937 Mad. 610. 
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in Amrit v. Sudesh’, In that ‘case the 
Supreme Court has expressed: 


“It is not necessary, in order that a 
decree against ‘the manager may 
operate as res judicata against copar- 
ceners who were not parties to the 
suit that the plaint or written state- 
ment should state in express terms that 
he is suing as manager or is being sued 
as a manager. It is sufficient if the 
manager was in fact suing or being 
sued as representing the whole family.” 






as representing the family 
cumstances of the case show that he is 
the manager of the family and that the 
property involved in the suit is the family 
and it is not necessary that the 


effectively in a proceeding though he is 
not named as such. 


7. The earlier suit, in my view, should 
be deemed to have been filed by the 
first defendant on behalf of the famil 
and the decision in the earlier suit wi 
clearly bar the present suit so far as it 
relates to surety field 292 and the third 
defendant. I am in entire agreement 
with the view expressed by the Courts 
below. The result is that the second 
appeal is dismissed, but in the circum- 
stances there will be no order as to costs. 
No leave. 
V.K. Appeal 
dismissed. 





1. (1969) 2 S.C.J. 691.: ALR. 1970 S.C. 5. 


T] M/S. SOUTH INDIA INSURANCE CO., LTD; ve UNION-OF INDIA. (Sadasivam, J.). 


IN THE HIGH COURT OF JUDICA: 
TURE AT MADRAS, 


PRESENT: LR. Sadasivam, J. 


M/s. South India Insurance Co., Ltd., 
Madras and another Petitioners* 


U. 


The Union of India Owning the Indian 
Railways represented by' the General 
Manager, Southern Railway, Madras 
and another Respondents. 


(A) Presidency Small Cause Courts Act (XV of 
1882), section 38—Scope—TJurisdichon of 
the Court under—Revisional only and not 
appellate—Clear findings of ka by the 
trial Judge, if can be interfered with. 


The jurisdiction of the Small Cause Court 
under section 38 of the Presidency Small 
Cause Courts Act is substantially in the 
nature of revisional jurisdiction. The 
Judges of the Presidency Small Cause 
Courts exercising powers under this 
section do !not constitute a Court of 
appeal and they cannot arrogate to 
themselves the powers of an Appellate 
Court, Itis. however true that the powers 
under section 38 are not so restricted as 
those mentioned in section 115 of the 
Civil Procedure Code. Misappreciation 
of evidence would not entitle the Judges 
hearing a New Trial application to 
interfere with findings of fact, though they 
could do so where there is a misunder- 
standing of evidence. Therefore, they 
had no jurisdiction to interfere with the 
clear findings of fact arrived at by the 
trial Judge on a proper appreciation of 
the evidence [Para. 6.] 


B) Acknowledgment—Old Limitation Act— 

h case to be considered independently in the 
light of the words used and the circumstances 
of the case-—Certificate of short delivery 
issued by the railways, if amounts to an acknow- 
ledgment of lability. 


The word acknowledgment is not a term 
of art and it ought to be construed in 
its plain literary sense. ‘Each case rela- 
ting to the question of acknowledgment 
saving limitation must be ‘considered 
independently in the light of the words 


acd 





*C.R.P. Nos. 1287 to 1287 of 1968. 
23rd October, 1970. 
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used and the circumstances of the case 
to determine whether, there is acknow- 
ledgment of the particular liability. In 
the certificate of short delivery issued 
on behalf of the railways, it is no doubt 
stated that it has been granted without 
prejudice to the rights of the railways 
under the law. Even if the acknowledg- 
ment is held to be a conditional one, 
namely, that there should be a claim 
against the railways it has been fulfilled 
in this case once it is found that there 
was consignment of goods, as pleaded 
by.the petitioners in their plaints. 
[Para. 11.] 


Petitions under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of Small Causes, 
Madras, dated goth January, 1967 and 
made in NTA. Nos. 163, 162, 164 and 
165 of 1966 (S.C.S. Nos. 5395, 5398, 5304 
and 5393 -of 1962, Court of Small Causes. 
(grd Judge), Madras, 

M. P. Subramaniam and K. L. Krishnan, for 
Petitioners. 

K. C. Jacob and S. K. L. Ratan, 
Respondents. 


The Court delivered the following 


Jupoment.—The second petitioner in 
these petitions, the Madras Circle pipe 
Dealers’ Association Ltd, now Tubes and 
Malleables Limited placed orders with 
Indian Tube Company, Ltd., for supply 
of galvanised RL.S. and S. light tubes. 
Aas goods were despatched from Tata 

but when the second petitioner 
he delivery of the same, hete was 
shortage. The second titioner had 
insured the goods with the South India 
Insurance Company Ltd., the first peti- 
tioner herein, and recovered the value of 
the goods short delivered. Both the 
petitioners joined together and filed the 
four suits, 5393, 5394, 5395 and 
5398 of 1962, to recover Rs. 270.55, 
being the value of 3 bundles of 9 ease. 
short delivered in the first suit, Rs. 276.48 
being the value of 4 bundles of 12 lengths, 
short -delivered in the second suit, 
Rs. 899.98, being the value of 36 
lengths short delivered in the third suit, 
in respect of one railway receipt, R.R. 
No. 168861, as the value of 21 lengths 
short delivered in another railway receipt 
R.R. No. 168866-in that consignment 
-was paid by the railways 'and a sum of 


for 
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Rs. 139.66, being the value of 2 bundles 
of 3 lengths short delivered in the last 
suit. The respondents representing the 
Railways contended that the suit by the 
first titioner was not maintainable, 
that He first two suits, 5393 and 5394 of 
1962 were barred by limitation as the 
said suits were filed more than a year 
after open delivery of the goods, that they 
were not liable ‘br the reason that the 
railway receipt merely referred to the 
fact that the consignment was only said 
to contain a certain quantity of the goods 
and that they were not liable as the 
consignments had not been packed as 
per conditions prescribed in the Indian 
Railways Conference Association Goods 
Tariff, 


2. The trial Court negatived all these 
contentions and decreed the suits as 
prayed for in favour of the first petitioner. 
But on New Trial Applications filed by 
the respondents herein, the suits were 
dismissed with costs throughout. 


3. In view of the Bench decision in Sri 
Sarada Mills Lid. v. Union of India}, 
the first petitioner as the insurer has 
satisfied the claim of the second petitioner 
in respect of the short delivery of the 
goods hence it is subrogated to the rights 
of the second petitioner. Further, both 
the petitioners have joined together in 
filing the suit. The learned Advocate 
for the respondents did not dispute the 
fact that the suit filed by the first peti- 
tioner is maintainable. 


4. Sri S. K. L. Ratan, the learned 
Advocate for the respondents relied on 
the unreported Supreme Court decision 
in Hari Sao v. The State of Bihar?, 
in support of his contention that where 
the railway receipt contained the words 
“said to contain’ certain number of bundles 
it was not an admission on the part of 
the railway administration that a parti- 
cular number of goods was consigned. In 
C.R.Ps. Nos. 447 and 448 of 1953, the 
short-notes of which are reported as 
Kalathy Chetty v. General Manager, B. N. 
Railway*, Rajagopala Ayyangar, J. as he 
then was, has held that the principle 
ee 

1. (1966) 2 M.L.J. 16. 

2. C.A. No. 240 of 1966, ni 
£3: (1955) 2 M.LJ. (Sh. N.) 46. 
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that the Railway authorities will be 
absolved from liability for any short 
delivery in cases where they do not 
affirm or certify the weight or quantity 
loaded in the wagon, but only issue the 
receipt as ‘stated to contain’ is not 
applicable to a case where the number 
oF units loaded could be assessed with 
certainty. It has been held in that case 
that such circumstances can be relied 
upon as absolving the railway from 
liability only in cases where there is no 
standard weight for the units loaded in 
the wagon and there is no means of 
ascertaining with any exactitude the 
number of bags loaded into it. Sri 
S. K. L. Ratan, tried to distinguish this 
case on the ground that the tubes in 
this case being of varying lengths could 
not be of uniform weight. The trial 
Court has relied on the above decision 
and held that the fact that the railway 
receipts Exhibits D-1, D-7, D-16 and 
D-23 in this case contain the words SG 
meaning ‘said to contain’ will not 
absolve the railways from liability as 
the number of bundles could be easily 
verified. It appears from the decision 
of Rajagopala Ayyangar, J., that the 
plaintiffs in that case took delivery of 
the goods without having them weighed 
at the time of taking delivery just as, in 
the present case. e plaintiffs in that 
case relied on the entries in the account 
books to show the quantity of goods 
received. This was accepted by the 
trial Court, but the decision was reversed 
in the New Trial Application and Raja- 
gopala A » J., restored the judg 
ment of the trial Court. 


5. Even in the unreported Supreme 
Court decision relied on by Sri S. K. L. 
Ratan it is stated that where the railway 
receipt contained the words ‘said to 
contain’ it is the duty of the owner to 
prove the quantity of goods actuall 
consigned by him by adducing su 

evidence as to how he acquired the goods, 
what price he paid for the same and 
what quantity he loaded in the wagons. 
There is such evidence in the present 
case furnished by P.W. 2 Mukherjee, 
General Foreman in charge of the Indian 
Tube Company, who not only gave 
evidence about the general practice as 
to the consignment-of the goods, but also 
gave details as to the actual consignment 


i] |. M/S. SOUTH INDIA INSURANCE CO., LTD. y. UNION OF INDIA (Sadasivam, J.). 


of goods in this case. He has deposed 
that before loading all the individual 
‘bundles are counted personally by him 
and by another person to have a double 
check and that after counting, it is being 
weighed on one side before loading into 
the wagon: He has specifically stated 
that a railway clerk witnessed the actual 
-weighment and that the weighment was 
recorded in the weighment register. He 
denied the suggestion that the loading 
-was not supervised as stated in the railway 
receipt. It is true he could not say who 
weighed the pipes and counted before 
loading without looking into the Forward- 
ing Notes. But the forwarding Notes 
‘were with the railways and they did not 
cross-examine P.W. 2 with reference to 
the same. It should he noted that there 
is really no contra evidence as D.W. 1 
Francis, unloading clerk in Royapuram 
Station, alone has been examined to 
to the delivery of the goods. The 
rial Court accepted the evidence of 
P.W. 2 and relied on several other cir- 
cumstances in finding that the goods were 
consigned, ‘as alleged in the plaint and 
that there was short delivery of the goods 
in each of these suits. 


6. The Judges of the New Trial Bench 
have purported to independently appreci- 
ate the evidence in reversing the finding 
of the trial Court. In fact, they have 
observed : 


“ Having gone through the entire 
documents in the case and the oral 
evidence let in by the parties we have 
come to the conclusion that the onus 
which lay on the plaintiff initially to 
prove the actual number of articles 
loaded by them has not been discharged 
at all.” 


They have commented on the learned 
trial Judge having decided the case 
accepting the entries in the Forwarding 
Notes as correct and proceeded to observe 
that if the entries in the forwarding notes 
are taken as conclusive of the matter, 
then the railways can have no defence 
in any suit. These observations show 
that the Judges who heard the New 
‘Trial Application have not read the 
Judgment of the trial Court properly. 
There is nothing in the Judgment of the 
trial Court to show that the entries in 
the Forwarding Notes were taken as 
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conclusive. The Judges who heard the 
New Trial Applications seem to be soli- 
citous that the railways should have 
some defence. Even if they tried the 
case as an appellate authority, I would 
have no hesitation in observing that their 
appreciation of the evidence is wrong. 
It should be noted that the jurisdiction 
of the Judges hearing New Trial appli- 
cations is limited and the Judges who 
tried the New Trial Applications in this 
case have completely ignored the same. 
Section 38 of the Presidency Small Cause 
Courts Act is as follows: 
« Where a suit has been contested, 
the Small Cause Court may, on the 
application of either party, made with- 
in eight days from the date of the decree 
or order in the suit (not being a decree 
passed under section 522 of the Code 
of Civil Procedure), order a new trial 
to be held, or alter, set aside or reverse 
the decree or order, upon such terms 
as it thinks reasonable, and may, in 
the meantime, stay the proceedings. 
Explanation: Every suit shall be 
deemed to be contested in which the 
decree is made otherwise than by 
consent of or in default of appearance 
by the Defendant.” 


The general language of section 38 of the 
Presidency Small Cause Courts Act may 
leave the impression that there are no 
conditions attached to the exercise of the 
jurisdiction under that section. But the 
history of the Legislation, the practice 
of the Courts and the long line of decisions 
have clearly indicated the restricted scope 
of the jurisdiction of the Judges hearing 
a New Trial Application. It is well 
known that the Presidency Towns Small 
Cause Courts are summary Tribunals 
established in 1850 to relieve the Supreme 
Courts in the Presidency Towns and are 
largely modelled on the county Courts 
in England. In England the power to 
grant new trials conferred on the judges 
of the county Courts is not an absolute 

wer to be exercised on any grounds 
which the Judge may think fit, but can 
only be exercised for such reasons in 
law as a superior Court would deem 
sufficient, for a new trial. Order 51, 
rule 12 of the Rules of Practice in 
Madras framed under the Presidency 
Small Cause Courts Act in respect of 
applications under section 38 of that 
Act is as follows: 
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‘The application will not ordinarily 
be granted unless one of the grounds 
specified in the following clauses is 
established :— 


(a) That the decree or order is contrary 
to some specified Jaw or usage having 
the force of law. 


(6) That there was a substantial error 
in the procedure as prescribed by 
these rules or by any other enactment 
applicable to the Court which has 
produced error in the decision of the 
case on the merits. 


(c) That the applicant has discovered 
new and important matter or evidence 
which would affect the decision of the 
case on the merits and which, after 
the exercise of due diligence, was not 
within his knowledge and could not 
be produced by him before the Court 
at the time when the decision was 
passed.” 


In Fire Stone Tyre etc. Co. v. Ramanuja 
Aiyangar’, Balakrishna Ayyar, J., has 
referred to the earlier Full Bench and 
other decisions of this Court and pointed 
out the nature of the jurisdiction con- 
ferred under section 38 of the Presidency 
Small Cause Courts Act. He has pointed 
out that the jurisdiction of the Small 
Cause Court under section 38 of the 
above Act is substantially in the nature 
f'revisional jurisdiction. The Judges of 
the Presidency Small Cause Courts exer- 
cising powers under section 38 of the 
Presidency Small Cause Courts Act do 
ot constitute a Court of appeal and they 
cannot arrogate to themselves the powers 
of an appellate Court. It is however 
true that the powers under section 38 
of the Presidency Small Cause Courts 
Act are not so restricted as those mentioned 
in section 115 of the Code of Civil 
rocedure. Misappreciation of evidence 
would not entitle the Judges hearing a 
Yew Trial application to interfere with 
findings of fact, though they could do so 
where there is misunderstanding of 
evidence. In Sadasook v. Kannayya*, it 
was held that a Full Bench of the Small 
Cause Court could not decide a question 
of fact and that it could not interfere 
with the decision of the trial Judge unless 





1, res IMLJ. 81. 
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it was such as no reasonable man could. 
have come to, that is, unless there was 
practically no evidence to support it. 
In Sai Sikandar v. Ghouse Mohideen, 
it was held that the above Full Bench 
case was rightly decided and should in 
any case be followed as the decision was. 
on a point of practice which had now 
stood for many 3 and their reversal 
must seriously affect the settled practice 
of the Court. In Madras Cine Service v. 
Shyamala Pictures (P.) Lid.* Ramaprasada. 
Rao, J., has held that the new trial 
Bench has no jurisdiction to reverse the 
findings of fact as their jurisdiction is 
purely revisional and not appellate in 
character and that where the new trial 
Bench is of the opinion that the findings 
of the fact of the trial Court cannot be 
sustained, it can remit the matter to the 
trial Court for a reconsideration of the 
entire issue. I have already pointed 
out the scope of the said revisional juris- 
diction of the Judges of .the Presidency 
Town Small Cause Courts in interfering 
with a finding of fact by the trial Judge, 
There can be no doubt in this case that 
the judges who dealt with the New Trial 
applications have taken a wrong view 
of their jurisdiction in differing from the 
finding of the trial Court on their own 
appreciation of the evidence in the case. 
As already stated, the appreciation of 
the evidence by the judges who heard 
the New Trial applications is not correct. 
I have already pointed out that even if 
they were sitting on appeal and were 
entitled to appreciate the evidence inde- 
pendently, they have clearly erred in 
such appreciation and assessment of 
the evidence. In my opinion, th 
had no jurisdiction to interfere with th 
clear findings of fact arrived at by th 
trial Judge on a proper appreciation o 
the evidence. 


7. The trial Court has rightly rejected 
the plea of the railways that as the load- 
ing was not done properly inasmuch as 
it is admitted that the consignment had 
been only slant loaded and not flat 
loaded, the railways are not liable It 
should be noted that it is only the railways 
that supplied the wagons in which the 


ce 
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goods could not be flat loaded, but only 
slant loaded and this was done in the 
presence of a Railway clerk. Further, 
one cannot understand how there could 
be any shortage of goods on account of 
slant loading. ; 


8. The trial Court has rightly found 
that the railways have clearly failed to 
discharge their duty as bailees in regard 
to the consignments. In Union of India v. 
Motilal}, it'has been held that where a 
consignment is booked at railway risk 
for carriage to the destination, the Railway, 
as a bailee, is bound under section 160 
of the Contract Act to return the goods 
at the destination and that once the 
failure to return the goods bailed is 
established it will be presumed to be the 
bailee’s default, in the absence of a 
satisfactory explanation. In i 
Krishna v. Union of India*, it was held 
that, in a consigament booked under 
railway risk, the shortage in weight of 
the goods ‘delivered was prima facie 
proof of negligence of the bailees and 
rae was for the ae to 
disc its responsibility owing 
how ae goods were dealt with in the 
course of transit. In Manickam Chettiar v. 
Union of India®, it has been laid down 
that where the damage cannot be attri- 
buted either to defective condition of the 
goods, or the defective packing of the 
goods, the primary onus of a bailee to 
show that he had taken such care of the 
goods as a man of ordinary prudence 
would take in the case of his own goods 
must be discharged by the railway admi- 
nistration for denying relief to 
the plaintiff. This decision has 
been followed : Union of India v. Brijlal4 
and in Virat Pal v. Union of India’. 
There was, short delivery of goods in 
every one of these suits and the railways 
have not adduced any evidence to show 
how they dealt with the goods from the 
time when they were consigned till they 
were delivered to the second petitioner 
at Madras. The trial Court has rightly 
held that the defendants not having 
explained how the shortage had occurred 
must be held to have acted negligently 





1. AIR. 1962 Pat. 384. 
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in carrying the consignments from the 
place of origin to the place‘of destination. 
9. The only remaining question to be 
considered is whether the claims in the 
first two suits are barred by limitation. 


- Open delivery was effected in the first 


two suits on 6th May, 1961 and 8th 
May, 1961 respectively and the suits were 
filed after one year on roth July, 1962. 
Prima facie, the suits were barred b 
limitation under Article 31 of the old 
Limitation Act under which the period 
of one year limitation commenced from 
the time when the goods ought to be 
delivered. It is clear from the records 
in this case that the railways went on 
taking time after receivi the suit 
notice under section 80, Civil Procedure 
Code, and this was really responsible for 
the delay in filing the suits. It is true 
that inspite of the dilatory tactics of the 
railways it is the duty of the plaintiff to 
have filed the suit within the period of 
limitation. The plaintiffs relied on the 
certificates of shortage issued by the 
Station Master, Royapuram, on 11th 
May, 1961 as acknowledgments of lia- 
bility saving the claims on the first two 
suits from the bar of limitation. 


10. The learned Advocate for the peti- 
tioners relied on the decisions in Haji 
Ajam v. Bombay and Persia Steam Navigation 
Company’, Rajah of Vizianagaram v. 
Official Liquidator, Vizianagaram Mining 
Co., Lid.* and in Florence Misra v. Daulat 
Ramë, in support of his contention that 
the certificate of shortage is sufficient 
acknowledgment of the suit claims in the 
first two suits. In the first case, the 
certificate of short delivery was held 
to be a document acknowledging liability 
giving a new starting point for limitation. 
It is observed in this decision. 
“As pointed out by their Lordships 
of the Privy Council in Sukhamoni 
Chowdhrani v. Ishan Chunder Roy4, it 
is not required the an acknowledgment 
within the statute shall specify every 
legal consequence of the thing acknow- 
ledged.” 
In the second case, it was held that the 
statement in the balance sheet of the 
company including the suit debt in 





1, osm I.L.R. 26 Bom. 562. 
2. (1951) 2M.L.J. 535. 

3. A.LR. 1968 All. 316 (F.B). 77 77 
4. (1898) I.L.R. 25 Cal. 844. . .. 
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sundry debts was a sufficient acknowledg- 
ment of liability. It is clear from page 
550 of the decision that reliance was 
placed on ones v. Bellgrove Properties 
Lfid.1, where the Court of Appeal held 
that where a balance-sheet presented to 
the shareholders at annual general meet- 
ing of a limited liability company signed 
by the chartered accountants etc., con- 
tained the statement ‘to sundry creditors 
£7,638 6s rod’ and it was proved by a 
witness from the firm of chartered 
accountants which had signed the balance- 
sheet that the debt of £1807 owed by the 
company to the plaintiff was included in 
the sum of £7,638 6s rod stated in the 
balance-sheet to be due to sundry credi- 
tors, the balance-sheet contained an 
acknowledgment to the plaintiff in writing 
signed by the agents of the company that 
the debt of £1867 at the date of the 
annual general meeting remained unpaid 
and due to the plaintiff. It is pointed 
‘out in this decision that the provisions of 
the Limitation Act in England regarding 
acknowledgment are more stringent that 
what they are in India and that no 
Teason has been shown as to why the 
judgment of the Court of Appeal should 
not be followed. In the last Full Bench 
Judgment, it was held that the receipt 
relied on by the plaintiff was sufficient 
acknowledgment, though it referred only 
to the promissory note and the suit was 
filed on the original cause of action which 
was not referred to in the receipt. 










‘acknowledgment’ as 
peatedly stated is not a term of art and 
it ought to be construed in its plain lite- 
sense. Each case relating to the 
uestion of acknowledgment saving 
imitation must be considered inde- 
endently in the light of the words used 
and the circumstances of the case to 
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found that there was consignment o 
goods, as pleaded by the petitioners i 

their plaints. The trial Judge has rightly 
found that the certificate of short delivery 
in each of the first two suits clearly 
amounts to acknowledgment of liability 
on the part of the railways and the find- 
ing of the judges of the New Trial Bench, 
which is contrary to the said finding, is 
clearly wrong. I therefore find that 
even the first two suits are not barred 
by limitation. 


12. In the result, the decrees and Judg- 
ment in N.T.A. Nos. 162 to 165 of 1966 
on the file of the Court of Small Causes 
are set aside and the decrees and Judg- 
ment of the trial Court are restored. 
The petitioners are entitled to costs in this 
Court and in the Court of Appeal, in 
addition to the costs awarded by the 
trial Court. 


V.M.K. Ordered accordingly. 





I THE HIGH COURT OF JUDI- 
CA TURE AT MADRAS. 


Present:—G. Ramanujam, F. 


Shri Thyagabrahma Mahotsava Sabha, 
Governing Body, Thirnvaiyaru represented 
by its Secretaries LB _ BPetitioner* 


v. 
Venkatesan Respondent. 


Cigil Procedure Code (V of 1908), Order 1, 
rule 8—Scope and applicability. 


For the application of Order 1, rule 8, it is 
not necessary that the persons sued in a 
representative capacity should have the 
requisite authority before hand, Order 1, 
rule 8, will apply to acase where there are 
numerous persons having the same interest 
in one suit. One or more of such persons 
may with the permission of the Court sue 
or be sued on behalf of or for the benefit 
of all the persons so interested. [Para. 2.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the Munsif Court, Tiruvaiyaru 
dated 10th December, 1969 in IA. 
No. 1135 of 1969 in O.S. No. 84 of 1969. 





* C.R.P. No. 525 of 1970. 3rd Norena 


I}... SHRI THYAGABRAHMA MAHOTSAVA SABHA V. ‘VENKATESAN (Ramanujam, J). 


M. Srivatsamam, V.P.. Raman and R. 
Krishnaswami, for Petitioner. e 


K. Gopalachari, for Respondent. 


The, Court made the followmg 


ORDER.—- In this case the defendants 1 and 
2 in O.S.-No. 84 of 1969 on the file of the 
District Munsif of Tiruvaiyaru, challenge 
the order passed by that Court under 
Order 1, rule 8, Civil Procedure Code, 
permitting the plaintiff-respondent to 
sue them in a representative capacity. 
‘The suit is one filed by the respondent for 
declaration that the election for the govern- 
ing body for Sri Thyagabrahma 
Mahotsava Sabha held on roth January, 
1969, is invalid and for an injunction 
restraining the elected body from func- 
tioning. The said suit was filed against 
defendants 1 and 2 as the Secretaries of 
the Sabha who were then functioning 
assuch. The petitioners-defendants resis- 
ted the suit on various grounds. The 
substantial ground of defence taken by 
them was that the suit being one for setting 
aside the election, all the persons who have 
been elected on toth January, 1969 and 
who would be affected by any adverse 
decision in the suit should be made parties 
to the suit and that the suit is not maintain- 
able without impleading them as parties 
to the suit. They also justified the elec- 
tion conducted on roth January, 1969 by 
denying the irregularities pointed out by 
the respondent in the suit in the conduct 
of the election. 


2. The respondent-plaintiff thereafter 
filed an application under Order 1, rule 
8 to sue the petitioners in a representative 
capacity for the entire governing body. 
The lower Court, after hearing the objec- 
tions from the petitioners gave the permis- 
sion sought for. The learned Counsel for 
the petitioners contends that the lower 
Court is in error in granting permission 
under Order 1, rule 8, to the plaintiff. 
respondent to sue them in a representative 
capacity after having held that the peti- 
tioners as Secretaries of the Sabha are 
not the persons entitled to sue and be 
sued on behalf of the Sabha or on behal 
of the governing body. It is contended 
that once it is held that they are not the 
Persons entitled to sue and be sued on 
behalf of the governing body they cannot 
be sued in the present suit in a representa- 
tive capacity on behalf of the governing 
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body of the Sabha. It is true that the 
lower Court has held that under the 
rulzs governing the Sabha the petitioners 
have not been authorised to sue or be 
sued on behalf of the governing body. 
But for the application of Order 1, rule 8, 
it is not nécessary that the persons sued in 
a representative capacity should have 
the requisite authority beforehand. 
Order 1, rule 8 will apply to a case where 
there are numerous persons having the 
same interest in one suit ; one or more of 
such persons may with the permission of 
the Court sue or be sued on behalf of or 
for the benefit of all the persons so interest- 
ed. In this case, it is not in dispute tha 

the petitioners are also persons elected as 
members of the governing body in the 
election held on roth January, 1969. The 
suit being one to set aside the election 
held on that date, the petitioners have 
got a common interest along with the 
other persons elected on that date to the 
governing body in upholding the validity 
of the election. The petitioners have 
got the same interest as other persons 
elected on that date. The provisions of 
Order 1, rule 8 squarely applies to the 
facts of this case. The learned Counsel 
for the petitioners, however, apprehends 
that once the Court grants permission 
to the plaintiff-respondent to sue the 
defendants-petitioners in a representative 
capacity under Order 1, rule 8, the peti- 
tioners may not be allowed to contend 
that the suit is bad for the reason that 
all the persons elected on roth January, 
1969, had not been specifically impleaded 
as parties to the suit. I consider there is 
no basis for such an apprehension. It is 
seen that there is an issue to that effect 
in the suit and the petitioners are entitled 
to put forward all their objections and 
press the issue regarding the maintaina- 
bility of the suit in the absence of all the 
parties elected on roth January, 1969, for 
trial before the lower Court. With these 
observations, the civil revision petition is 
dismissed. But in the circumstances, no 
costs. 


V.K. Petition dismissed. 
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IN THE HIGH COURT OF . JUDICA- 
TURE AT MADRAS. 


PRESENT :—K. Veeraswami, C.F., and P.R, 
Gokulakrishnan, J. 


The Chief Secretary, Government of 
Madras, Fort. St. George, Madras-9 and 
another .. Appellants* 
U. 
M.S. Ramaswami .. Respondents. 
(A) Appoiniment—Post, a position of employ- 
meni—Person holding a substantive post 
entrusted with additional work— Termination 
of the substantive post, if entail the loss of 
additional work. 


A post means a position of employment. 
While every post is as ituation of employ- 
ment it is not every employment that 
will constitute a post. It is no doubt true 
that a post may be created before the 
appointment, or simultaneously with it. 
But from the mere fact of appointment in 
the sense of employment, it cannot 
be inferred, unless circumstances do war- 
rant it, that it is equivalent also to the 
creation ofa post. Where a situation has 
been created and filled in, the holder 
of the post is not normally allowed to hold 
another substantive post simultaneously, 
but where it is necessary, he may be put 
in additional charge of a post until the sub- 
‘stantive appointee to t post takes it 
over. In this case, the fact that actually 
no second post was created by the Revenue 
Department, but being aware of the post 
created by the Industries Department 
(Housing), it made an appointment as 
Special Government Pleader for Com- 
mercial Taxes which in the circumstances, 
meant merely entrusting an additional 
work or employment to the holder of the 
substantive post and the further fact that 
only one retainer was fixed, show that no 
two posts of Special Government Pleaders 
were created. [Para. 4.] 


(B) Board Standing Orders, Appendix IV, rule 
3 (1)—Law Officer of Government—Recruited 
from the Bar—Six months’ notice necessary 
for termination of service—Termination on 
payment of six months retainer in lieu of 
notice—Nol in conformity with the rule. 

Where the Government desires to 
terminate the service of a Law Officer, 
he should have sufficient time to adjust 


*W.P. No. 371 of 1973. 
9th November, 1970, 
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his practice and affairs at the Bar- 
Therefore the payment of. six months” 
retainer in lieu of notice is not in confor- 
mity with rule 3 (1). [Para. 5.] 
Appeal under Clause 15; of the Letters 
Patent against the Order of the Honoura- 
ble Mr, Justice Alagiriswami dated 6th 
March, 1970 and made in the exercise 
of the Special Original Jurisdiction of the 
High Court in Writ Petition No. 770: 
of 1969 presented under Article 226 of 
the Constitution of India to issue a writ of 
certiorari calling for the records relatin 
to G.O.Ms. No. 685,Revenue, dated 22n 
March, 1968 and G.O.Ms. No. 237, 
dated 7th February, 1968 and to quash 
the same. 


The Advocate-General, for the Additional 
Government Pleader, for Appellants. 


Respondent in person. 

The Judgment of the Court was delivered 
by : 

Veeraswami, C. J.—On a petition by the. 
Respondent, who is a former Special 
Government Pleader, Alagiriswami, J., 
quashed G.O. Ms. No. 685, Revenue, 
dated 22nd March, 1968. The State 
has, therefore, filed this Appeal though 
the Chief Secretary and the Revenue 
Secretary to the Government. 


2. The postof the Special Government 
Pleader was created by Governmenit by an 
order dated 18th June, 1962. This was 
done on recommendation from the State 
Housing Board. The Special Govern- 
ment Pleader was to be-in charge of writ 
petitions relating to Neighbourhood Pro- 
jects and Housing. Thiru R. Viswanathan. 
Advocate, was appointed to the post. 
The order which actually issued from the 
Industries (Housing) Department said 
that the post was for a year. By an 
order dated 30th November, 1964, made 
by Government from the Revenue Depart- 
ment, the same gentleman acting as 
Special Government Pleader for Housing 
Board was ‘temporarily’ appointed as 
Special Government Pleader for Gom- 
mercial Taxes Department. He was to 
attend to all sales tax cases 
contested in the High Court, including 
Petitions, Writ Appeals and Special 
Leave Petitions “in addition to his 
work as Special Government Pleader, 
State Housing Board”. The. order 
proceeded to: say, “‘his ‘services may 
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also be utilised if necessary. in defending 
complicated cases ‘before the Sales Tax 
Ap te Tribunal’” He would be enti- 
tled to fees for his work for the Commer- 
cial Taxes Department on the scale of fees 
prescribed in the Standing Orders issued 
in G.O.Ms. No. 2606.Public(General-F), 

dated 25th September, 1968, as subsequen- 
tly amended, and subject to revision 
every. year. So far as the fees payable 
for work for the Housing Board was con- 
cerned, the Board was to bear it. The 
xetainer was fixed at Rs..300 which was to 
be shared between the two Departments 
in the ratio of r° 10. Thiru R. Viswa- 

nathan, having resigned on gth April, 

1966, the post fell vacant,. The Govern- 
ment, by G.O.Ms. No. 1545, Revenue, 

dated 4th May, 1966, appointed - ‘the 
Respondent as Special - Government 
Pleader for Commercial’ Taxes Depart- 
ment:' His duties were specified: in the 
same Way as for his predecessor as Special 
Government Pleader for Commercial 
‘Taxes, and so too, his fees. As far his 
retainer, it was to be the same as sanc- 
tioned in G.O.Ms. No. 1241, Revenue, 

dated 13th April, 1966, that is to say, it 
was to be shared, as mentioned earlier 
in the ratio of 1:10 as between the Housing 
Board and the Commercial Taxes Depart- 
ment. The post of Special’ Government 
Pleader was continued from year to year, 

by orders issuing from. the Industries 
Department (Housing) of Government, 
and by an order from the same Depart- 
ment dated 12th August, 1966, the post 
was extended from rst April, 1966 to 
gist March, 1967 or till the need for it 
ceased, whichever was earlier. In view, 

however, of the resignation of Thiru 
R. Viswanathan and as the Respondent 
had taken charge as Special Government 
Pleader, Commercial Taxes, with effect 
from 1 Hp May, 1966, the order said: 


** The Gonan appoint Be MS. 
Ramaswami, B.A.B.L., 

‘Government Pleader, with pre from 
11th May, 1966. He will be in charge 


of allwrit petitions relatmg to 
-Neighbourhood Projects and other 
-Housing Projects of the State 


Housing Board and writ appeals 
arising' from such petitions.. The 
terms ‘and conditions referred to in 
‘para. 1 above will continue to apply 
subject to the modification that 
the retainer fee, of Rs. - 300 he 
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‘apportioned in the ratio of 10: I 
between the Commercial Taxes 
Department and State Housing 
Board respectively as already ordered 
in G.O. Ms. No. 1241, Revenue, dated 


13th April, 1966 * 


The notification: which ‘was published 
ursuant to the order stated that Sri 
.S. Ramaswamy was appointed as 
Special Government Pleader, for neigh- 
bourhood and: other Housing Projects 
of the State Housing Board, with effect 
from 11th May, 1966. On 28th Septem- 
ber,-1966, Government by the Revenue 
Department, informed the Respondent 
that in modification of the earlier orders, 
he would be governed by the terms and 
conditions of service prescribed in the 
Standing . Orders applicable to Law 
‘Officers attached to the High Court, issued 
in G.O.Ms, No. 2606 Public (General-F), 
dated 25th September, 1968. That 
meant that he was entitled to hold the post 
until he attained the age of 60 years, but 
such continuance was, however, subject 
to termination of service by the cer 
resigning by giving six months notice to 
Government, or by the latter, by giving 
him similar notice: This order reiterated 
that the retainer should be-shared as 
between the two departments as already 
mentioned, -Industries Department 
(Housing) by G.O.Ms. No. 2894, dated 
8th September, 1967, abolished the post 
with immediate ‘effect. ‘The order read : 


“In G.O. Ms. No. 3333, (Housing) 
Industries, Labour and Housing, dated 
12th August, 1966, the post of the 
Special Government Pleader, Madras, 
was continued from ist April, 1965 to 
gist March, 1967 and Thiru M. S. 
Ramaswamy was appointed to he post 
and placed in charge of all writ peti- 
tions relating toNeighbourhood Projects 
of the State Housing Board and writ 
appeals arising from such petitions, 
The Government have'examined the 
question of continuing the post of 
Special Government Pleader, Madras, 
beyond 31st March, 1967, and they 
have decided that this post need not 
be continued. They accordingly direct 
- that this post should be abolished with 
immediate effect and the work pertain- 
ing to writ petitions relating to 
Neighbourhood Projects and_ other 
Housing Projects of the State Housing 
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Board and the writ. appeals arising 
from such petitions be entrusted to the 
Government Pleader, Madras.” 


The Respondent was accordingly request- 
ed to hand over charge of the work rela- 
ting to the said matters, to the Govern- 
ment Pleader. This the Respondent did as 
directed, and he was asked to intimate the 
Government the date of handing over 
charge so as to enable orders to be passed 
continuing the post of Special Government 
Pleader, beyond gist March, 1967. This 
was followed by another order, G.O.Ms. 
No, 237 Public (General-F), dated 7th 
February, 1968, which directed the Res- 
pondent to hand over to the Government 
Pleader all cases relating to Commercial 
Taxes Department in the High Court. 
The Respondent acknowledged the receipt 
of this order, but told the Chief Secretary 
to Government of the terms of his appoint- 
ment, as modified by order dated, 28th 
September, 1966, and stated that he was 
entitled to six months notice if the Govern- 
ment wanted to terminate his appoint- 
ment as Special Government Pleader, and 
that he claimed such notice. To this, 
the answer of the Government was the 
impugned order, G.O. Ms. No. 685, 
Revenue, dated 22nd March, 1968, which 

iriswami, J., has quashed. In that 
order the Government pointed out that 
the post of Special Government Pleader 
created in 1962 was extended from time 
to time upto September, 1967, when it was 
abolished with immediate effect and that 
although the Respondent continued to 
handle Commercial Tax Cases even after 
that date, there was no post of Special 
Government Pleader for Commercial 
Taxes from rgth September, 1967, 
onwards for him to hold. The order 
went on to say : 


“The Government, therefore, now 
sanction the creation with retrospective 
effect, of a post of Special Government 
Pleader for Commercial Taxes for the 
period from 19th September, 1967, upto 
and inclusive of ee date of this order 
and direct that Thiru M.S. Ramaswami 
shall be deemed to have held that post 
during the above said period and he 
paid for that period the retainer fee and 
other remuneration for the work actu- 
ally done by him during that period to 
which he is eligible. - In lieu of prior 
notice, Thiru M. S. Ramaswami shall 
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in addition be paid an’ amount repre- 
senting the retainer fee for six months. 
After the issue of this order there will 
be no post for Thiru M. S, Ramaswami 
to hold. His service as Special Govern- 

. ment Pleader.are, therefore, terminated. 
with effect on and from the date of this 
order.” 


The contention of the Respondent before 
the learned Judge which has been reite- 
rated before us, is that the proceedings we- 
have above, referred to, showed that 
Government . had created two posts, 
Special Government Pleader, Housing 
Board, and Special Government Pleader,, 
Commercial’ Taxes, that. he held both 
the posts, and that since only the post 
of Special Government Pleader, Housing 
was abolished with effect from 18th. 
September, 1967, he continued to hold. 
the post of Special Government Pleader, 
Commercial Taxes, and that inasmuch as 
the Government in the impugned order 
proceeded on the basis that after 18th 
September, 1967, there was no post of 
Special Government Pleader, Commercial 
Taxes, for him to hold, it was invalid. 
Alagiriswami, J., accepted this conten- 
tion. He noticed that actually no second’ 
post of a Special Government Pleader for 
Commercial Taxes was specifically creat- 
ed, but he.was of opinion that inasmuch. 
as the’ Respondent was, by notification, 
appointed . as Special Government 
Pleader for Commercial Taxes, without 
specifying any time limit for the post 
it must be deemed that such a post had 
been created. This is the reasoning of 
the learned Judge: 


“ When the petitioner was appointed. 
Special Government Pleader for the 
Commercial Taxes Department no. 
time limit was specified for the appoint~. 
ment. The Government did not at 
the time p rt to create any post for- 
any particular period. As I have 
already stated though the Govern- 
ment did not purport to create any 
post, by the very fact of the appoint- 
ment of the petitioner to the post of” 
Special Government Pleader for Com- 
mercial Taxes Department, they should. 
be deemed to have created that post; 
but they had not specified any parti-- 
cular period during which that post 
was to last. That post would there-. 
fore, last till it is specifically abolished.. 


1) CHIEF SECRETARY, GOVT. OF MADRAS y. RAMASWAMI (Veeraswami, C: J.). 


The orders issued .on 22nd March, 
1968, in which they purport to create 
the post of the Special Government 
Pleader for Commercial Taxes Depart- 
ment from roth tember, 1967 to 
22nd March, 1968, does not have. the 
effect of abolishing the post of special 
Government Pleader for Commerical 
Taxes Department. It cannot by 
implication be deemed to have done 
so. It did not proceed on that basis. 
That post should be deemed: to con- 
tinue.’ : 
The learned Judge, therefore, held that 
as a result, the Respondent would be 
deemed to hold or to have held the office 
till he has completed the age of 60 and 
that upto that period, he would be entitled 
to be paid his retainer at the rate of 
Rs, 272.73 per mensem. : - 


3. With respect, we are unable to share 
the view of Alagirisawmi, J. Power to 
make an appointment undoubtedly 
includes the. power to create a post, and 
we do not say that in no circumstance 
creation of a post can be deemed or 
inferred. But in the circumstances of 
this case we are satisfied that there 
was no intention to create two posts, one 
that of Special Government Pleader, 
Housing Board, and the other of special 
Government Pleader, Commercial Taxes, 
and appoint the same individual to both 
the posts. We are inclined to think on 
a perusal of the related Government 
orders .and proceedings that there was 
only one post created, viz., Special 
Government Pleader, Housing and Thiru 
Viswanathan who had been appointed 
to that post and also asked to be in charge 
of Commercial Tax Cases in the High 
Court having resigned, the Respondent, 
by the order dated 4th May, 1966 was 
appointed in that post as Special Govern- 
ment Pleader for Commercial Taxes 
Department. There is nothing in this 
order to show that a fresh post -was 


created, The notification. of appoint-. 


ment no doubt, stated that the Respondent 
was appointed as Special Government 
Pleader for'Commercial Taxes Depart- 
ment, but the order pursuant to which 
the notification was made referred to the 
circumstances in which the Respondent 
came to be appointed, and in con- 
text, therefore, it is clear that the aoon 
dent’s appointment was in the post which 
became vacant by the resignation of 
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Thiru .R. Viswanathan. The origin of 
that post, and the duration for-whick it 
was created, are known. We are also 
of the view that when Thiru R. Viswa- 
nathan was appointed temporarily as 
Special Government Pleader, to be in- 
charge of Commercial Tax Cases, this. 
was in addition to his work for the 
State Housing Board. That this was. 
so, was mentioned in G.O.Ms, No. 2807 
Revenue, dated 30th November, 1964. 
There is no reason to suppose that, in. 
the circumstances, Thiru R. Viswa- 
nathan was called upon to occupy two. 


posts separately created, with one 
retainer fee for the Law cer in both. 
the posts. We very much desire that 


in issuing the orders of appointment which. 
we have earlier refi to, the Industries 
Department (Housing) and the Revenue: 
Department of Government had been. 
more careful and precise in the language. 
they employed which has led to certain. 
amount of confusion resulting in these 
proceedings. In a matter like that, it 
would be .advantageous to route the- 
orders of different departments finally 
through one of them usually dealing 
with Law Officers and their -appoint- 
ments. 


4, A post means a position of employment,}: 
and as pointed out by the Supreme Courtf 
in State of Assam v. Kanak Chandra}, while 
every post is a situation of employment) 
it is not every employment that willl, 
constitute a post. It is no doubt true 
that, as again pointed out in that case a 
post may be created before the appoint- 
ment, or simultaneously with it. But)’ 
from the mere fact of appointment in| 
the sense of employment it cannot bej; 
inferred, unless circumstances do warrant, 
it, that it is equivalent also to creation 
Where a situation has been 





post is not normally allowed to hold) 
another substantive post simultaneously, 
but where it is necessary, he may be put| 
in additional charge of a post until thel. 
substantive appointee to that post takes 
it over. The Service Rules generally 
do not visualise, and it is not the normal 

tice, that the same individual is 
allowed .to hold simultaneously two 
substantive posts. In this case, the fact 








Ji. (1267) 1 S.C.R. 679: (1969) 2 S.C.J. 461 : 
A.LR. 1967 S.C. 884. => 
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that actually’no second post was created 
by the Revenue Department, but being 
aware of the post created by the Indus- 
tries Department (Housing), it made 
an appointment as Special Government 

leader for Commercial Taxes which in 
the circumstances, meant merely entrus- 
ting an additional work or employment 
to the holder of the substantive post, and 
|the further fact that only one retainer was 
fixed, show, in our opinion that no two 
posts of Special Government Pleaders 
were created. It is true that the retainer 
‘was apportioned as between the Housing 
Board and the Commercial Taxes Depart- 
ment, but that is understandable because 
the Housing Board is a Corporation which 
bears its own litigation expenses, includ- 
ing a portion of the retamer fee paid to 
the Law Officer. It may also be that 
initially the post of Special Government 
Pleader was created br. doing the work 
of the Housing Board. Nevertheless, it 
was a Government post and held under 
the Government. It seems to us that 
the learned Judge relied too much on 
the word “appointed” in the Govern- 
ment Order without at the same time 
taking the other circumstances we have 
pointed out, and weighing all of them to 
sce whether one would be justified to 
hold that a second post must be deem 
to have been created. . 


5. The learned Advocate-General con~, 
tended that even on the assumption that 
there were two posts created as had been 
held by the learned Judge, inasmuch as 
the Respondent had been paid six 
months’ retainer in lieu of six months’ 
notice, he has no cause to complain. 
We are unable to accept this view. Sub- 
tule (1) of Rule 3 in Annexure IV in the 
Standing Orders communicated with G.O. 
No. 2606 Public (General-F), dated 25th 
September, 1958 is this: 


“ Any Law Officer appointed by 
recruitment from the Bar may resign 
his office by giving six months’ notice 
in writing to the Government of 
Madras, and the Government of 
Madras may terminate the services 
of such Law Officer by giving him 
similar notice.” 


The next sub-rule is to the effect that 
“A Law Officer shall be deemed to have 
vacated his office on his completing 60 
years of age, unless the Government 
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specially order his ‘continuance in the 
Office.” Reading both the  sub-rules 
together, we are of the view that unlike 
other Pleaders' for Government in mofus- 
sil centres, or for the City Civil Court 
in the City of Madras, once an Advocate 
is made a Law Officer of the Govern- 
ment to look after the work in the High 
Court, he continues to hold the office 
until he completes the age of 60 years. 
That is the long standing tradition too. 
Very eminent Government Pleaders have 
held that office, and there would. be 
hardly any occasion to terminate their 
services by giving the requisite notice. 
This is because the appointment as a 
Law Offficer in the High Court is made of 
Advocates of Standing and proved merit, 
and more often than not, in consulta- 
tion with and on the recommendation of 
the Chief Justice. Further, it is clear 
from the first part of sub-rule (i) of 
rule 3 that a Law Officer who desires to 
quit his office can do so only by giving 
six months, notice to the Government. 
There is no other alternative, unless the 
Government waives the notice. There is 
no reason why we should give a different 
interpretation to the second part of sub- 
rule (1). It does not, in our opinion, con- 
template terminating a Law Offficer’s 
service by giving six months’ retainer 
in lieu of six months’ notice. The 
reason behind six months’ notice is, that 
where a Law Officer wants to quit, the 
Government should have sufficient time 
to have a successor considered and 
appointed, or where the Government 
desires to terminate the services of a 
Law Officer, he should have sufficient 
time to adjust his practice and affairs a 

the Bar. We hold, therefore, that pay- 
ment of six months’ retainer in lieu of 
notice, is not in conformity with rule 
3 (1). 

6. But in our view that there was only 
one post of Special Government Pleader, 
who was assigned both Housing and 
Commercial Tax cases the appeal is 
allowed, and the writ petition is dismissed, 
In the circumstances, we make no order 
as to costs. 


V.M.K. 





Appeal allowed. 


tj ABDULLA v. SRINIVASAN (Ramanujant, J). 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present.—G. Ramanujam, J. 
K. S. Abdullah 

0. 

S. Hari Respondent. 
Transfer a} Property Act (IV of 1882), 
section 113—Scope— Waiver, what consti- 
tutes—Determination of tenancy and the filing 
of eviction petition—Receipt of rent for the 


period prior to the determination of the tenancy, 
if constitutes waiver. 


Petitioner*® 


If the rent! has been received after, the 
eviction petition had been filed it cannot 
be construed as a waiver of the notice, 
because once the matter has come to the 
Court, the election has become irrevo- 
cable. In this case the notice, dated 13th 
May, 1967,' determined the tenancy after 
the expiry of 31st May, 1967. Therefore 
to invoke the aid of section 113 of the 
Transfer of Property Act, the petitioner- 
tenant has to show that the respondent- 
ae has received the rent due for 

period subsequent to Ist June, 1967, 
EA fe he fled the eviction petition in 
September, ' 1967. The receipt of rent 
for the period anterior to 31st May, 
1967, will not constitute a waiver under 
section 113;of the Transfer of ‘Property 
Act. It is only the receipt of the rent 
which has become due since the expira- 
tion of the notice that will constitute 
waiver. The petitioner has, therefore, 
to prove that the rent which has become 
due since the expiration of the notice on 
gist May, 1967 had been received by the 
respondent before the filing of the evic- 
tion petitions with an intention to treat 
the lease as ‘subsisting. [Para. 5.] 


Petition under section 25 of the Madras 
Buildings (Lease and Rent Control) Act, 
1960 and section 115 of Act (V of 1908) 
praying the, High Court to revise the 
order of the Court of Small Causes 
({lird Judge) Madras, dated 18th July, 
1970 and made in H. R.A. Nos. 203, 202, 
and 204 of 1970 (respectively). (HRC. 
Nos. 1283 of.1968, 3471 of 1967 and 1284 
of 1968 respectively), on the file of the 


*C.R.P. No. 1884 to 1886 at 1970. ` 
3th November, 1970. 
49 : 


1 
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Court of the Small Causes (Rent Conttol- 
ler) (Vth Judge) Madras). 


Habibullah Badska, E. S. Govindan, ma 
T. P. Sankaran, for Petitioner. 


K. C. Jacob, S. K. L. Ratan, R. Jw. K. 
Lewkose, for Respondent. 


The Court delivered the folowing 


Juvoment.—As all the above three revi- 
sions are connected they are dealt with 
together. The respondent, who is the 
same in all the three revisions, filed three 
petitions for eviction of the petitioner, 
who is also the same in all the revisions, 
from three different portions of premises 
No. 1, Smith Road, Mount Road, 

Madras-2 on the grounds (1) that he 
bona fide required the premises for. the 
purpose of immediate demolition and 
reconstruction and (2) that the petitioner 
had denied the title of the landlord and 
that such denial was not bona fide. The 
tenant-petitioner resisted all the evictior 
petitions and stated that he is entitled 
to the benefits under the City Tenants 
Protection Act, in respect of a portion of 
the premises wherein he had put up 
superstructure, that the request n the 
landlord for the purpose of demolition and 
reconstruction was not bona fide and 
that there has been no valid notice ter- 
minating the tenancy in his favour.. He 
also alleged that the premises from which 
he is sought to be evicted`has been con- 
structed after 1960 and therefore, the 
landlord cannot seek eviction under the 
provisions of the Madras Buildings (Lease 
and Rent Control) Act, 1960. The Rent 
Controller, however, overruled the objec- 
tions of the petitioner and ordered evic- 
tion. ‘There was an appeal to the appel- 
late authority constituted under the Act 
and the order of eviction passed by ‘the 
Rent Controller has been affirmed therein. 
The appellate authority also agreed 
with the Rent Controller that the require- 

ment of the premises by the landlord for 
the purpose of demolition and recon- 
struction had been established and that 
concurrent finding has not been can- 

vassed, before me and the learned Counsel 
for the petitioner fairly conceded that 
he is not questioning that finding. On 

the question whether the petitioner was 
entitled to the benefits under the Madras 
City Tenants Protection Act, in respect 
of that portion of the land over which he 
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had put up the superstructure, the appel- 
late authority also agreed with the Rent 
Controller that the petitioner was not 
entitled to the benefits under that Act, 
and this finding also has not been chal- 
lenged, in these revisions. On the ques- 
tions whether there has been a valid 
notice determining the tenancy in favour 
of the petitioner and whether the premises 
is one constructed after 1960 so as to 
exclude the application of the provisions 
of Madras Act (XVIII of 1960) the view 
of the Rent Controller as well as the 
appellate authority was that there has 
been a valid notice determining the 
tenancy and that the premises came within 
the purview of the Act. This alone is 
challenged by the learned Counsel for 
the petitioner. 


2. The question whether the premises 
was constructed after 1960 can easily 
be disposed of. It was the case of the 
petitioner that . there was a complete 
reconstruction of the premises in 1961 
after he took the premises on lease under 
Exhibit P-8, dated 24th August, 1959, 
and that as such the building will get 
exempted from the provisions of Madras 
Act (XVIII of 1960). But a perusal of 
the lease deed Exhibit P-8 shows that the 
premises let out was a storeyed Madras 
terraced Building together with zinc 
shed on its back eastern side and a 
vacant plot on its northern side. Clause 7 
of the lease deed permitted the lessee 
to put up pucca superstructures on the 
northern front portion and the eastern 
back portion of the existing terraced 
superstructure at a cost of Rs. 3,000 and 
to adjust the same at the rate of Rs. 40 
per month from the monthly rentals of 
Rs, too fixed under the lease dced. 
The petitioner in his evidence as R.W. 1 
had stated that, in 1961 the terrace was 
constructed in front side and zinc shed 
was put up on the back side and a terraced 
portion was put up further back. From 
the terms of the lease deed and the evi- 
dence of the petitioner it is clear that the 
constructions after 1960 were only addi- 
tional constructions to the existing build- 
ing which was taken on lease. Hence it 
is not possible to hold that the entirety 
of the building leased out to the petitioner 
under Exhibit P-8 is a new building 
constructed after 1960 so as to exclude 
it from the provisions of Madras Act 
(XVIII of 1960), 
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3. The only further question that remains 
to be considered is whether the view 
taken by the Courts below that there 
has been a proper notice of determination 
of tenancy preceding the eviction petitions 
is correct or not. It is seen that there 
was a notice, dated 13th May, 1967, by 
which the respondent determined the 
tenancy in favour of the petitioner and 
called upon him to vacate on or before 
31st May, 1967. The petitioner, however, 
did not vacate as per the notice but 
instead issued a reply notice on 18th 
May, 1967 wherein he alleged that 
the respondent had demanded a 
monthly rent of Rs. 470 that as he was 
not willing to pay the higher rent the 
respondent has come forward with the 
notice of termination, and that the notice 
of termination has been motivated. He 
was not willing to vacate the premises 
as demanded by the respondent. The 
respondent by a rejoinder, dated end 
June, 1967, addressed to the petitioner 
disputed the allegations made against 
him by the petitioner in his reply notice, 
dated 18th May, 1967, and stated that 
he has been asking for vacant possession 
from 14th July, 1966, and that the peti- 
tioner has been evading the same, and 
called upon the petitioner to immediately 
vacate and deliver vacant possession 
failing which, he threatened to take 
proceedings in eviction. The petitions 
for eviction have been filed in September, 
1967. ‘The learned Counsel for the peti- 
tioner contended that the notice deter- 
mining the tenancy given on 13th May, 
1967 had been waived by the respondent 
(t) by issuing a further notice, Exhibit 
P-25 dated 2nd June, 1967, and (fi) by 
the receipt of rents for the subsequent 
period. The Rent Controller as well as 
the appellate authority held that neither 
the receipt of rents subsequent to the 
issue of the notice on 13th May, 1967, 
nor the issue of a second notice on 2nd 
June, 1967, constituted a waiver of the 
notice of termination already issued. 
The learned Counsel for the petitioner 
questions the correctness of the view 
taken by the Court below. 


4. According to the learned Counsel 
the contractual tenancy between the 
petitioner and the respondent though 
originally put an end to by the notice, 
dated 13th May, 1967, has been revived by 
the respondent’s waiver of the notice by 
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issuing a second notice on 2nd June, 
1967, and by receiving the rents due 
subsequent to 13th May, 1967, the date 
, of the original.termination notice. The 
learned Counsel refers to section 113 of 
the Transfer of Property Act and the 
illustrations given her auder Section 
113 of the Transfer of Property Act and 
the illustrations are set out hereunder: 


** Section 113: A notice given under 
section III, clause (A), is waived, with 
the express or implied consent of the 
person to whom it is given, by any 
act on the part of the person giving it, 
showing an intention to treat the lease 
as subsisting. 


Illustrations: 


(a) A, the lessor, gives B, the lessee, 
notice to quit the property leased. 
The notice expires; B tenders, and A 
accepts rent which has become due in 
respect of the property since the expira- 
tion of the notice. The’ notice ‘is 
waived, — i ; 

(b) A, the lessor, gives B, the lessee, 
notice to quit the property leased. 
The notice expires, and B remains in 


possession. A gives to B as lessee a 
second notice to quit. The first notice 
is waived. 


The learned Counsel wants to treat the 
notice, Exhibit B-25, dated 2nd June, 
1967, as a second notice to quit so as to 
invoke the explanation (b) of section 113 
in support of his plea based on the respon- 
dent’s waiver of the first notice 
dated 13th May, 1967. But a perusal 
of the notice Exhibit P-25, dated and 
June, 1967, clearly shows that it is not 
a second notice determining the tenancy 
but it is merely a rejoinder disputing the 
allegations made by the petitioner in his 
reply notice, dated 18th May, 1967. The 
said notice Exhibit P-25 does not proceed 
in the basis that the respondent had 
waived the’ first notice in sending the 
same. The facts in this case are entirely 
different from the facts in Mohanlal v. 
Vijai Narain}, where it was held that 
giving of a second notice to quit is a 
waiver of the first notice so far as the 
person giving notice is concerned, I 
therefore feel that the petitioner is not 





` 1. ALR. ‘1961 Raj. 136. 
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right in invoking the said illustration (b). 
The decision in Basheshar Nath v. Delhi 
Improvement Trust}, on similar facts su 
ports my above view, I therefore hold 
that by issuing Exhibit B-25, the respon- 
dent has not waived his notice dated 
13th May, 1967, determining the contrac- 
tual tenancy. 


5. The petitioner also invokes the aid of 
illustration (a) to section 113 by relying 
on the receipt by the respondent of the 
rents accrued on or after 1st June, 1967. 
In his petition for eviction the respon- 
dent has relied on his notice, dated 13th 
May, 1967, to show that the tenancy in 
favour of the petitioner has been deter- 
mined by that notice. In the counter 
statements filed by the petitioner in 
answer to the eviction he merely stated 
that the notice alleged to have been given 
is not sustainable m law and that there 
has been no valid and sufficient determi- 
nation of the tenancy. Even in his 
evidence the petitioner had not stated 
as to when the rent was received by the 
respondent and for what period. The 
respondent-landlord, however, admitted 
in his cross-examination thatafter the 
notice of termination of the tenancy he 
had received rents. This admission of 
the respondent is relied on by the learned 
Counsel for the petitioner to show that 
by receipt of rents subsequent to the 
termination of the tenancy the respondent 
has waived the notice. As pointed out 
a Ramamurti. J., in Saleh Bros. v. 

. Rajendran*, if the rent has been recziv- 
ed after the eviction petition had been 
filed it cannot be construed as a waiver 
of the notice, because once the matter 
has come to the Court, the election has 
become irrevocable. In this case the 
notice, dated 13th May, 1967, determined 
the tenancy after the expiry of 31st May, 
1967. Therefore to invoke the aid of 
section 113, the petitioner-tenant has 
to show that the respondent-landlord has 





received the rent due for the period 
subsequent to Ist June, 1967, before 


he filed the eviction petition'in September, 
1967. The receipt of rent for the period 
anterior to 31st May, 1967, will not con- 
stitute a waiver under section 113 of the 
Transfer of Property Act. It is only the 


1. A.L.R, 1953 Punj. 243. 
2, (1969): 1 M.L.J, 247, 
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receipt of rent: which has become due 
since the expiration of the notice that 
will constitute waiver. The petitioner 
has, therefore, to prove that the rent 
which has become due since the expira- 
tion of the notice on gist May, 1967, had 
been received by the respondent before 
the filing of the eviction petitions with 
an intention to treat the lease as subsisting. 
Ramamurti, J., in the above decision has 
elaborately gone into the question of 
waiver under section 113 of the Transfer 
of Property Act and expressed that: 


“The plain language of section 113, 
indicates that a waiver does not ipso 
facto result from any act of omission or 
commission on the part of the lessor, 
but the act must be such as clear evi- 
dence of the lessor’s intention to treat 
the leasé as subsisting. It is the inten- 
tion of the lessor to treat the lease as 
subsisting which is the predominant 
and deciding factor in bringing about 
a waiver and not any particular act by 
itself. Illustration (a) must, therefore, 
be understood and applied in conso- 
nance with the principle underlying the 
section with due reference to the 
intention of the lessor. There is no 
` warrant for the view that mere receipt 
of rent, whatever may be the intention 
-of the lessor, should of its own force, 
divorced from the circumstances of 
the case, be regarded as amounting to 
å waiver. Illustrations are useful as 
aids to construction and for securing 
the proper meaning of the section, 
but they cannot control the plain 
meaning of the section.” 


The preponderance of the weight of 
judicial authority is that in addition to 
the receipt of rent by the landlord there 
should be proof that the receipt was with 
the intention to treat the lease subsisting. 
There should be either an ressed 
contract or conduct of the parties justi- 
fying the inference that, after the deter- 
mination of the contractual tenancy, 
the landlord’s intention was that the 
occupation of the premises was as a 
‘tenant. As already stated in ‘this case 
the evidence is not specific as to whether 
-the landlord received any rent due for 
‘the premises after the expiration of the 
notice with an intention to treat the lease 
as subsisting, before he filed the eviction 
petitions. I am of the view that on the 
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facts of this case it is not possible for the 
petitioner to invoke the aid of section 113 
of the Transfer of Property Act. 


6. As pointed out by Lord Goodard, G.J., 
in Clarke v. Grant}, there is a distinction 
between an acceptance of rent after 
notice to quit and an acceptance of rent 
after notice of forfeiture. If a landlord 
seeks to recover possession of the property 
on the ground that there has been a 
forfeiture of the lease, it has always been 
held that the acceptance of rent after 
notice waives the forfeiture, the reason 
being that in the case of a forfeiture the 
landlord has the option of saying whether 
or not he will treat the breach of covenant 
as a forfeiture and by accepting the rent 
after the notice of forfeiture he acknow- 
ledges or recognises that the lease is 
continuing. But with regard to the 
receipt of rent after the notice to quit 
such a result will not follow. Ifa proper 
notice has been given in respect of a 
tenancy and that tenancy has been 
brought to an end by such notice, the 
payment of rent after the termination of 
the tenancy would operate in favour of 
the tenant only if it could be shown that 
the parties intended that there should be 
a new tenancy. In the case of payment 
of rent after a notice to quit the question 
is quo animo the rent was received, and 
what the real intention of both parties 
? If the tenancy has been properly 
put an end to by the issue of a notice, 
it has to be seen whether the respondent, 
by receiving the rent, intended to create a 
new lease in favour of the petitioner. 
The evidence does not disclose any posi- 
tive intention on the part of the respon- 
dent to create a new contractual lease in 
favour of the petitioner. On the other 
hand the issue of a notice of rejoinder, 
Exhibit P-25 on and June, 1967, shows 
clearly the anxiety of the respondent to 
recover possession and to have the peti- 
tioner evicted. Hence the receipt of 
rent by the respondent in this case cannot 
be treated as a waiver of the notice of 
termination dated 13th May, 1967. 

7. In Kuppuswami v. Mahadeva?, the 
effect of acceptance of rent from a tenant 
by the landlord was considered and the 
Division Bench had expressed as follows: 


1. (1949) 1 AN E.R. 768. ` 
ye 950 1 M.LJ. 12: LL,R. (1950) Mad. 
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. “If there had been an act by the 
tenant which entitled the landlord 
to bring the tenancy to an 
end and the landlord thereafter 
accepts tent, his action is construed 
as a waiver of his rights arising 
out of the forfeiture. Similarly, if 
after the, issue of a notice to quit but 
before the -period determining the 
lease has| expired, the landlord accepts 
rent, it may be construed as a waiver 
of the right that has accrued to him 
upon the issue of a notice to quit. 
Where, however, the period fixed by 
the notice has expired, the tenancy is 
at an end; and no mone accepted 
after the termination of the tenancy 
operates 'as a waiver or gives the tenant 
any right to continue in possession.” 


In view of the consistent judicial opinion 

t in a case where rent is received by 
the landlord after notice to quit, the 
notice to quit can be said to have been 
waived by ithe landlord only if by such 
receipt of rent the landlord intended to 
treat the lease subsisting. In this case, 
I am not in a position to infer any such 
intention on the part of the respondent 
to continue the tenancy or create a new 
tenancy ini favour of the petitioner. I 
have to, therefore, hold that the notice 
determining the tenancy issued on 13th 
May, 1967| by the landlord is a valid 
notice to quit and his petitions for evic- 
tion cannot be defeated on the ground 
that there has been no valid notice 
to quit. 


8. In the result I uphold the order of 
eviction and dismiss all the revision 
petitions, There will, however, be no 
order as to costs in any of these petitions. 
Time for vacating two months. 

V.M.K. | Petitions dismissed. 


4 
t 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT. — K. S. Ramamurti, J. 


K. S. Chakravarthi Iyengar (died) and 
others .. Appellenis* 
v. 


Chinnakutti Reddy and others... Respondents. 


Limitation Act (IX of 1908), Art. 141— 
Applicability—Last male owner losing posses- 
sion or out of possession at time of death— 
Widow failing to take steps to reduce pro- 
perties to possession—Suit by reversioner seven 
years after death of widow and about fifiy 
years after death of last male owner—Main- 
tainability—Presumption of title from long 
possession—Lost ground—Duty of Court to 
presume. 


Where it is found that the last male holder 
of the peas in suit was not in posses- 
sion of the properties during his lifetime or 
had lost possession of the properties at 
the moment of his death, adverse posses- 
sion would have commenced even during 
the existence of the last male holder, the 
existance of the limited owner, his widow, 
would not arrest the running of time; if 
the widow had not reduced the properties 
to her possession, within twelve years 
from the date of her husband’s disposses- 
sion, title to the properties would be 
extinguished and the nearest reversioner 
to the estate would not get an extended 
period of limitation. In such a case; 
Art. 141 of the Limitation Act of 1908 
would not apply so as to furnish a fresh 
starting point of limitation from the 


moment of the death of the limited 
owner (the widow). [Para. 4] 
[The last male owner died on goth 


November, 1908. His widow died in 
December, 1951. The plaintiff as the 
nearest reversioner of the last male 
owner brought the suit to recover the 
properties in 1959.} ; 

Held: In the absence of any satisfactory 
proof showing that the last male owner was 
in Paa at the moment of his death, 
and the suit having been filed after a 
lapse of about seven years after the 
death of the widow, and having regard to 





* S.A. No. 818 of 1964. i 
. 8th October, 1968.. 
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the long lapse of time, it would be open to 
the Court to presume in favour of the 
defendants in possession that they and 
their predecessors-in-title continued in 

sion for several decades only because 
they had a legal title, which necessarily 
meant that adverse possession had com- 
menced even during the life-time of the 
last male owners. [Para 4.] 


An obligation rests on the Court of justice 
to presume all collateral circumstances 
for supporting long continued enjoyment 
by every legal means and by every reason- 
able presumption [Pora. 5] 


Broom’s legal maxims, 10th edition, page 644, 
cited. 


Where possession dates back to a time 
beyond living memory, it will be almost 
impossibleto prove by direct evidence 
the state of affairs which existed several 
decades ago. In such cases the doc- 
trine of lost grant has been invoked by 
Courts to protect long continued enjoy- 
ment so that the party in possession may 
not suffer any hardship or injustice of not 
being able to support his title when the 
entire evidence has disappeared. This 
perspective of approach has been applied 
m the case of exclusive and sole possession 
of common property by one co-owner. 


Fisher and Tailor v. Prosser, (1774) 1 
Cooper 217; I.L.R. (190%) 29 Bom. 300; 
(1953) 2 M.L.J. 241, relied on. 


ALR. 1958 A.P, 48 referred to {Para. 7.] 


Quare: Whether in such a case the doc- 
trine of tacking of adverse possession of 
independent trespassers would apply and 
whether the decision in I.L.R. hoa} 
45 Mad. 370: 42 M.LJ. 319; 
is good law after the decision of the 
Supreme Court in A.I.R. 1965 S.G. 1553: 
(1966) 2 S.G.J. 157. [Para. 10.] 


It is open to question whether this 
decision would be good law in view 
of the recent decision of the Supreme 
Court in Ram Kristo Mandal’s Case, A.I.R. 
1969 S.C. 204: (1969) 1 S.GJ. 538, 
where their Lordships observe that the 
question does not rest entirely on Article 
141, Limitation Act but the principle of 
Hindu Law that the right of a rever- 
sioner is in the nature of a spes successionis 
and he does not trace the title through 
or from the widow, and that it would be 
manifestly unjust, if he is to loss his 
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right by the negligence or the sufference 
of the widow. Ed.] 


Appeal against the decree of the: Sub- 
Court, Salem in A.S. No. 160 of 1963 
preferred against the decree of the Dis- 
trict Munsif Court Sankaridrug in O.S. 
No. 207 of 1959. A 


N. Sivamani and N. Krishnamitra, for 
Appellants. 


R. Ramamurthi Ayyar, for Respondents. 
The Court delivered the following 


JupcmenT :—This second appeal has been 
filed by the plaintiff (and continued after 
his death by his legal representatives) 
against the judgment and decree of the 
learned Subordinate Judge, Salem. 


2. The plaintiff filed the suit to recover 
possession of the suit properties on the 
ground that he is the nearest reversioner 
of one Srinivasaraghavachari, that the 
latter died on 20th November, 1908, 
possessed of the suit properties, that there- 
after his widow Janaki Ammal enjoyed 
the fe ee for sometime and that later 
on the defendants have been in possession 
of the properties claiming under certain 
alienations and claiming title through the 
alienees, The widow Janaki Ammal died 
in December, 1951, and the plaintiff filed 
the suit as the nearest reversioner of 
Srinivasaraghavachari, in the year 1959. 


3. Both the Courts have concurrently 
found that suit properties belonged to 
Srinivasaragavachari and that the plain- 
tiff is the nearest reversioner. In this view 
(after negativing the contentions of the 
defendants on other points), the trial 
Court decreed the plaintiff’s suit. On 
appeal, though the appellate Court found 
that the plaintiff is the nearest reversioner 
of Srinivasaraghavachari and that the 
suit properties belonged to him, it held 
that the plaintiff’s suit was barred by 
limitation on the ground that there was no 
proof that at the moment of the death of 
Srinivasaraghavachari he wasin posses- 
sion of the suit properties. 


4. It is not disputed before me that the 
plaintiff is the nearest reversioner and the 
suit properties belonged to Srinivasa- 
raghavachari. A perusal of the judgment 
of the appellate Court shows that it 
found that Srinivasaraghavachari 

not in possession of the suit properties 


i] CHAKRAVARTHI IYENGAR y. CHINNAKUTTI REDDY (Ramamurti, J.). 


during his lifetime and that Article 141 
f the Limitation Act of 1908 would not, 
therefore, apply so as to furnish a fresh 
starting point for limitation from the 
moment of the death of the limited owner. 
It is settled law that, if the last full 
owner had either lost possession or was not 
in actual possession of the property at 
the moment of his death, adverse posses- 
sion would have commenced against ‘him 
even during his lifetime that the existence 
f the limited owner, his widow, would 
not arrest the running of time, and that 
if the widow had not reduced the property 
to her possession within 12 years from 
the date when her husband was out of 
possession, the title to the property would 
be extinguished and the reversioner would 
not get an extended period of limitation. 
In the instant case the only satisfactory 
material which we have is Exhibit A-6, 
the partition deed of the year 1903, at 
which the suit properties were allotted 
to Srinivasaraghavachari. The question 
still remains whether Srinivasaraghava- 
chari continued in possession of the pro- 
perties thereafter and whether at the 
moment of his death he was in possession 
of those properties. At this distance 
of time, after an interval of fifty years and 
more during which period the defendants 
and their predecessors-in-title have been 
in possession of the properties, there is no 
satisfactory proof to show that the last 
full owner was in possession of the pro- 
perties at the moment of his death. The 
suit itself has been filed after a long delay 
fseven years after the death of the widow. 
In view of the long lapse of time and in 
the absence of any other evidence, it will 
be open to the Court to presume in favour 
of the defendants that they and their 
predecessors-in-title continued in posses- 
sion for several decades only because 
they had a legal title which necessarily 
meant that' adverse possession has com- 
menced even during the lifetime of 
Srinivasaraghavachari. 


5. It is sufficient to refer to Broom’s 
legal Maxims, 10th Edn., page 644, for 
the statement of the law that an obliga- 
tion rests upon a Court of justice to 
presume all collateral circumstances for 
supporting long continued enjoyment by 
every legal means and by every reasonable 
presumption : oars 

“ Likewise upon proof of title, every- 
- thing which is collateral as to the title 
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will be mtended, without proof, for, 
although the law requires exactness in 
the derivation of a title, yet where that 
has been proved all collateral circum- 
stances will be presumed in favour of 
the right; and, wherever the posses- 
sion of a party is rightful, the general 
rule of presumption is applied to invest 
that possession with a legal title, No 
greater obligation, it has, indeed, been 
said lies upon a Court of justice than 
that of supporting long continued en- 
joyment by every legal means, and by 
every reasonable presumption; this 
doctrine of presumption, goes on the 
oes of validity, and upholds validity 

y supposing that everything was present 
which that validity required ; omnia 
prasumuniur rite fuisse acta is the principle 
to be observed,” 





7. Where session dates back to 
time beyond living memory, it will be 
almost impossible to prove by direct 
evidence the state of affairs which existed 
several decades ago. In such cases the, 
doctrine of lost grant has been invok. 
by Courts to protect long continued enjoy- 
ment so that the party in possession ma: 
not suffer any hardship or injustice of not 
being able to support his title when th 
entire evidence hes disappeared, This 
perspective of approach has been appli 
in the case of exclusive and sole possession 
of the common property by one co-owner. 
The law no doubt requires strict proof 
of ouster to extinguish the title of the other 
co-owners not in possession, but, if a 
co-owner who has been out of possession 
makes a claim after a long interval, the 
Courts have presumed, under the doctrine 
of lost grant, that the sole and exclusive 
possession which originated at a time 
beyond living memory was only as a 
result of ouster. The classical statement 
of law by Lord Mansfield in Fisher and 
Taylor v. Prosser}, has been followed in all 
the decisions. — 


1, (1774) 1 Cooper 217, 219, 220. . 
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8. It is sufficient to refer to the leading 
decision in Gangadhar v. Parashram}, and 
the cases which have followed. In 
Krishnayya v. Udayalakshmamma?, Venkata- 
rama yan J., (as he then was), applied 
the doctrine of lost grant and presumed 
everything to protect the possession of the 
party which dated back beyond living 
memory. 


9. I may also refer to the observations 
of Subba Rao, C.J., in Peeran Singh v. 
Jamaluddin Sahib3. 


10. I accept the finding of the Court 
below that there was no proof that the 
last full owner was in possession of the 
properties at the moment of his death, 
but that he was out of possession. The 
plaintiff’s suit therefore, has to be dis- 
missed. In this view it is unnecessary to 
consider the doctrine of ta’king on of 
adverse possession of independant tres- 
passers and as to whether the decision 
- of this Court in Ramayya v. Kotamma4, is 
good law after the recent decision of the 
Supreme Court in Gurbinder Singh v. Lal 
Singh®, The result is the secon appeal 
fails and the plaintiff’s suit is dismissed. 
The parties shall bear their own costs 
throughout. No leave. 


P.R.N. Appeal dismissed. 


Leave refused. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—Ismail, F. 


Ramaswamy Gounder, Chinnasami Goun- 
der alias Chinna Gounder Appellant* 


v. 
Anantapadmanabha Iyer Respondent. 
Estoppel—Person having a tangible interest 
in the property affected by a deed, attesting the 
deed—Altestation, if operates as proof of his 
consent to and knowledge of the correctness 
of the recitals in the deed. 


On 19th November, 1917, prior to execu- 
ting the partition deed,t he father M and 


= 








1905) LL.R. 29 Bom. 300. 
(1953 2 M.L.J. 241. 
A.LR. 1958 A.P. 48, 52and 53, 

1922) LL.R. 45 Mad. 370 : 42 M.LJ. 319. 
5; $1966) 2M.LJ. (S.C) 8: (3968) 2 S.C]. 
157 : (1966) 2 An. W.R, (S.C) 8: (1965) 3 S.CR. 


63: A.I.R, 1965 S.C. 1553 
21st December, 1967, 


1. 
2. 
3 
~ 4, 


*S.A. No. 915 of 1963. 
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the two sons A and R, had-executed Exhibit 
B-2 the mortgage deed of the identical 
properties in favour of one K, for a sum of 
Rs..3,700. In the partition deed executed 
later, on the same date, they expressly refer- 
red to this mortgage ant provided that 
it was liable to be discharged by the three 
parties to the document, each one of them 
bearing one-third share of the liability. 
Exhibits B-3 and B-4 were executed on 
the same day, namely, 5th December, 
1918, primarily for the purpose of dis- 
charging the shares of liability of M and 
A with reference to that mortgage in 
favour of K. The mortgage executed by 
M is attested by five individuals, two 
of whom being A and R, the mortgage 
executed by A on the same day namely, 
Exhibit B-4, has been attested by five 
persons including M and R. The plain- 
tiff contends that that the partition deed 
though purporting to partition the property 
A and R had a vested remainder in the 
property allotted to M. 


Can A and R having attested Exhibit 
B-3 be said to have been unaware of the 
contents of that document ? 


Held that, where a person, having a 
tangible interest in the property affected 
by a deed, attests that deed, his attestation 
should be taken as proof of his consent 
to and knowledge of the correctness of the 
recitals in the deed. Therefore, in the 
facts and circumstances of the case, A and 
R were estopped from contending that 
M had only a life-interest and did not 
have an absolute interest in the property 
in question and consequently, the plaintiff 
as the successor-in-interest of A and R, is 
also estopped from putting forward that 
contention, [Para. 13.] 


Appeal against the Decree of the Court of 
the Subordinate Judge of Coimbatore 
in A.S. No. 5 of 1962, preferred against 
the Decree of the Court of the District 
Munsif of Coimbatore in Original Suit 
No. 598 of 1957. 


M.S. Venkatarama Iyer, for Appellant, 
Rajagopala Iyer, for Respondent. 
The Court delivered the following 


JupemMEentT:—The lands in S.F.Nos. 24, 25, 
30 and 31 in Sekkanur village, Pollachi 
Taluk, Coimbatore district, originally 
belonged to a joint family consisting of 
one Muruga Pillai and his two ‘sons 


4 


T| 'RAMASWAMY GOUNDER v. ANANTAPADMANABHA IYER (Ismail, J.). 


Arunachala and Ramakrishna. On r1gth 
November, 1917, the father and the two 
sons executed a mortgage over these lands 
in favour of one Kuppuswamy Chettiar 
(Exhibit B-2). On the same date, they 
entered into a partition deed Exhibit B-1. 
Under the partition deed Muruga Pillai 
was allotted S.F. Nos. 24 and 25 along with 
rights in the well in S.F. No. 30 with the 
. two picotahs while Arunachala was 
allotted S.F. ‘Nos. 30 and 31. It is umneces- 
sary for the purpose of the present appeal 
to take into|consideration the properties 
allotted to the share of Ramakrishna. 
In that partition deed, the operative 
portion in relation to the allotment of the 
shares as between the three coparceners 
read as follows : 

“AA garatser urag gik 
Bess WwWaesG wsgagaraGer 
stéart Grow amasuwe Greg sf 
sro druds Sursunoras 
org Gurab Qeige Qar arar 
Ger eterig.w gr”? 

“The document also contained the follow- 
ing clause with reference to the share 
allotted to 'Muruga Pillai: 


“0.1, Qoés Mat ger ure 
Ger gis prer Bagor UDT 
Do Aovis uGssTWOoO AWI 
udda upg Aat usr ógó 


REA 2, 3 ás Darta Gerh 
Diag”? 
2. On 5th December, 1918, Muruga 


Pillai mortgaged his share of the proper- 
ties along with the well in favour of one 
Ramai Gounder and Rayakkal reciting 
therein that;the said properties were 
allotted to Muruga Pillai absolutely under 
the partition (Exhibit B-3). On the same 
day, Arunachala mortgaged S.F. Nos. 30 
and 31 without the well in favour of the 
same two persons under the original of 
Exhibit B-4.; Muruga Pillai died in the 
year 1922.' On gist June, 1924, 
Arunachala mortgaged S.F.Nos. 30 and 
31 along with half rights to the well in 
S.No. 30 to, one Ramaswamy Iyer, the 
father of the plaintiff herein with a direc- 
tion in the mortgage deed to redeem the 
mortgage under the original of Exhibit 
B-4. Subsequently, the Town Bank Ltd., 
Coimbatore, filed O.S.No. 439 of 1925 

inst Arunachala and Ramakrishna 
and obtained a simple money decree 
against them. In execution of that money 
decree, the Town Bank Ltd., had sold 


S.F.Nos. 24, 25, 30 and 31 in Court- 
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„auction subject to the mortgages under 


the originals of Exhibits B-34 and B-4. 
The properties were’ purchased by 
Nanjunda Gounder, the Secretary of the 
Town Bank, Ltd., Coimbatore. Exhibit 
B-5, the sale certificate in this behalf 
does not specifically mention about the 
suit well even though all the four survey 
fields had been mentioned as the property 
purchased under the Court-auction. 
Nanjunda Gounder in turn sold all the 
four survey fields to Nattuswami Gounder 
on 3rd September, 1927, under the original 
of Exhibit B-6. In the description of the 
property in this document, also, the suit 
well does not find a place. Subsequently 
on 14th October, 1927, Rayakkal and her , 
sons filed O.S.No. 235 of 1927 on the 
strength of the mortgage created in their 
favour by Muruga Pillai under the origi- 
nal of Exhibit B-3. To that suit, the 
two sons of Muruga Pillai, Arunachala 
and Ramakrishna, the Official Receiver 
representing Ramakrishna and Nanjunda 


Gounder and Nattuswami Gounder 
were made parties. On 24th October, 
1929, a preliminary decree was 


passed in that suit. Under that prelimi- 
nary decree, the Secretary, Town Bank 
Ltd., namely, Nanjunda Gounder and 
Nattuswami Gounder were given the 
option to redeem the mortgaged property, 
but they did not do so. In that situation 
Ramaswami Iyer, the plaintiff’s father 
filed O.S.No. 177 of 1930 on 26th August, 
1930, on the strength of the mortgage 
created in his favour under the original 
of Exhibit A-2. During the pendency of 
that suit, on 25th January, 1932, Nattu- 
swami Gounder sold S.F. Nos. 30 and 31 
along with the entire well in S.F.No. 30 
to plaintiff’s father, namely, Ramaswami 
Iyer, retaining S.F. Nos. 24 and 25 to 
himself. S.F. Nos. 24 and 25 along with 
the well, were brought to sale in execu- 
tion of the decree in O.S.No. 235 of 1927 
and the same were purchased by Rayakkal 
and her sons as evidenced by the sale cer- 
tificate, dated 15th January, 1936, namely, 
Exhibit B-8. The purchasers took posses- 
sion of the properties through the Court. 
Rayakkal sold S.F. Nos. 24 and 25 along 
with the entire well to one Kandaswami 
on 7th June, 1937, under Exhibit B-11. 


. Kandaswami in his turn sold the property 


to the defendants in the suit under Exhibit 
B-13, dated grd June, 1946. Thus, it will 
be seen that the plaintiff claims title in 
the property through Arunachala and 
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Ramakrishna, while the defendants claim 
title to the property pursuant to the mort- 
gage decree obtained in O.S. No. 235 of 
1927. 


3. In this situation, the defendants in 
the present suit filed O.S. No. 740 of 1952 
on the file of thé District Munsif’s Court, 
Coimbatore, for a permanent injunction 
restraining the defendants in that suit 
from trespassing on the plaintiff’s land 
marked ABGDEFNML4K&, which 
were two survey fields Nos, 24 and 25 and 
a ridge, a channel and the suit well with 
adjacent ground thereon. By a judgment 
and decree, dated 15th November, 1954, 
the learned District Munsif of Coimbatore, 
dismissed the said suit. However, he 
recorded a finding that both the fields, 
namely, S.F. Nos. 24. and 25 on the one 
hand and S.F. Nos. 30 and 31 on the other, 
had been enjoying water from the well and 
that as such the defendants in this suit 
could not claim an exclusive right to its 
water for their field alone. It is on this 
basis, the suit was dismissed. The learned 
District Munsif also pointed out that it was 
unfortunate that the defendants herein 
had not cared to ask for a declaration. 
Against that judgment and decree the 
defendants herein preferred A.S.No. 123 
of 1954 before the District Judge, 
Coimbatore. By his judgment and decree, 
dated 11th May, 1957, he dismissed the 
appeal affirming the conclusion of the 
learned District Munsif. While doing so, 
he recorded as follows : 


“I am satisfied that the well was enjoy- 
ed in common by the owners of both 
S.F, Nos. 24 and 25 on the one hand 
and S.F. Nos. 30 and 31 on the other, 
that the channel and the ridge which ad- 
mittedly formed part of S.F. Nos. 30 and 
31 were used by the plaintiffs and their 
predecessors for taking water and that 
they should have enjoyed the same only 
as an easement and not by virtue of 
ownership. So far as the portion con- 
taining cocoanut plants and plantain 
trees which lie east of the line connect- 
ing Sr, S2 and S3 is concerned, the 
plaintiffs cannot have any title to the 
same and I am satisfied that they have 
not been in possession of the same also,” 


4. Against that judgment and decree, 
the defendants in the present suit preferred 
S.A. No. 543 of 1957 on the file of this 
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Court. During the pendency of that 
appeal the present suit was instituted by 
the plaintiff on the file of the Court of the 
District Munsif, Coimbatore, for-a decla- 
ration of the plaintiff’s title to all the 
portion of S.F. No. 30 and the entire well 
therein and for a permanent injunction 
restraining the defendants (appellants) 
their men, and servants from trespassing 
into or otherwise interfering with and 
doing any act with regard to the entire 
suit well and to any portion of S.F. No. 30 
or to the plaintiff’s absolute and sole use 
thereof. In view of this institution of the 
suit, namely, O.S. No. 598 of 1957, on 
16th January, 1957, S.A.No. 543 of 1957 
was dismissed affirming the findings of 
the Courts below with regard to possession. 
as being findings of fact and leaving the 
question of title open to be determined in 
O.S.No. 598 of 1957. In the said suit, 
as I pointed out already, the plaintiff 
claimed title to the property tracing it 
through Arunachala and Ramakrishna 
and putting forward the contention that 
under the partition deed of 1917 Muruga 
Pillai had obtained only a life interest in. 
S.F.Nos. 24 and 25 and the well in S.F. 
No. 30, and consequently the mortgage 
created by him in favour of Rayakkal and. 
others came to an end with his life, with 
the result, the defendants as representa- 
tives of the purchasers in execution of the- 
mortgage decree did not obtain and acquire 
any title in the suit well. As against 
this contention, the defendants put for- 
ward the contention that under partition 
deed of 1917 Muruga Pillai acquired an 
absolute estate to the two S.F.Nos. 24 and 
25 and the well in the S.F. No. 30, the 
decree in the mortgage suit and the sale 
pursuant thereto having been made and 
effected inthe presence of Arunachala 
and Ramakrishna, Nanjunda Gounder, 
and Nattuswami Gounder, the plaintiff 
herein who is successor-in-interest to 
those persons is bound by the decree, 
and consequently, he cannot claim any 
title to the well in dispute. Certain con- 
tentions were put forward with regard to 
the question of possession in respect of 
the properties in the suit. The learned 
District Munsif by his judgment and 
decree, dated goth March, 1960, decreed’ 
the suit of the plaintiff. He held that 
under the partition deed of 1917 Muruga 
Pillai obtained only a life interest in the 
properties allotted to his share; that being 
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the case, Arunachala and Ramakrishna Judge, by a judgment and decree dated 


were in the position of holders of para- 
mount title with reference to the mortgage 
suit, and consequently, the question 
regarding that paramount title need not 
have been raised and could not have 
been gone into in the mortgage suit; 
therefore, that decree is not binding on 
them. There was one other contention 
that was put forward by the defendants 
on the basis of the two mortgage docu- 
ments Exhibits B-3 and B-4. As I pointed 
out already, Exhibit B-3 was the mort- 
gage created by Muruga Pillai claiming 
that he had obtained absolute right to 
S.F. Nos. 24 and 25 and the well in 
S.F. No. 30 under the partition deed and 
that mortgage deed among others was 
attested’ by Arunachala and Ramakrishna. 
Exhibit B-4'as pointed out already was a 
mortgage executed by Arunachala on 
the same day in favour of the same per- 
sons and that document was attested by 
Muruga Pillai. The argument of the 
defendants was that in Exhibit B-3 
Muruga Pillai had claimed absolute 
title to the properties covered by the 
document and the attestation of that 
document by Arunachala and Rama- 
krishna, with the knowledge of the 
. contents of the document constituted 
estoppal against Arunachala and Rama- 
krishna; therefore, it was not open to 
them and the plaintiff as successor-in- 
interest, to put forward the contention 
that Muruga Pillai did not . acquire, 
under the partition deed, an absolute 
estate, but only life interest. The 
learned District Munsif held that mere 
attestation would not estop Arunachala 
and Ramakrishna from putting forward 
the contention. Consequently, he found 
the title to the well in favour of tHe plain- 
tiff. As far as the title to the portion of 
the land to the west of the well and the 
east of the line connecting. S. 1, S. 2 and 
S. 3 in Exhibit A-1 plan, which fell com- 
pletely within S.F. No. 30 was concerned,he 
found that it is with the plaintiff. With 
regard to possession, the learned District 
Munsif was ‘of the view that the finding 
in O.S. No. 740 of 1952 was res judicata. 
It is on this basis that the suit was decreed 
as pointed out by me already. Against 
this judgment and decree the defendants 
herein preferred A.S. No. 5 of 1962 on 
the file of the Subordinate Judge, 
Coimbatore,, and the learned Subordinate 


18th July, 1962, affirmed the conclusions 
of the oe District Munsif and dis- 
miss e appeal. It is inst this 
judgment and decree, the an second 
appeal has been filed by the defendants. 

5. Mr. M. S. Venkatarama Iyer, learned 
Counsel for the appellants, raised the 
following contentions: (1) Under the 
partition deed of 1917, Muruga Pillai 
obtained an absolute interest in respect 
of S. F. Nos. 24 and 25 and the well in 
S.F. No. 30. The clause contained in 
the said partition deed, which I had 
already referred to, did not operate to 
cut down the absolute interest so created. 
The subsequent conduct of the parties, 
namely, the execution of Exhibit B-3 and 
Exhibit B-4, the two mortgage deeds by 
Muruga Pillai and Arunachala, the 
former being attested by Aruchala and 
Ramakrishna and the latter being attested 
by Muruga Pillai establish that the 
intention of the -parties, when entering 
into the partition agreement, was to 
confer an absolute interest on Muruga 
Pillai. (2) Even assuming that the- 
relevant clause extracted already, in the 
partition deed, operated to cut down the 
absolute estate, created in favour of 
Muruga Pillai, such clause will be void 
as being repugnant to the earlier clause 
conferring absolute interest on Muruga 
Pillai. (3) Even assuming that under the 
partition deed of 1917, Muruga Pillai 
obtained only a life interest to S.F. Nos. 
24 and 25 and the well in S.F. No. 30, 
still as Murugu Pillai purported to 
create a mortgage on the basis of his 
having an absolute interest, a decree 
having been passed on that mortgage and 
the properties having been sold in the 
presence of Aruna and Ramakrishna 
and Nanjunda Gounder and Nattuswami 
Gounder, the plaintiff is bound by that 
decree and it is not open to the plaintiff 
to contend that nothirig passed to the 
purchasers in execution of that decree. 
(4) In any event, Arunachala and 
Ramakrishna having attested Exhibit 
B-3 with the knowledge of its contents, 
were estopped from putting forward the 
contention that Muruga Pillai had obtain- 
ed only a life interest and not absolute 
interest under the partition deed and 
consequently, the plaintiff as representa- 
tive-in-interest of Arunach and 
Ramakrishna is also estopped from put- 
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ting forward that contention. (5) The 
Courts below erred in their understanding 
of the scope of the finding in O.S. No. 740 
of 1952 with regard to possession. 


6. On these points elaborate arguments 
‘were advanced before me by the learned 
Counsel for both the parties. As far 
as the question of title is concerned, in 
view of the conclusion, I have come 
to, on the fourth of the contentions 
above-mentioned, it has become un- 
necessary for me to deal with the other 
contentions. Mr. Rajagopala Iyer, 
learned Counsel for the ig a 
frankly concedes that if I decide the point 
of estoppel in favour of the appellants, 
that will conclude the title in their 
favour and as far as the title is concerned, 
no other argument survives. In view of 
this, I am not expressing any opinion 
with regard to the other contentions 
mentioned by me, namely, contention 
Nos. 1, 2 and g regarding the title. 


7. The plea of estoppel has to be con- 
sidered under the following circum- 
stances. As I pointed out already on 
19th November, 1917, prior to executing 
the partition deed, the father and the 
two sons had executed Exhibit B-2 the 
mortgage deed in favour of Kuppuswami 
Chettiar for the identical properties for 
a sum of Rs. 3,700. In the partition deed 
executed later, on the same date, they 
expressly referred to this mortgage and 
provided that it was liable ne dis- 
charged by the three parties to the docu- 
ment, each one of them bearing one-third 
share of the liability. Exhibits B-3 and 
B-4 were executed on the same day, 
namely, 5th December, 1918, primarily, 
for the purpose of discharging the shares 
of liability of Muruga Pillai and 
Arunachala with reference to that 
mortgage in favour of Kuppuswami 
Chettiar. It is important to note that 
the mortgage executed by Muruga 
Pillai is attested by five individuals, two 
of whom being Arunachala and Rama- 
krishna: the mortgage executed by 
Arunachala on the same day, namely, 
Exhibit B-4, has been attested by five 
persons including Muruga Pillai 
and Ramakrishna. The other three 
attestors are common to both the docu- 
ments and they have been written by the 
same scribe. 
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8. In view of these circumstances, the 
points urged by Mr. M. S. Venkatarama 
Ayyar are two-fold: one is that, by virtue 
of the practice prevalent in this part of 
the country, whereby whenever a person 
having an interest in the property dealt 
with in the document attests that docu- 
ment, he does so with the knowledge of 
the contents of the document, which has 
been recognised by judicial decisions of 
this Court, it must be held that, when 
Arunachala and Ramakrishna attested 
Exhibit B-3 they did so with the knowledge 
of the contents of that document and 
hence were estopped from denying that 
Muruga Pillai had an absolute interest 
in the property. The second point is 
that in addition to the fact of attesta- 
tion, the attendant circumstances clearly 
indicate that Arunachala and Ramakrishna 
signed the document as attestors with 
full knowledge of the contents of the 
document. In regard to the first point, 
the learned Counsel invited my atten- 
tion to several decisions. The earliest 
of them is a decision of the Privy Council 
in Vadreou Ranganayakamma v. Vadrevu 
Bulli Ramaiya+, an appeal from a decision 
of the High Court of Madras, In that 
case, the Privy Council pointed out: 


“Tt is not always that a witness to 
a document knows what the contents 
of the document are, or how the parties 
have been described, but it frequently 
occurs in native documents that a man 
signs as a witness to show that he is 
acknowledging the instrument to be 
correct.” 


In Kandasami v. Nagalinga?, Sadasiva 
Ayyar, J., observed : 


“I am also of opinion that having 
regard to the ordinary course of con- 
duct of Indians in this presidency, 
attestation by a person who has, or 
claims, any interest in the property, 
covered by the document must be 
treated prima facie as a representation 
by him that the title and other facts 
relating to title recited in the document 
are true and will not be disputed 
him as against the obligee under the 
dccument.” 


1. (1880) 5 Cal. LR. 439 at 447. 
2. (1912) LL.R. 36 Mad. 564: 23 M.LJ. 301 
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In a subsequent decision, namely, 
Narayana v. Ramat, the same learned 
Judge, after referring to the observation 
of ae Privy Council already quoted, 
stated: ` 


“I may respectfully add that, in my 
pretty long experience as a Judicial 
Officer, if the attestor of the document 
has an existing interest in the pro- 
perty dealt with in the document, it 
has been always the case that this 
‘attestation’ has been taken in order 
to bind him as to the correctness of 
the recitals therein.” 


The learned Judge further pointed out: 


“On the whole, I see no sufficient 
reason to recede from the opinion I 
expressed in Kandaswamt Pillai v. 
Rangasami Nainar?, that a presumption 
is raised, when an adult man of full 
mental capacity attests a deed and 
when such a man has admittedly a 
tangible ‘interest in the property 
affected by the deed, that his attesta- 
tion has been taken as a proof of his 
consent to and knowledge of the correct- 
ness of the recitals in the deed and it 
lies upon the person, who contends 
that such an attestor did not know all 
the recitals in the deed and did not 
consent to the alienation made by the 
deed, to prove the contrary.” 


9. This observation of Sadasiva Ayyar, 
J, was followed in Gurudayaldas v. Nathu®, 
in Nayakammal v. Munnaswamy Mudaliar*, 
Kumaraswami Sastri, J., stated as follows: 


“I have little doubt that both the 
defendant and his father were fully 
aware of the nature and contents of 
the documents, which they attested. 
It has no doubt been held that attesta- 
tion does not prima facis import know- 
ledge. In Lakhpati v. Rambodh Singh®, it 
has been held that the question whether 
attestation should be held to imply 
assent ig a question of fact and must 
be determined with reference to the 
circumstances of each case. As pointed 
a 
D LL.R. (1915) 38 Mad. 396: 25 M.L.J. 


2. (1912) 23 M.L.J. 301 at 306: LL.R. 36 
ad. 564. 
3. (1919) 50 I.C. 274. 


4. (1924) 20 L.W. 222. 
5. (1915) LL.R. 37 All 350. 


out in Gurudayaldas v. Nathu1, where a 
person, having a ible interest in 
the property affected by a deed, attests 
that deed, his attestation should be 
taken as proof of his consent to and 
knowledge of the correctness of the 
recitals in the deed. Having regard 
to the circumstances that the reversio- 
ners in this case contested the right of 
Gnanasundarammal when she applied 
for letters of administration and subse- 
quently executed a release in her 
favour, there can be little doubt that 
they must have enquired into and 
known the contents and seen the 
deeds, which they attested. It is the 
commonest thing in this country for 
attestations to be obtained from persons 
having a possible interest, in the 
property, with the object of binding 
them later on and I have rarely come 
across a case, where a person having 
an interest present or contingent in 
the property has attested the deed, 
without enquiring into its contents.” 


10. Relying upon these Judgments, Mr. 
M. S. Venkatrama Ayyar, argues that 
the fact that the plaintiff herein contends 
that Arunachala and Ramakrishna had a 
vested remainder in the property allot- 
ted to Muruga Pillai under the partition 
deed, and attested Exhibit B-3, is signifi- 
cant as explained in these judgments 
and consequently acted as estoppel 
against them. 


11. As against this, Mr. Rajagopala 
Ayyar, the learned Counsel for the respon- 
dent, contends that the attestation is 
only for the purpose of authenticating 
the signature of the executant, it does 
not go beyond, and consequently from 
mere attestation, no inference of estoppel 
with regard to the contents of the docu- 
ment can ever be drawn. For this 
purpose, the learned Counsel relied on 
the decision of the Privy Council `in 
Nanda Lal Dhur Biswan v. Jagat Kishore 
Achayya Chowdhuri#, and invited my 
attention to the following passage: 


“ But attestation proves no more than 
that the signature of an executing 
party has been attached to a document 


1. ‘(1919) 50 I.C. 274. 
2. (1916) 31 M.L.J. 563 : L.R. 43 LA. 249. 
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in the presence of a witness. It does 
not involve the witness in any knowledge 
of the contents of the deed nor affect 
him with notice of its provisions, {t 
could, at the best, be used for the 
purpose of cross-examination, in order 
to extract from the witness evidence to 
show that he was, in fact aware of 
the character of the transaction effected 
by the document to which his attesta- 
tion was affixed. If it had been quite 
impossible for either of the widows 
lawfully to dispose of any interest in 
the property, and it was shown that 
the witness knew the nature of the 
deed, more value might be given to 
his attestation, but by itself it would 
neither create estoppel nor imply 
consent.” 


12. No doubt this decision lays down 
a general principle. But it does not 
take note of the practice said to be 
pereng in this presidency as disclosed 
dan. Me Roe A en 

eady. . Rajagop then 
relied on a decision of the Privy Council 
in Pandurang Krishnaji v. Markandeya 
Tukaram1, where the Privy Council stated 
as follows: 


“ Before their Lordships consider the 
circumstances in which that attestation 
took place, they think it is desirable 
to emphasise once more that attesta- 
tion of a deed by itself estops a man 
from denying nothing whatever except- 
ing that he has witnessed the execution 
of the deed. It conveys, neither directly 
nor by implication, any knowledge of 
the contents of the document, and it 
ought not to be put forward alone for 
the purpose of establishing that a man 
consented to the transaction which the 
document effects. It is, of course, 
“‘possible, as was pointed out by their 
Lordships in the case of Banga Chandra 
Dhur Biawaa v. Jagat Kishore Chowdhuri, 
that an attestation may take place in 
circumstances which would show that 
the witness did in fact know of the 
contents of the document, but no such 
knowledge ought to be inferred from 
the mere fact of the attestation.” 


The Privy Council further observed: 





1. (1922)42 M,L.J. 436 at441:49 I.A, 16. 
2. (1916) L.R. 43 I.A. 249 : 31 M.LJ. 563- 
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“If in fact there be a practice, as is 
suggested from the evidence, that when 
the consent of parties to transactions 
is required, it can be obtained by 
inducing them by one means or another, 
to attest a signature of the executing 
parties, the sooner that practice is 
discontinued, the better it will be for 
the straightforward dealing essential 
in all business matters.” 


13. The latter passage, no doubt, 
emphasises the necessity to discourage 
any such practice. But certainly that 
does not negative the inference sought to 
be drawn by the Madras decisions, when, 
in fact, the practice is actually in exis- 
tence, 


14. However, for the purpose of this 
case, I do not propose to rest my con- 
clusion solely on the basis of attestation 
of Arunachala and Ramakrishna in 
Exhibit B-3 and the prima facie position 
and presumption resulti m, 
I have already indicated sufficiently the 
attending circumstances; on the sam 










It was in these circum- - 
stances Exhibit B-3 and Exhibit B-4 
were executed on the same date by the 
two sets of parties to the partition deed; 
the mortgage executed by the father being 
witnessed by the two sons and the mort- 
gage executed by one of the sons bein 
witnessed by the father and the other 
son, the other attestors and the scribe 
being common. This would clearly show 
that both the documents form 
part of the same transaction in which 
the parties attempted to arrange for the 
discharge of the mortgage executed in 
favour of Kuppuswami Chettiar in 1917. 
In these circumstances, it is impossible 
to state that, when Arunachala and 
Ramakrishna attested Exhibit B-3, th 

were not aware of the contents of that 
document. Consequently, I hold that 
in addition to the attestation by Aruna- 
chala and Ramakrishna all the circum- 





1 
1 


) RAMASWAMY GOUNDER Vv. ANANTAPADMANABHA IYER (Ismail, J.). 


l 
stances of ‘this case clearly point to the 
conclusion’ that Arunachala and Rama- 
‘krishna attested the document with the 
{full knowledge of the contents of the 
document. Such a conclusion is also 
supported ‘by the ratio in the decision 
in Janikiram Sital Ram Firm v. The 
Chota Nagpur Banking Association Lid.}. 
Therefore, I hold that Arunachala and 
Ramakrishna were estopped from contend- 
ing that | Muruga Pillai had only a 
life interest and did not have an absolute 
interest in! Survey Nos. 24 and 25 and 
the well in S. No. 30, and therefore, the 
[plaintiff herein, as the — successor-in- 
interest of [Arunachala and Ramakrishna, 
is also estopped from putting forward 
that contention. If that be the case, 
under the pene decree and the sale 
that took place pursuant thereto, absolute 
interest in S. Nos. 24 and 25 and the well 
in S. No.| 30 passed to the purchaser 
which in turn passed to the defendants- 
appellants ‘before me. In so far as the 
appellants ‘claim their title through 
Muruga Pillai, they will be entitled only 
to what Muruga Pillai mortgaged under 
Exhibit B-3 and what passed by virtue 
of the sale pursuant to the decree in that 
mortgage suit. The description of the 
property contained in the mortgage deed 
Exhibit B-3 and covered by the sale 
certificate is as follows: 


| 
“FOA 24 Ap. ere y. Qe. 
6°71, 250p. er y. Ge. 8°28 Ya 
or 24G QLA y. Qe. 14:99. 30 
Qs. srw giram Qrir ga 
sHoErsgs Aart yorib Quash 
GITAT DTU, DAUD FB gsib..’’ 

| 


l 
15. Consequently, the title under the 
sale pursuant to the mortgage decree 
will beonly in respect of the two picotahs 
and the well, in addition to S.F.Nos. 24 
and 25. Neither the mortgage nor the 
sale certificate contains any other piece of 
land in S. No. 30. Therefore the finding 
in the previous suit, namely, O.S. No. 740 
of 1952, adopted by the Courts in the 
present suit that the appellants herein 
are not entitled to any piece of land to 
the west of the well and to the east of 
the line connecting S. 1, S.2 and S. 3 in 
the Exhibit A-1 plan will stand, and 





1. (1936) ILL.R. 15 Pat 721. 
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Mr.. M. S. Venkatrama Ayyar does not 
seriously dispute this position. 


16. The next question that arises for 
consideration is the question relating 
to possession, since the suit is for decla- 
ration of title and for injunction. As 
I pointed out already, the title of the 
appellants will be confined only to what 
is conveyed under the sale in the execu- 
tion of the mortgage decree. Therefore, 
with respect to the property in the suit 
outside the mortgage deed, the defendants 
will not have any title. But that does 
not decide the suit itself. I have already 
extracted the findings of the Courts in 
O.S. No. 740 of 1952 and A.S. No. 123 of 
1954. In those proceedings, it was found 
that the well was in joint possession of 
the appellants and the respondent, that 
the channel and the ridge which admit- 
tedly formed part of S.Nos. 30 and 31 
were used by the plaintiffs therein and 
their predecessors for taking water and 
that they should have enjoyed the same 
only as an easement and not by virtue 
of ownership. The Courts below, in 
these proceedings, have misunderstood 
the scope of the findings, when they 
stated that the defendants, even with 
regard to the well had only a right of 
easement, The findings in the earlier 
proceedings clearly make a distinction 
between possession of the well and 
possession of the channel and the ridge. 
With regard to the well, the finding 
was that the appellants and the respon- 
dent had joint possession and with regard 
to the channel and the ridge the finding 
was that they were used by the appellants 
and their predecessors for taking water 
and that they should have enjoyed the 
same only as an easement and not by 
virtue of ownership. If that finding is 
to stand in the present suit also, with 
reference to the well and the channel and 
the ridge, the plaintiff cannot have an 
injunction, because with reference to 
the well the parties have joint possession 
and with reference to the channel and 
the ridge, the appellants have a right of 
easement. The argument of Mr. Raja- 
gopala Ayyar, the learned Counsel for 
the respondent, is that that finding in 
O.S. No. 740 of 1952 does not constitute 
res judicata as against the respondent. 
His case is that O.S. No. 740 of 1952 
having been dismissed any finding in that 
case adverse to the respondent would 
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not operate as res judicata, since the. res- 
pondent could not have preferred an 
appeal against that finding alone. On 
the other hand, Mr. M. S. Venkatrama 
Ayyar, the learned Counsel for the 
appellants, contends that the finding in 
regard to possession was necessary for 
the disposal of the suit O.S. No. 740 
of 1952, since the appellants had prayed 
for an injunction in that suit and for the 
purpose of deciding whether injunction 
should be granted or not, the Court should 
decide the question whether the appel- 
lants were in exclusive possession of the 
well or not and consequently if the 
Court came to the conclusion that the 
appellants were not in exclusive possession 
but in joint possession, that finding would 
be one in relation to a matter which was 
directly and substantially in issue between 
the parties in the earlier suit and there- 
fore would constitute res judicata. In my 
opinion, in view of the conclusion of the 
lower Courts, I think that I must vacate 
the conclusion of the Courts below on 
this point and remand the matter back 
for fresh disposal in that behalf. The 
reason is that whether any finding in 
O.S. No. 740 of 1952 could operate of 
res judicata against the respondent or 
not, could not have been decided with- 
out having the decree in that suit brought 
into force, admittedly, the decree in that 
suit has not been filed as an exhibit in 
the present proceedings. Therefore that 
question has to be decided afresh after 
allowing the parties to produce the 
certified copies of the decrees in O.S. 
No. 740 of 1952 and the appeal therefrom. 
Hence, while declaring the title of the 
defendants-appellants to the suit well 
and the 2 picotahs as comprehended by 
Exhibit B-3 and the sale pursuant to the 
mortgage decree, I set aside the judgment 
and decree of the Courts below in other 
respects and remand the suit to the 
trial Court for fresh disposal, for the pur- 
pose of deciding whether the finding 
regarding the possession of the well and 
the easement right in relation to the 
channel and the ridge constitute res 
judicata to any extent against any of 
the parties to the suit, in view of the fact 
that the present respondent was only a 
defendant in that suit and the suit was 
dismissed as against the present respon- 
dent. In the event of the trial Court 
coming to a conclusion that the finding 
in the earlier proceedings does not con- 


THE MADRAS LAW JOURNAL REPORTS 


[197% 


stitute res judicata the Court will have to 
go into the question of possession afresh, 
for the purpose of disposing of the suit of 
the respondent. 


17. The second appeal is allowed in 
these terms, and the suit is remanded to 
the trial Court for fresh disposal as indi- 
cated above. There will be no order 
as to costs in this second appeal. No 
leave. 


V.M.K. 





Second appeal 
allowed; Suits remanded. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—Ramamurti, F. 


A. Abdul Shukoor & Co., by partner 
A. Abdul Shukoor Sahib Appellants* 


U. 


The Union of India owning the Centraj 
Railway, Bombay, represented by the 
General Manager, Central Railway, 
Bombay and another Respondents, 


(A) Civil Procedure Code (V of 1908), section 
g6—Appreciation of evidence—Trial Court 
impressed with evidence of witness after 
observing demeanour—Duty of appellate Court 
in assessing evidence—Claim against railway 
for damages—Plaintiff’s evidence whether 
can be brushed aside as interested. 


Decisions have repeatedly laid down that 
statements given by parties on oath when 
remained uncontradicted should not be 
lightly and summarily discarded as being 
interested and that there should be some- 
thing inherent in the evidence which 
makes the evidence inherently impro- 
bable as untrue and not worthy of accep- 
tance. To throw away the evidence in 
one single sentence that the witness is 
interested would in numerous cases make 
it impossible for a party to prove his 
own case when it consists only of his own 
evidence and there is no rebutting 
evidence on the other side [Para. 5.] 


The trial Court afier observing the 
demeanour of the witness and the natural 
way in which this witness gave the answers 
was impressed with his evidence. It is 


‘the duty of the appellate Court to give 


eee 
* S.A. No. 1878 of 1965. 1st Decemter, 1969. 


1) i ABDUL SHUKOOR & CO. y. UNION OF INDIA. 


due weight to the impressions formed 
by the trial Court and not take such a 
light and' summary view of the oral 
evidence. ‘It is in cases dealing with the 
claim for 'damages against the railway 
the Courts have repeatedly observed 
that the evidence given by the railway 
employee is not to be lightly brushed aside 
on the ground that the employee’s 
evidence is interested. What applied to 
the railway ought to equally apply to the 
consignor land it will be setting up a 
very dangerous precedent if the approach 
of the lower appellate Court which has 
been repeatedly condemned were to be 
countenanced. On facts held that it was 
the duty of the lower appellate Court to 
have bestowed careful thought before 
differing from the trial Court about its 
assessment | of the evidence of P.W. 1. 

[Paras. 4 to 6] 


(B) Railways Act (IX of 1890), section 74. (c) 
one (as it stood before amendment of 1961) 
—Hides and skins booked at Railway’s risk— 
Responsibility of Railway—Unreasonable delay 
in transit of consignment of goods—Duty of 
Railway to: account for delay—Non-produc- 
tion of forwarding note—Absence of evidence 
by Railway to account for delay—Adverse 
inference against Railway whether can be 
drawn—Liability of Railway for damages. 


The law implies that it is the responsibility 
of the railway administration to deliver 
the goods within a reasonable time and 
reasonable time means what is reasonable 
looking at! all the circumstances of the 
case. It ‘necessarily depends upon 
the goods that are carried by the railway 
and the unforeseen defects encountered 
during the! transit and how without un- 
reasonable delay those defects were recti- 
fied and matters set right. The respon- 
sibility of| the railway is undoubtedly 
greater in ‘the case of goods which are 
perishable or which would deteriorate 
and decay if there would be unreasonable 
delay in transit. When the normal period 
of transit has exceeded and when the 
goods are exposed to deterioration and 
decay, it is the duty of the railway to 
place all the materials and convince the 
Court that' the delay in transit was for 
reasons beyond the control of the railway 
and the railway had taken all the reason- 
able care which a prudent owner would 
take of his! own goods while in transit. 
St! 
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The uniform trend of decisions of the 
Courts show that in the matter of goods 
of this description, there is a great 
responsibility on the railway. It is now 
well settled that even ina case arising 


„under section 74 (c) the railway is not 


absolved from its duty of placing all the 
materials before the Court and explaining 
how it dealt with the consignment from 
stage to stage and that the responsibility 
is always there as a bailee read with 
section 106 of the Evidence Act. The 
railway cannot take refuge on the simple 
ground that the burden of proof under 
section 74 (c) is upon the consignor. 
The position is a fortiori when there has 
been any unreasonable delay in transit. 
The railway cannot discharge its respon- 
sibility by merely proving that some 
mishap happened during the transit and 
the railway should also further adduce 
evidence to satisfy the Court that in that 
particular situation the best was done by 
the railway with every reasonable des- 
patch seeing that the goods would 
deteriorate in transit consequent upon 
the unreasonable delay. The Court 
is entitled to take into account the fact 
that material witnesses like the despatch- 
ing clerk, the parcel clerk, the station- 
master or train examiner were not 
examined by the railway that the evidence 
of these employees would be material and 
the Court would be entitled to draw an 
adverse inference from the ‘non-exami- 
nation’ of such witnesses. When the 
plaintiff has adduced some evidence on 
his behalf, it is the duty of the railway 
to place all the materials to prove what 
care it took of the goods while in transit. 
In the case of unreasonable delay in 
transit of consignment of goods which are 
subject to decay and fast deterioration, 
the railway is bound to place all the 
materials and satisfactorily account for 
the delay.Case law referred. 


[Paras, 8, 10,13, 14, 15 and 16.] 


In the matter of hides and skins 
as the end of the safe period comes 
nearer and nearer, the danger of damage 
to the goods increases more and more and 
the railway’s responsibility accordingly 
becomes greater and greater, it is the 
obvious duty of the railway to adduce 
satisfactory evidence as to why there was 
an unusual delay of 13 days and how the 
consignment was dealt with and in the 


402 


absence of evidence to that effect, the 
.adverse inference will have to be drawn 
against the railway that the damage to 
the goods was caused by the unreasonable 
‘delay in transit. As no evidence was 
adduced by the railway, it was held that 
the railway was liable [Paras. 1 and 16.] 


(C) Civil Procedure Code (V of 1908), 
section 100—Inference of misconduct and 
omission to take proper care of goods by 
railway— Whether question of law or fact— 
Interference in second appeal. 


‘The question whether the inference of 
misconduct and omission to take proper 
-care of the goods while in the custody of 
the railway and whether the railway was 
‘guilty of negligence is a mixed question 
‘of fact and law and ultimate inference 
as to misconduct is a question of law and 
not a finding of fact. [Para. 16.] 


Appeal against the Decree of the 
City Civil Court (Principal Judge), 
-Madras in Appeal Suit No. 239 of 1964 
preferred against the decree of the City 
Civil Court (4th Assistant Judge), Madras 
in Original Suit No. 1596 of 1961, 


C. R. Ganesan, for Appellant. 


K. C. Jacob, S. K. L. Ratan and R. 
\Vedantham, for Respondent. 


“The Court delivered thé following 


_Jupoment.—The plaintiff, a firm of 
Tanners and Exporters, carrying on 
business in hides and skins, is the appel- 
lant in this second appeal. The plaintiff 
booked certain quantity of wet salted 
goat skin and wet salted sheep skin from 
Bolanganj to Madras under an invoice 
-dated 16th April, 1960. According to 
the plaintiff the goods were properly 
cured, were in perfect good condition 
at the time of booking and also securely 
packed according to packing rules. The 
goods arrived in Madras on roth May, 
1960, after an interval of 23 days, though 
the usual period of transit from Bolanganj 
to Madras is only 10 days. The goods 
-ermitted foul smell and the plaintiff 
who apprehended serious damage to the 
‘goods while in transit, asked for open 
delivery which request was conceded by 
the railway. When the packages were 
-opened and sorted, it was noticed that the 
goods were seriously damaged and the 
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railway gave a certificate, Exhibit A-1, 
dated, 12th May, 1960, containing the 
particulars of the extent of damage. 
1,000 pieces of goat skins were partly 
damaged, 450 pieces greatly damaged and 
250 pieces of sheep skins were partly dama- 
ged and 345 pieces greatly damaged (Vide 
Exhibit A-1). The plaintiff instituted 
the suit for damages in a sum of 
Rs. 3,490-37, the complaint being that 
the damage was sustained on account of 
the want of care and negligence on the 
part of the railway, that the goods were 
not properly looked after while in transit, 
had been exposed to sun and rain and 
that the goods had deteriorated on account 
of the great delay in the duration of the 
journey for which there was no explana- 
tion. To the claim for damages made in 
the notices, Exhibits A-2 and A-4, the 
Railway sent a cryptic reply repudiating 
the plaintiff’s claim using the set phrase 
‘inherent vice of the commodity.’ The 
plaintiff’s clerk who was examined as 
P.W. 1 gave evidence. The Railways 
adduced absolutely (literally) no evidence, 
did not even file the forwarding note, 
adduced no evidence whatsoever as to 
why the journey, took 23 days and gave 
no account about this unusual delay of 
13 days especially with respect to con- 
signment of goods which would perish or 
seriously deteriorate as days pass on. 
The plaintiff’s clerk gave evidence that 
he went to Agra and purchased the goods 
from Munir & Co., Agra, that the goods 
when purchased were in good condition, 
that immediately after the goods were pur- 
chased from slaughter houses, the skins 
were immediately salted in his presence 
and that the goods in good condition 
were carefully packed in gunnies and on 
the same day delivered to the railway 
for despatch to Madras. In cross- ° 
examination he gave evidence that the 
slaughter houses in Agra were three miles 
from the place of Munir & Co., that the 
skins were salted on the very day when 
they were brought from the slaughter 
houses and that the packing was done 
within one week after the skins were 
salted. He also gave evidence about the 
details concerning the care taken in 
packing the materials; he stated that the 
skins must be kept in the shade in well- 
ventilated spaces, that the skins after 
curing must be kept without one skin- 
touching another and all this was done 
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in his presence by the employees of 
Munir & Ço. and it was only thereafter 
that the skins were packed. A reading, 
of his evidence shows, that if accepted 
it would prove that the goods were 
Properly cured, properly and adequately 
salted, weré in good condition and were 
carefully packed and delivered to the 
railway. This evidence, if accepted, is 
an effective answer to any theory 
of inherent vice or defect in the 
goods. On! Issue No. 1 ‘* Were the 
skins perfectly cured and in sound condi- 
tion when, booked?” the trial Court 
accepted the evidence of P.W. 1 and 
found in favour of the plaintiff. While 
dealing with this aspect, the trial Court 
has adverted to the important fact that 
there was no evidence on the side of the 
railway, that the railway has not even 
produced the forwarding note which, if 
produced, would show any remark 
made about the condition of the goods 
at the time of the booking. Issue 
No.1 is dealt within paragraph 5 
of the trial Court’s judgment which 
shows that the trial Court was impressed 
with the evidence of P.W. 1 and has 
completely accepted the same. On Issue 
No. 3, “Whether there was delay in 
transit,” the trial Court found that the 
usual period is only ten days, there was 
no evidence whatsoever on the part of 
the railway about this unusual delay of 
the extra 13 days and that the railway 
has not placed any evidence as to what 
happened to the consignment during 
transit, what difficulty the railway experi- 
enced, whether they were due to negli- 
gence on the part of the railway, any 
defect in the wagon, any necessity to 
set right the wagon, its doors etc. and 
how this consignment was dealt with 
during this; period of 23 days etc. 
The result was that the trial Court had 
no hesitation in finding against the railway 
that there was considerable delay in 
transit. On' Issue No. 4, “whether the 
defendants had taken due and proper 
care of the goods when they were in their 
control,” the trial Court found that the 
railway had ‘not discharged its duty as a 
bailee to show what care it took of the 
goods and the railway adduced no evi- 
dence whatsoever as to how the railway 
handled the! packages from the time of 
their consignment till delivery at Madras, 
Even so, the trial Court dismissed the 
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plaintiff’s suit relying upon an unreported 
Bench decision of this Court in East 
Asiatic Co, Private Lid. v. The Union of 
India by the General Manager, Southern 
Railway, Relying upon some observations 
in the Bench judgment that the safe 
period would be about eight weeks and 
that when the end of the safe period 
comes nearer and nearer, the danger of 
damage to the goods increases more and 
more it held that the evidence of P.W. 1 
was not sufficient to show when the 
skins were cured and as to when they 
were purchased. The learned trial Judge 
(it is important to quote his own language) 
observed: 


“ P.W. 1 has admitted in cross-examina- 
tion that he cannot mention now 
the date on which the goods were 
purchased in Agra by him as well as 
the date on which these skins were 
purchased at the slaughter houses by 
Munir and Company, the sellers of 
the plaintiff.” 


It is important to observe even at this 
stage that the learned trial Judge did not 
reject or disbelieve the evidence of P,W.1 
as being interested. He was fully alive 
to the questions which were put to P.W. 1 
in the course of the cross-examination. 
In paragraph 5 while dealing with Issue 
No. 1, the trial Judge has accepted the 
evidence of P.W. 1 to the effect that there 
was clear evidence regarding the condi- 
tion of the goods at the time of the book- 
ing and what precautions and particular 
care P.W. 1 took in purchasing the goods 
and in seeing to it that they were cured 
and properly salted and ultimately care- 
fully packed. Thus it is clear that the 
short ground on which the plaintiffs 
suit was dismissed was that on the ‘date’ 
when oral evidence was recorded (Note 
the use of the word ‘‘now” in paragraph 
9 of the judgment by the Judge), P.W. 1 
could not mention the date on which 
the goods were purchased and taken out 
of the slaughter houses. To reiterate, 
the narrow ground on which the trial 
Judge dismissed the suit was not that he 
was not impressed with the evidence of 
P.W. 1 but that evidence was not suffi- 


„cient. The trial Judge certainly knew 


that the plaintiff’s case rested upon the 
interested testimony of P.W. 1 who was 


1. A.S. No. 193 of 1960. 
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cross-examined. Yet the Judge did not 
make any adverse observation about the 
demeanour of the witness; he did not 
observe that he was not satisfied with 
his evidence; on the other hand in para- 
graph 5, he has stated that there was 
no contra evidence to the evidence of 
P,W. 2 thereby indicating in more places 
than one that he was impressed with his 
evidence especially in the background 
of total absence of any evidence on the 
part of the railway—not even producing 
the forwarding note—and the railway not 
adducing any evidence as to how the 
consignment was dealt with during the 
journey of this long interval of 23 days. 
As I shall presently show, the trial Judge 
decided against the plaintiff on a 
mechanical application of the unreported 
Bench decision of this Court without 
appreciating that that decision only 
indicated certain guidelines in the case 
of consignment of hides and skins and 
did not lay down any proposition of 
law to be applied in the abstract irres- 
pective of the particular facts of the case. 
On appeal, the appellate Court clubbed 
all the points together and set out two 
points for determination: 


1. Whether the damage was caused 
by the inherent vice of the goods? 


and 


2. Whether the damage was due to 
negligence on the part of the respon- 
dents railways? 


I am sorry to say that the appellate 
Court in assessing the evidence and dis- 
posing of the appeal started at the wrong 
end and in a dry and mechanical manner 
applied the unreported Bench deci- 
sion of this Court, On the main points, 
like the trial Court, it also held that there 
was a duty on the part of the railway to 
explain this unusual delay of 13 days in 
the journey, that the railway has not 
discharged its duty, that the railway has 
not explained as to what happened to the 
goods at every stage during the transit 
and that in the face of the total absence 
of any evidence on the part of the railway 
it was plain that the railway cannot con- 
tend that they had discharged their duty 
as bailee. Even so, relying upon the 
Bench decision of this Court in A.S. 
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No. 193 of 1960, it dismissed the plaintiff’s 
suit in the view that the evidence addu- 
ced by the plaintif cannot be 
accepted. I am of the view that instead 
of carefully assessing the evidence adduced 
in the instant case and without drawing 
the necessary adverse influence, the lower 
appellate Court had pursued a line of 
reasoning, somehow to hold the instant 
case, as being directly governed by the 
unreported Bench decision. I have care- 
fully perused the judgment of the lower 
appellate Court and I am satisfied that 
the entire approach is wrong; it has 
started the discussion at the wrong end, 
taking the unreported Bench decision as 
laying down certain inflexible conditions 
overlooking the main distinguishing 
feature in that case, namely, that there 
was evidence adduced in that case on 
the side of the railway satisfactoril 
explaining while the evidence adduced 
on the side of the plaintif was wanting in 
certain crucial aspects. The finding of 
the lower appellate Court that the railway 
ought to have explained why there was 
this unusual delay of 13 days and how 
the consigament was dealt with in the 
course of transit and that the railway had 
not discharged their duty of showing that 
they had taken proper and reasonable 
care of the goods as a prudent owner 
would take of his own goods, has not 
been properly reflected in its ultimate 
decision, It has overlooked the most 
important fact that in the matter o 
hides and skins as the end of the safe 
period comes nearer and nearer, the 
danger of damage to the goods increases 
more and more and that the railway’ 
responsibility accordingly becomes greater 
and greater, that it is the obvious du 
of the railway to adduce satisfacto 
evidence as to why there was an unus 
delay of 13 days and how the consignmen 
was dealt with and that in the absence o 
evidence to that effect, the adve 
inference will have to be drawn agains 
the railway that the damage to the goo 
was caused by the unreasonable dela 
in transit. 


2. It willbe convenient at this stage to 
refer to the Bench decision (A.S. No. 193 of 
1960) (unreported) above mentioned. In 
that case the consignor consigned hides 
and skins packed in gunny bags at the 
Vizianagaram station on 10th September, 
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1955 and the goods reached Madras on 
qth October, 1955, after an interval of 
27 days. The normal time for such 
transit is 10 days and there was a delay 
of 17 days. There too, open delivery 
was asked and conceded by the railway 
and on opening the packages it was found 
that the goods had sustained serious 
damage. In the suit for damages against 
the railway, the main complaint of the 
consignor was that the damage at the 
destination of the goods was consequent 
upon delay in transit. The bulk of the 
discussion in the decision related to the 
main features of the leather industry and 
the precautions to be taken for curing and 
preserving the hides and skins and refe- 
rence was made to leading journals and 
books on leather industry. It was obser- 
wed that the damage and deterioration 
to the goods would depend upon the 
degree of want of care taken in curing and 
salting in time and also upon climatic 
factors and ‘that in India generally hides 
and skins could be preserved for 7 
wecks without any putrefactive d es. 
A perusal of the judgment shows that 
the decision was rested more upon the 
finding that the railway had quite satis- 
factorily accounted for the delay and it 
had taken the amount of care which a 
prudent owner would take of his own goods 
under similar conditions. The con- 
cerned railway employees were examined 
and it was found that at Vizianagaram, 
the railway had taken all the necessary 
precautions, there was no defect in load- 
ing arrangéments and that every pre- 
caution was taken against rain water 
seeping into the leather material, that 
the wagons were watertight wagons, that 
at Waltair, the train examiner noticed 
that the bearing spring-plates were dis- 
placed and broken, immediately the 
wagon was'sent to the station yard for 
repair, that it was there noticed that 
the drum bar nut was absent requiring 
further repairs, that certain parts were 
not available in Waltair and they were 
‘secured by sending a wire to the railway 
+o which the particular wagon belonged 
and that all these took time. The Bench 
found that ‘the delay was due to unfore- 
seen repairs that had occurred during 
-transit and that the railway had promptly 
attended to the matter. The Bench while 
discussing the oral evidence of the plain- 
tiff observed that his evidence was general 
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and vague and that there was no evi- 
dence as to the interval between the 
purchase of the skins and when they were 
cured and salted. There was the further 
fact in that case that the goods were 
purchased by the plaintiff in different 
places and there was no evidence that 
the skins were, without any time-lag, 
cured and salted immediately after the 
purchase. On the facts, it was also 
found that the goods had been cured and 
salted long before the despatch and the 
consignment and there was no evidence 
about the interval. Thus it will be seen 
that while this Bench Judgment indi- 
cated certain guidelines as to how the 
problem should be solved in the light of 
the information furnished by the leading 
journals and books on leather industry, 
it rested its decision on two points: 


(a) The railway had satisfactorily accoun- 
ted for the delay; the railway had accoun- 
ted as to how the consignment was dealt 
with from stage to stage and the railway 
was not guilty of any negligence or want 
of care and that several railway employees 
were examined to give evidence on all 
the aspects. 


(6) The evidence adduced on the side of 
the plaintiff was wholly insufficient, there 
was no evidence that the goods were 
cured and salted immediately after the 
purchase and that the packages were 
despatched long after curing. There was 
also no evidence about the precautions 
taken by the consignor. In my view 
this Bench decision is only authority 
on the question as to the precautions 
and careful steps that the consignor 
should take before consigning the goods 
of this description and (2) that there 
must be evidence in every case that these 
precautions were taken by the consignor, 
that there was no time lag or interval 
between the purchase of the goods and 
the curing and salting and that no inter- 
val was allowed to lapse for any deterio- 
ration to set in. In other words, the 
consignor must adduce positive evidence 
on these aspects and the railway also 
should adduce evidence as to how it 
dealt with the consignment during all 
the stage of the journey. 


3. Let me apply to the instant case the 
guidelines Jaid down in the rted 
Bench decision. So far as the trial 
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Court is concerned, as observed already, 
it completely accepted the plaintiff’s 
evidence, its only criticism, being that 
that evidence is not sufficient. After 
referring to the unreported Bench deci- 
sion, this is what the trial Court has 
observed: 


“But in our present case there is no 
evidence as to when these skins were 
cured and as to when they were 
purchased. P.W. 1 has admitted in 
cross-examination that he cannot men- 
tion now the date on which the goods 
were purchased in Agra by him as well 
as the date on which these skins were 
purchased at the slaughter houses by 
Munir & Co, the sellers of the plaintiffs. 
What is more he has clearly admitted 
that he cannot mention also on 
what dates these skins were cured or 
salted.” 


his summing up of evidence of 
P.W. 1 as to what this witness has stated 
is clearly wrong, as a fact, and quite 
funfair to the witness besides being wholly 
inconsistent with what the Judge himself 
has observed in paragraph 5 while 
discussing and recording his findings on 
Issue No. 1 namely, ‘‘were the skins 
perfectly cured and in sound condition 
when booked.” The witness has in 
unambiguous terms stated that the salting 
of the skins was done by Munir & Co. 





in the presence of the witness and that. 


on the very day they were brought from 
the slaughter houses, the skins were salted. 
He has also admitted that the packing 
was done within one week after the skins 
were salted. The witness has also given 
detailed evidence as to how all these 
precautions were taken in his presence 
while the skins were placed one after 
another without touching each other with 
ventilated spaces. He has also stated 
that he has followed the precaution of 
packing the skins on the very day they 
were booked by the railway. Judged by 
any test, this undoubtedly satisfies the 
guidelines indicated in ibe unreported 
Bench decision. The witness said that 
there were records to show when he went 
to Agra and what expenses were incurred 
etc, etc. ‘‘and those records could be 
produced before Court if required.” To 
the next question which was put to the 
witness, whether he can mention (Note : 
while giving evidence in the box) the date 
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on which the goods were purchased at 
Agra, he naturally gave the reply in the 
following terms: 


“I cannot mention now the date on 
which the goods were purchased in 
Agra. I cannot say on what date the 
skins were purchased at the slaughter 
houses by Munir & Co. and on what 
date they were cured.” 


Unfortunately the trial Court has ignored 
the use of the word ‘‘now” and the spirit 
of the answer of the witness. In my view 
that is quite natural and true answer 
because in March, 1964, while giving 
evidence in the witness box, without 
any record, no witness can give the 
precise dates, from memory, of an event 
which took place in April, 1960. Even 
though he said that the records could be 
produced if required, the railway did not 
care and was indifferent about the records 
being produced for the obvious reason 
that if produced they would be against 
the ore Further, the fact that the 
witness in the box cannot from his memory 
say the dates when the goods were purchased 
in Agra and cured eannot possibly 
detract from the evidence which he has 
already given on the crucial aspect that 
there was no time-lag between the pur- 
chase of the skins from the slaughter 
houses, that the skins were immediately 
cured and salted, that the packing and 
booking were done on the same day, and 
that both the packing and booking were 
done within onè week after curing and 
salting. I have said enough to indicate 
that the trial Court misread and misin- 
terpreted the evidence and its ultimate 
conclusion cannot be sustained when 
once it is remembered that it has com- 
pletely accepted the oral evidence of the 
plaintiff as true. 


4. Let me next consider how the lower- 
appellate Court dealt with the matter 
The whole discussion is very brief and 
is contained in paragraph g. To start 
with, it does not accept the trial Court’s 
summing up of the evidence of P.W. 1, 
but rightly states that if the evidence of 
P.W. 1 is accepted, to quote its own words 
“it will be clear that the flaying and curi 
and booking were all done within th 
first 16 days of April, 1960 and that 
the damage to the skins could not have|' 
resulted from the inherent vice at all, 
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as the safe period of 20 days could not 
expire from the date of curing till they 
were delivered at Madras.” In other 
words it was clearly of the view that if 
the evidence of P.W. 1 is accepted the 
damage and detetioration to the goods 
was not due to inherent vice and want 
of taking necessary precautions in the 
matter of salting and curing but due to 
delay in transit and the railway not taking 
proper and good care of the goods while 
in transit as a prudent owner will take 
of his own goods. After starting the 
discussion in the manner, the lower 
appellate Court observed that the evi- 
dence of P.W. 1, was not reassuring as it is 
of a clerk in the plaintiff’s concern and 
an interested witness. It took the view 
that in cross-examination the witness 
was challenged that he did not even go 
to Agra, that he was not present at all 
when the skins were purchased and that 
no records have been produced to corro- 
borate the evidence of P.W. 1 about his 
visit to Agra and purchasing the goods 
through Munir & Co., Agra, after taking 
these necessary precautions. The trial 
Court was fully alive to the fact that the 
evidence of P.W. 1 required careful and 
cautious scrutiny and assessment seeing 
that it is interested testimony. The trial 
Court after observing the demeanour of 
the witness and the natural way in which 
this witness.gave the answers was impres- 
sed with his evidence. It is the duty of the 
appellate Court to give due weight to the 
impressions formed by the trial Court and 
not take such a light and summary view 
of the oral evidence. One crucial thing 
which has escaped the attention of the 
lower appellate Court is the fact that the 
railway was not prepared to take any 
definite stand, that just at the time of the 
trial in February, 1963, the unreported 

ch decision had been rendered and the 
Falway merely wanted to make a subtle 
and clever use of this Bench decision but 
at the same time it was not prepared to 
face the issue and accept the challange to 
produce the records. Series of questions 
were put to P.W. 1 in cross-examinations 
and the witness gave answers about his 
visit to Agra, his visit to the slaughter 
houses along with Munir & Co., pur- 
chase of the skins, salting, curing and 
packing and booking the goods and all 
the details about the precautions taken. 
The witness was at that stage asked about 
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the correspondence between himself at 
Agra and his principal at Madras and 
how the expenses were incurred. The 
witness when pursued in cross-examina- 
tion clearly stated that all these records 
could be produced in Court if required; but the 
railway did not ask those records to be 
produced through that witness. They 
were all in Madras and they could have 
been produced forthwith, even while the 
witness was in the box. It stands to- 
commonsense that a party who adopts 
such a dubious attitude cannot be allowed 
to make a complaint of suppression of 
documents by the other side. The railway 
was not prepared to take up the challenge 
for the obvious and excellent reason that 
if those records were produced they would. 
completely demolish the aspect presented. 
by the railway in cross-examination. 
Further the cross-examination was more 
directed to establish that the witness 
never went to Agra at all and it is here 
that the witness pointedly said that the 
records would prove everyone of the 
crucial aspects and the records would 
be ‘produced if so required. I have no 
doubt that it is only because of this dubious 
attitude that the trial Court did not make 
any adverse comment against the plaintiff 
for the non-production of any of the records 
because one can easily visualise that the 
Witness ought to have taken the challenge 
in the witness box that he could produce 
the relevant records and the railway simply 
ran away from that situation. Otherwise 
it is evident that the railway would have 
addressed some argument before the 
trial Court making a complaint of non- 
production of the records and if such a 
complaint had been made in the argu- 
ments the trial Court would have effec- 
tively answered with the remark that 
P.W. 1 offered to produce the records 
but the railway did not care and was 
indifferent. It is a matter for regret that 
this important portion of the evidence o 
P.W. 1 in the light of the dubious attitude 
adopted by the railway had escaped the 
attention of the lower appellate Court. 


5. Further decisions have repeatedly 
laid down that statements given by 
parties on oath when they remaine 
uncontradicted should not be lightly and 
summarily discarded as being interes- 
ted and that there should be somethin, 
inherent in the evidence which makes th 
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evidence inherently improbable as untrue 
Jand not worthy of acceptance. To throw 
away the evidence in one single sentence 
that the witness is interested would in 
numerous cases make it impossible for a 

arty to prove his own case when it con- 
sists only of his own evidence and there 
is no rebutting evidence on the other 
ide. In this connection, I may refer to 
the Bench decision of this urt in 
Stvaskandaraju v. Narasimha, in which it 
was held that it was wrong to hold that a 
statement given on oath is fasle when that 
statement remains uncontradicted by 
the opposite party and there is nothing to 
show that the statement is inherently 
improbable. Venkatasubba Rao, J., 
observed as follows: 


“Mr. Ramanatha Shenai says that in the 
absence of evidence to the contrary we 
must accept the evidence of P.W. 5. The 
learned Judge is alive to this difficulty 
but gets over it by finding definitely that 
this witness’s evidence is false. I am 
afraid I must most strongly differ from 
this view. On what material does the 
learned Judge hold that this witness 
cannot be believed? How is he justi- 
fied in coming to the conclusion that 
his evidence is perjured? Where there 
is nothing to show that the statement is 
inherently improbable, it would be 
wrong to hold that a statement given 
on oath is false, when. not only it 
remains uncontradicted but when the 
opposite party, who challenges it, 
deliberately abstains from adducing 
evidence to the contrary. In this case, 
whatever my conclusion may be, J am 
definitely of the opinion that the Judge’s 
finding, that P.W. 1 has spoken a false- 
hood, cannot and ought not to be 
supported.” 


6. This summary and unsatisfactory 
approach to the problem by rejecting 
the party’s evidence as interested has 
come up frequently for serious comment 
in numerous cases and what is interesting 
is that it is in cases dealing with the claim 
for damages against the railway that the 
Courts have repeatedly observed that the 
evidence given by the railway employee 
is not to be lightly brushed aside on 
the ground that the employee’s evidence 
is interested on behalf of the principal. 


1. LL.R. 56 Mad. 356: 64 M.L.J. 439: 
ALR, 1933 Mad. 225, 
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For instance in Secretary of State v. Tulst 
Dast, it was observed that in majority 
of cases of claims against railway for loss, 
the railway can produce no other evidence 
of how it dealt with the goods except by 
producing those of its servants who had 
dealt with the goods and therefore to 
disbelieve the evidence of these servants 
on the ground that they naturally would 
not admit any dereliction of duty would 
be to cast an impossible burden on the 
railway administration. What applies 
to the railway ought to equally apply the 
consignor and it will be setting up a very 
dangerous precedent if the approach of 
the lower appellate Court which has been 
repeatedly condemned were to be counten- 
anced, The matter does not stop there., 
The transaction is not purchase of some 
steel material like girders or angles which 
could be fixed up through correspondence 
and not calling for any personal supervi- 
sion at the time of booking the goods. 
No prudent businessman in hides and 
skins having an eye on business would 
enter into large business commitments 
through correspondence because every 
thing depends upon the purchase of good 
material from the slaughter houses, curing 
and salting without any time-lag and 
packing and booking the goods on the 
same day. That this witness P.W. 1 is 
aware of these precautions is disclosed in 
his evidence. It is familiar knowledge 
that big exporters of hides and skins who: 
have necessarily to purchase large quantity 
of hides and aking from different places 
in the north send their representatives 
to make purchase and arrange for the 
booking after observing the necessa 

precautions. I have the least hesitation in 
saying that it would be quite unnatural 
and violently against the instinct of self- 
preservation to countenace a suggestion 
that business transactions is such a com 

modity would have been concluded an 

goods booked without a representative 
being present on the spot. Otherwise the 
obvious unnatural inference is that the 
plaintiff merely placed the order with 
an idea of deliberately taking every risk 
and ultimately making a claim for 
damages against the railway. What 
about his commitments to his foreign 
customers to whom hides and goods are 
exported ? Are we to presume that the 


a eee 
1. ALR. 1928 Lah. 56. 
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exporters are utterly indifferent in the 
initial stages and think only of a claim for 
damages against the railway? These 
special features and the atttendant risks 
involved pertaining to the business of 
hides and skins, by themselves, in my 
view, give corroboration to the evidence of 
P.W. 1. At this juncture I may refer to 
the observations of Mukherjee, J., (con- 
cerning normal human conduct) in a Bench 
decision in Union of India v. Ganesh 
Chandra}, that if the goods are likely to 
deteriorate even during the usual period 
of journey, then it would be wholly 
unlikely and improbable that the goods 
would be consigned at all. Taking all 
these aspects into consideration, it was 
the duty of the lower appellate Court 
to have bestowed careful thought before 
differing from the trial Court about its 
assessment of the evidence of P.W. 1. 
Indeed its judgment does not even indicate 
that it was alive to the fact that the evi- 
dence of P.W. 1, though interested was 
accepted by the trial Court. The way 
in which the learned Judge sums up the 
discussion of the evidence of P.W. I, to 
quote his own words, “suspicion 
naturally enhances when we find the 
Witness admitting that he could not say 
on what dates the skins were purchased 
or cured” ‘is wrong as it is divorced 
from the context in which the witness has 
tated that while in the witness box 
(note the use of the word ‘now’) he could 
not say the date on which the goods were 
purchased and cured. The lower appel- 
late Court should have borne in mind that 
if the other side made any complaint 
about the non-production of correspon- 
dence or records that would have been 
adverted to in the trial Court, that in the 
total absence of any reference to that 
aspect, no inference should be drawn 
against the plaintiff, especially when, in 
is evidence, in unmis le terms, 








produce the records but only the railway 
did not care to have them produced. 


7. My attention was also drawn to the 
recent unreported decision of Natesan, J., 
in Second Appeal No. 1681 of 1965. 


1. A.LR. 1959 Cal. 337, 
52 i 
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That decision is clearly distinguishable 
and turned upon the particular facts of 
that case. A perusal of that judgment 
shows that the evidence of P.W. 2 exa- 
mined on behalf of the consignor was 
worthless, that he had even admitted 
that he did not know how many days the 
skins were old, when he purchased them 
in the market for despatch to Ambur and 
that he did not observe the necessary 
precautions. The facts here are different 
and indeed, the lower appellate Court 
itself has observed that if the evidence of 
P.W. 1 is accepted the railway would be 
liable for the claim, 


8. It only remains to deal with the 
failure of the railway to adduce any evi- 
dence and disclose how it dealt with the 
consignment seeing that there has been an 
unreasonable delay of 13 days. The 
lower appellate Court on this point finds 
in favour of the plaintiff in its discussion 
in paragraph 11, but unfortunately its 
finding is not followed up in the ultimate 
disposal of the appeal. I shall refer to 
some of the decisions in which this aspect 
of the duty of the railway to adduce 
evidence as to how it dealt with the 
consignment in the case of unreasonable 
delay in transit and how the adverse 
inference has been drawn against the 
railway in holding that the damage to the 
goods was only consequent upon the 
unreasonable delay in transit and not to 
any inherent vice in the goods. The 
instant case arose before the amendment 
of 1961 and when the amending provisions 
of Act LVI of 1949, were in force. The 
forwarding note was not produced and 
further ia boil the Courts, the case pro- 
ceeded admittedly on the basis that the 
goods have booked on the railway’s risk 
and not at the parties’ risk so as to attract 
section 74 (c) of the Railways Act. Th 

law implies that it is the responsibility 
of the railway administration to delive 

the goods within a reasonable time and 
reasonable time means what is reasonable 
looking at all the circumstances of th 

case. It necessarily depends upon the 
goods that are carried by the railway 
and the unforeseen defects encountered 
during the transit and how without 
unreasonable delay those defects wer 

rectified and matters set right. The res- 
ponsibility of the railway is undoubtedly 
greater in the case of goods like fruits, fish, 
meat, betel leaves, potatoes, vegetables 


410 


and hides and skins i.s., the goods which 
are perishable or which would deteriorate 
and decay if there should be unreasonable 
delay in transit. When the normal period 
of transit has exceeded and when the goods 
are exposed to deterioration and decay, 
it is the duty of the railway to place 
all the materials and convince the Court 
that the delay in transit was for reasons 
beyond the control of the railway and the 
railway had taken all the reasonable care 
which a prudent owner would take of his 
own goods while in transit. The uniform 
trend of decisions of the Courts shows that 
in the matter of goods of this description, 
there is a great responsibility on the rail- 
way. It is unnecessary to dilate upon 
the difference in the burden of proof as 
provided in sections 74 (c) and 74 (d) of the 
Act, because it is now well-settled law 
that even in a case arising under section 
74 (c) the railway is not absolved from 
its duty of placing all the materials before 
the Court and explaining how it dealt 
with the consignment from stage to stage 
and that the responsibility is always 
there as a bailee read with section 106 of 
the Evidence Act. The railway cannot 
take refuge on the simple ground that 
the burden of proof under section 74 (¢) 
is upon the consignor. The position is a 
fortiori where there has been any unrcason- 
able delay in transit. 


9. Shaikh Mohammad v. Governor-General of 
Council!, dealt with a case of consignment 
of 61 bags of potatoes from Sagar to 
Raipur on 15th June, 1945. The normal 
period for the transit is 6 days but the 
goods reached on agth June, 1945, after 
14 days with an unusual delay of 8 days. 
The consignment was detained at Katni 
for 4 days and the consignment was tran- 
shipped into another wagon and reached 
Bilaspur on 25th June, 1945. After some 
delay in Bilaspur, the goods were des- 
patched and reached Raipur on 2gth 
June, 1945. It was observed that even 
though the initial burden of proving 
misconduct was on the plaintiff, the 
railway was bound to disclose to the 
plaintiff how the consignment was dealt 
with throughout the time it was in its 
possession and control. It was also pointed 
out that it was the duty of the railway to 
disclose as to why the wagon was detained 
at Katni and why it was transhipped into 
— e a 


1 1. ALR, 1954 Nagpur 337. 
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another wagon. The claim for damages 
was upheld the Court observing that 
the servants concerned can be presumed 
to know that the potatoes were liable 
to deterioration on a long journey and 
the wagons should reach as early as 
possible and it was therefore the duty of 
the railway to disclose how the consign- 
ment was throughout dealt with. 


10. In Union of India v. Ganesk Lal}, a 
consignment of onions had been booked 
at Magatahsil station on gth July, 1947, 
to Howrah and the normal period of 
transit was 4 or 5 days. There was 
unreasonable delay and the facts dis- 
closed that on account of some defect in 
the wagon, the goods were detained at 
Khan Alampura and after some unsuccess- 
ful attempts to repair the wagon, the 
goods were taken to the platform and 
afterwards placed in another wagon, and 
carried to Howrah. A perusal of the 
judgment shows that the Court held that 
having regard to the fact that the goods 
would perish on account of the unreasona- 
ble delay in transit, the responsibility of 
the railway was to explain satisfactorily 
why the wagon was detained at Khan 
Alampura and that there was no unreason- 
able delay in attending to the repair and 
transhipment of the goods to some other, 
wagon. This decision shows that th 

railway cannot discharge its responsi- 
bility by merely proving that som 

mishap happened during the transit 
and that the railway should also 
further adduce evidence to satisfy the 
Court that in that particular situation the 
best was done by the railway with ever 

reasonable despatch seeing that the goods 
would deteriorate in transit consequent 
upon the unreasonable delay. 


11. I may next refer to the decision in 
Nathulal v. Dominion of India*, which dealt 
with a consignment of certain bags of 
potatoes from Kanpur to Bombay. The 
wagon carrying the goods was declared 
sick enroute at Bhusawal on 6th April, 
1947 and after a delay of 5 days it left 
Bhusawal on 12th April, 1947. When 
the goods were delive in Bombay 
they were found to be damaged. The 
Court observed that the sick wagon was 
detained in the siding only for a day and 
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the repairs it needed, would not take more 
than 5 hours to put it right and that the 
railway authorities at Bhusawal had not 
taken reasonable and prompt steps to put 
the wagon in question on the rail immedi- 
ately after the necessary repairs and that it 
amounted to misconduct on the part of 
the railway. The Court also observed 
that the railway authorities must be 
presumed to know that the particular 
Waren contained goods which would decay 
and deteriorate in transit and that every 
effort should be made by the railway to 
avoid unnecessary delay. It was also 
pones out that in the course of transit 

y normal wear and tear and for other 
reasons, defects may crop in but it was 
the duty and responsibility of the railway 
to attend to these repairs, defects and 
difficulties without unreasonable delay 
and it was the further duty of the railway 
to place all the materials before the Court. 
It was also observed that the fact that the 
goods are carried by the railway at the 
owners’ risk does not mean that the rail- 
way administration can do anything with 
the goods and not take proper care and 
avoid unreasonable delay. The argu- 
ment of the railway that the burden was 
upon the consignor to show that there 
was unreasonable delay at Bhusawal and 
that the railway was guilty of not taking 
immediate steps to repair, was rejected. 
I am referring to these cases to show how 
the Courts have scrutinised the evidence 
in all these cases with a view to find out 
why the unreasonable delay occurred 
and how the railway had explained the 
manner in which it dealt with the consign- 
ment at every stage. 


12. In Union of India v. Memchand', there 
was a consignment of baskets of mangoes 
from Eklakshi to Tinsukia and there was 
an unreasonable delay of 7 days with the 
result that the goods deteriorated during 
transit. The railway resisted the claim 
for damages on the ground that the 
mangoes in the baskets were not green 
and that they were in a quite ripe condi- 
tion and the goods became damaged on 
account of the inherent defect at the time 
of the consignment. The railway did 
not adduce evidence as to how it dealt 
with the consignment during this period 
of unreasonable delay. The Court held 





1, ALR, 1967 Cal. 133, 
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that having regard to the commodity sent, 
the responsibility was upon the railway 
to place all the materials to show how the 
goods were dealt with during the transit. 


13. In Ramakrishna Ramnatkh Shop v. 
Union of Indiat, the bench followed the 
decision of the Nagpur High Court in 
Asaram Gangaram v. Union of India, New 
Delhi*, and held that even in cases arising ~ 
under section 74 (c), it was the duty of the 
railway to place all the materialsbefore the 
Court from which it could beinferred how 
the consignment was dealt with in order 
to ascertain whether the railway adminis- 
tration took as much care as is required 
bythem. This decision has been followed 
in all the subsequent cases, for instance 
in Union of India v. Radhakrishna Ramnath’, 
the same principle was reiterated that 
even in a case governed by section 74 (c), 
the raitway administration cannot claim 
to be absolved from the obligations to 
place the relevant facts before the Court 
to enable it to decide the question whether 
the railway has taken as much care as 
was required of them. A reference to 
this judgment shows that it is the duty 
of the railway to prove that in the case 
of goods which would be damaged by 
water, watertight wagons were used, all 
the precautions were taken that the 
wagons were not opened in the course of 
transit, the wagon’s doors were closed 
and the wagons were not exposed to rain 
and sun without locking—vide observations 
at page 10, It is important to mention 
that this decision has pointed out that th 
Court is entitled to take into account 
fact that material witnesses like the des 
patching clerk, the parcel clerk, the station 
master or train examiner were not exa- 
mined by the railway that the evidence 
of these employees would be material 
and that the Court would be entitled to 
draw an adverse inference from the non- 
examination of such witnesses : 


14. In Union of India v. Bhagat Ramt, the 
same view was taken about the burden of 
proof by a consignor under section 74 (¢). 








.R. 1960 Bom. 344. 
.R. 1957 Nag. 59. 
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Certain bags of onion were consigned on 
2nd of October, from New Delhi to 
Calcutta and reached Calcutta on 14th 
October. The normal duration of transit 
was 8 days and there was an unreasonable 
delay of 7 days. The goods were booked 
at owner’s risk and were of a perishable 
nature. The argument on behalf of 
the railway, was that there was no duty 
cast upon the railway to disclose, how 
the consignment was dealt with and the 
burden of proo is upon the plaintiff as 
the goods were carried at the owners’ risk. 
But this argument was rejected in these 
terms : 


“Even if there be no such obligation 
under the Railways Act to make a dis- 
closure,the railway administration is not 
completely absolved from proving facts 
especially within its knowledge. This 
duty is cast under section 106 of the 
Evidence Act. It is no doubt true that 
in cases to which section 74 of the 
Railways Act applies the burden of 
proving misconduct or negligence is on 
the plaintiff, but it is equally true that 
with respect to the facts within its 
special knowledge the railway adminis- 
tration should call all the material 
Witnesses to prove such facts. In this 
view I am supported by Ramakrishna 
Ramnath Shop, Kamptee v. Union of India}; 
Union of India v. Shri Ram Rickpal*, and 
Union of India v. Delhi Cloth & General 
Mills Co., Ltd.3. When examined 
in the light of the statutory provisions, 
namely, section 74 (c) of the Indian 
Railways Act and section 106 of the 
Indian Evidence Act and of the various 
decisions mentioned above, the position 
that emerges is this.” 


The discussion of the evidence shows that 
the learned Judge scrutinised the evidence 
to satisfy whether the railway has taken 
as much care of the goods as a prudent 
owner would do with reference to his own 
goods especially when the goods would 
decay and deteriorate in the case of 
unreasonable delay in transit and whe- 
ther the railway took steps to the extent 
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possible to give priority for despatching 

is consignment. The same view was 
taken in 2 recent decision of the Allahabad 
in Union of India v. Sri Ram Rickpal*. It 
was observed that even in a case of con- 
signment governed by section 74 (c), where 
the burden is upon the plaintiff, the 
railway was bound to disclose what 
happened to the goods and how they were 
dealt with while in its custody and its 
failure to examine the material witnesses 
would entitle the plaintiff to ask the Court 
to infer that the facts if disclosed would 
have been unfavourable to the railway. 
In Kriskna Reddy v. Union of India®, the 
same view was taken. What is important 
to mention is that the Court has oened 
that when the plaintiff has adduced some 
evidence on his behalf, it is the duty of the 
railway to place all the materials to prove 
what care it took of the goods while in 
transit. 


15. I may next refer to the Bench deci- 
sion of the Calcutta High Court of some 
significance reported in Union of India v. 
Ganesh Chandra, It dealt with a case 
of consignment of potatoes and there was 
an unreasonable delay. Nothing was 
noted in the forwarding note about the 
condition of the goods nor the defect in 
packing (Note in the instant case, the 
forwarding note has not even been pro- 
duced.). The Bench held that even 
though the case arose under section 74 (¢), 
the railway cannot take advantage of 
the doctrine of inherent vice in the goods. 
The goods were consigned at the 
Patnaghat railway station to Mograhat 
railway station. The evidence showed 
that when the goods train reached Jhanja, 
the wagon in question was detached from 
the goods train and detained for seven 
days after it was attached to another 
goods train. The period of detention 
en-route was sought to be lained by 
the railway due to scarcity of locomotive 
and congestion in the railway yard at 


Jhanja. It was observed that the goods 


m question were perishable and it was 
the responsibility of the railway to take 
every precaution for expediting the des- 





1. AIR. 1965 All. 246. 
2. (1965) 1 An.W.R. 342: A.LR. 1965 A.P. 
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patch of the consignment. Dealing with 
the hg oa ew that the goods were of 
perishable ‘nature and would well have 
perished ‘during transit, the Bench 
observed as follows : 


“It is no doubt true that the pota- 
toes in the present case were 
despatched under conditions which were 
not very favourable, to the arrival of the 
goods in a sound condition if any delay 
occurred in the arrival. At the same 
time it should be remembered that the 
potatoes were sent for commercial pur- 
poses. Ifthe goods were likely to have 
deteriorated even within the usual 
period taken in journey, then it is not 
at all likely or probable that the goods 
would have been consigned at all. Then 
again, it:is not to be expected that any 
one would travel with the potatoes 
which were despatched in a closed and 
sealed wagon. It was, therefore impos- 
sible for the plaintiff-respondent to 
prove before the Court when the actual 
rotting of the potatoes started. The 
potatoes were all along in the custody 
of the railway administration. As there 
was an unusual and unreasonable delay 
in the arrival of the consignment and as 
the delay was due to the misconduct 
of some railway servants, the Court may 
very well presume that the delay was 
the cause of deterioration of the goods 
and that the deterioration would not 
have taken place if the goods have 
arrived in proper time. It seems that 
the lower appellate Court has made 
this inference under section 114 of 
the Indian Evidence Act and we arc not 
prepared to say that on the facts of 
this case the inference was wrongly 
made. In a case reported in G.A. Jolli 
v. The Dominion of India}, it has been 
observed by Chatterjec, J., that if 
material; evidence is withheld by the 
railway administration it may expose 
itself to the presumption under section 
114 (g) of the Evidence Act, and will be 
held liable for any loss even in the 
absence of proof that it was caused by 
the misconduct of the servants. We 
respectfully agree with this observation 
of Chatterjee, J. As it was impossible 
in the present case on the part of the 
respondent to Po that the potatoes 
were in a good and sound condition at 





1, ATR, 1949 Cal. 380, 
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least for the normal and usual period 
of transit and as the goods were of 
usual period of transit and as the goods 
were of a perishable character and as 
thcre was unusual delay in carrying 
the goods on account of the misconduct 
of ther ailway servants, we hold that 
the loss was occasioned by reason of 
such misconduct.” 


From the above it will be seen that iv the 
case of unreasonable delay in transit o 
consignments of goods which are subject 
to decay and fast deterioration, the rail- 
way is bound to place all the materials 
and satisfactorily account for the delay. 
In fact, in all the cases one finds a careful 
scrutiny of the evidence as to the st 

taken by the railway. I may also refer 
to the recent decision of the Calcutta 
High Court in Mohammed Safique v. 
Union of India’, in which the forwarding 
note was not produced. The Court 
rejected the argument based upon the 
doctrine of inherent vice of the goods. 
The learned Judge observed as follows : 


“Once these two facts —railway risk 
rate and good packing—are remem- 
bered, simply because the container is 
found leaking at the destination, the 
railway administration cannot take 
advantage of the doctrine of ‘ inherent 
vice.” Let them show first that they 
treated the consignment in transit as 
a prudent bailee would. Nothing of 
the kind has been disclosed.” 


The situation in the instant case is exactly 
similar. 


16. My attention was also drawn to the 
decision in Damodar Debta v. Union of 
India®, dealing with a case of consignment 
of mangoes in which unreasonable delay 
of 13 days in delivery of the goods had 
been made out, misconduct on the part 
of the railway was inferred as the raitway 
did not adduce any evidence to show 
how the consignment was dealt with 
during the time it was in its possession. 
This case also shows how Courts scrutinise 
evidence touching delay in the case of 
consignments of goods which would perish 
or decay consequent upon delay in 
transit. The principle of the decision of 


1. A.LR. 1963 Cal. 399. 
2. AIR. 1956 Orissa 222, 
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this Court in Madar Sahib v. The Governor- 
General of India in Council1, was followed 
and applied. 


17. Reference may also be made to the 
recent decision of the Supreme Court in 
Union of Ind'a v. Brijlal,? in which the rela- 
tive application of sections 74 (c) and 
44. (d) had been explained after adverting 
to the statement of the law in Union of 
India v. Mahadeolal®, which arose out of a 
consignment in 1947 even before the 
amendment by Act LVI of 1949. Both 
the cases dealt with goods carried at 
owner’s risk. In both the cases the railway 
had adduced the available evidence. 
The Supreme Court has pointed out in 
Union of India v. Brijlal*, that section 
74 (d) lightens the burden of proof cast 
upon the consignor under section 74 (c) 
and imposes the duty upon the railway 
in disclosing how the consignment or 
package was dealt with throughout the 
time it was in its possession or control 
and that misconduct can be inferred if 
such disclosure was not made. In other 
words, if a case is not governed by section 
74 (c), the railway must discharge its duty 
of disclosure. The decision in Union of 
India v. Mahadeolal®, dealt with a case of 
consignment at the risk of the consignor, 
and it is in that context the measure of 
the duty of disclosure was explained by the 
Supreme Court. The instant case is not 
even a case of consignment at the owner’s 
risk. The forwarding note has not been 
produced by the railway. The inference 
is, if produced, the facts recorded therein 

ould show that the goods were in good 
condition and were properly packed 
and no reservation by way of defect in 
packing or goods was made by the railway. 
Coupled with all the circumstances, 
there is unreasonable delay of 13 days 
and absolutely no evidence was adduced 
on the side of the railway. A perusal of 
the written statement by the railway also 
shows that they are just sitting on the 
fence pursuing a dubious conduct not 
prepared to render any assistance to the 
Court. In such a situation, there is no 
rule of law nor justice which compels the 
Court to draw the presumption that the 
goods delivered to the railway for des- 


1. AIR. 1952 Mad. 679. 
2. toes 2 S.C.J. 203 : A.I.R. 1969 S.C. 817. 
3. (1966) 1 S.C.J. 505 : (1965) 3 S.C.R. 145: 
A.LR. 1965 S.C. 171 í 
4. (1969) 2 S.C.J. 203: A.LR. 1969 S.C. 817. 
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patchk were in such a condition that it 
can’t ever stand the normal reasonable 
time of transit. It is only if such an 
inference is drawn in the abstract that 
the plaintiff can be non-suited. My 
attention was not drawn to any case in 
which the Court has allowed the railway 
to say: 


“ No doubt there was unreasonable 
delay in transit, evidence ifpreduced by 
us may show that the wagon was detain- 
ed without justification during transit. 
The wagon was detached without justi- 
fication. There was a small repair which 
could have been rectified within a few 
hours, nevertheless the railway took 5 
days. On account of the breaking of the 
lock or the bolt, the doors opened and 
without closing the doors the journey 
was continued exposing the goods inside 
to rain and sun. We know that as the 
safe period in the case of consignment 
of hides and skins comes nearer and 
nearer, the risk or danger of deteriora- 
tion is greater and greater. All these 
things may be there. We will not pro- 
duce any evidence whatsoever, but yet 
the burden is upon you the consignor to 
show that when you consigned the 
goods, they were in such a condition 
that they would not withstand the 
normal period of transit.” 


This is exactly the extraordinary conten- 
tion of the railway in the instant case. The 
question whether the inference of mis- 
conduct and omission to take proper 
care of the goods while in the custod 
of the railway and whether the railway, 
was guilty of negligence is a mixed ques- 
tion of fact and law and ultimate infer 
ence as to misconduct is a question of la 
and not a finding of fact. That apart 
I am satisfied that the Courts below have 
seriously erred in their perspective of 
approach which was entirely vitiated their 
reasonings and findings warranting inter- 
ference within the limited scope of section 
100, Civil Procedure Code. 


18. For all these reasons, the second 
appeal is allowed and the plaintiff’s suit 
is decreed as prayed for with costs in all 
the three Courts. 


5.V.J. Second Appeal 


allowed ; No Leave. 


il : 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 


Present :—T. Ramaprasada Rao and 
G. Ramanujam, JJ. 


M/s. Oveekee Textiles, Komarapalayam 

Petitioner* 
The Deputy Commercial Tax Officer, 
Tiruchengode .. Respondent 


| 
(A) Madtas General Sales Tax Act (I of 
1959), sections 16 (2) and 12 (3)—Order 
leaying penalty under section 16 (2)—Order 
by mistake referring to section 12 (3)—Validity 


D. 


So long as the power is given to the assess- 
ing authority to reopen the assessment 
for any reason, which though apparently 
subjective, should withstand the test 
of objectiyeness as well, it cannot be 
said that the power exercised under sec- 
tion 12 or section 16 of the Madras General 
Sales Tax Act in so far as the imposition 
of penalty is concerned is deeply divergent 
or irreconcilably different. It cannot be 
said thati if the assessing authority 
quotes or misquotes one or the other of the 
above two sections while imposing the 
penalty, the order itself is vitiated, 
erroneous and ineffective in the eye of 
law. [Para, 8.] 


(B) Madras General Sales Tax Act (I of 1959), 
s-ction 16—Reopening of assessment under, on 
the basis of information obtained from police 
and income-tax department—Non-disclosure of 
such materials to assessee—If vitiates order of 


reassessment 3 


In the present cases the assessing autho- 
rity attempted to reopen the closed 
assessments on the foot of supervening, 
culpable and incriminating materials secu- 
red by the police during a raid and on the 
foot of certain confessions made by the 
assessees. before the Commissioner of 
Income-tax. It is not as if such mate- 
rials with the police or the voluntary con- 
fessions ‘was the bed rock of action. 
Such information which the assessing 
authority obtained was sufficient reason 
for it to hold prima facie that a part of the 
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turnover of the business of the dealers 
had escaped assessment to tax. It is not 
necessary for the assessing authority 
to furnish copies of the material said to 
have been gathered from the police or the 
income-tax department. It is well settled 
that if the reason for the assessing 
authority to reopen a closed assess- 
ment is based upon a reasonable appre- 
hension, then it is not justiciable. A 
Jortiori it is so in the instant case when 
the assessees were taking inconsistent 
and irreconcilable stands in their expla- 
nations. {Para, 11.] 


Held on facts that the contention that no 
adequate opportunity was given to the 
assessees before reopening the assessments 
and levying penalty was untenable. 


[Para. 12,] 


(C) Madras General Sales Tax Act (I of 
1959), section 10—Burden of proof for 
establishing that dealer or any of his turnover 
is not liable to tax lies on dealer, [Para. 11.] 


(D) Madras General Sales Tax Act (I of 
1959), sections 12 (3) and 16 (2)—Levy 
of penalty under—When permissible—Difference 
between the two sub-sections. 


The levy of penalty under section 16 (2) 
is conditional upon the satisfaction of 
the authority that the escapement of 
turnover was the result of an overt 
culpable Act on the part of the assessee. 
Such satisfaction though strictly appearing 
to be referable to the mental satisfaction 
of the assessing authority, yet a finding 
to that effect is the sine qua non for impo- 
sition of penalty under section 16. There- 
fore in cases where penalty was levied in 
the purported exercise of jurisdiction 
under section 16 without a finding as 
indicated, then such a levy is unsustain- 
able. But if the penalty has been levied 
while the assessment was made under 
section 12, then it is valid. [Para. 13.] 


(E) Constitution of India (1950), Article 226 
—Levy of penalty under section 12 (3) or 
16 (2) of Madras General Sales Tax Act 
(I of 1959)—Quantum—Cannot be inter- 
Jered with in writ petition. [Para. 13.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and the affida- 
vit filed therewith the High Court will 
be pleased to issue a writ of certiorari 
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calling for the records of the assessment 
order of the respondent, dated 25th 
March, 1966 in Madras General Sales Tax 
No. 8064 of 1960-61 for the year 1960-61 
and quash the same as illegal and invalid. 
E. Srinivasan for N. Sivasankaran and 
S. V. Subramaniam, for Petitioner. 

K. Venkataswami, Assistant Government 
Pleader (Tax), for Respondent. 

The Order of the Court was made by 
Ramaprasada Rao, F.—In this batch of 
writ petitions common questions of law 
arise. It was agreed that it is sufficient 
to notice the facts in Writ Petition No. 
1322 of 1966, as the relevant facts in 
the other cases are similar to those stated 
in Writ Petition No. 1322 of 1966. 
Mr. Srinivasan addressed arguments, and 
it was conceded that the said arguments 
may be adopted as common arguments, 
as common contentions arise in the other 
writ petitions as well. We shall, however, 
refer to certain peculiar features in some 
amongst the petitions before us in the 
course of our judgment. 


2. The facts in Writ Petition No. 1322 
of 1966 were as follows: The petitioners, 
a partnership firm were doing business 
in textiles, mostly art silk and handloom 
goods. The petitioners are both impor- 
ters and exporters. In connection with 
certain exports made þy them they were 
able to secure certain import licences, 
which enabled them to import art silk. 
It is common ground that such art silk 
yarn imported was to be used and utilised 
by the petitioners in the course of their 
trade and manufacture of handloom 
cloth and that they were prohibited 
from selling such art silk yarn so imported. 
For the year ending 31st March, 1961, 
the petitioners filed their re urns volun- 
tarily and produced their accounts to 
the assessing authority and got themselves 
assessed in the usual way. Butit should 
be noted that their first stand before the 
original assessing authority was that they 
imported art silk yarn and that they 
stocked the goods in their respective 
places of business within the State of 
Tamil Nadu and that they utilised them 
for the manufacture of handloom cloth, 
It was on this basis that the return was 
filed and in substantiation thereto the 
account books were also shown to the 
assessing authority, and finally the peti- 
tioners obtained exemption, to which 
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they were entitled under the provisions 
of the Madras General Sales Tax Act, 
1959. That the assessment was based on 
such representations and documentary 
evidence is not denied. Later it trans- 
pired that the petitioners’ firm was 
raided by the Special Police Establish- 
ment, Madras, and in the course of such 
raid certain records were recovered from 
them. The Commercial Tax Officer, 
Salem and the Deputy Commercial Tax 
Officer, Tiruchangode paced the said 
records in the Office of the Superinten- 
dant of Police, Economic and Offence 
Wing, Madras, as also certain statements 
made by the petitioners before the Com- 
missioner of Income-tax, Central Divi- 
sion, Madras. On such a perusal of the 
records as above it was found that the 
petitioners did not utilise the imported 
art silk yarn for manufacture of handloom 
cloth in their factory but made a different 
use of them, which conduct and attitude 
would not entitle them to the exemption 
originally granted by the assessing autho- 
rity. In those circumstances the respon- 
dent issued a notice dated 15th September, 
1965 and made a proposal to redeter. 
mine the total taxable turnover of the 
petitioners firm for the assessment year 
1960-61. In and by this notice the 
petitioners were given an opportuni 
to file their objections as aloes ee 
in person with the relevant records at 
the office of the respondent on or before 
a notified date. From time to time the 
petitioners sought adjournments for filing 
objections and in particular the petitioners 
desired that the materials said to have 
been gathered in the office of the 
Superintendent of Police might be fur- 
nished to the petitioners to enable them 
to show cause to the memo. issued. As 
the respondent was not in possession, of 
the exact copy of the details secured by 
the Police, the petitioners were informed 
that special arrangements were made for 
the petitioners to peruse the books and 
the other materials secured by the Police . 
and they were particularly asked to 
appear on gth December, 1965, at the 
office of the Superintendent of Police 
and peruse the said records. The peti- 
tioners’ case is that, though their advocate 
and their representative tried to inspect 
the records and the other materials in the 
manner suggested by the respondent, it 
was not possible to secure full information, 
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In that behalf the petitioners wanted an 
opportunity) for a fuller examination of 
the relevant records. The petitioners’ 
grievance is that no such opportunity 


was given to them. 


3. The respondent’s case, however, is 
that the petitioners did not avail them- 
selves of the opportunity available to 
them and that at no time the petitioners 
produced any account books or accept- 
able material to prove that the imported 
goods were not sold but were used for 
the manufacture of handloom cloth by 
the petitioners. In the course of the 
memos. issued from time to time the res- 
pondent made it clear that, if no proper 
explanation was forthcoming, a penal 
in accordance with law would be levied, 
since a good portion of a taxable turnover 
has escaped assessment due to the inten- 
tional non-disclosure of relevant cir- 
cumstancesj relating to such turnover by 
the petitioners. The petitioners not 
having explained at all in spite of the 
opportunities given and not having dis- 
charged the onus, which lay heavily 
upon them, the respondent had to con- 
clude that |the petitioners only resold the 
goods in the market. Consequently the 
respondent] passed a revised assessment 
order, in which he confirmed the pro- 
posals earlier made, and after re-assessing 
the petitioners by withdrawing the 
exemption! irregularly granted, deter- 
mined the turnover, reckoned the tax and 
also leviedj the penalty under section 12 
(3) of the |Act. Such penalty was levied 
as the petitioners did not disclose the sale 
of the yarn in the return originally 
submitted by them. 


4. The petitioners’ case is that no 
effective opportunity was given to them 
to establish their case and that the oppor- 
tunity, if any, given to them by the res- 
pondent to inspect the accounts and the 
relevant material in the office of the 
Special Police Establishment is illusory and 
therefore there has been a failure of the 
principles 'of natural justice. It is the 
case of the petitioners that the respondent 
should have given a gist of the material 
secured by, the police as also the informa- 
tion on which he based his opinion to 
revise the closed assessment. One other 
| of the petitioners is that any 





contention 

disclosure made by the petitioners to the 

Income-tax Commissioner was protected 
53 


under section 68 (8) (a) of the Finance 
Act, 1965, and such a confidential infor- 
mation being statutorily inadmissible no 
reliance can be placed upon it by the 
respondent. The contention is that the 
respondent has erred in law in placing 
the onus of proof on the petitioners in 
respect of the reopened proceedings, and 
in any event the alty, which has been 
levied under section 12 (3), which section 
is inoperative and inapplicable to the 
facts and circumstances of the case, is 
unauthorised and illegal. 


5. Contending contra the respondent’ 

case is that an adequate copoly ae 
given to the petitioners to submit their 
objections. In fact the respondent did 
not have any copies of the materials 
which the police secured. On the other 
hand’ they could only instruct themselves 
from the records obtained by the police 
and the gist of such information was 
passed on to the petitioners. It is claimed 
that in order to enable the petitioners to 
prepare their objections special arrange- 
ments were made for them to peruse the 
records, which were with the Superin- 
tendent of Police. It was the petitioners 
who failed to avail themselves of the said 
opportunity. The respondent states that 
the allegation that the petitioners were not 
In a position to examine the complicated 
accounts in the office of the Superinten- 
dent of Police, which accounts related 
only to their business transactions, is an 
after thought and made with ulterior 
motives. From time to time it was made 
clear that action was being taken on the’ 
pieces of materials secured by the respon- 
dent from the office of the Superintendent 
of Police, of which no written report was 
available with the respondent. The 
respondent, therefore, denies that no 
effective opportunity was given to the 
petitioners. Regarding the confidential 
nature of the voluntary disclosures made 
by the petitioners to the Commissioner of 
Income-tax the respondent’s case is that 

that does not strictly arise, because the 
respondent wanted to bring to tax the 
escaped turnover, and, as the petitioners 
failed to prove that the goods imported 
were utilised for the manufacture of 
handloom cloth and as the pro was 
based on information cae the 
respondent from both the police depart- 
ment and the income-tax department, 
the proposal.and the ultimate levy of tax 
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and penalty are justified. The petitioners 
never attempted to prove with reference 
to any acceptable data that they did not 
sell the whole or part of the goods at 
Madras. Their belated case that they 
have sold the licences, which were highly 
inconsistent with their original stand, 
was not even established. In any event 
the respondent states that, as the onus 
of proving that the transactions are with- 
out the taxing provisions of the Madras 
General Sales Tax Act is on the petitioners, 
the contention of the petitioners to the 
contrary is untenable. The respondent 
concedes that the provisions of law has 
been incorrectly noted in the final order 
as section 12 (3), whereas it is claimed 
that the penalty was levied under section 
16 (2) of the Act. The mere misquoting 
of the correct provisions of law would 
not invalidate the proceeding. Thus 
the respondent’s case is that the reopen- 
ing of the assessment was made in the 
circumstances, which are justified both 
under the provisions of the statute and 
under the General Law, and that an 
effective opportunity was given to the 
eae and that the petitioners having 

iled to discharge their burden of proof 
the impugned order is well founded and 
rendered within the jurisdiction of the 
assessing authority. 


6. The relevant facts in the other writ 
‘petitions are admitted to be similar 
excepting for the dates of the impugned 
orders, 


7. Weshall proceed to consider seriatim 
the relative contentions of parties. 


8. We shall first dispose of the argument 
thai, as the impugned order specifically 
mentions the statutory provision as 
section 12 (3) and as the said provision 
cannot be invoked in the instant case 
the order is so far as it related to the 
imposition of penalty is illegeal. The 
learned Counsel for the respondent 
pointed out that in the text and colour 
of sections 12 and 16 there are distinc- 
tions, which primarily distinguish the 
scope and content of the statutory autho- 
rity of the tribunals in the matter of levy 
of penalty. No doub: a certain hypo- 
thesis is projected under section 12 (2) 
of the Act, which would enable the 
assessing authority to assess the dealer 
to the best of its judgment and also direct 
the dealer to pay in addition to the tax 
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assessed a penalty. But under section 
16 the content of authority on the asses- 
sing officer is wider; whereas in section 
12 (2), which postulates a case where no 
return has been submitted by the dealer 
as prescribed or if an incorrect or 
incomplete return ismade by him, the 
best judgment formula and the conse- 
quential imposition of penalty are attrac- 
ted, under section 16, if the assessing 
authority is satisfied that if for any reason 
the whole or any of the turnover of a 
business of a dealer has escaped assess- 
ment to tax, it may determine the escaped 
turnover to the best of its judgment. 
While exercising such jurisdiction under 
section 16, if the-assessing authority is 
satisfied that the escape from assessment 
is due to wilful non-disclosure of the 
assessable turnover by the dealer, then it 
has the authority to impose a penalty as 
prescribed in addition to the tax assessed. 
There is a certain amount of overlapping 
in the content of both the sections but 
the power under section 16 is wider than 
under section 12 (2). Except the pres- 
cription as to the period of limitation 
set out in section 16 (1) (a) it appears to 
us that the power of the assessing autho- 
rity under section 16 (1) (a) is wide 
enough so as to cover a case which may 
literally come under section 12 (2) as 
well. But it is argued that the jurisdic- 
tion under section 16 depends on a juris- 
dictional fact, namely the initial dis- 
coveryof any reason by the assessing 
authority that the whole or any part of the 
turnover of the business of a dealer has 
esca assessment to tax. This may 
be so, but the distinction sought to be 
made out is without any difference. 
So long as the power is given to the 
assessing authority to reopen the assess- 
ment for any reason, which, though 
apparently subjective, should withstand 
the test of objectiveness as well, it cannot 
be said that the power exercised under 
section 12 or under section 16, in so far 
as the imposition of penalty is concern 
is deeply divergent or irreconcilabl 
different. It cannot be said that if the 
assessing authority quotes or misquotes 
one or the other of the above two sections 
while imposing the penalty, the order 
itself is vitiated, erroneous and _ineffctiv 
in the eye of law. 













9. Both sections 12 and 16 of the Madras 
General Sales Tax Act, 1959 are illus- 
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trative of the labyrinth of power, statu- 
torily vested in the assessing officer for 
which he can make exists in different 

aths under different circumstances. 

nder section 12 if a return filed by the 
assessee is either incomplete or incorrect 
or where there is no return at all, then 
the assessing authority can deal with the 
situation and assess in accordance with 
its best judgment. Under section 16, 
if for any. reason the taxable turnover 
has escaped assessment, the assessing 
authority can in exercise of its powers 
under that section bring to tax such 
escaped turnover besides levying a penalty 
if it is attributable to wilful non-dis- 
closure. Section 16 appears to be a 
residuary section empowering the con- 
cerned authority to assess to the best of 
its judgment. But it is undeniable that 
both sections 12 and 16 deal with the 

wer of the authority to assess to its 
est of judgment and impose a penalty 
according to circumstances appearing in a 
given problem. In the ultimate analysis, 
if the power of the authority to bring 
to tax the escaped turnover, which escape 
may be for any reason whatsoever, is 
indisputable, and if the power to levy 
penalty also follows, then the consequen- 
tial rights to enforce such power might 
assume protean shapes. Under the 
Madras eral Sales Tax Act such ways 
and shapes are reflected in sections 12 and 
16. Both the sections provide the 
machinery for the same purpose and vest 
the authority with the requisite power to 
act. Ifthe import of sections 12 and 16 
is thus understood, then the authority 
is not tied down to a particular section, 
if it notices the escapement of tax as is 
ordinarily ‘understo If an authority 
has the necessary power and particularly 
statutory power to deal with the subject 
and pass necessary orders which is only a 
faculty to decide legally, justly and truly, 
then an erroneous invitation to or quota- 
tion of a wrong provision of law in the 
notice whereunder the proceedings are 
initiated does not matter at all. It is 
the substance that matters and not the 
form. The power to levy a penalty has 
in certain circumstances to be understood 
in the same light as above. Of course, this is 
subject to the data indicated in either of 
these sections for levying such penalty, 
Ifthe assessee has correctly understood the 
true purport of the notice, then it pro- 
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vides another guideline to sustain the 
action of the authority as being well with- 
ir its power. Thus we are of the view 
that the assessing authority cannot pos- 
sibly be tied down to the quotation 
which he mentions in the notice. As 
pointed out by a Bench of this Court 
in M. S. Mariappa Nadar v. State of 
Madras, even a wrong reference to a 
statutory provision may not invalidate 
an order, if the authority had the requisite 
power to pass that order, that is the juris- 
diction in the exercise of which it could 
pass such an order. We are therefore 
unable to agree with the learned Counsel 
for the petitioners that the impugned 
order suffers from any infirmity in the 
eye of law on the only ground that instead 
of referring to section 16 of the Madras 
General Sales Tax Act it has referred to 
section 12 (3) therein. 


10. The conduct of the petitioners can 
now be noticed. They themselves volun- 
tarily submitted their returns for the 
assessment year in question and held out 
that the imported yarn was utilised by 
them in the course of manufacture of 
handloom cloth, It is on this specific 
representation that they gained exemption 
and the relative turnover was exempted 
from tax.- But when the impugned 
notice was given, their case was that the 
Revenue should prove that there was a 
sale of the imported yarn and in the 
absence of such proof the action proposed 
and ultimately confirmed is iilegel. 
Before us it is-sought to be made 
that all the licences were sold in specie 
and no goods were brought to the place 
of manufacture of the petitioners and all 
dealings were in Bombay, whether it 
related to the sale of the licence or 
importation of the goods under cover of 
such a. licence and that therefore no 
cause of action‘has arisen in the State of 
Madras, which would enable the respon- 
dent to review the situation, even if such 
an action was called for. Thus, there- 
fore the inconsistant stands taken by the 
petitioners are primarily reflective of 
their culpable conduct. Originally they 
confessed that the goods were in the State 
of Madras and they were dealt with by 
them and used by them in the course of 
manufacture of handloom cloth. At the 
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next stage they would pretend that nothing 
was sold by them but would call upon the 
Revenue to prove the same. At the 
third and final s they would say that 
in connection with the import licences 
no goods were imported and brought into 
the State of Tamil Nadu at any time and 
all such importations were effected in 
the State of Bombay or at some other 
place outside the State of Tamil Nadu. 
Such conduct obviously implies that the 
account books produced by the assessee 
in the first instance contained untrue and 
false information; that the returns sub- 
mitted by them, on which they secured 
the exemption, were incorrect that there 
was a wilful non-disclosure of correct 
facts. It is in such circumstances that 
the contentions of the learned Counsel 
for the petitioners that there was no 
adequate opportunity and even if that 
opportunity was adequate, the action was 
illegal have to be considered. 


11. 


It is common ground that the asses- 





Income-tax was the bed-rock of action, 
Such information and material served 
the purpose collaterally, The informa- 
tion which the assessing authority obtain- 
ed was sufficient reason for it to hold 
prima facie that a part of the turnover of 
the business of the dealer has escaped 
assessment to tax. The case of the 
petitioners that the goods were utilised 
by them in their manufacture of hand- 
loom cloth has been found to be hopelessly 
untrue. This is sufficient to subjectively 
prompt the assessing authority to take 
action against the delinquent assessee on 
the basis that it has reason to believe 
that a part of the turnover has escaped 
assessment. It is not disputed before us 
that if the yarn imported is not 
utilised in the course of manufacture of 
handloom cloth by the petitioners, then 
the petitioners would not be entitled 
to the exemption claimed and granted 
to them by the original assessing 
authority. If this were true, then there 
was sufficient reason for the assessing 
authority to act under section 16. 
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The point that is made out by the assessee 
is that the police reports were not made 
available to them and no reliance can 
be placed upon their confessional state- 
ment before the Income-tax Officer. This 
would be begging the question for the 
action taken by the assessing authority 
was based on information. The res- 
pondent in the counter-affidavit states 
that he had no copies of the reports of 
the police. The respondent would only 
state that certain confessional statements 
are said to have been made before the 
Commissioner of Income-tax, but in the 
counter-affidavit he makes it clear whether 
such voluntary disclosures can be utilised 
or not does not arise, because the peti- 
tioners were only asked to prove that the 
goods they imported were utilised in 
accordance with the prescriptions in the 
licence and they did not choose to do so. 
We are not therefore impressed with the 
general contention that the assessing 
officer having referred to the reports of 
the police and to the confessions made by 
the petitioners to the Income-tax Officer 
heshould be pinned down to the informa- 
tion contained in such reports or con- 
fessions and in the absence of an open 
disclosure of such reports or confessional 
statements no action can be taken by the 
respondent. As we reiterated, section 16 
is wide enough and indeed residuary in 
scope so as to bring to tax the escaped 
assessable turnover which for any reason 
has escaped from being assessed in accor- 
dance with the law. The references to 
police reports and the statement before 
the Commissioners of Income-tax are ail 
superficial references but they are not 
the foundation for the action by the asses- 
sing authority. The basis of the action is 
the entertainment of a doubt on the part 
of the assessing authority that a part of 
the turnover, which was not entitled to 
the benefit of exemption, was wrongly 
granted such exemption and thus such 
a part of the turnover has escaped assess- 
In our view it is not necessary and 
indeed in this case it was impracticable for 
the assessing authority to furnish copies 
of such reports with the police, since the 
did not have the reports themselves, 
We are not convinced that action was 
taken by the assessing authority relyi 
upon the police reports or the conf 
sional statement. The entire action is 
founded upon a reasonable apprehen- 
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sion that the assessee snatched an order 
in the first instance and gained an 
exemption to which he was not entitled 
to. He was benefited therefore, because 
a part of the turnover escaped assessment. 
It is well settled that if the reason of the 
assessing authority to reopen a closed 
assessment is based upon a reasonable 
apprehension, then it is not justiciable. 
A fortiori it is so in the instant case when 
the petitioners were taking inconsistent 
and irreconcilable stands in their explana- 
tions. They originally maintained that 
the goods were brought to Madras and 
utilised by them. Later they would 
pretend that the goods were never brought 
to Madras and utilised by them, and that 
licences were sold in a place outside the 
State of Madras. In such circumstances 
it is very reasonable for the assessing 
authority ito expect that a part of the 
turnover has escaped assessment to tax. 
It may be that he was prompted to do 
so by reason of the supervening raid by 
the police and the confessions made by 
him to the income-tax department. The 
burden of proof for establishing that any 
dealer or'any of his transactions is not 
liable to tax under the Madras General 
Sales Tax!Act lies on the dealer. Section 
10 of the Act provides for it. Even the 
Supreme Court has approved the intend- 
ment and the purport of this provision 
in State of Madras v. V. P. S. A. Narayana 
Nadar & Co.+ The petitioners having 
failed to discharge the onus of proof 
statutorily, enjoined on them, cannot 
complain ; that there was absence of 
jurisdiction on the part of the assessing 


covered to reopen and revise the assess- 
ments, though they were all concluded 
earlier. ' 


12. Regarding the charge of lack of 
opportunity, we have no hesitancy in 
rejecting it as utterly unsupportable. 
The assessing authority gave the peti- 
tioners every opportunity at every mate- 
rial point of time. At one time the 
assessing authority offered to assist the 
petitioners to obtain inspection of the 
records with the police. This was not 
taken advantage of. At another time, 
the assessing officer wanted the petitioners 
to produce their accounts to satisfy 
him that the later inconsistent contention 
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of the petitioners that the goods were not 
sold in the State of Tamil Nadu was 
correct and that their account books 
would reflect such a situation. The 
petitioners did not produce such account 
books, nor did they submit any other 
acceptable evidence aliunde to substan- 
tiate their case that the goods were not 
sold. In fact, the assessees completely 
disowned the account books produced by 
them in the first instance, as, according 
to them, they contained wrong and 
incorrect information. The account 
books produced by them initially and the 
returns submitted by them, on the basis 
of which the original assessments were 
made, were apparently created for the 
purpose of gaining the exemption. This 
is so because the petitioner gave up their 
case that the goods imported by them 
under cover of their licences;were used 
by them in the manufacture of handloom 
cloth. Again their case before us, as 


_already stated, is that they have sold the 


licences or imported the goods on the 
strength of such licences at Bombay and 
dealt with them at Bombay. This is 
thdir very version and this also they failed 
to establish. There is therefore no sub- 
stance in the contention that no adequate 
opportunity was given by the assessing 
authority to the petitioners, The 
citations made by the learned Counsel for 
the petitioners do not help him. In 
The Murali Trading Co. v, Joint Com- 
mercial Tax Officer, it was practically 
conceded by the Government that the 
rule of audi alteram partem was not sub- 
stantially observed. The case in 
Deujt Gokuldas v. Sales Tax Officer, 
proceeded on the basis that the assessing 
officer had no authority to retain the 
account books when they were demanded 
by the assessee for perusal and for furni- 
shing his explanation, as the original 
seizure of the account books was not in 
accordance with section 17 (2-A) of the 
Kerala General Sales Tax Act, 1125. 
It was primarily for the above reason 
that the learned Judge of the Kerala 
High Court though that there was a 
denial of opportunity to the assessee 
therein. No such peculiar circumstances 
dealt with by the learned Judges in the 
above two cases are present in the cases 





422 


before us and they are not even stated 
‘to be so. The petitioners were obliged 
to show how the goods were dealt with 
by them. Goods cannot disappear with- 
out disposal. It is to get over this that 
the belated pleas of sale of licences and 
importation at Bombay were set up. 
Even these contentions stand as bare 
submissions. We are not therefore con- 
inced that no adequate opportunity was 
given by the assessing authority to the 
etitioners and that in consequence there 
been a violation of the principles of 
natural justice in all these cases. 


13. The next point urged is about the 
levy of penalty. We have noticed the 
salient distinctions between sections 12 
and 16 of the Madras General Sales-tax 
Act. In the matter of levy of penalty 
a marked difference between the sections 
is there. Under section 12 (3), the 
assessing authority, while making an 
assessment under sub-section (2) of section 
12, may also direct the dealer to pay, in 
addition to the tax assessed, a penalty. 
Section 16 (2) provides as follows: 


“In making an assessment under 
clause (a) of sub-section (1) the asses- 
sing authority may, if it is satisfied that 
the escape from assessment is due to 
wilful non-disclosure of assessable turn- 
over by the dealer, direct the dealer 
to pay, in addition to the tax 
assessed under clause (a) of sub- 
section (1), a penalty not exceeding one 
and a half times the tax so assessed. 


Provided that no penalty under sub- 
section (2) shall be imposed unless the 
dealer affected has had a reasonable 
opportunity of showing cause against 
such imposition.”’ i 


The levy of penalty under section 16 (2) 
is conditional upon the satisfaction of the 
authority that the escapement of turn- 
over was the result ofan overt culpable 
act on the part of the assessee. Such 
satisfaction though strictly appearing to 
be referable to the mental satisfaction of 
the assessing authority, yet a finding to 
that effect is the sine qua non for imposition 
of alty under section 16. Such a 
fading should support the conclusion 
that there has been a wilful non-disclosure 
of assessable turnover or wilful default in 
not making a return orin making an 
incorrect return. See T. P, Sokkalal Ramsait 
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Factory Private Lid. v. Deputy Commercial 
Tax Officer!. Therefore, in cases where 
penalty was levied in the purported 
exercise of jurisdiction under section 16, 
but without a finding as indicated, then 
such a levy is unsustainable. But if 
the penalty has been levied while the 
assessment was made under section 12 of 
the Act, then it is valid and has to be 
sustained. In so far as the quantum of 
penalty is concerned, we are not inclined 
to interfere in exercise of our jurisdiction 
under Article 226 of the Constitution of 
India. 


14. These petitions will however be 
posted for orders to ascertain whether 
penalty was imposed in exercise of juris- 
diction under section 12 or under section 
16, and for us to pass necessary orders in 
each of the writ petitions after noticing 
certain peculiar facts in some of them, 


V.K. Order 
accordingly. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—R. Sadasivam and S. Maharajan, 
JJ. 

The Deputy Commissioner for Hindu Reli- 
gious and Charitable Endowment Board 
having his office at Casba Tanjavur and 
others Appellants* 





U. 


K. Sidhdhivinayaga Mudaliar Respondent. 


Madras Hindu Religious and Charitable 
Endowmenis Act (XXII of 1959), section 
6 (11)—Naitamaikars of Sengunthar Com- 
munity—If became entitled by usage to heredi- 
tary trusteeship of Sri Venugopalaswami and 
Sri Ramaswamiperumal temples at Madapuram. 
It should be noted that under section 6 
(11) of Madras Act XXII of 1959, the 
trustee of a religious institution, the 
succession to whose office is regulated 
by usage, is a hereditary trustee. The 
plaintiff claims that by virtue of his hav- 
ing become a Nattamaikar of Sengunthar 
community of Madapuram village, he 
became the hereditary trustee of the suit 
temples, viz., the temples of Sri Venu- 
{00 D0 ee oe 


1. (1967) 20 S.T.C. 419 


* App. No, 608 of 1963. | 18th March, 1970, 
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gopalaswami and Sri Ramaswamiperu- 
mal at Madapuram. The evidence in 
this case' has established the usage 
pleaded that only persons appointed as 
Nattamaikars by the Sengunthar com- 
munity have been functioning as here- 
ditary trustee of the suit temples since 
1900. Though such usage has come 
into existence in this case only in 1900, 
it has to be upheld on the strength of the 
decision jin Annasami Pillai v. Rama- 
krishna Mudaliar, (1904) LL.R. 24 
Mad. 219. It is clear from the 
above decision that it is possible to 
acquire by prescription trusteeship of a 
temple with power to appoint a succes- 
sor. In this case there can be no doubt 
that by long lapse of time the Nattamai- 
kars of the Sengunthar community have 
acquired prescriptive title to manage 
the suit temples. For the foregoing rea- 
sons, thei finding of the lower Court 
that the plaintiffis the hereditary trustee 
of the suit temples must be upheld. 


{Paras. 12, 13 and 15.] 


Appeal against the decree of the Sub- 
eo Nagapattinam in O.S. No. 46 of 
1961. 


The Assistant Government Pleader, 
I. Ramakrishnan and K. Alagiriswami Iyer, 
for Appellants. 


K. S. Naidu, K. Ramachandran and G.M 
Ramachandran, for Respondent. 


The J udgment of the Court was deliver- 
ed by | 


Sadasivam, J.—Appeal by the defen- 
dants in O.S. No. 46 of 1961 on the file 
of the Subordinate Judge’s Court, Naga- 
pattinam,| against the decree and judg- 
ment of the learned Subordinate Judge 
of Nagapattinam upholding the claim of 
the respondent-plaintiff K Sidhdhivinayaga 
Mudaliar' that he is the hereditary trusee 
of the temples of Sri Venugopalaswami 
and Sri: Ramaswamiperumal at Mada- 
puram, hereinafter referred to as the suit 
temples, and setting aside the order of 
the Commissioner for Hindu Religious 
and Charitable Endowments Board, 
Madras, confirming the order of the 
Deputy Commissioner for.the Hindu 
Religious and Charitable Endowments 
Board, (ou 


2. The several prior proceedings with 
regard to the suit temples are relevant 
in deciding the claim of the respondent- 
plaintiff. The suit temples are ancient 
temples. It appears from the order, Ex- 
hibit A-5 that the earliest document in 
which the suit temples find a place is the 
Paimash Account for fasli 1239, which 
contains an entry showing that the suit 
temples must have been in existence 
even prior to fasli 1216, corresponding to 
the year 1805. The defendants relied oni 
Exhibits B-1 to B-14, which are cash 
security bonds and muchilikas executed! 
in favour of the East India Co., and the 
Collector of Thanjavur in respcet of the 
temple properties between the years 1831] 
to 1926. The plaintiff has also filed the 
lease deeds Exhibits A-11 to A-16 eze- 
cuted between the years 1831 to 1905 inl 
favour of Viswanathan Chettiar and the 
succeeding trustees of the suit temples 
in respect of the lands belonging to the 
temples. Exhibit A-1 is the will executed 
by Viswanathan Chettiar on 20th Janu- 
ary, 1885, in which he has claimed that 
he is the hereditary trustee of the suit 
temples and he has appointed Sabapathy 
Mudaliar as the person who should suc- 
ceed him as the trustee. Exhibit A-2 
is the trust appointment deed dated 19th 
July, 1897, executed by Kanakasabai 
and Somasundar a, two of the sons of Sa- 
bapathi Mudaliar along with one Nara- 
yanaswami Pillai, who got the trustee-. 
ship right under a document from Dak- 
shinamurthi Mudaliar, the third son of 
Sabapathi Mudaliar. Under this docu- 
ment, one Bava Krishnaswami Muda- 
liar was appointed as the Adhina 
Parambarai Dharmakartha. Exhibit A- 
18 is a registration copy of the trust 
appointments deed executed on 14th 
May, 1900 by Bava Krishnaswami Mu- 
daliar in respect of the management of 
the suit temples. Bava Krishnaswami 
Mudaliar has mentioned in that docu- 
ment as to how he got the trusteeship 
and he has provided for a scheme of 
succession. He has appointed Saba- 
pathi Mudaliar and Shanmugha Muda- 
liar, the Nattamaikars of Sengunthar 
Community of Madapuram, to succeed. 
him as trustees and further provided 
that thereafter the trustees shall be 
appointed by the Nattamaikars of Sen- 
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gunthar community. It is clear from 
the oral and documentary evidence in 
this case that from 1900 onwards the 
Nattamaikars of Sengunthar community 
alone have been the trustees of the 
suit temples and this is made clear even 
in the order Exhibit A-5. The plaintiff 
Sidhdhivinayaga Mudaliar is the present 
Nattamaikar of Sengunthar community 
and he claims to be the hereditary trus- 
tee of the suit temples. 


3. The several documents produced by 
the plaintiff show that the trustees of the 
suit temples have been styled as Adhina 
Parambari trustees. Thus in the lease 
deed Exhibit A-11 of the year 1866, Vis- 
wanathan Chettiar has described himself 
as Adhina Dharmakartha of the suit 
temples. We have already referred to 
the will Exhibit A-1 of Viswanathan 
Chettiar, in which he has asserted that 
he is the hereditary trustee of the suit 
temples by stating that he is the Adhina 
Dharmakartha of the suit temples. In 
Appasami v. Nagappa! a Bench of this 
Court has observed that when the trus- 
teeship is hereditary, it is ordinarily des- 
cribed in Southern India as Adhina and 
the trustee as Adhina Dharmakartha. In 
Ganapathi Tyer’s Law relating to Hindu 
and Mahomedan Endowments, 2nd 
Edn. p. 472, the above decision is relied 
on as authority for the position that in 
Southern India where the trusteeship ig 
hereditary the trustee is ordinarily des- 
cribed in public and other documents as 
Adhina Dharmakartha. The plaintiff 
has alleged in the plaint that the suit 
temples are ancient temples called Adhi- 
na temples meaning that trusteeship 
thereof was hereditary and was regu- 
lated by usage within the meaning of 
Hindu Religious and Charitable Endow- 
ments Act. 


4. The defendants relied on the fact 
that in several proceedings the Govern- 
ment did not recognise the hereditary 
trusteeship in the suit temples. The 
question whether the suit temples are 
excepted temples came up for conside- 
ration in O.A.No.84 of 1926. on the file 
of the Hindu Religious Endowments 
— uae 


1. (1894) ILL.R.7 Mad. 499, 502. 
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Board and the Board passed the order 
Exhibit A-5 recognising the suit temples 
as excepted temples. A brief history of 
the temples is found in that order. Re- 
garding the muchilikas obtained by tha 
Government, it was held in that order 
that it could be attributed to the general 
power of superintendence exercised by 
the Government over all classes of 
temples irrespective of the fact whether 
trustees were hereditary or not. It is 
clear from the order that though the 
Nagapattinam temple Committee pre- 
pared a register in 1868 in respect of 
temples which came under its control in 
pursuance of Act (XX of 1863) and the 
suit temples were included in the register, 
the Committee did not exercise any 
control over them. The suit temples 
were in the management of one Viswa- 
nathan Chettiar till his death in 1885 and 
the said Viswanathan Chettiar claimed. 
to be the hereditary trustee of the suit 
temples. The order Exhibit A-5 refers 
to the attempted exercise of the right of 
control by the temple Committee by 
appointing trustees for the suit temples 
in 1914. But this resulted in proceed- 
ings under section 145, Criminal Proce- 
dure Code. The order Exhibit A-3 
passed by the Joint Magistrate ended in 
favour of Ramaswami Mudaliar, who 
claimed to be the trustee: of Sri Venu- 
gopalaswami temple as Nattamaikar of 
Sengunthar community. Exhibit A-3 
shows that though this temple was handed 
over after 1963 to the Tanjore Devas- 
thanam Committee by the Board of 
Revenue, the Committee did not exer- 
cise any control over it. It is clear from 
the order Exhibit A-5 that the suit 
temples were not subject to the control 
of the Committee. It was held in that 
order that the right of nomination to 
trusteeship did not depend upon the 
Government. This order Exhibit A-5 
was passed under section 80 of the 
Madras Hindu Religious and Charitable 
Endowments Act (I of 1925) which pro- 
vided that:— 


“If any dispute arises as to whether 
the math or temple is one to which 
this Act applies or as to whether a 
temple is an excepted temple, such 
dispute shall be decided by the Board.” 
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5. Under clause (2) of section 80, the 
decision is final subject to the result of 
any suit that may be filed in a civil 
Court within one year. But the defini- 
tion of an excepted temple in clause (5) 
and that of a hereditary trustee in 
clause (6) of section 5 of Act (I of 1925), 
differ considerably from the definitions 
of those terms in the subsequent Acts.: 
Under section 5 (5) of Act (I of 1925), 
excepted temple means: 


“(a) a temple which before 1801, was, 
and since 1863 has continued to be, 
under the. sole management of a trustee 
whose nomination did not vest in, 
nor was exercised, by the Government 
or of any public officer, or 


(b) a temple founded since 1842, the 
right of succession to the office of a 
trustee whereof is hereditary or 
specially provided for by the founder.” 


6. Under section 5 (6) a hereditary 
trustee has been defined as follows: 


“Hereditary trustee means the trustee 
of a religious endowment, succession 
to whose office devolves by hereditary 
right or by nomination by the trustee 
for the time being, or is otherwise 
regulated. by usage or is specially pro- 
vided for by the founder, so long as 
such scheme of succession is in force.” 


7. In Rajagopala v. Hindu Religious 
Endowments Board}, it has been held 
that where'the question of the status of 
the temple is raised by the trustee for 
the purpose of getting the decision of the 
Board, there is a dispute which the Board 
is competent to decide under section 14 
(1) of the Madras Hindu Religious 
Endowments Act, 1927, that if the Board 
decides that the temple was an excepted 
temple according to the Jaw then prevail- 
ing and the trustee being satisfied with 
this decision no application is made to 
the Court to set aside or modify the 
Board’s order, the order of the Board 
becomes final and that the Board has no 
jurisdiction to reverse its order after the 
amendment of the definition of excepted 
temple in 1930. But in the subsequent 
Full Bench decision in the Board of 





1. ALR. 1934 Mad. $55. 
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Commissioners for H.R.E., Madras Y. 
Ratnasami Pillai}, the above decision 
was overruled. It has been held by the 
Full Bench that a decision by the 
Endowments Board in 1927, that the 
temple in question was an excepted 
temple within the meaning of the defini- 
tion of that expression as it stood in the 
Hindu Religious Endowments Act of 
1927, does not preclude the Board from 
subsequently holding after the Amending 
Act of 1930, came into force that under 
the new definition of that expression in 
the 1930 Act, it is not an excepted 
temple. It is pointed out in the 
decision that there is no scope for the 
application of the rule against retros- 
pective operation because there is really 
no question of any interference with a 
vested right or impairing obligations 
which bave come into existence under a 
previous state of the law, but only a 
grouping of temples in one manner at a 
particular stage of legislation and in a 
different manner at a later stage of legis- 
lation. It is also pointed out in the 
decision that the finality attaching to a 
decision of the Board by section 34 of 
Act (II of 1927),can only have relation 
to the definition then obtaining and not 
to a later legislative variation of the 
definition... 


8. The question for consideration in 
this case is whether the plaintiff is a 
hereditary trustee as defined in section 6 
(11) of the Madras Hindu Religious and 
Charitable Endowments Act (XXII of 
1959), which is as follows:~ 


“Hereditary trustee means the trustee 
of a religious institution, the succession 
to whose office devolves by hereditary 
right or is regulated by usage or is 
specifically provided for by the foun- 
der, so long as such scheme of succes- 
sion is in force.” 
9. Though the order Exhibit A-5 is not 
conclusive on the question it is relevant 
as one recognising the hereditary right 
to trusteeship put forward in 1926 by the 
then trustee of the said temples. 
10. The learned Subordinate Judge has 
found that the evidence in this case 
of LL.R. (1937) Mad. 504: (1937) 1 M.LJ. 
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established beyond doubt that the plain- 
tiff is the hereditary trustee by usage as 
laid down in section 5 (11) of Madras 
Act (XXI of 1959). ‘The reason for 
the above decision is obvious as it is not 
the plaintiff's case that the founder of the 
suit temples specifically provided for a 
scheme of succession of trusteeship in the 
suit temples, and there is no claim that 
the trusteeship devolved by virtue of any 
particular hereditary right. The main 
difficulty in this case is that the usage 
by which the Nattamaikars of the 
Sengunthar community became entitled 
to be trustees of the suit temples started 
only in 1900. The question is whether 
such a usage is of sufficient antiquity and 
‘has been acquiesced in for a sufficiently 
long period. The learned Subordinate 
Judge has relied on the decision in 
Palaniandi Thevan v. Puthirangonda 
Nadan,+ where it has been held that no 
fixed period of enjoyment is laid down 
by law as necessary to establish a custo- 
mary right and that usage over 30 years 
openly is sufécient for the acquisition of 
customary right.. 


11. We have already pointed out that 
the suit temples have been called as 
Adhinam temples and the trustees have 
been described as Adhina Dharmakarthas 
in a series of documents commencing 
from 1866. There is clear evidence in 
this case that Viswanathan Chettiar 
claimed rights as a hereditary trustee of 
the suit temples and exercised the power 
of appointment of his successor under 
Exhibit A-1 dated 20th January, 1885., 
From 1900 onwards, the Sengunthar 
community people have been exercising 
the rights in the suit temples by appoint- 
ing their Nattamaikars to manage the 
suit temples. It is true that the origin 
of this could be traced to the trust 
appointment deed Exhibit A-18 dated 4th 
May, 1900. It may be that this devia- 
tion could not affect the rights of the 
hereditary trustee, who was legitimately 
entitled to succeed to the management of 
the suit temples. But it is clear from 
the decision in _Annasami Pillai v. 
Ramakrishna Mudaliar®, that a trustee- 





1. (1897) 1.L.R. 20 Mad. 389. 


2. (1901) I.L,R, 24 Mad, 209: 11 M.LJ. 1. 
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ship with power to appoint a successor 
is an estate well known to and recognised 
by law and may be prescribed for. It 
is necessary to refer to the facts of that 
case to understand the principle of that 
decision. 


12. The trusteeship of certain public 
temples was handed down from M to his 
son and then to his grandson, after which 
the younger brother of the grandson 
succeeded to the office. He, by will 
appointed his sister and her husband as 
trustee to succeed him and authorised 
them to appoint their own successors, 
thus diverting the devolution of the office 
from the family of the original trustee. 
The sister and her husband assumed 
office, but the husband died soon after.. 
The sister continued to hold the office 
of trustee for over 24 years. She, by 
will, appointed as her successor her 
sister’s son, who held office for 20 years, 
and by will, appointed his son-in-law, 
the defendant as his successor. The 
defendant was the great-grandson of M 
and he assumed the office of trustee., 
A suit having been filed by plaintiffs on 
behalf of themselves and their worshipers 
for a- declaration that the appointment 
of defendant as trustee was illegal and’ 
void, it was held that the defendant was 
the rightful trustee, having been appoint- 
ed by one who had acquired a valid title 
to the trusteeship with power to appoint 
a successor. It was held in that decision 
that the sister had acquired a valid title 
to the trusteeship by prescription and’ 
had entered upon it under a will which 
contained a provision for the appoint- 
ment of a successor; and she had, acting 
under that provision, appointed a succes- 
sor, giving him a similar power to 
appoint his own successor. It is clear 
from the decision that it is possible to 
acquire by prescription trusteeship of a 
temple with power to appoint a succes- 
sor. In this case there can be no doubt 
that by long lapse of time the Nattamai- 
kars of the Sengunthar community have 
acquired prescriptive title to manage the 
suit temples. 


13. It should be noted that under section 
6 (11) of Madras Act (XXU of 1959), the 
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trustee of a religious institution, the suc- 
cession to whose office is regulated by 
usage, is ja hereditary trustee. The 
plaintiff claims that by virtue of his 
having become a Nattamaikar of 
Sengunthar, community of Madapuram 
Village, he became the hereditary trustee 
of the suit temples. The evidence in this 
case has established the usage pleaded 
in the plaint that only persons appointed 
as Nattamaikars by the Sengunthar com- 
munity have been functioning as heredi- 
tary trusteés of the suit temples since 
1900. Thus the various persons men- 
tioned in paragraph 3 of the plaint who 
succeeded Bava Krishnaswami Mudaliar 
as trustees; of the temples did so by 
virtue of an usage which for over half 
a century has been regulating the succes- 
sion to the office of trusteeship of the 
suit temples. Though such usage has 
come into éxistence in this case only in 
1900, it hasi to be upheld on the strength 
of the decision in Annasami Pillai v 
Ramakrishna Mudaliar!. ïn Juggomokan 
Ghose v. Manickchand? the distinction 
between custom and usage has been 
clearly explained in the following words 
in dealing 'with a case of mercantile 
usage. 


“It remains now to consider the other 
ground on which the plaintiff relied; 
the evidence of mercantile usage. To 
support such a ground, there need 
not be either the antiquity, the unifor- 
mity or the notoriety of custom, which in 
respect of all these becomes a local 
law. The usage may be still in course 
of growth; it may require evidence for 
its support in each case; but in the 
result, it is enough if it appear to be 
so well known and acquiesced in, that 
it may be 1easonably presumed to 
have been an ingredient tacitly im- 
ported by the parties into their 
contract.” 


U4. The distinction between custom 
and usage as brought out in this deci- 
sion has been clearly expressed in the 
following passage at page 15 of “Hindu 





Law” by N. R. Raghavachariar, 5th 
Edn:— i 

1. Cees R. 24 Mad. 219: 11 M.L.J. 1. 
- 2. (1859) 7 M.LA. 263, 282: 4 W.R. 8 (@P.C.). 
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“Though usage and custom are often 
used as convertible terms, the anti- 
quity, the uniformity and the noto- 
riety which are required in the case 
of a custom are not necessary in prov- 
ing a valid usage. It is sufficient if it 
is shown that the usage is so well- 
known an¢ acquiesced in that it may 
be reasonably presumed to have been 
tacitly imported by the parties into 
their transactions ”. 


5. For the forgoing reasons, we up- 
hold the finding of the learned Subordi- 
nate Judge that the plaintiff is the here- 
ditary trustee of the suit temples. The 
decree and judgment of the learned Sub- 
ordinate Judge are, therefore, confirmed 
and the appeal is dismissed with costs. 


V.K. Appeal dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Maharajan, F. 


Soumyanarayanan . Appellant* 


U. 


Jayalakshmi Ammal Respondent. 


Hindu Marriage Act (XXV of 1955), section 
25—Decree annulling marnage—Claim for 
maintenance under section 25 if available— 
Applicant if must have the status of husband 
or wife to claim maintenance. 


There is no warrant for the argument 
that the jurisdiction to award mainte- 
nance under section 25 of the Hindu 
Marriage Act would be available only 
when decrees for dissolution of valid 
marriages are granted and not when 
decrees annulling marriages are granted. 
[Para. 3] 
Nor has the contention any force that 
under the terms of section 25, the appli- 
cant must have the status of wife or hus- 
band as a necessary pre-condition to the 
prayer‘ for maintenance. Reference to 
the wife or the husband in section 25, is 
only descriptive in character and if read 
in the context of the entire section, 
ee 
* AAO. No. 19 of 1966. 
30th January, 1970 


428 


would mean the divorced wife or the 
divorced husband. The severance of the 
marital tie effected by the decree annul- 
ling the marriage does not, in the eye of 
the law, put an end to the liability to 
pay maintenance, which on grounds of 
high State policy, is recognised and en- 
forced by the statute. [Para. 4] 


Dharmashi Premji v. Baisakar Kanji, A.I.R. 
1968 Guj. 150, overruling Gunvantray v. 
Bal Prabha, A.I.R. 1963 Guj. 242,Folld. 

{Para. 4] 


Appeal against the order of the City 
Civil Court, Madras, dated 29th October, 
1965, in I.A.No. 2852 of 1965 in O.P 
No. 53 of 1964. 


N.S Raghavan, for Appellant. 


C. Vasudevan and Skandakumar, for Respon- 
dent. 


The Court delivered the following 


Jupavenr.—This is an appeal against 
the order of the learned First Assistant 
Judge of the City Civil Court, Madras, 
directing the appellant, who had pre- 
viously divorced his wife, the respon- 
ior to pay permanent alimony at the 
rate of Rs. 65 per mensem. 


@. Soumyanarayanan, the appellant, 
married Jayalakshmi Ammal, the res- 
pondent on 10th February, 1957. In 
O.P. No. 33 of 1964 on the file of the 
Court below the respondent instituted 
a petition under section 12, of the Hindu 
Marriage Act for annulment of the mar- 
riage on the ground that the appellant 
was impotent at the time of the mar- 
riage and continued to be so until the 
institution of the proceedings. In spite 
of contest by the husband the Court 
below passed an order on Ist Septem- 
ber, 1964, annulling the marriage on the 
ound alleged by the wife. Subsequent 
to the date of annulment the divorced 
wife filed a petition for alimony at the 
tate of Rs. 100 per mensem with effect 
from lst September, 1964. This peti- 
tion was allowed by the Court below 
to the extent indicated above. The 
quantum awarded is not contested in 
this appeal. The only question argued. 
relates to the maintainability of the 
respondent’s petition for alimony. It is“ 
said that under section 25 of the Hindul 


THE MADRAS LAW JOURNAL REPORTS 


[1971 


Marriage Act,an application for alimony 
made by a woman, who has ceased to 7 
be a wife, is not maintainable. That 
section runs as follows: f 


“1. Any Court exercising jurisdic- 
tion under this Act may at the time of 
passing any decree or at any time 
subsequent thereto, on application 
made to it for the purpose by either 
the wife or the husband, as the case 
may be order that the respondent 
shall, while the appellant remains 
unmarried, pay to the appellant, for 
her or his maintenance and support 
such gross sum or such monthly or 
periodical sum for a term not exceed- 
ing the life of the applicant as hav- 
ing regard to the respondents own 
income and other property, if any, the 
income and other property of the 
applicant and the conduct of the par- 
ties, it may seem to the Court to be 
just and any such payment may be 
secured, if necessary, by a charge on 
P property of the respon- 
ent. 


2. If the Court is satisfied that there 
is a change in the circumstances of 
either party at any time after it has 
made an order under sub-section (1) 
it may, at the instance of either party, 
vary, modify or rescind any such 
order in such manner as the Court 
may deem just. 


3. Ifthe Court is satisfied that the 
party in whose favour an order has 
been made under this section has 
remarried, or, if such party is the 
wife, that she has not remained 
chaste, or if such party is the husband 
that he has had sexual intercourse 
with any woman outside wedlock, it 
shall rescind the order.” 


3. It may be noted that the Court exer- 
cising jurisdiction under the Hindu Mar- 
riage Act, can pass three kinds of decree: 
(1) decrees of nullity under section 11! 
declaring the marriages null and void on 
the ground of contravention of any one 
of the conditions specified in clauses 1, 
4 and 5 of section 5; (ii) decrees of nul- 
lity under section 12 annulling voidable 
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marraiges on any of the grounds 
(including impotency) mentioned in sec- 
tion 12 and (iii) decrees of divorce dis- 
solving validly conducted marriages on 
the grounds enumerated in section 13. 
Besides these three categories of decrees, 
Courts having jurisdiction under the 
Hindu Marriage Act are empowered to 
grant decrees of such interim nature as 
for restitution of conjugal rights under 
section 9 and for judicial separation 
under section 19. The expression “at the 
time of passing any decree or at any 
time subsequent thereto” occurring in 
section 25 of the Act makes it clear that 
the Court would have 
award maintenance either at the time 
of passing any decree of the categories 
mentioned above or at any time — subse- 
quent thereto. There is therefore, no war- 
rant for the argument of the appellant 
that the jurisdiction to award mainte- 
nance would be available only when 
decrees for dissolution of valid marriage 
are granted and not when decrees annul- 
ling marriages are granted. 


4. The next contention of the appellant 
is that under the terms of section 25 
the applicant must have the status of 
wife or husband as a necessary pre-con- 
dition to the prayer for maintenance, 
and that in this case, although at the 
time of annulment of the marriage, the 
wife could have prayed for alimony, and 
the Court could have granted it, the 
moment that wife ceased to be a wife on 
account of annulment of the marriage 
she became incompetent to file an appli- 
cation for maintenance and the Court 
lost jurisdiction to award it. I am 

nable to agree. Reference to the wife or 
the husband in section 25, is only des- 
criptive in character, and if read in the 
conetxt of the entire section, would mean 
the divorced wife or the divorced hus- 
band. The severance of the marital tia 
effected by the decree annulling the mar- 
riage does not, in the eye of the law, put 
an end to the liability to pay mainte- 

ance, which, on grounds of high State 
Policy, is recognised and enforced by the 
Statute. In fact in clause 2 of section 
25, the draftsman has avoided the use 
of the words, “wife and husband” and 
used the wods “either party”. In clause 
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3 of section 25 reference is made to “tha 
party in whose favour an order has been 
made”. If the same language had 
been used by the draftsmau in clause 1 
of section 25, there would have been no 
room whatsoever for the appellant to 
raise the hypertechnical contention that 
the application for maintenance by an 
ex-wife or ex-husband is not strictly 
maintainable on the terms of section 25 
(1). Unfortunately this technical argu- 
ment was accepted by a single Judge of 
the Gujarat High Court in Gunvantray 
v. Bal Prabha, Learned Counsel for 
the appellant placed great reliance upon 
this ruling. But a Division Bench of 
the same High Court has overruled this 
ruling in Dharmashi Premji v. Basakar 
Kanji?. I have no doubt that the pro- 
per construction of section 25 is the one 
put upon it by the Division Bench of 
the Gujarat High Court. 

5. In the result the order of the Court 
below is confirmed and the appeal is 
dismissed with costs. 

V.K. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
Present. —M. M. Ismail, F. 
Applicant* 
V. Devaraj BS 


v 


Jayalakshmi Ammal (decsd.) and others. 
... Respondents. 


Plaintiff and 2nd defendant are recorded 
as L.Rs. of deceased rst defendant. 
Amended as per order of Court dated 
8th January, 1969 in Application No. 38 
of 1969. 


Hindu Succession Act (XXX of 1956), 
section G—Scope and  applicability— 
“Coparcenary property’—Meaning of—If dis- 
tinct from joint family property. 


The argument that section 6 of the Hindu 
Succession Act, does not deal with joint 
family property but deals with only 
coparcenary property, that coparcenary 





1. AJR. 1963 Guj. 242. 

2. A.LR. 1968 Guj. 150. 
* C.S. No. 159 of 1965 and Applications Nos. 122 
and 181 of 1969, 28th February, 1969 
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property is one in which a person acquires 
right by birth and does not include what 
was originally  self-acquired property 
converted into joint family property 
after the birth of the coparcener claiming 
it and that therefore to the latter cate- 
gory of property section 6 would not 
apply, is untenable. There is nothing 
in the provisions of the Hindu Succession 
Act, making a distinction between co- 
parcenary property and joint family 
property. The Hindu Law recognises 
only two kinds of properties, namely, 
ancestral property and self-acquired 
property and does not recognise a third 
kind or type of property. The accep- 
tance of the above argument will not 
only lead to the recognition of a third 
kind of property in Hindu Law but also 
to the conclusion that the Hindu Succes- 
sion Act, kas not dealt with that kind of 
property. The Courts in this country 
as well as the Privy Council and the recog- 
nised text-book writers have indiscrimi- 
nately used the expressions, joint pro- 
perty, joint family property, ancestral 
property and coparcenary property to 
denote one and the same property, with- 
out intending to make a distinction bet- 
ween the legal incidents depending upon 
the use of one or other of the expressions, 

[Paras. 10, 16, and 18] 


For the formation of a coparcenary under 
Hindu Law, a nucleus of property which 
has come down to the father from his 
father, grandfather or great-grandfather 
is not necessary, provided the persons 
constituting it stand in the relation of 
father and son or other relation requisite 
for a coparcenary system. [Para. 24] 


S. V. Rama Iyengar and K, V. Rajagopalan, 
for Applicant. 


A. N. Rangaswami, for Respondents. 
The Court delivered the following 


Juvement.—The plaintiff is the first 
son while the second defendant is the 
second son of one M. Venkatesam Chettiar, 
who died on 17th June, 1965. The 
said Venkatesam Chettiar, in 1937 or 
1940, started a business under the name 
and style of Doraikannu and Company 
with a small capital coming out of his 
own earnings. Outofthe income from 
the said business, the said Venkatesam 
Chettiar, purchased a large number of 
items of properties. The plaintiff herein 
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instituted Q. S. No. 399 of 1954, on the 
file of this Court impleading his father as 
Ist defendant, the 2nd defendant herein 
as the 2nd defendant and the rst defen- 
dant herein (mother of the plaintiff and 
the 2nd defendant) as the grd defendant, 
for partition of certain properties, In 
that suit, he prayed that an account may 
be taken of what the joint properties of 
the said family were, that an account 
may be taken of the profits of the busi- 
ness referred to above and also prayed 
for partition of his one-third share in 
the said properties. In that suit the 
deceased Venkatesam Chettiar, contended 
that the business was his own business and 
the properties acquired out of the income 
from the said business constituted his 
self-acquisitions and therefore the plain- 
tiff herein was not entitled to claim parti- 
tion of the said properties and allotment 
of one-third share to him. The second 
defendant and the third defendant in 
the said suit, namely, the 2nd and the 
Ist defendants herein adopted the written 
statement of the deceased Venkatesam 
Chettiar. The said suit was transferred 
to and disposed of by the City Civil 
Court, Madras, as O.S. No. 1669 of 
1a65 on 17th May, 1956. The learned 
Additional Judge of the City Civil 
Court, Madras, accepted the case of the 
deceased Venkatesam Chettiar, that the 
business and the properties acquired out 
of the income from the business were the 
self-acquisitions of Venkatesam Chettiar 
and therefore the plaintiff herein had 
no right to claim partition of the said 
properties and dismissed the suit. Against 
this judgment of the City Civil Court 
the plaintiff herein. preferred C.C.C.A 
No. 12 of 1957 and the Bench of this 
Court by its judgment and decree dated 
gth September, 1960, allowed the appeal 
in part. The learned Judges disposing 
of the appeal found that the deceased 
Venkatesam Chettiar, did not inherit any 
ancestral property and that there was no 
nucleus of joint family property, the 
business of Doraikannu and Company was 
started by the deceased Venkatesam 
Chettiar as his own with a small capital 
coming out of his own earnings and the 
said business and the properties pur- 
chased out of the income from the said 
business were acquired without any detri- 
ment to any ancestral nucleus. However. 
the learned Judges on an appreciation of 
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the evidence and on considering the law 
on the question came to the conclusion 
that the father, namely, the deceased 
Venkatesam Chettiar, intended to deprive 
the business of its separate character and 
convert it into a joint family business. 
The learned Judges concluded : 


“We are, therefore, unable to agree 
with the learned Counsel for the res- 
pondents that the appellants’ partici- 
pation in the business from 1948 
onwards was not such as would be 
sufficient to convert the separate busi- 
ness into a joint family one.......... 
It was not disputed that the suit pro- 
perties were all acquired out of the 
income from the business in question. 
Disagreeing with the trial Court, we 
hold that such of the suit properties 
as were acquired between January, 
1948 and the end of 1953, are joint 
family properties and that the appel- 
lant is entitled to partition and separate 
possession of an one-third share in the 
joint family properties. The appellant 
will not be entitled to anyshare in 
the other suit properties which were 
. acquired prior to 1948. 


The result is, there will be a preliminary 
decree in favour of the appellant for 
partition and separate possession of an 
one-third share in the properties which 
we have held to be joint family pro- 
perties and in the profits, if any of the 
business from Ist January, 1948 to 31st 
December, 1953.” 


2. It is now necessary to refer to the 
significance of the above-mentioned two 
dates. The Judges found that the plain- 
tiff’s participation in the business arose 
only on rst January, 1948, and therefore 
the conversion of the self-acquisition as 
the joint family property was only with 
effect from that date. So also when at the 
end of 1953 the plaintiff gave notice to his 
father demanding a partition, the joint 
status between the plaintiff and his father 
came to an end with that notice. It is 
only with reference to these features, the 
learned judges provided in their judg- 
ment that the plaintiff was entitled to an 
one-third share in the properties acquired 
between thése two dates and in the profits 
from the business referrable to the period 
from Ist January, 1948 to 31st December, 
1953. Pursuant to this preliminary 
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decree, a final decree was passed by the 
City Civil Court, Madras in C.M.P. No.98 
of 1960 on goth August, 1962. Under 
this decree, item 6 of plaint “ʻA” Schedule 
in that suit was allotted to the plaintiff 
herein for his one-third share in the profits 
of the business and the plaintiff herein 
was directed to pay tbe defendants 1 and2 
therein, namely, the deceased Venkatesam 
Chettiar and the present second defen- 
dant a sum of Rs. 203.95 to equalise the 
value of the shares. 


3. It is after the death of Venkatesam 
Chettiar the present suit was instituted 
by the plaintiff. In the present suit, the 
plaintiff claims that on the death of his 
father, namely, Venkatesam Chettiar inte- 
state on 17th June, 1965, he and defen- 
dants 1 and 2, herein ‚namely, the mother 
of the plaintiff and the and defendant 
and his brother, the 2nd defendant, 
became entitled to one-third share each 
in the suit properties under the provisions 
of the Hindu Succession Act, 1956 and 
prays for partition of his one-third share 
and for accounting for the collections 
made by the defendants since the date 
of the death of Venkatesam Chettiar and 
also with regard to the business income. 
The plaint consists of three schedules— 
‘A’ Schedule containing 11 items of immo- 
vable properties ; B Schedule mentioning 
“the assets and outstandings in the 
business carried on in the name and style 
of V. Doraikannu & Co., including the 
goodwill valued at Rs. 40,000.” and ‘œ 
Schedule mentioning ‘“‘ Gold, cash and 
diamond jewels, silver wares and pledged 
jewels and iron safe in the premises No. 12, 
Washerman Alley, Peddunaickenpet 
Division, G.T., Madras.” 


4. In that suit, defendants 1 and 2 filed 
separate written statements contending 
that the rights of the plaintiff, if any, in 
the joint family properties were settled as a 
result of the decree in the C.C.C.A.No. 12 
of 1957 and thereafter the plaintiff has 
no claim whatever to the properties 
belonging to the family consisting of the 
deceased Venkatesam Chettiar and the 
and defendant and all the properties 
acquired subsequent to rst January, 1954, 
were uired by the deceased Venka- 
tesam ettiar with the help and assist- 
ance and joint efforts of the 2nd defendant, 
The rst defendant also filed an additional 
written statement contending that items 
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I, 5, 6 and rr of plaint ‘A’ Schedule 
absolutely belonged to her and therefore 
the plaintiff herein cannot claim any 
interest or share therein. 


5. On the basis of these pleadings the 
following issues were framed 


(1) Are the suit properties joint family 
properties for the reasons contended by 
the defendants ? 


(2) Are the defendants estopped from 
contending that they are joint family 
properties ? 

(3) Are the defendants liable to account 
in respect of their managements of the 
suit properties, and if so, from what date? 


(4) To what reliefis the plaintiff entitled? 
* * * * 


* * s 


6. The contention of Mr. M.S. Venkata-. 
rama Iyer learned Counsel for the plain- 
tiff was that section 6 of the Hindu 
Succussion Act, 1956, uses the words 
‘ coparcenary property’, there isa differ- 
ence between joint family property and 
coparcenary property, section 6 being 
applicable to coparcenary property only 
hasno application to the suit properties: 
it is section 8 that is applicable ; after 
the separation of the plaintiff from the 
family by virtue of the action taken by 
him in O.S.No. 1669 of 1955 on the file 
of the City Civil Court, Madras, the 
deceased Venkatesam Chettiar and the 
2nd defendant continued to constitute 
the joint family and the suit properties 
belonged to that joint family and on the 
death of Venkatesam Chettiar, his half 
share in the suit properties devolved 
under section 8 of the Act on the plaintiff, 
the 1st defendant and the 2nd defendant, 
and on the death of 1st defendant her 
one-third share also devolved equally on 
the plaintiff and the 2nd defendant with 
the result the plaintiff is entitled to one- 
half share in his father’s estate ; in other 
words, the plaintiff is entitled to one- 
fourth share in the suit properties barring, 
of course, items 1, 5, 6 and 11 of plaint 
‘A’ Schedule. It is the soundness of this 
contention which constitutes the only 
point for determination in this suit. 
7, Section 6 of the Hindu Succession 
Act, 1956, is as follows : 

«6. When a Hindu dies after the 

commencement of this Act, having at 

the time of his death an interest in a 
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Mitakshara coparcenary property, his 
interest in the property shall devolve 
by survivorship upon surviving mem- 
bers of the coparcenary and not in 
accordance with this Act: 


Provided that, if the deceased had left 
him surviving a female relative specified 
in class I of the Schedule or ‘‘a male 
relative specified in that Class who 
claims through such female relative, 
the interests of the deceased in the 
Mitakshara coparcenary property shall 
devolve by testamertary or intestate 
succession, as the case may be under 
this Act and not by survivorship. 


Explanation 1.—¥or the purpose of this 
section, the interest of a Hindu Mitak- 
shara coparcenary shall be deemed to 
be the share in the property that would 
have been allotted to hee in the pro- 
perty, if a partition in the property had 
taken place immediately before his 
death, irrespective of whether he was 
entitled to claim partition or not. 


Explanation 2.—Nothing contained in 
the proviso to this section shall be con- 
strued as enabling a person who has 
separated himself from the coparcenary 
before the death of the deceased or any 
of his heirs to claim on the intestacy a 
sharein the interest referred to therein.” 


8. The expression used in this section is 
“tan interest in a Mitakshara coparcenary 
property” while in Explanation 2 the 
expression used is ‘‘a person who has 
separated himself from the coparcenary”, 

e argument of Mr. Venkatarama Iyer 
is that this section does not deal with the 
joint family property but deals with only 
coparcenary property and the suit pro- 
perties are joint family properties only 
and not coparcenary property. Mr. 
Venkatarama Iyer further stressed that 
coparcenary property is one in which a 
person acquires right by birth and to 
the suit properties the 2nd defendant 
cannot be said to have acquired a right 
by birth, since it is only after the birth 
of the 2nd defendant as well as the plain- 
tiff, their father converted what was origi- 
nally self-acquired property into a joint 
family property, and with reference to 
this, there is a difference between self- 
acquired property being converted into a 
joint family property and the self-acquired 
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property ‘being blended with joint 

family property. 

9. In this context, the learned Counsel 

laid great'emphasis on the well-known 

passage of Mitakshara : 
“ The wealth of the father or of the 
paternal grandfather becomes the 
property: of his sons or of his grandsons, 
in right of their being his sons or his 
grandsons ; and that is an inheritance 
not liable to obstruction. But property 
devolves.on parents or uncles, brothers, 
or the rest, upon the demise of the 
owner, if there be no male issue ; and 
thus the' actual existence of a son, and 
survival of the owner are impediments 
to the succession ; and on their ceasing 
the property devolves on the successor in right 
of his being uncle or brother. This is 
an inheritance subject to obstruction.” 

| 


10. I am unable to accept this argument 
of the learned Counsel. In the first place, 
there is nothing in the provisions of the 
Hindu Succession Act, 1956, making a 
distinction between coparcenary property 
and joint family property. In fact, 
I asked Mr. Venkatarama Iyer to draw 
my attention to any provision contained 
in the Act from hich it could be inter- 
fered that the Act makes such a distinction 
‘between the two kinds of properties. Mr. 
Venkatarama Iyer frankly admitted that 
he is unable to find any provision in the 
Act making such a distinction. Still 
his argument is that section 6 of the Act 
uses the expression ‘coparcenary pro- 
perty’ and in the Hindu Law, there is a 
distinction between ‘coparcenary pro- 
perty’ and ‘joint family property’. In 
support of this submission the learned 
‘Counsel placed sole reliance on the follow- 
ing passage occurring in the judgment of 
the Privy Council in Anant v. Shankar: 
‘* Now an impartible estate is not held 
in coparcenary ; Rani Sartaj Kuan v. 
Deoraj Kuari*, though it may be joint 
family property. It may devolve as 
joint family property, or as separate 
property of the last male owner. In 
the former case it goes by survivorship 
to that'individual among those male 
members who in fact and in law are 
undivided in respect of the estate, who 
op SS 


1. (1943) L.R. 70 T.A. 232 at 243 : (1943) 2 
M.L 
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is singled out by the special custom, e.g. 
lineal male primogeniture. In the 
latter case jointness and survivorship 
are not as such in point—the estate 
devolves by inheritance from the last 
male owner in the order prescribed in 
the special custom or according to the 
ordinary law of inheritance as modified 
by the custom.” 
11. This passage in the judgment, in my 
opinion does not support the contention 
of the learned Counsel. For one thing, 
the Privy Council did not make a distinc- 
tion between coparcenary property and 
the joint family property in the above- 
mentioned passage. On the other hand 
all that the Privy Council points out is 
that even when an impartible estate is joint 
family property, yet it is not held in 
coparcenary. When the above observa- 
tion was made, it was made with reference 
to the special features of the impartible 
estate. It is significant to note that the 
above statement is purported to be based 
on the decision of the Privy Council in 
Rani Sartaj Kuari v. Deoraj Kuari1, where 
Sir Richard Cough delivering the judg- 
ment of the Privy Council observed : 
‘The property in the paternal or 
ancestral estate acquired by birth under 
Mitakshara Law is in their Lordships’ 
opinion, so connected with the right 
to a partition, that it does not exist 
where there is no right to it.” 


12. It should not be forgotten that the 
above case dealt with the question of 
alienation of an impartible estate governed 
by Mitakshara Law by the holder thereof 
and the right of a member of the family to 
question the alienation, for the decision 
su uent to Sartaj Kuari’s case1, namely, 
in Shiba Prasad Singh v. Rani Prayag Kumari 
Debi2, the Judicial Committee observed: 
‘*Impartibility is essentially a creature 
of custom. In the case of ordinary 
joint family property, the members of 
the family have : (1) the right of parti- 
tion ; (2) the right to restrain aliena- 
tions by the head of the family except 
for necessity ; (3) the right of main- 
tenance; and (4) the right of survivor- 
ship. The first of these rights cannot 
exist in the case of an impartible estate, 
though ancestral from the very nature 


1. (1887-88) L.R. 15 I.A. 51 at 64. 
2. (1932) L.R. 59 I.A. 331 at 345: 63 MLJ. 
196. 
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of the estate. The second is incom- 
patible with the custom of impartibility 
as laid down in Sartaj Kuari’s, case}, 
and the First Pittapur case*, and so also 
the third, as held in the Second Pittapur 
case®, To this extent the general 
law of the Mitakshara has been super- 
seded by custom, and the impartible 
estate, though ancestral, is clothed with 
the incidents of self-acquired and 
separate property. But the right of 
surviyorship is not inconsistent with the 
custom of impartibility. This right, 
therefore, still remains and this is what 
was held in Baijnath’s case*. To this 
extent the estate still retains its character 
of joint family property, and its devolu- 
tion is governed by the general Mitak- 
shara Law applicable to such property. 
Though the other rights which a copar- 
cener acquired by birth in joint family 
property no longer exist, the birth- 
right of the senior member to take by 
survivorship still remains. Nor is this 
right a mere spes successionis similar to 
that of a reversioner succeeding on the 
death of a Hindu widow to her 
husband’s estate. It is a right ‘ which 
is capable of being renounced and 
surrendered’. As a matter of fact, the 
dictum of the judicial Committee in 
this case that the right to maintenance 
is incompatible with the custom of 
impartibility cannot be said to be 
correct after the decision of the judicial 
Committee in Collector of Gorakhpur v. 
Ram Sunder Mal®, where while stating: 
‘While the power of the holder of an 
impartible raj to dispose of the same 
by deed (Sartaj Kuari’s case’), or by 
will (the First Piitapur case?) remains 
definitely established, the right of the 
junior branch to succeed by survivorship 
to the raj on the extinction of the senior 
branch has also been definitely and 
emphatically reaffirmed. Nor must this 
right be whittled away. It cannot be 
regarded as merely visionary’. 

The Privy Council observed: ‘ One 
result is at length clearly shown to 
be that there is now no reason why the 
earlier judgments of the Board should 
not be followed, such as for instance, the 
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2. (1899) 26L.R.LA. 83: I.L.R. 22 Mad. 383. 

3. (1918) L.R. 45 LA. 148: LL.R. 41 Mad. 
T18 235 M.L.J. 392. 

4. Kaap L.R. 48 I.A. 195: 40 M.L.J. 387. 

5. (1934) L.R. 61 I.A. 286. 67 M.LJ. 274, 
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right to maintenance, however limited, 
out of an impartible estate as being 
based upon the joint ownership of 
the junior members of the fami- 
ly, with the result that these 
members holding zamindari lands for 
maintenance could still be considered 
as joint in estate with the zamindar in 
possession.” 
13. It is in view of these decisions of 
the Privy Council, the position of law 
has been stated by Mulla’s Principles 
of Hindu Law—Thirteenth Edition, para- 
graph 587 at page 568 as follows: 
“ An impartible estate is not held in 
coparcenary though it may be joint 
family property. But at times it is 
referred to as coparcenary and a dis- 
tinction is drawn between present 
‘rights, that is, the right to demand 
partition and the right to joint enjoy- 
ment, and future rights. In the case 
of an impartible estate, the right to 
partition and the right of joint enjoy- 
ment are from the very nature of the 
property incapable of existence, and 
there is no coparcenary to this extent. 
No coparcener, therefore, can prevent 
alienations of the estate by the holder 
for the time being either by gift or by 
will, nor is he entitled to maintenance 
out of the estate. But as regards 
future rights, that is, the right to survi- 
vorship, the property is to be treated 
as coparcenay property, so that on the 
death intestate of the last holder, it will 
devolve by survivorship according to 
the rules stated in para. 591, below. 
The right of a junior member to succeed 
to the estate by survivorship is not a 
mere spes successionis but a right of 
property which can be transferred.”’ 


14. For these reasons, I am unable to 
accept the contention of Mr. M. S. 
Venkatrama Iyer that the Privy Council 
in Anant v. Shankar®, made a distinction 
between copaicenary property and the 
joint family property, and in my opinion 
all that the Privy Council was pointing 
out was that even when an impartible 
estate is joint family property, still by 
virtue of the fact of its being impartible, 
certain legal incidents flowing from hold- 


1. 0 L.R. 27 I.A. 151: 1.L.R, 24 Mad. 
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ing a ‘property in coparcenary will not 
be available in respect of such an imparti- 
ble estate. 


15. It is'useful in this context to refer 
to the following observations of this Court 
in Naragantt Achamma Garu v. Venkatachala- 
pati Nayaniveru1, approved by Judicial 
Committee in Udayarpalayam Case, that 
is, Kachi Kalityna Rengappa Kalakka Thola 
Udayar v.! Kachi Yura Rengappa Kalakka 
Thola Udayar?: 
‘* Where the property is held in copar- 
cenary by a joint Hindu family, there 
are ordinarily three rights vested in 
coparceners—the right of joint enjoy- 
ment, the right to call for partition, and 
the right to survivorship. Where 
impartible property is the subject of such 
ownership, the right of enjoyment and 
the right of partition as the right 
of an undivided coparnener are, from 
the nature of the property, incapable 
of existence. But there being nothing 
in the nature of the property, inconsis- 
tent with the right of survivorship, 
it may be presumed that right remains”. 


16. The second answer to the argument 
of Mr. M.S. Venkatarama Iyer based on 
the dictum of the Privy Council in Anant v. 
Shankar, is that even that judgment has 
recognised the right of survivorship in 
respect of impartible property though not 
held in coparcenary and in section 6 of 
the Hindu Succession Act, 1956, we are 
concerned only with the question of 
survivorship. The third thing to be 
noticed is that the judicial Committee 
in Anant v. Shankar®, was dealing with an 
impartible estate and not ordinarily 
partible property. Consequently even 
assuming that with reference to the special 
characteristics of impartible property, 
the Privy Council was making distinction 
between coparcenary property and joint 
family property, that distinction has no 
relevancy .or validity with reference to 
the ordinary partible property governed 
by Mitakshara Law. The fourth thing 
to be noticed is that the acceptance of the 
argument of Mr. M.S. Venkatarama 
Tyer will lead to an introduction of a third 
[category of property under Hindu Law. 





1. (1887 LL.R. 4 Mad. 250 at 266. 

2. (1905) L.R. 32 LA. 261: 15 M.LJ. 312: 
LL.R. 28 Mad. 508. 

3. (1943) 2 M.L.J. 599 : (1943) L.R. 70 LA. 
232 at 243.' 
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The Hindu Law recognises only two types 
of properties, namely, ancestral prope: 
in which a son acquires a right by birth 
and self-acquired property of an individu 
and does not recognise a third kind or type 
of property. In Lakshminarasamma v. 
Rama Brahmam!, a Bench of this Court 
pointed out : 


“ To ascertain the extent of the son’s 
right in and to a particular property 
belonging to the father, it is absolutely 
necessary to determine whether the 
property is paithemaha or swayrjitha. 
The dichotomous division is funda- 
mental, According to Hindu Law, 
(and in this there is no difference bet- 
ween the Dayabhaga and the Mitak- 
shara) property must be one or the 
other. This division is not only mutu- 


ally exclusive; it must also be 
exhaustive ”. 
17. In Mulla’s Principles of Hindu 


Law, Thirteenth Edition, at page 246, 
in paragraph 220 classification of the 
property has been given only as follows : 


“220. Classification of property: Pro- 
perty, according to the Hindu Law, may 
be divided into two classes, namely, 
(1) Joint family property, and (2} 
separate property. 


Joint family property may be divided, 
according to the source from which it 
comes, into— 

(1) ancestral property and 

(2) Separate property of coparceners 
thrown into common coparcenary stock. 
Property jointly acquired by the mem- 
bers of a joint family with the aid of 
ancestral property may or may not be 
joint property; whether it is so or not is 
a question of fact in each case. 


The term ‘joint family property’ is 
synonymous with ‘“coparcenary pro- 
perty”’. 


‘Separate’ property 
acquired’ property ”. 


18. The acceptance of the argument 
of Mr. M.S. Venkatarama Iyer will not' 
only lead to the recognition of a third kind 
of property in Hindu Law, but also to the: 


includes ‘ self- 





1. (1950) 1 M.LJ. 350 and 360: I.L.R. 
(1950) Mad. 1084. 
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conclusion that the Hindu Succession 
Act, 1956, has not dealt with that kind 
of property. The Courts of this Country 
as well as the Privy Council and the 
recoginsed text-book writers have indis- 
criminately used the expressions, ‘ joint 
property’, ‘ joint family property’, ‘ ances- 
tral property’ and ‘ coparcenary property’ 
to denote one and e same property, 
without intending to make a distinction 
between the legal incidents depending 
upon the use of one or other of the expres- 
sions. 


19. For instance, the following sentence 
occurs in Mayne’s Treaties on Hindu 
Law and Usage, Tenth Edition. 


‘The burden of proving that any’ 
particular property is joint family 
property, is in the first instance upon 
the person who claims it as coparce- 
nary property.” (Page 373). 
20. With a view to emphasize his con- 
tention, Mr. Venkatarama Iyer submitted 
that coparcenary is different from joint 
family and therefore from this difference 
it must follow that the joint family pro- 
perty is different from coparcenary pro- 
perty. I am unable to accept this argu- 
ment either. The principle in relation 
to coparcenary is stated in Mayne’s 
Treatise on Hindu Law and Usage, 
Tenth Edition, at page 341 as follows: 


‘© There is a most important distinction 
between a Mitakshara Coparcenary 
and the general body of the undivided 
family. Suppose the property to have 
all descended from one ancestor, who is 
still alive, with five generations of 
decendants. It by no means follows 
that on a partition everyone of these 
five generations will be entitled to a 
share. And if the common ancestor 
dies, so that the property descends a 
step, it by no means follows that it will 
go by survivorship to all these genera- 
tions. It may go to the representatives 
of one or more branches or even by 
inheritance to the heirs of the survivor 
of several branches, to the total exclu- 
sion of the representatives of other 
‘branches. The question in each case 
will be who are the persons who have 
taken an interest in the property by 
pirth. The answer will be, that they 
are three generations next to the owner 
in unbroken male descent. Therefore, 
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if a man has living sons, grandsons, 
and great-grandsons, all these consti- 
tute a single coparcenary with himself.” 


21. The distinction between the undi~ 
vided family and coparcenary has been 
brought out with admirable precision and 
succinctness at page 348 of the same book 
as follows : 


“ It is obvious that, on the twin princi- 
ples of a right vested by birth in the 
male issue only and unobstructed 
heritage, the conception of a Mitakshara 
Coparcenary is a common male ancestor 
with his lineal descendants in the male 
line, and female members of the family 
who have no vested right by birth and 
come in only as heirs to obstructed 
heritage (Saprathandha Daya) cannot be 
coparcenary with the male members, 
though, along with the males, they are 
members of the undivided family as 
corporate body.” 


22. Thus, though the undivided family 
may include males lower than great- 

dsons, unmarried daughters and wives 
of male descendants, still the coparcenary 
as such consists of only the man and 
his sons, grandsons and great-grandsons, 
with the result the property of that copar- 
cenary will necessarily be the property 
of the undivided family or joint family, 
even though persons other than the copar- 
ceners will not have a rights by birth. 
In other words, a joint Hindu family con- 
sists of all persons lineally descended 
from a common ancestor and include their 
wives and unmarried daughters, while 
a Hindu coparcenary is a narrower body 
within that joint family including these 
persons who acquire by birth an interest 
in the joint property. 


23. As pointed out in Mayne’s Treatise 
on Hindu Law and Usage, Tenth Edition, 
at page 360, ‘‘under the Mitakshara 
system there can be no joint family pro- 
perty in respect of which the male issue 
of the joint owners do not take a share by 
birth.” 


24. Again, for the formation of a copar-} 
cenary under Hindu Law, a nucleus 
of property which has come down to the 
father from his father, grandfather or 
great-grandfather is not necessary, pro- 
vided the persons constituting it stand in 
the relation of father and son or other 
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Telation | requisite for a coparcenary 
System. The decision of a Bench of the 
Bombay High Court in Laldas Narandas v. 
Motibai', is instructive on this point. 
The head-note correctly sets out the deci- 
sion and the same is as follows: 


‘‘Where the father and his son acquire 
their property by their joint labours and 
are besides joint in food and worship they 
must be regarded as having constitu- 
ted a joint Hindu family even though 
there may have been no nucleus of pro- 
perty which bas come down to the father 
from his father or grandfather or great- 
grandfather. For the formation of a 
coparcenary in Hindu Law such a 
nucleus is not absolutely necessary, pro- 
vided the persons constituting it stand 
in the relation of father and son or 
other relation requisite for a copar- 
cenary system and those persons by 
li, ing, messing and worshipping together 
and throwing all the property acquired 
joint in one common stock, manifest 
their intention to deal with one another 
and with outsiders as members of a 
coparcenary system under the Hindu 
Law.” 


25. Againin Rangbhai Ramchandrabhat v. 
Sitabai Bandbhat?, a case directly in point, 
another Bench of the Bombay High 
Court has held to the similar effect and 
the following head-note represents the 
decision in that case : 


“ A Hindu, who was living with his two 
sons, obtained certain _ self-acquired 
property which he treated as joint family 
property. One of the sons next separa- 
ted from the family ; and the father 
and the other son lived joint as before. 
On their death, the separated son 
claimed to recover the property on the 
footing that it was the self-acquired 
property of his father : 


Held, that the property was the joint 
family property of the father and his 
united son ; that, on the father’s death, 
the united son took it by survivorship; 
and that on the latter’s death his widow 
had life-estate, to which the reversionery 
interest of the separated son had been 
postponed ”’. 





1, cae 10 Bom.L.R. 175. 
2. (1918) 20 Bom.L.R. 338. 
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26. Beauman, J., in the course of his 
judgment observed : 


“I see no difficulty in principle in 
holding, as I believe this Court has 
repeatedly held that a member of 
joint Hindu family who has acquired 
property of his own may convert it into 
joint family property in the ordinary 
sense of the term and thereafter that 
all the members of the family will have 
the same rights in it as though it had 
been acquired originally by their exer- 
tions or descended to them from a com- 
mon ancestor.” 


27. Consequently, the argument of Mr. 
Venkatarama Iyer that there was originally 
no ancestral property inherited or 
obtained by Venkatesam Chettiar and it 
was he who acquired the properties as his 
self-acquisitions and converted them 
into joint family properties has no signifi- 
cance or consequence so as to invalidate 
the claim of the second defendant that 
the suit properties are joint family or 
coparcenary properties which will devolve 
by survivorship under section 6 of the 
Hindu Succession Act, 1956, but for 
the existence of the 1st defendant whose 
presence attracted the application of 
Explanation (1) of that section, but excluded 
the plaintiff from taking any share in the 
interest of the deceased Venkatesam 
Chettiar by virtue of Explanation (2). In 
this context, I am also of the view that 
the distinction sought to be made by Mr. 
Venkatarama Iyer between self-acquired 
property converted into joint family 
property and self-acquired popet 
thrown into hotchpot or blended wi 
the joint family property has no substance. 
The two decisions of the Bombay High 
Court referred to by me above will support 
this conclusion of mine. Further the 
principle of law in this behalf has been 
stated in Mayne’s Treatise on Hindu Law 
and Usage, Tenth Edition at page 359 as 
follows : 


“< Where the members of a joint family 
acquire property by or with the assis- 
tance of joint funds or by their joint 
labour or in their joint business or by a 
gift or a grant made to them as a joint 
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family, such property, is the copar- 
cenary property of the persons who 
have acquired it, whether it is an incre- 
ment to ancestral property, or whether 
it has arisen without any nucleus of 
descended property.” 


28. Again in Sudarsanam Maisiry v. 
Narasimhulu. Maistry1, it was stated: 


“ Mr. Mayne in paragraph 277 of his 
book while laying down that property 
acquired by the members of a joint 
family by their joint labour, would form 
their joint property, suggests a doubt 
as to whether their male issue would by 
birth alone acquire a right in such pro- 
perty. Apparently he inclines to the 
opinion that they would not and that 
also appears to be the view taken by 
Bombay High Court in Chatturbhooji v. 
Bharambhi Naranj?, cited by Mr. 
Mayne. If the joint acquirers intended 
to hold the property so acquired as co- 
owners and not as joint family property 
in the Mitakshara sense of that expres- 
sion, this view would be perfectly sound. 
But, if, as supposed, the property was 
pee by all the members of the 
undivided family by their joint labour, 
it would, in the absence of any indica- 
tion of intention to the contrary, be 
owned by them as joint family property 
and in that case their male issue, who by 
their birth, become members of such 
undivided family, necessarily acquire a 
right by birth in such property.” 


29. In this case, the case of the plaintiff 
himself in his plaint in C.S.No. 399 of 1954. 
marked as Exhibit P-1, was that he and 
his father and the second defendant were 
members of a joint Hindu family possessed 
of properties both immoveable and move- 
able. At the time when Venkatesam 
Chettiar acquired the properties and 
converted them into joint family proper- 
ties in 1948, the plaintiff as well as the 
second defendant were in existence and 
consequently they became the property 
of the joint family consisting of the father 
and his two sons. The fact that neither 
the plaintiff nor the second defendant 
acquired a right by birth in the said 
properties cannot make those properties 





1. (1902) LL.R. 25 Mad. 149 and 155; 11 
M.L.J. 353. 
2. (1885) LL.R. 9 Bom. 438. 
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other than joint family or coparcenary 
properties. If the plaintiff had not got 
himself separated from the coparcenary 

any son born to the plaintiff would have 
acquired a right by birth in the properties. 
So also even after the plaintiff’s separation 
when Venkatesam Chettiar and the 
second defendant continued to be joint, 
any subsequent born son of Venkatesam 
Chettiar or any son of the second defen- 
dant would have acquired a right by 
birth in the properties in question. 
Consequently, for the purpose of determin- 
ing the character of the property, whether 
they are joint family property or not, the 
fact that neither the plaintiff nor the 
second defendant acquired right by birth 
is immaterial, because the conversion of 
the self-acquired property into joint 
family property took place subsequent to 
their birth. The moment the conversion 
has taken place, it will have all the inci- 
dents of the joint family or coparcenary 
property, with the result that any subse- 
quent born son would have acquired a 
right by birth. 

30. For these reasons, I am unable to 
accept the argument of Mr. Venkata- 
rama Iyer that the suit properties are 
not the coparcenary properties to which 
section 6 of the Hindu Succession Act, 
1956, will apply. It is not disputed before 
me that if section 6 of the Act applied, 
by virtue of Explanation 2 to that section, 
on the death of Venkatesam Chettiar, his 
undivided interest in the properties devol- 
ved only on the 1st defendant and the 
2nd defendant in equal shares. Since I 
have held that the suit properties are 
coparcenary properties to which section 
6 applied, on the death of Venkatesam 
Chettiar on 17th June, 1965, the plain- 
tiff herein did not acquire any right to 
inherit his half share in the suit properties 
and defendants 1 and 2 took the deceased 
Venkatesam Chettiar’s half share in the 
suit properties in equal moieties. 

31. Since the 1st defendant died during 
the pendency of this suit and the rst 
defendant (plaintiff) and the 2nd 
defendant have been recorded as the 
legal representatives of the deceased ist 
defendant, the question for considera- 
tion is, what will be the interest or share 
of the plaintiff in the share which the 1st 
defendant obtained in her husband’s 
property. AsI pointed out already, if the 
ist defendant and the 2nd defendant took 
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Venkatesam Chettiar’s interest in equal 
moieties, the 1st defendant became enti- 
tled to one-fourth share in the suit pro- 
perties, while the 2nd defendant became 
entitled to three-fourth share, namely, 
his original half share plus his half share 
in the father’s half share, on the death of 
the rst defendant, the plaintiff and the 
ond defendant became her heirs and they 
are entitled to take the 1st defendant’s 
properties in equal moieties, with the 
result the plaintiff would be entitled to 


one-eighth share in the suit properties. 
* * * * * 


[The discussion of facts is oritted.] 
* * * * * 





32. As al result of the above discussion of 
jaw and facts, my findings on the various 
issues are: 


Issue No. 't-—The suit properties, namely, 
items other than 1, 5, 6 and 11 in plaint 
<A? Schedule and plaint ‘B’ Schedule pro- 
perties, are joint family properties of 
‘Venkatesam Chettiar and the 2nd defen- 
dant. | 


Issue No; 2.—No argument was put for- 
ward as to defendant being estopped for 
contending that they are joint family pro- 
perties and consequently my finding is 
that the defendants are not estopped 
from contending that the properties men- 
tioned above are joint family properties 
of Venkatesam Chettiar and 2nd defen- 
dant. | 


Issue No. 3.—The 2nd defendant is liable 
to render an account in respect of his 
management of the properties mentioned 


above only from thë date of death of the 
ist defendant, that is 23rd January, 1968. 


Issue No. 4.—In the result, there will be a 
preliminary decree for partition of the 
plaintiff's one-eighth share in the items 
other than items 1, 5, 6 and 11 of Plaint 
‘A? Schedule and Plaint ‘B’ Schedule 
properties. In view of the relationship 
between: the parties, I do not make any 
order as to costs. 


V.K. Order accordingly. 


CHELLAMMAL yV. NALLAMMAL 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K. S. Ramamurti, F. 
Chellammal Appellant* 


y. 


Nallammal Respondent. 
(A) Interpretation of statutes—Duty of Court 
—Proviso—Interpretation of. 


In interpreting the provisions of a statute 
it is the duty of Courts to avoid an 
interpretation which would defeat the 
very object of the statute unless the 
language used in the statute is quite 
clear, unambiguous and leaves no option 
to the Court to interpret the Act in a 
manner totally destructive of the avowed 
object of the Legislature. The law as 
regards interpretation of a proviso or an 
exception is well settled. Courts should 
not so construe a proviso as to attribute 
to the Legislature an intention ‘‘ to give 
with one hand and take with another.” 
A sincere attempt should be made to 
reconcile the enacting clause and the 
proviso and to avoid repugnancy between 
the two. The proviso cannot be inter- 
preted in a manner which would defeat 
the main provision, i.e., to exclude by 
implication, what the enactment expressly 
says would be covered by the main 
provision (A.I.R. 1966 S.C. 346, A.LR. 
1963 S.C. 1207, (1959) S.C.R. 875 and 
A.I.R. 1965 S.C. 1358, rel. on). 

[Paras. 13, 18.] 


(B) Hindu Succession Act (XXX of 1956), 
section 14 (1) and (2)—Object, scope and 
applicability of —Property given to a widow 
in lieu of maintenance in a panchayat— 
Whether claim for maintenance a personal 
claim—Arrangement oral—Whether, section 14, 
(2) ee fee whether enlarged or 


restricted. 
(C) Words and Phrases—‘‘acquired.”” 


While interpreting the provisions of this 
Act, Courts should bear in mind, the 
object of this Act, which is ameliorative 
in character, is to carry out important 
social reforms involving far reaching 
changes deliberately introduced, to con- 


* S.A. Nos, 135 and 146 
of 1967. 





3rd March, 1971. 
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fer distinctly better rights on females and 
to secure them equal treatment with 
males. It is now well settled law that 
the language employed in section 14 (1) 
read with Explanation is very wide and 
general, and that the use of the word 
“any”? in section 14 (1) is of general 
import and excludes limitation or quali- 
fication and is all inclusive. It negatives 
qualification and affirms wide generality. 
It is equally well settled that sub-section 
(2) is in the nature of a proviso or an 
exception to section 14 (1) and is not 
by itself a substantive provision, or 
operating in the same field as covered by 
section 14 (1). As sub-section 14 (2) 
is a proviso, section 14 (1) will have its 
overriding effect and full operation 
unless a case is brought strictly within 
the terms of sub-section 14 (2). The 
purpose of the Explanation is to statutorily 
give, a very wide and expanded meaning 
to the word “‘property’’ and the word 
“acquired.” One other important aspect 
to be borne in mind is that the object in 
enacting section 14 (1) was to confer an 
absolute estate over properties of which 
a female Hindu was a “‘limited owner.” 
If the Hindu female was already an 
absolute owner, there is no need for 
section 14 (1) at all. In other words, 
if in a particular situation the Court 
finds that a Hindu female is not in posses- 
sion as absolute owner but is in possession 
as limited owner without powers of 
alienation, the Court should apply 
section 14 (1) so as to make it an absolute 
estate. The limited nature of the estate 
possessed by the Hindu female at the 
time the Act came into force, should 
not be stressed to the detriment of or as 
against the limited owner, because the 
avowed object of the Act is to make her 
“fan absolute owner unlimited in point of 
user and duration and uninhibited in point 
ofdisposition.’’ The then existing limited 
nature of the estate is just the situation for 
applying section 14 (1) and is certainly 
not a reason for eliminating section 14 (1). 
In other words, to harp upon the limited 
nature of the estate and make it a ground 
to rule out section 14 (1) would be 
completely defeating the purpose of the 
Act and perpetuate the very mischief 
which the Act sought to remedy. When- 
ever there is a legislation for bringing 
about social reforms on personal law, 
there is bound to be curtailment or 


TAE MADRAS LAW JOURNAL REPORTS 


[197h 


extinguishment of rights present or future, 
of persons affected by the legislation. 
That is no ground for giving a restricted 
meaning to the provisions of the statute 
which is deliberately couched in very 
wide language. The proper perspective 
of approach is to regard that property 
given for maintenance and held by the 
Hindu female as a limited owner, becomes 
an absolute estate, and it is for the party, 
who contends otherwise, to establish 
that the case comes under the Proviso 
in section 14 (2). Obviously, sections 14 
(1) and 14 (2) cannot cover the same 
field and cases or situations governed 
by section 14 (2) are only those carved 
out from the generality of cases covered 
by section 14 (1). To assume that sub- 
section (2) is at once attracted because 
the Hindu female was in possession of 
the property as a limited owner with no 
powers of alienation, would be a per- 
verse and misreading of the section 
Apart from the Hindu female being a 
limited owner, there are certain important 
conditions to be satisfied as laid down in 
sub-section (2) when alone section 14 (1) 
will cease to apply. 

[Paras, 12, 15 to 17 and 57.] 


It is now well-settled law that the pro- 
perty must be acquired for the first 
time without any pre-existing right in 
any one of the several modes specified in 
section 14 (2), in the sense that the 
arrangement must be the very source or 
the foundation of the right of a Hindu 
female, and the arrangement itself must 
“ prescribe a restricted estate.” There 
should be distinct bargain or stipulation 
restricting the enjoyment of the property. 
The modes of acquisition mentioned in 
section 14 (2) must be in writing and if 
it is oral, section 14. (2) would not apply. 
Section 14 (2) would apply only to the 
modes of acquisition specified therein 
or other modes of acquisition ejusdem 
generis and will not apply to inheritance, 
partition and maintenance arrangement. 
It cannot be said that when property is 
allotted for maintenance there was no 
vestige or semblance of right whatever 
with regard to the joint family properties 
t.e., totally unconnected and unrelated 
to joint family properties. The claim 
for maintenance of a widow of a deceased. 
coparcener is not a personal claim but is 
founded upon property rights and is 
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based upon the fact that the surviving 
coparcener! has taken the share of the 
deceased coparcener by survivorship. 
Before the allotment, it is a real enforce- 
able subsisting claim against the family 
properties and the allotment of proper- 
ties is a substitution or a satisfaction of 
that claim’ not a satisfaction of a mere 
personal claim against the surviving copar- 
cener, It is impossible to take the view 
that allotment of properties for main- 
tenance should be treated as totally 
unconnected with and having no sem- 
blance of right to the properties. 
It is obvious that the legislature decided 
to treat properties allotted in lieu of 
maintenance on a par with properties 
obtained by inheritance or at partition 
and it is to;effectuate that object that the 
legislature ‘excluded the words ‘“‘inheri- 
tance or at,a partition or in lieu of main- 
tenance” in sub-section (2). If a Hindu 
female is 4 member of the joint family 
which owned properties, it would neither 
be accurate nor a complete statement 
of the legal'position to say that the widow 
of a deceased coparcener has no right 
whatever in relation to or over the joint 
family properties, and that there is an 
acquisition of a right for the first time as 
and from the date of the maintenance 
arrangement. The word “acquired” in 
sub-section, (2) cannot comprehend such 
pre-existing rights. The other reason 
for this conclusion is the principle under- 
lying family settlement. It is difficult 
to visualise such an arrangement mate- 
rialising without the conception of 
family settlement; indeed such a notion 
of family settlement is necessarily impli- 
cit in it. 'The question is not whether 
she was legally entitled to claim and 
insisted upon allotment of properties, 
or whether her right under the Hindu 
law was a restricted right simply confined 
to recurring payment of money or in 
kind. The real question is, if, as a matter 
of fact, she made a claim and insisted 
in that claim for the allotment of pro- 
perties asserting that she had ‘“‘that 
right” and ultimately some properties 
were so allotted, such allotment is in the 
right asserted by her and thereafter 
it is not open for the other side to contend 
that the properties were not given in 
recognition’ of the right asserted by her, 
whether well founded or otherwise. 


The widow is entitled to make a claim 
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for allotment of properties (depending 
upon the resources of the family) and 
she is not compellable to take a recur- 
ring payment in lieu of maintenance. 
If she has such a right, the actual allot- 
ment cannot amount to property acqui- 
red within the meaning of section 14 (2). 
[Paras. 20 to 22, 32, 35, 37, 38, 42, 
43 and 57.] 
The use of the words ‘‘to enjoy the pro- 
perty for life only without any powers of 
alienation” or the use of words to similar 
effect is not decisive of the question. 
The background of the transaction, the 
pre-existing relationship of the parties, 
if any, as distinguished from the parties 
being absolute strangers and whether 
they have any claim upon the property 
in preasenti or in a contingency, are all 
aspects which should be taken into 
account in determining whether a parti- 
cular stipulation in the deed comes under 
section 14 (2) or is it merely expressing 
the legal incidents of the right created. 
The Court must take an overall picture 
of the entire situation and determine, 
whether the predominant idea, in the 
transaction is in the realm of Hindu Law, 
and restraints are imposed on women in 
view of the prevalent notions existing 
then, or is the transaction predominantly 
in the realm of contracts. 
(I.L.R. 1967 (1) Mad. 69: (1967) x 
M.L.J. 454: I.L.R. (1968) 1 Mad. 567: 
(1969) 1 M.L.J. 181 : 81 L.W. 399 and 
(1970) 2M.L.J. 331 dissented from; 1971 
(1) M.L.J. 147, distinguished. [Paras, 
54, 55 and 57]. 
Hindu Succession Act (XXX of 1956), S. 14 
(2)—Whethr applies to oral arrangements. 
Words and Phrases ‘* Prescribe”? 


The word ‘“‘prescribe’ has a well- 
defined and well-understood legal mean- 
ing and unless there is something in the 
compelling context to the contrary, that 
word must receive the natural meaning. 
The word ‘“‘prescribe”’ in section 14 (2} 
has been used in the well-defined and 
well-understood legal meaning which 
that word bears. It is quite legitimate 
to presume that the legislature delibe- 
rately ruled out oral arrangements and 
has thought fit to exclude oral arrange- 
ments from the purview of sub-section 
(2) of section 14. [Paras. 56 and 57]. 
On facts held, section 14 (1) was appli- 
cable and not section 14 (2). 
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Appeals against the Judgment of Sub- 
Court, Trichy, dated 17th March, 1946 in 
A. S. No. 132 of 1945. 

T.R. Ramachandran for Periaswamy, for 
Appellant. 


A. Sundaram Iyer, for V.C. Palantswamy, for 
Respondent. 


The Court delivered the following 


Jupement.—These two second appeals 
arise out of two suits tried together and 
disposed of by a common judgment in the 
trial Court and by a common judgment 
by the lower appellate Court. The only 
point which survives for decision relates 
to the question whether the first plaintiff 
is the absolute owner of thc suit proper- 
ties or in any event whether her rights 
in the properties have become enlarged 
into an absolute estate by reason of sec- 
tion 14 (1) of the Hindu Succession Act 
(XXX of 1956) (hereinafter referred to 
as the Act). 


2. The facts of the case are as follows: 
(Note : For the sake of convenience, the 
parties are referred to in the judgment 
as they are arrayed in the suit O.S. 
No. 366 of 1963). The first plaintiff is 
Nallammal, and her husband Palanisami 
Gounder and one Nallasamy Gounder 
(senior) were step-brothers, The first 
plaintiff’s husband died in 1936, leaving 
behind him his widow, Nallammal (first 
plaintiff) and a child called Nallaswamy 
Gounder (junior) who died in 1942. 
Nallasamy senior died on 11th March, 
1949, leaving behind him his widow, 
the first defendant, and two sons (defen- 
dants 2 and 3). The second plaintiff is 
the son-in-law of the first plaintiff, and 
he claims to be a lessee from the first 
plaintiff. The third plaintiff is the settlee 
from the first plaintiff. The suit O'S. 
No. 366 of 1963 was filed by all the plain- 
tiffs and the second suit O.S.No. 813 of 
1962 by the lessee. 


3. Itis common ground that Palanisami 
Gounder and his brother Nallasamy 
Gounder, senior were members of a joint 
family throughout. As  Nallammal 
claimed that there was a division in the 
family, Nallasamy Gounder, senior was, 
obliged to take proceedings O.S. No. 143 
of 1942 against Nallammal, in which 
it was held (negativing the contentions 
of Nallammal) that there was no divi- 
sion in status between Palanisami and 
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Nallasamy senior and that the entire 
family properties survived to Nallasamy 
senior. Exhibit A-7, dated 22nd February 
1945 is the judgment of the trial Court in 
O.S. No. 143 of 1942 and Exhibit B-5 is 
the judgment dated 17th March, 1946 in 
A.S. No. 132 of 1945, Sub-Court, Trichy, 
on appeal therefrom. 


4. The plaintiffs’ case is that thereafter 
there was a panchayat in the family in 
1949, at which the first plaintiffs’ claim 
for maintenance and residence was settled 
and the suit properties, of an extent of 40 
acres of a total of 160 acres owned by the 
family, were given by defendants 1 to 3 to 
the first plaintiff absolutely in full quit 
of her claims for maintenance and resi- 
dence. As disputes arose between the 
parties, the plaintiffs filed the suit for a 
permanent injunction or in the alter- 
native for possession, on the ground that 
the properties were given to the first 
plaintif absolutely under the panchayat 
or in any event she became an absolute 
owner under section 14 ( 4 of the Act. 
The suit was resisted by the defendants 
on the ground, inter alia, that the proper- 
ties were given to the first plaintiff only for 
her maintenance with a stipulation that 
they should be enjoyed by her during her 
lifetime without any powers of alienation, 
with the result that section 14 (2) of the 
Act alone would apply and that in any 
event inasmuch as the first plaintiff had 
surrendered the properties to the second 
defendant, agreeing to take Rs. 500 per 
annum towards her maintenance section 
14 (1) of the Act would not apply as she 
was not in possession of the properties 
when the Act came into force. 


5. Both the Courts did not accept the 
case of the defendants that the first plain- 
tiff surrendered possession of the property 
agreeing to take Rs. 500 per year towards 
maintenance. This case of the defendants 
rested merely upon the interested testi- 
mony of the second defendant and was not 
even put to the plaintiff in the course of 
her cross-examination. Both the Courts 
were totally unimpressed with the evi- 
dence adduced by the defendants ; they 
accepted the plaintiff’s evidence that 
there was no such surrender, The point 
raised is a pure question of fact and I see 
no ground for interference in second 
appeal, Learned Counsel for the appel- 
lants rightly did not advance any argu- 


i 
4 
1 


i 


ment that 'the first plaintiff surrendered 
possession of the property and therefore 
was not im possession at the time when 
the Act came into force. Thus, it has 
to be held that the first plaintiff has satis- 
fied the condition that she was in posses- 
sion of the property at the time when the 
Act came into force. 


6. As regards the panchayat of the year 
1949, the plaintiffs claimed that it was 
oral ; but the defendants contended that 
jt was reduced to writing and the original 
was handed over to the first plaintiff. 
‘The Courts below have on the evidence 
held that the agreement was not reduced 
to writing, but was only oral. (Vide 
paragraph'g of the judgment of the trial 
Court and paragraph 17 of the judgment- 
of the lower appellate Court). No argu- 
ment was |advanced before me that the 
agreement| was reduced to writing and 
was given to the first plaintiff. The argu- 
ment before me proceeded on the footing 
that the agreement was oral. 





7. On the other point whether there was 
any special stipulation or bargain about 
the manner in which the first plaintiff 
was to enjoy the property, the Courts 
below did:not accept the case of either of 
the parties, that there was any specific 
bargain or stipulation either way, i.e., 
that the properties were given to the 
first plaintiff absolutely or the properties 
‘were given to the first plaintiff with the 
express stipulation that she should have 
no powers of alienation; but should 
merely enjoy the same during her life 
time. The Courts below did not accept 
the argument of the plaintiffs that the 
lease Exhibits A-1 to A-3 showed that the 
properties were given to the first plaintiff 
absolutely, merely because in the lease 
deeds the} properties were referred to as 
the properties given to the first plaintiff 
towards her maintenance in pursuance 
of the family panchayat dated 25th 
October, 1949. ‘The Courts below rightly 
took the view that if the properties has 
been given to the first plaintiff absoluely, 
it would have been so mentioned in 
Exhibits A-r to A-3. Equally, the Courts 
below took the view that under the law as 
it then stood in 1949, a widow’s estate 
could not be alienated by the widow and 
there was no occasion therefore for the 
defendants to specifically bargain for any 
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stipulation of condition that the first 
plaintiff should not have powers of aliena- 
tion. In other words, the Courts below 
took the view that when the then existing 
law of 1949 imposed restrictions on the 
powers of alienation by a widow, there 
was no need for the defendants to specially 
bargain and the defendants would not 
therefore have bargained, for any such 
stipulation. The result was that the 
Courts below did not accept the case of 
either of the parties, but held that the 
properties were simply given to the first 
plaintiff towards her maintenance claim 
without any express stipulation or condi- 
tion attached thereto either way. The 
same argument was repeated before me 
by Counsel appearing on both the sides. 
The point raised is a pure question of fact 
and I do not find any ground made out 
for interference with that finding. I 
am of. the further view that the Courts 
below have drawn the correct inference 
that there was no special stipulation or 
bargain and that the properties were 
simply given to the first plaintiff towards 
her claim for maintenance, 


8. From the foregoing it will be seen 
that the controversy has narrowed down 
to the only question whether the rights 
of the first plaintiff became enlarged into 
an absolute estate by reason of section 
14 (1) of the Act, or whether it is a res- 
tricted estate within the meaning of sec- 
tion 14 (2) of the Act. 


9. Mr. T.R. Ramachandran, learned 
Counsel for the appellant, contended that 
in pursuance of the arrangement of 
1949 Nallammal was put in possession 
of the property merely to enjoy the income 
or the usufruct from the land, that no 
interest in the land as such was created in 
her favour and that in any event section 
14 (2) would govern the case on the 
ground that before the arrangement the 
plaintiff had no right to the property, her 
only right was to get maintenance either 
in cash or in kind from the defendants 
and that it was only under and from the 
date of the arrangement that the plaintiff 
acquired any right to the property and ` 
that too with restricted rights over the 
same without any powers of alienation. 
The substance of the argument is that the 
plaintiff had no right to the property 
before the arrangement but acquired 
such a right only in pursuance of the 
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arrangement which further prescribed a 
restricted estate in the property within the 
meaning of section 14 (2). In support of 
this contention learned Counsel relied 
upon the recent decisions of this Court 
rendered by Natesan, J., and Alagiriswami 
J., following a prior decision of Veeraswmi 
J., (ashe then was). He also relied upon 
some of the decisions of the other High 
Courts in support of this contention. 


10. The argument of Mr. Sundaram 
Iyer, learned Counsel for the respondent, 
was that Nallammal had a claim for 
maintenance enforceable against all the 
joint family properties in the hands of the 
defendants, that it was not a mere per- 
sonal claim but it was founded upon a 
right against the properties, though that 
right could be satisfied by the defendants 
giving maintenance either in cash or in 
kind, and that what really took place was 
the settlement of that right for mainten- 
ance. He urged that it was in effect a 
substitution of one right for another and 
cannot, therefore, be said that the pro- 
perty was acquired within the ‘meaning, 
of section 14 (2). He also urged that, for 
section 14 (2) to apply, the first plaintiff 
should have no manner of right whatever ; 
but if the arrangement is in recognition 
or substitution of another right, the condi- 
tion of section 14 (2) is not satisfied. He 
also urged that the arrangement should 
itself prescribe a restricted estate and 
when the properties were given for main- 
tenance without any particular stipula- 
tion, the essential condition in section 
14 (2) “ prescribed a restricted estate in 
such property”? cannot be said to be 
satisfied. Mr. Sundaram Iyer further con- 
tended that for section 14 (2) to apply, 
the arrangement should be evidenced 
by a document containing the terms pres- 
cribing a restricted estate and if the 
arrangement is oral, section 14 (2) would 
not apply. 


11. There is a wealth of case law on the 
true interpretation of section 14 (1), 
the explanation thereto, and section 14 (2). 
Certain aspects thereof are now well- 
settled and beyond controversy in view 
of the recent decisions of the Supreme 
Court. Section 14 runs as follows : 


“I4. (1) Any property possessed by a 
female Hindu, whether acquired before 
or after the commencement of this 
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Act, shall be held by her as full owner 
thereof and not as a limited owner. 


Explanation.—In this sub-section, ‘‘ pro- 
perty? includes both movable and 
immovable property acquired by a 
female Hindu by inheritance or devise, 
or at a partition, or in lieu of mainte- 
nance orarrears of maintenance, or by 
gift from any person, whether a rela- 
tive or not, before, at or after her marri- 
age, or by her own skill or exertion, 
or by purchase or by prescription, or in 
any other manner whatsoever, and also 
any such property held by her as 
stridhana immediately before the com- 
mencement of this Act. 


2) Nothing contained in sub-section 
3) shall apply to any property acquir- 
ed by way of gift or under a will or 
any other instrument or under a decree 
or order of a civil Court or under an 
award, where the terms of the gift, 
will or other instrument or the decree, 
order or award prescribe a restricted 
estate in such property.” 


12. While interpreting the provisions o 
this Act, Courts should bear in mind, 
the object of this Act, which is ameliora- 
tive in character, is to carry out important 
social reforms involving far reaching 
changes deliberately introduced, to confer 
distinctly better rights on females and to 
secure them equal treatment with males. 
Referring to this Act, Shah, J. (as he 
then was) observed as follows in 
Munnalal v. Rajkumar! : 


‘* The Act is a codifying enactment, and 
has made far-reaching changes in the 
structure of the Hindu law of inheri- 
tance and succession. The Act con- 
fers upon Hindu females full rights of 
inheritance, and sweeps away the 
traditional limitations on her powers 
of dispositions which were regarded 
under the Hindu Law as inherent in 
her estate. She is under the Act regar- 
ded as a fresh stock of descent in respect 
of property possessed by her at the 
time of her death.” 


statute it is the duty of Courts to avoid! 


13. In interpreting the provisions of aj 
an interpretation which would defeat ad 





3. A.LR. 1962 S.C. 1493 at 1500. 
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very object: of the statute unless the 
language used in the statute is quite 
ear, unambiguous and leaves no option 
to the Court to interpret the Act in a 
anner totally destructive of the avowed 
bject of the Legislature. (Vide S. Asia 
Industries v. Sarup Singh!: -> 
14. As this rule of interpretation of 
statutes is well settled, it is sufficient to 
extract the statement of law by Shah, J, 
(as he then was) in the decision reported 
in New India Sugar Mills v. Commissioner, 
Sales Tax,?: 
“It is a recognised rule of interpreta- 
tion of statutes that the expressions 
used therein should ordinarily be under- 
stood in a sense in which they best har- 
monise with the object of the statute, 
and which effectuate the object of the 
Legislature. If an expression is 
susceptible of a narrow or technical 
meaning, as well as a popular meaning 
the Court would be justified in assuming 
that the Legislature used the expression 
in the sense which would carry out 
its object and reject that which renders 
the exercise of its powers invalid. 
In interpretating a statute the Court 
cannot ignore its aim and object.” 
15. It is now settled law that the langu- 
age employed in section 14 (1) read with 
the Explanation is very wide and general, 
and that the use of the word ‘“‘any” in 
section 14 (1) is of general import and 
cludes limitation or qualification and 
is all inclusive. It negatives qualifica- 
tion and affirms wide generality. It is 
equally well settled that sub-section (2) 
is in the nature of a proviso or an excep- 
tion to section 14 (1) and is not by itself 
a substantive provision, or operating 
in the same field as covered by section 
14 (1). The Supreme Court in a recent 
decision in Badri Pershad v. Kanso Devi®, 
has rejected’ the argument that the Court 
must first look into sub-section (2) and 
if the case does not fall within its ambit, 
then alone sub-section (1) will become 
applicable. As sub-section (2) is a pro- 
iso, section 14 (1) will have its over- 
jriding effect and full operation unless a 
e is brought strictly within the terms 
f sub-section (2). Vide P. Manavala 
he tty v. P. Ramanujam Cheity.4 


1. (966) 1 5.C.J. 186 : (1965) 3 S.C.R. 829: 
A.LR. 1966 S.C. 346 observati 








ions at 9, 
2. (1964) 1 S.C.J. 644 : ALR. 1963 S.C. 1207 
at 1213. 
ALR. 197Q S.C. 1963. 
4. (1971) 1 M.L.J. 127 at 138, 139. 


U 
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16. While enacting section 14 (1) the 
Legislature was well aware that Hindu 
females were in possession of properties 
in pursuance of a variety of arrange- 
ments and transactions mentioned in 
the Explanation is couched in such wide 
language with the avowed object of 
making ‘‘the limited owner” an absolute 
owner of those properties. The purpose 
of the Explanation is to statutorily give, 
a very wide and expanded meaning to 
the word ‘“‘property’? and the word 
“ acquired.” While emphasising this 
wide scope of the Explanation, Shah, J. 
(as he then was) had pointed out in 
Munnalal v. Raykumar!, that by the 
Explanation the Legislature has ` given 
to the expression ‘‘property’’ the widest 
connotation. Again, in Rani Bai v. 
Yadunandan,? while adverting to the wide 
scope of the Explanation Grover, J., 
had pointed out that 


“It is clear from the provisions 
of the Explanation appearing in 
section 14 that a situation was 
contemplated where a female Hindu 
could be in possession of joint family pro- 
perties in lieu of maintenance.” 









If the Hindu female was already an 
absolute owner, there is no need for 
section 14 (1) at all. In other words, 
if in a particular situation the Court finds 


The limited nature of the estate possessed 
by the Hindu female at the time the Act 
came into force, should not be stressed to 
the detriment of or as against the limited 
owner, because the avowed object of th 
Act is to make her “an absolute owner 
unlimited in point of user and duration 
and uninhibited in point of disposition.” 
The then existing limited nature of the 
estate is just the situation for applying 
section 14 (1) and is certainly not a 
reason for eliminating section 14 (1). 
In other words, to harp upon the limited 





1. A.LR. 1962 S.C. 1493 at 1499, 
2. (1969) 2 SCJ. 794: ADR. 1969 S.C. 
1118 at 1121. 
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ature of the estate and make it a ground 
to rule out section 14 (1) would be com- 
pletely defeating the purpose of the Act 
and perpetuate the very mischief which 
the Act sought to remedy. Whenever 


ment of rights present or future, (vested 
remainder, spes  successtones, 2 
persons affected by the legislation. That 
is no ground for giving a restricted mean- 
ing to the provisions of the statute which 
is deliberately couched in very wide 
language. From the foregoing, it will 
be clear that the proper perspective of 
approach is to regard that property 
given for maintenance and held by the 
Hindu female as a limited owner, becomes 
an absolute estate, and that it is for the 

arty, who contends otherwise, to estab- 
lish that the case comes under the Pro- 
viso in section 14 (2). Obviously, 
sections 14 (1) and r4 (2) cannot cover 
the same field and cases or situations 
governed by section 14 (2) are only those 
carved out from the generality of cases 
covered by section 14 (1). To assume 
that sub-section (2) is at once attracted 
because the Hindu female was in posses- 
sion of the property as a limited owner 

ith no powers of alienation, would be 
a perverse misreading of the section. 


Apart from the Hindu female being 
limited owner, there are certain important 
conditions to be satisfied as laid down in 
sub-section (2) when alone section 14 (1) 

ill cease to apply. . 





18. The law as regards interpretation of 


intention ‘‘to give with one hand and 
take with another.” A sincere attempt 
shculd be made to reconcile the enacti 

clause and the proviso and to aod 
repugnancy between the two. (Vide 
observations of Subba Rao, J., as he 
then was, in Taksildar Singh and another v. 
The State of Uttar Pradesh’, The proviso 
cannot be interpreted in a manner which 
would defeat the main provision, i.¢., to 
exclude by implication, what the enact- 
ment expressly says would be covered by 


1. (1959) S.C.J. 1043 : (1959) 2 An.W.R.(S.C.) 
201 : (1959) 2 M.L.J. S.C.) 201 : (1959) M.LJ. 
(CrL.) 759 : (1959) 2 S.C.R. (Supp.) 875 at 893. 
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the main provision. Reference may also be 
made to the observations of the Supreme 
Court in The Commissioner of Income-tax, 
Madras v. The Ajax Products, Lid.1, where 
the Supreme Court has pointed out that 
a proviso must be considered in relation 
to the principal matter to which it stands 
as a proviso, that it cannot be divorced 
from the provision to which it stands as 
a proviso, but should be construed 
harmoniously with the main provision. 


19. With these general remarks, I shall 
now consider the crucial point in the 
case whether Nallammal became an 
absolute owner of the properties under 
section 14 (1) or her estate is a restricted. 
one within the meaning of section 14 (2). 
No evidence has been adduced by either 
of the parties as to the circumstances 
existing in 1949, about the nature and 
quality of the lands (whether dry or wet) 
allotted to Nallammal, the extent and 
value of lands and other properties owned. 
and retained by the joint family, the 
income that would accrue from the pro- 
perties allotted to Nallammal, the main 
source of irrigation for the lands, what 
kind of crop can be raised in the lands, 
etc., so as to enable the Court to ascertain. 
the proportion of the properties allotted. 
to Na both in value, extent and 
income when compared to the entirety of 
the joint family properties. Counsel on 
both sides agreed that the statement in 
the judgment of the trial Court that the 
properties allotted to the plaintiff were 
worth about Rs. 7,000, is not supported. 
by any evidence and it is just a casual 
observation. All that is known is that 
40 acres out of a total extent of 160 acres. 
owned by the joint family were given to 
Nallammal towards maintenance under 
an oral arrangement and without any 
express stipulation or condition about the 
nature of the estate, whether absolute or 
restricted. ` 


20. As observed already, section 14 (1) 
is immediately attracted because the 
Explanation in unambiguous terms in- 
cludes ‘property acquired in lieu of 
maintenance.’ It is for the defendants 
to establish that the case is governed by 





1. (1965) 1 I.T.J. 623 : (1965) 1 S.C.J. 659: 
55 LT.R. 741: ALR. 1965 S.C. 1358 at 1363. 
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section 14 (2). Itis now settled law that 
the property must be acquired for the 
first time without any pre-existing right 
in any one of the several modes speci- 
fied in section 14 (2), in the sense that 
arrangement must be the very source or 
the foundation of the right of a Hindu 
female, and the arrangement itself must 
“prescribe a restricted estate.” There 
hould be a'distinct bargain or stipulation 
restricting the enjoyment of the property. 
hat both! the conditions are essential 
and are clearly apparent in sub-section 
is quite clear, and settled law as 
by all the Courts of the land 
including the Supreme Court. (It is 
is unnecessary to refer to the wealth of 
case-law on: these two aspects). 












21. Besides these two conditions, some 
of the decisions have taken the view that 
for section:14. (2) to apply the mode of 
acquisition or arrangement under which 
the properties are acquired, must be in 
writing, and that if it is oral, section 
14 (2) will not apply. There is some 
divergence of judicial opinion on this 
requirement, to which I shall refer later. 
At this stage itself, I may mention that, 
in my view, on a proper interpretation 
of section 14 (2) in the light of the precise 
language employed therein, the modes of 
acquisition mentioned in section 14 (2) 
must be in writing and if it is oral, 
section 14 (2) would not apply. 
| 


22. The fourth condition on which 
judicial opinion is almost uniform (with- 

ut much of a divergence) is that section 
14 (2) would apply only to the ‘“‘modes”’ 
of acquisition specified therein or other 
modes of acquisition ejusdem generis and 
will not apply to inheritance, partition 
and maintenance arrangement. 


23. The ionale underlying these deci- 
sions is that the Legislature took note of 
the fact that Hindu females were in posses- 
sion of property acquired by inheritance 
or partition or in lieu of maintenance, 
besides the other modes indicated in the 
Explanation, and that the intention of 
the Legislature was to exclude and make 
sub-section (2) inapplicable to properties 
acquired under inheritance, partition or 
in lieu of maintenance, as otherwise, 
the object of the legislation would be 
defeated. What is carved out and covered 
by the proviso or the exception indicated 
| 
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in section 14 (2) is only the modes expressly 
mentioned in sub-section (2) and 
arrangement  gjusdem generis. Some 
of the decisions of this Court and other 
Courts, while considering the question 
whether a particular maintenance arrange- 
ment would be governed by section 14 G 
or (2), have not adverted to this restric- 
tive operation of sub-section (2), i.e., 
the object of the Legislature in delibertely 
excluding the “modes” of inheritance, 
partition and maintenance out of the 
purview of sub-section (2). 


24. I shall first dispose of the point as 
to whether section 14 (2) would apply to 
property acquired in lieu of maintenance. 


25. The starting point of discussion is 
the decision of the Calcutta High Court 
in Sasadhar Chandra Das v. Sm. Tara 
Sundari Dasit. In that case a Hindu 
female was in possession in pursuance of 
a decree passed in a suit for partition, and 
it was held that under sub-setction(1) she 
became the absolute owner. In holding 
that sub-section (2) would not apply, 
it was held (a) that it was not a case of a 
fresh acquisition, but a case of mere 
recognition of undoubted pre-existing 
rights; (b) section 14 (2) would not apply 
to properties acquired on partition and 
that the ‘other instrument’ in sub-section 
(2) should be read ejusdem generis with 
the other modes specified in the earlier 
portion of sub-section (2). The follow- 
ing observations of Mallick, J. at pages 
439 and 440 may be extracted as the same 
have been referred to and followed with 
approval in all the subsequent decisions. 
of various High Courts: 


“ In sub-section (2) the illustration of 
acquisition given is acquisition by way 
of ‘gift? or ‘devise’, It is important 
to note that while in the Explanation 
to sub-section (1) specific reference is 
made to properties allotted to the 
female Hindu on partition or in lieu of 
maintenance so that she may acquire 
absolute title therein, there is no such 
Po reference in sub-section (2). 

apprehend that the Legislature realised 
that inclusion of such properties under sub- 
section (2) would make sub-section (1) 
inapplicable to all cases of pre-Act parti- 


1. AIR. 1962 Cal. 438. 
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tions. Partition of joint family property 
worth the name must be evidenced either by 
deed of partition or a decree of a Court in a 
partition suit. The property allotted 
to a female Hindu on such partition 
must necessarily be a restricted estate 
as prescribed by the Hindu Law. It 
follows that if the Legislature intended 
that property allotted to a female 
Hindu on partilion or in lieu of mainte- 
nance be treated on the same footing as 
‘gift’ or ‘devise in sub-section (2) then 
the whole effect of sub-section (1) would be 
destroyed in respect to properties whick were 
partitioned prior to the Act either privately 
by a deed or by Court in a partition suit. 
The section would, in that event, be 
for all practical purposes prospective 
in character.” 


26. The next case to be referred to is 
the case reported in Rangaswami Naicker v. 
-Chinnammal1, a Bench decision of Rama- 
chandra Iyer, C.J. and myself. In that 
case the last full owner died in 1951 
leaving behind his widow, three daughtes 
and a grandson (a son’s son). By 
reason of the Act of 1937 the widow 
became entitled to a half share and as 
‘disputes arose, she filed a suit in 1952 for 
an injunction restraining the grandson 
from interfering with her possession. That 
suit was compromised and the terms of 
the written compromise provided that 
the widow will be entitled to a half share 
in the properties of the husband, with 
‘an important condition (clause No. g) 
that on the death of the widow the grand- 
son will be entitled to the widow’s half 
share of the properties. Long afterwards 
the Act of 1956 came into force and in 
1957 the widow gave her share in the 
‘properties to her daughters. The ques- 
tion was whether the widow became an 
absolute owner under section 14 (1) or 
it was a restricted estate under section 
14 (2). The Bench held that the modes 
of acquisition specified in the Explanation 
to section 14 (1) are comprehensive and 
unlimited, while the modes of acquisi- 
tion enumerated in sub-section (2) are 
specified and delimited. First, dealing 
‘with sub-section (2) the Bench observed 
that it is an exception to section 14 (1) 
and should therefore be strictly construed. 
It further held that section 14 (2) would 








T: ow 1 M.L.J. 374 : I.L.R. (1964) 1 Mad. 
370: A.LR. 1964 Mad. 387. 
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apply only to the modes of acquisition 
mentioned or ejusdem generis with the 
categories referred to in section 14 (2) 
and that the words ‘other instrument” 
must be held to signify not anything 
widely differing in character but some- 
thing allied to documents set out earlier, 
i.e., the words ‘‘other instrument ” 
should be read ejusdem generis with the 
categories of documents referred to 
earlier, and that in this view an acquisi- 
tion under an Act of Parliament, i.e., 
the Hindu Women’s Right to Property 
Act of 1937, would not come under 
section 14 (2). 


27. I may next refer to the Bench deci- 
sion of the Orissa High Court in Reghunath 
Sahu v. Bhimsen Naickt, which followed 
and applied the principle of the Bench 
decision of this Court referred above. 
In that case a suit was filed by the widow 
of a predeceased coparcener of a joint 
family to enforce her rights under the 
Act of 1937 and there was a compromise 
under which the widow, amongst other 
things, was allotted some lands to be 
enjoyed by her during her lifetime. The 
compromise contained the stipulation 
that she shall not transfer her interest 
in the lands in respect of which she was 
given a life interest. After the Act of 
1956 came into force, disputes arose 
between the parties on the question 
whether the widow became an absolute 
owner in respect of the properties allot- 
ted to her for her lifetime. On the first 
point, the Bench held that the property 
was not acquired within the meaning of 
section 14 (2) because, even before the 
compromise, the widow had acquired, 
title from inheritance from her husband 
and that the compromise merely declared 
and dealt with her pre-existing rights. 
That is one ground on which section 
14 (2) was held inapplicable. The Bench 
also held that section 14 (2) would not 
apply to properties given to the Hindu 
female either in partition or in lieu of 
maintenance. It was observed at pages 
6o and 61 as follows: 


“In sub-section (2) the illustration of 
acquisition given is acquisition by way 
of ‘gift’ or ‘devise.’ It is to be noticed 
P a 8 
1. A.J.R. 1965 Orissa 59, 


¿that while in the Explanation to sub- 
section (1) specific reference is made 
to properties allotted to the female 
Hindu on partition or in lieu of main- 
tenance so that she may acquire abso- 
lute title therein there is no such specific 
reference in sub-section (2). Parti- 
tion of joint family property must be 
evidenced either by a deed of parti- 
tion or by a decree of a Court in the 
partition suit as in the present case. 
The property allotted to a female 
Hindu on such partition must necessarily 
be a restricted estate as prescribed by Hindu 
Law. It follows that if the Legislature 
intended that the property allotted to a 
JSemale Hindu on partition or in. lieu of 
maintenance be treated on the same footi 
as ‘gift’ or ‘devise’ in sub-section (2 
then the whole of the sub-section (1 
` would be detroyed in respect of properties 
which were partitioned prior to the Act 
either privately by a deed or by Court in a 
_ partition suit. The words ‘any other 
instrument’ in sub-section (2) must be 
construed ejusdem generis, that is, any 
other instrument of the same nature, 
whereby. the acquisition is made in 
respect of property in which the person 
had no interest previously. The 
Calcutta High Court followed and 
referred i to these basic principles in 
deciding the case of Sasadhar Chandra 
Deo v. Sm. Tara Sundari Dasi?”’ 


28. I may next refer to the decision in 
P. B. Chinnakka v. V. K.  Subbamma?, 
which contains a full discussion of the 
case law, ‘including the Bench decision 
of this Court referred to above. Refe- 
rence to this case will have to be made 
again in some other context, but at this 
stage it is sufficient to mention that one 
of the points which the Court had to 
decide was whether property given in 
lieu of maintenance would come under 
section 14 .(2), since the deed of mainte- 
mance contained the express condition 
that the widows had no power in any 
manner to alienate the properties given, 
and whether the words ‘“‘any other 
instrument’? must be construed ejusdem 
generis. For`two reasons the Court held 
that section 14 (2) would not apply. 
Firstly, on the facts, the properties were 
not acquired under the arrangement, as 


1. ALR. 1962 Cal. 438. 
2, (1968) 1 An.W.R, 65. 
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though totally devoid of any pre-existing 
right, and secondly, section 14 (2) would 
not apply to properties acquired in lieu 
of maintenance. This aspect is dealt 
with by the learned Judge at page 771 
in which he has extracted the observations 
of Mallick, J., in Sasadhhar Chandra Dev 
v. Sm. Tara Sundari Dasi. The same view 
was also expressed in a recent Bench deci- 
sion of the Patna High Court. In 
Sumeshwar Mishra v. Swami Nath Tiwari}, 
there was a proceeding for mutation of 
names in the Revenue Court and a com- 
promise entered into, in which the woman 
was allotted properties for her main- 
tenance without conferring any right 
in her to alienate any of those properties. 
After referring to the wide terms of the 
Explanation in striking contrast to speci- 
fied categories mentioned in sub-section 
(2), it was held that section 14 (2) would 
not apply to properties allotted on inheri- 
tance, partition or in lieu of maintenance. 
The important point emphasised in the 
decision is that in the case of a will or 
gift, the Hindu female gets the property 
not as a matter of right but by gratis or 
as a matter of charity; it may even be for 
moral or laudable consideration which, 
yet, is not a legal right that can be traced 
antecedent to the acquisition of the pro- 
perty by gift or will, and that the same 
considerations would not apply to pro- 
perty allotted on inheritance, partition 
or in lieu of maintenance. The Bench 
was inclined to accept the view that the 
pre-existing right of maintenance cannot 
be said to be totally unrelated and un- 
connected with the joint family proper- 
ties. In taking this view, it has followed 
the earlier Bench decision of the same 
Court reported in Lachhia Sahua-in v. 
Ram Shankar Sah®, that section 14 (2) 
would not apply to properties allotted to 
a female Hindu on partition or in lieu of 
Maintenance. The same view was reite- 
rated in the recent Bench decision of the 


Patna High Court reported in Bindbashini 
Singh v. Sheorati Kuer*, 


29. In the decision reported in Faganna- 
thapuri Guru Kamaleshwarpuri v. Godabai 5 
the same view was taken with reference to 
a partition deed between the two widows 


—n 
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and the son. The deed of partition con- 
tained an express stipulation restraining the 
widows from alienating the properties either 
by sale or otherwise. In this decision, too, 
section 14 (2) was ruled out on two 
grounds: (a) That the word “acquired” 
in section 14 (2) would apply only to an 
acquisition for the first time of a new right 
and would not include allotment at 
partition which is in recognition of pre- 
existing rights. (b) It was further held 
that the modes of acquisition covered 
by section 14 (1) and the Explanation 
are very wide, comprehensive and un- 
limited, while the acquisition specified 
in section 14 (2) and the words 
tany other instrument” must be read 
ejusdem generis with the modes referred 
to in the earlier, portion. Deshmukh, J., 
observed. as follows at pages 29 and 30: 


“ Shri Kalele argued that the res- 
sion ‘any other instrument’ will have 
to be read ejusdem generis along with 
the words ‘gift’ or ‘will’, He points 
out that when property is conferred 
upon a donee under a gift or a will, 
there is no prior title in favour of the 
donee, nor has the donee any right to 
claim the property. It is a bounty from 
the donor and as such, the will or the 
gift creates title for the first time. Any 
other instrument contemplated by sub-section 
(2) of section 14 must be an instrument of 
this type, viz., like a will or gift where 
title is being created for the first time. 
No doubt, the same word ‘acquired’ 
is used in both the sub-sections. How- 
ever, in sub-section (2) of section 14, 
that word has a different meaning from 
its counterpart, in the earlier sub- 
section. In sub-section (1) of section 
14, we have seen that it is used in its 
broadest sense whereas in sub-section. 
(2) it is used in its restricted sense, viz., 
a creation or acquisition of title for 
the first time where no prior title 
existed. The document, in order to 
fall, under the description ‘any other 
instrument’ must be of a type where 
title is created for the first time by that 
document.” 
The presumption that the same words are 
used in the same meaning in every part of 
an Act, is however very slight, if suffi- 
cient reason can be assigned, the same 
word may be construed in a different 
sense in the same statute or even in the 
game section, (Vide Maxwell on Inter- 
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pretation of Statutes, 11th edn., page 
312 and Parulekar v. District Magisirate, 
Thana (A.1.R. 1957 S.C. 23 at page 26: 
(1956) 5.C.J. 710). 


30. My attention was not drawn to 
any case in which it was held that sub- 
section (2) also should receive the same 
wide interpretation, i.e., the words ‘any 
other instrument’ need not be of the same 
category as the categuries of instruments 
specifically referred to in the earlier 
portion of sub-section 14 (2) but should 
be interpreted in a wide and comprehen- 
sive manner. 


31. The Bench decision of this Court 
reported in Rangaswami Naicker v, 
Chinnammal', referred to earlier, is bind- 
ing on me. Even so, the reason why in 
the preceding discussion I have referred 
to the wealth of case-law in which the 
rule of ejusdem generis was held to govern 
in the interpretation of section 14 (2) is 
that this aspect has not been adverted 
to in some of the decisions dealing with 
arrangements and allotment of properties 
in lieu of maintenance. In my view the 
reason Why the Legislature deliberately 
excluded in section 14 (2) property 
acquired by a Hindu female, by inheri- 
tance, at a partition or in lieu of main- 
tenance, is very significant and affords 
a conclusive answer to the interpretation 
of the word ‘‘acquired’’ in sub-section 
(2). The Legislature is well aware that 
in the case of inheritance or partition 
there is undoubtedly a pre-existing right, 
“right? with regard to the property as 
such, and so there can be no question that 
property acquired by inheritance or parti- 
tion should not beincluded under section 
14 (2), asitis not a fresh route of title— 
the idea being that if the Hindu female 
had already a pre-existing right over the 
properties in her possession either by 
inheritance or partition, she should 
become the absolute owner and sub- 
section (2) should leave those cases totally 
unaffected. Otherwise, as observed by 
Subba Rao, J. (as he then was) in 
Tahsildar Singh’s case*, already referred 
to, we will be attributing to the Legis- 
lature the absurd intention of ‘‘giving 
with one hand and taking with the other.” 


1. (1964) 1 M.L.J. 374 : LL.R. (1964) 1 Mad. 
570: A.LR. 1964 Mad. 387. 

2. (1959) S.C.J. 1043 : (1959) M.L.J. (Crl.) 
759 ; (1959) 2 S.C.R. 875 at 899, 


i: | 


32. So far as the property allotted in 
lieu of maintenance is concerned, the 
problem is different. The claim for 
maintenance, though undoubtedly a 
valid enforceable claim against the joint 
family properties, cannot be said to be 
a right or a creation of interest in or over 
the family properties, in the strict legal 
sense of the term. At the same time, 
when property is allotted for maintenance, 
by the sutviving coparcener, it is not 
gratis nor jcharity. Certainly it cannot 
be said that when property is allotted 
for maintenance, there was no vestige 
or semblance of right whatever 
with regard to the joint family 
properties, | t.¢., totally unconnected and 
unrelated ito joint family properties. 
The claim for maintenance of a widow of 
a deceased coparcener, as will be presently 
seen, is nota personal claim but is founded 
upon property rights and is based upon 
the fact that the surviving coparcener 
has taken the share of the deceased co- 
parcener by survivorship. Before the 
allotment, jit is a real enforceable sub- 
sisting claim against the family properties 
and the allotment of properties is a su 

stitution or a satisfaction of that claim, 
not a satisfaction of a mere personal claim 
against the surviving coparcener. The allot- 
ment cannot be said to fall under the first 
category because it cannot be said that 
at the moment of the death of the husband 
there was a creation of a right or interest 
(in the strict legal sense of the term) 
in the properties of the joint family. 
At the same time, it cannot come under 
the second |category, as if the widow has 
no semblance of any right whatever 
against the! family properties, The allot- 
ment of properties for maintenance falls 
mid-way |(tertium id) between these 
two extrerhes. It -is something inter- 
mediate and the problem for the Legis- 
lature undoubtedly was whether allot- 
ments for maintenance should be treated 
on a par |with properties acquired by 
inheritance’ or at partition or treat them 
as out andiout fresh acquisitions without 
any vestige and semblance of title prior 
thereto. According to settled rules of 
Hindu Law as laid down in the Hindu 
Law texts and according to the judicial 
decisions, it is impossible to take the view 
that allotment of properties for main- 
tenance should be treated as totally un- 
connected with and having no semblance 
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of right to the properties. Further,| 
the Legislature was fully aware that at 
the time of legislation, a vast majority 
of Hindu females have been in possession 
of properties allotted in lieu of main- 
tenance, and if the Legislature decided to 
treat properties allotted in lieu of main- 
tenance as a new acquisition out and out, 
the Legislature would be excluding a 
vast and preponderating section of the 
Hindu females in India, from the benefit 
of the important social reform, the object 
of which was to improve the conditions 
of Hindu females and to secure them 
equality, It is obvious that the Legis- 
lature decided to treat properties allotted 
in lieu of maintenance on a par with 
properties obtained by inheritance or 
at partition, and it is to effectuate that 
object that the Legislature excluded the 
words ‘‘ inheritance or at a partition 
or in lieu of maintenance” in sub-section 
o. If, in the Explonation the 
islature had simply stated, 
‘‘property’? means property acquired in 
any other manner without enumerating 
the several methods of acquisition (as 
has been done now) there may be some 
room for argument that ‘‘any other 
instrument”? in sub-section (2) may 
include the instrument of allotment of 
properties in lieu of maintenance, But 
the Legislature, in the Explanation has 
specifically enumerated in express term 
‘property acquired in lieu of mainte- 
nance.” There must be some real 
important reason as to why those words - 
are not repeated like the words ‘‘gift,”’ 
“wills,” etc. in sub-section (2). The 
omission of the words ‘‘ in lieu of main- 
tenance’? in sub-section (2) is not in- 
advertent, but it is due to the only reason 
that it is not the intention of the Legis- 
lature that properties given in lieu of 
maintenance should be treated as on a 
par with property “acquired” in what- 
ever sense the word is used in sub- 
section (2). Here again, it is necessary 
to repeat that sub-section (2) is a Proviso 
and an interpretation that ‘‘properties 
given in lieu of maintenance” would be 
governed by sub-section (2) is to give 
the Proviso a wider operation which 
would destroy the main section, 7.+,, to 
quote the words of Subba Rao, J. in 
Tahsildar Singh's case, it will be attri- 
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buting to the Legislature an intention “‘to 
give with one hand and take with the 
other.” 


33. According to Hindu Law, particular- 
ly after the recent decision of the Sup- 
reme Court reported in Gowlt Buddamma 
v. Commissioner of Income-tax, Mysore, 
it may not be quite accurate to state that 
the widow has “no kind of right” over 
the property. To use the picturesque 
language of Viscount Simonds in Attorney- 
General of Ceylon v. Ar. Arunachalam Chettiar®, 
the doctrines of Hindu undivided family 
are “esoteric.” In cases arising under 
the Income-tax Act, where the Hindu 
joint family consists of a sole surviving 
coparcener witb female members entitled 
to right of maintenance in the joint 
family properties, the question has fre- 
quently come up for consideration whether 
the property and the income belong to the 
joint family and in respect of the income 
the tax is leviable on the joint family or 
on the male member as an individual. 
The Supreme Court, in the decision 
referred to above (dissenting from the 
earlier decision of the Privy Council to 
the contrary) has held that the property 
and the income belong to the joint family 
and the assessment can be cnly on that 
basis and not as an individual. In taking 
this view, the Supreme Court has followed 
and applied the two decisions of the Privy 
Council reported in Attorney-General of 
Geylon v. Ar. Arunachalam Chettiar®, arising 
under the Ceylon Estate Duty Ordinance. 
(Vide the statement of law in Palkhivala’s 
The Law and Practice of Income-tax, 
1969, 6th Edn. Vol. I at page 
57). One Arunachalam Chettiar 
and his son were members of a Hindu 
joint family and the family had extensive 
trading and other interests in India, 
Ceylon and other countries. Before July, 
1934, when the son died, he and his father 
were the only surviving coparceners. 
On the death of the son, the father 
became the sole surviving coparcener 
of the family, but there were females 
including the widow of the son, who 
though had no right of the coparcener, 





1. (1966) 1 S.C.J. 686 : (1966) 1 I.T.J. 576; 
A.LR. 1966 S.C. 1523. 
2. (1957) A.C. 513 at 537 : (1957) 3 W.L.R. 


293. 
3. (1957) 3 W.L.R. 293 : (1957) A.C. 513 and 
(1957) A.C. 5440: 34 ITR. (Supp) 42. 
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yet had rights of residence and mainte, 
nance out of the joint family properties 
of which the father was the manager. 
At that time the Ceylon Estate Duty 
Ordinance No. 8 of 1919 was in force. 
The father died in February, 1938, shortly 
after the Ceylon Estate Duty Ordinance 
No. t of 1938 had come into force. When 
the father died there was no other male 
member. There were only widows, t.8., 
the widows of the father and the son. 
(The father is referred to as Arunachalam 
Sr. and the son as Arunachalam 
Jr.) In the first case, the question 
arose Whether Estate Duty was payable 
in respect of the half share pertaining 
to Arunachalam Jr. which survived to 
Arunachalam Sr. In the second case 
the question arose whether on the death 
of Arunachalam Sr. the sole surviving 
coparcener, whether there was any passing 
of property. In both the cases the Privy 
Council, affirming the decision of the 
Supreme Court of Ceylon, held against the 
Revenue. The point that was stressed 


before the Privy Council on behalf of the 


Revenue was that the son’s share in the 
property was half share and that there 
was passing of that property on the death 
of the son, within the meaning of the Ordi- 
nance. The Privy Council applied the 
classical statement of Lord Westbury in 
Appovier’s caset, that * According to the 
true notion of an undivided family in 
Hindu Law, no individual member of that 
family, whilst it remains undivided, can 
predicate of the joint and undivided pro- 

erty, that he, that particular member, 

as a certain definite share.” The Privy 
Council further observed that even though 
a coparcener may have certain rights— 
right of separating from the family, right 
to alienate his interest in certain circum- 
stances, the right of an executing creditor 
to ask for intervention for his benefit with 
regard to the interests of the individual 
coparcener—according to the strict Hindu 
Law conception, it will be a misuse of 
language to say that the individual copar- 
cener has a half share or any share of the 
family property. It has to be noticed 
that despite the distinction between the 
coparcenery which involves the concep- 
‘tion of the property vesting in the copar- 
ceners and the larger body, the Hindu 
joint family, which includes coparceners 
and female members, the Privy Council 


1. (1866) 11 Moo.I.A. 75 and 89, 
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held that it will be a misuse to hold that 
the deceased son owned or had a half 
share in the family property. It is in this 
context that the Privy Council emphasis- 
ed the unique position of the kartha in a 
Hindu joint family in whom all powers are 
vested and who has the power to distri- 
bute the income towards the maintenance 
of all the members, male and female, by 
virtue of his duty. 


l 
34. The next case is more relevant for 
our discussion. Section 73 of the Ceylon 
Estate Duty Ordinance of 1938 provided 
as follows : 


“ Where a member ofa Hindu un- 
divided family dies, no estate duty shall 
be payable on any property proved to 
the satisfaction of the Commissioner 
to be the joint property of that Hindu 
undivided family.’ 


If the property that passed on the death 
of the sole surviving coparcerner Aruna- 
chalam Sr. was the property of a 
Hindu undivided family, no estate duty 
would be payable. But if it was his 
sole and exclusive property, owned by him 
as a single individual estate duty would 
be payable by the widows who took that 
property on the death of Arunachalam, 
Sr. The argument on behalf of the 
Revenue was, that the sole surviving 
coparcener, Arunachalam Sr. could have 
disposed of the properties in any manner 
he liked, either by gift or will ; there was 
no restriction in his powers, that nobody 
else bad any proprietary right over the 
family properties, that he was the sole and 
exclusive owner and it should therefore be 
held that when he died, the property that 
passed was not joint property of the Hindu 
undivided family but the separate, sole, 
exclusive property of a single individual. 
The Privy Council, confirming the deci- 
sion of the Supreme Court of Ceylon, 
rejected this argument on behelf of the 
Revenue., 


“The nature of the interest of a single 
surviving coparcener was the subject 
of exhaustive evidence by expert 
witnesses and their Lordships were 
referred to and studied numerous 
authorities in which in reference to 
his interest language was used not 
incompatible with his being regarded 
as the ‘owner’ of the family property. 
But though it may be correct to speak of 


him as the ‘owner’, yet it is still correct 
to describe that which he owns as the joint 
Jamily property. For his ownership is 
such that upon the adoption of ason 
it assumes a different quality ; it is 
such, too, that female members of the 


- family (whose numbers may increase 


have a right to maintenance out of it 
and in some circumstances to a charge 
for maintenance upon it. And these 
are incidents which arise, notwithstand- 
ing his so-called ownership, just because 
the property has been and has not ceased to 
be joint family property. Once again 
their Lordships quote from the judg- 
ment of Gratiaen, J.: ‘To my mind it 
would make a mockery of the undivided 
family system if this temporary reduc- 
tior of the coparacenary unit to a single 
individual were to convert what was 
previously joint property belonging to an 


- undivided family into the separate 


proper’. of the surviving coparcener.’ 
o this it may be added that it would 
not appear reasonable to impart to the 
Legislature the intention to discrimi- 
nate, so long as the family itself subsists, 
between property in the hands of a 
single coparcener and that in the hands 
of two or more coparceners. It was 
urged that already the difference is 
there since a single coparcener can 
alienate the property in a manner not 
open to one of several coparaceners, 
The extent to which he can alienate 
so as to bind a subsequently adopted 
son was a matter of much debate, But 
it appears to their Lordships to be an 
irrelevant consideration. Let it be 
assumed. that his power of alienation is 
unassailable ; that means no more than 
that he has in the circumstances the 
power to alienate joint family property. 
That is what it is until he alienates it, 
and, if he does not alienate it, that is 
what it remains. The fatal flaw in the 
argument of the appellant appeared to 
be that, having labelled the surviving 
coparcener ‘ owner’, he then attributed 
to his ownership such a congeries of 
rights that the property could no longer 
be called ‘ joint family property.’ The 
family, a body fluctuating in numbers 
and comprised of male and female members 
may equally well be said to be owners 
of the property, but owners whose 
ownership is qualified by the powers of 
the çoparceners. There is in fact 
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nothing to be gained by the use of the 
word ‘ owner’ in this connexion. It is 
only by analysing the nature of the 
rights of the members of the undivided 
family, both those in being and those 
yet to be born, that it can be deter- 
mined whether the family property 
can properl be described as ‘ joint 

ropertv’ of the undivided family. 
Fa dging by that test their Lordships 
have no doubt that the Supreme Court 
came to the right conclusion.” 


This is clear authority for the postion 
that even if there is only one coparcener, 
the property still continues to be the 
property ef the Hindu undivided family 
or Hindu joint family. 


35. In the decision in Gowli Buddanna v. 
Commissioner of Income-tax, Mysore, one 
Buddappa, his wife, his two unmarried 
daughters and his adopted son Buddanna 
were members of a Hindu undivided 
family. Buddappa died in 1952 and till 
then, during his lifetime, he was assessed in 
the status of manager of a Hindu undivi- 
ded family. After his death, the dispute 
arose whether Buddanna the son, who 
was the manager of the joint family 
consisting of himself, his mother, his 
wife and unmarried sisters, should be 
assessed as manager of the Hindu undivi- 
ded family or as an individual. The 
contention of the Revenue that he should 
be assessed as an individual and not as 
the manager of the Hindu joint family 
was rejected and the Supreme Court 
did not accept the contrary view enuncia- 
ted in the Privy Council decisions in 
Kalyanji Vithaldas v. Commissioner of Income- 
tax*, and Commissioner of Inccme-tax v. 
AP. Swamy Gomedalli®, After observing 
that in the Hindu system of law a joint 
family may consist of a single male 
member and widows of deceased male 
members, the Supreme Court referred to, 
with approval, the two Ceylon decisions, 
After extracting the aforesaid observa- 
tions of the Judicial Committee in the 
second case, viz., Accountant-General of 
Ceylon v. Ar. Arunachalam Chettiar 
the Supreme Court observed as follows 
at page 1529: 


1. (1966) 158. Ca; Po (1966) 1 I.T.J. 576: 
A.LR. 1966 S.C. 


2 ATR. 1937 PC. 36: ( 1937) 1 M.LJ. 
312 : LR. 641.A 28 

5 ATR 1937 PE 239. 

4; (1957) A.C, 540 : 34 LTR. (Sapp.) 42. 
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“ Property of a joint family therefcre 
does not cease to belong to the family 
merely because the family is represen- 
ted by a single coparcener who possesses 
rights which an owner of the property 
may possess. In the case in hand the 
property which yielded the income 
ally belonged to a Hindu undivi- 
deff family. On the death of Buddappa 
the family which included a widow and 
females born in the family was repre- 
sented by Buddanna alone, but the pro- 
perty still continued to belong to that 
undivided familv and income received 
therefrom was taxable as income 
of the Hindu undivided family.” 


After this clear pronouncement it is 
unnecessary to elaborate the matter 
further; it is settled law that the property 
will still continue to belong to the undivi- 
ded family when there is a sole coparcener 
and female members, even though the 
male member alone has the right to alie- 
nate or even gift or will away the entire 
properties. This reasoning of mine 
should not be understood as laying down 
that the male member and the female 
members have equal rights or are equal 
owners of joint family properties. I have 
referred to the aforesaid decisions and 
the principles of Hindu Law and the 
esoteric doctrines of the Hindu undivided 
family only to emphasise that the sole 
surviving coparcener or coparceners are 
not owners of the joint family properties, 
but it is the Hindu joint family as a unit 
composed of the male members and female 
members entitled to maintenance and 
marriage expenses that is regarded as the 
owner of the joint family properties. 
Thus, when properties are allotted for 
maintenance by the managing member, it 
is allotted to the members of the joint 
family which owns the properties. If, 
therefore, a Hindu female is a member of 
the joint family which owned the proper- 
ties, it would neither be accurate nor 
complete statement of the legal positio 
to say that the widow of a deceased 
coparcener has no right whatever in th 
relation to or over the joint family pro- 
perties, and that there is an acquisition 
of a right for the first time as and fro 
the date of the maintenance arrangement, 
The word “acquired” in sub-section 
(2) cannot comprehend such pre-existi 


rights, 





n 


36. It is, now settled law: that despite 
the Hindu Women’s Right to Property 
Act of 1937, the joint family continues as 
before without any severence of joint sta- 
tus. All the incidents attached to the joint 
family property continue to apply to all 
the members including the widow. Her 
share is subject to the incidents of survivor- 
ship and like the share of the malecopar- 
ceners, is,a fluctuating share and she can- 
not predicate the particular share to which 
she is entitled when the family is joint. 
The share to which she would be entitled 
will be determined as on the date she 
demands partition. (Vide Lakshmi Perumallu 
v. Krisnavenamma'. She cannot predicate 
that she is the owner of any particular item 
of joint family properties. The managing 
member will continue to have the same 

wers to alienate family properties and 
bare debts for purposes binding ba aa 
the joint’ family. She is not entitled to 
call upon the managing member to render 
an account of the management of the 
joint family properties. She cannot gift 
her busband’s share but she can only 
alienate for purposes binding upon her 
husband’s estate. Her right is only a 
right to, maintenance till the family 
remains joint just as in the case of a male 
member.. According to the aforesaid 
decisions’ of the Privy Council in the 
Ceylon case, the male coparcener in 
such a situation cannot be said to own any 
property; that principle should equally 
apply to the widow of a coparcener after 
the Hindu Women’s Right to Property Act. 
Virtually, her right is a right to mainten- 
ance so long as the family is joint. In 
such a situation, when the Hindu Succes- 
sion Acticame into force, all the decisions 
have uniformly taken the view that section 
14 (2) would not apply on the ground 
that there was no acquisition’ by the 
widow after the Hindu Succession Act, 
but she had already owned the right. As 
I have 'endeavoured to point out, in 
strict legal theory, it is really a right to 
maintenance so long as the family is joint. 
The same principle should apply where 
a Hindu widow is only entitled to mair- 
tenance as against the family properties 
without. a right to a share. 


1 
t 
' 
1 
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37.° Besides what I have mentioned 
above, there are other weighty reasons 
for holding that property allotted in lieu 
of maintenance cannot be regarded as 
property acquired without any pre-exist- 
ing rights within the meaning of section 
14 (2). The first is the principle underly- 
ing a family settlement. It is difficult to 
visualise such an arrangement materialising 
without the conception of the oy 





settlement ; indeed such a notion of famil 

settlement is necessarily implicit in it. 
It has to be naturally presumed that at 
the panchayat the widow must have made 
a claim for allotment of properties claim- 
ing ‘x? acres, the claim being resisted 
by the surviving coparceners either on 
the ground that the widow is only entitled 
to recurring payment in money or on the 
ground that the widow is entitled to ‘‘y” 
acres, only and that ultimately the pancha- 
yatdars resolved upon an allotment of 
t w” acres. The question is not whether 
she waslegally entitled to claim and insist- 
ted upon allotment of properties, or 
whether her right under the Hindu Law 
was a restricted right, simply confined to 
recurring payment of morey or in kind. 
The real questicn is, if, as a matter of fact, 
she made a‘claim and insisted in that 
claim for the allotment of properties 
asserting that she had “that right” an 

ultimately some properties were so allot- 
ted, such allotment is in the right assert 
by her and thereafter it is not open for 
the other side to contend that the pr 
perties were not given in recognition of 
the right asserted by her, whether a 












founded or otherwise. This basic prin- 
ciple which underlies the conception o 
a famıly settlement is well settled. I 
may refer to the classical statement of the 
law, by the Privy Council in the oft 
quoted case of Khunni Lal v. Govind 
Krishna Narain, (Olservations of Ameer 


Ali) in which the Privy Council 
completly approved the following 
statement of the law expressed by 


the High Court of North-West Provinces 

in a very early case: 
“The real nature of the compromise 
is well expressed in a judgment of the 
High Court of the North-West Pro- 
vinces in 1868 in the suit of Mewa 
Kunwar against her sister Chhattar 
Kunwar’s husband—Lalla Oudh Beharee 








1. (1911) LL.R. 33 All. 356 at 367: L.R. 38 
LA, 87; 21°M,L.J. 645 (P.C). 
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Lal v. Ranse Mewa Koonwer.1 The 
learned Judges'say as follows: 


‘The true character of the transaction 
appears to us to have been a settle- 
ment between the several members of 
the ‘family of their disputes, each one 
relinquishing all claim in respect of 
all property in dispute other than 
falling to his share, and recognising the 
right of the others as they had eviously 
asserted il to the portion allotted to them 
respectively, It was in this light, rather 
than as conferring a new distinct title 
on each other, that the parties themselves 
seem to have peparded | the arrangement, 
and we think that it is the duty of the 
Courts to uphold and give full effect 
to such an arrangement.’ 


Their Lordships have no hesitation 
in adopting that view.” 
The Supreme Court in Saku Madho 
Das v. Mukand Ram®, followed and applied 
this well settled rule enunciated by the 
Privy Council in the decision referred to 
above. At page 10, the Supreme Court 
observed as follows: 
“ But before doing that, we will pause 
to distinguish Rani Mewa Kuwar v, 
Rani Hulas Kuwar?, Khunni Lal v, 
Govind Krishna Narain, 4 and 
Ramasumran Prasad v. Shyam Kumari, ®, 
It is well settled that a compromise or 
family arrangement is based on the 
assumption that there is an antecedent litle 
of some sort in the parties and the agreement 
acknowledges and defines what that ts, each 
party relinquishing all claims to pro- 
perty other than that falling to his 
share and recognising the right of the others, 
as they had previously asserted it, to the 
portions allotted to them respectively. 
That explains why no conveyance is 
required in these cases to pass the 
title from the one in whom it resides 
to the person receiving it under the 
family arrangement. Jt is assumed that 
the title claimed by the person receiving the 
property under the arrangement had always 
resided in him or her so far as the property 
falling to or her share is concerned and 
therefore no conveyance is necessary.” 


1. (1868) 3 Agra H.C. Rep. 82, 

2, (1955) S.C.J. 417 : (1955) 2 S.C.R. 22: 
(1955) 2 M.LJ. (S.C) 1. 7 

3. (1874) L.R. 1 I.A. 157: 13 Beng.L.R. 312. 

4. (1911) 21 M.LJ. 645 : LL.R. 33 All. 356 : 


L.R. 38 L.A. 87 ŒC). 
5, (1922) L.R. 49 LA. 342 : 44 MLJ. 751, 
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38. Tt is thus clear that the decision of 
the panchayat allotting lands to 
Nallammal was not a fresh acquisition 
out and out, without any pre-existing 
rights, but was based upon the assumption 
that there was an antecedent right and 
title of some sort in Nallammal,- that the 
agreement acknowledged that right an 
that the properties were allotted in 
recognition of the right that was assert 
both prior to and in the course of the 
proceedings before the panchayatdars, 
The surviving coparceners cannot be 
allowed to contend that the widow had 
no pre-existing right, i.e., the right to 
claim allotment of properties and that 
such a right never resided in her. 


Tt will be an extraordinary state of 
law and would cut at the root of the 
basic principles of law of family settlements 
if one party to the family settlement 
should later on be permitted to require 
the other party to prove her title to the 
properties, allott Let us təke the 
amiliar case of a family settlement þe- 
tween the widow on the oneside and the 
adopted son on the other, where the 
dispute was whether the adoption was 
true in fact and valid in law, the adopted 
son, claiming as such, the entire properties 
of the family. The adopted son, at the 
time of the dispute, might have been 
ready with his evidence to substantiate 
his claim before the panchayatdars or 
he would have actually adduced such 
evidence before them, and on a conside- 
ration of all the aspects, the panchayat- 
dars would have settled the dispute by 
giving him a portion of the estate. In 
such a situation, it is obvious that there- 
after it would not be open to the widow 
to claim back the properties putting the 
adopted son to proof of the factum and 
validity of the adoption, because the 
legal consequence of such a family 
settlement is that the right and title 
always resided in the adopted son at 
such, 
39. The matter may also be considered 
from a slightly different aspect which 
leads to the same inference. It is now 
settled Jaw that if a widow files a suit 
for maintenance and asks for a charge 
(in the plaint) over the immovable 
properties in the hands ofthe surviving 
coparceners, the doctrine of lis pendens 
applies, on the principle that the “right 
fp “immovable property”? is directly and 


1) l 
l 
specifically in dispute. When the charge 
is ultimately granted, it dates back to the 
- institution oF the suit. If, during the 
pendency of such a suit, the dispute is 
compromised and some properties are 
allotted for maintenance, it is difficult to 
hold that such an allotment is property 
* acquired’ within the meaning of section 
14 (2), when, from the date of the institu- 
tion of a suit claiming a charge, a right 
in respect of all the properties involved 
in the suit is created in favour of the 
widow, and that right is settled by acom- 
promise. A right to immovable property 
over all the family properties, en masse, 
which originated or came into being from 
the date of the institution of the suit, 
is settled by a compromise or decree of 
Court over specific on the principle 
underlying section 52, Transfer of Property 
Act. It is} analagous to ‘the case of a 
Hindu widow succeeding to a mortgage 
in the name of the deceased husband 
and subsequently the mortgagor selling 
the mortgaged property to the widow in 
satisfaction'of the debt. It will be illogical 
and wrong to hold that when a Hindu 
female acquires property though in one 
sense, under a distinct route of title, subse- 
quent to the death of her husband, section 
14 (2) would apply. To put it differently, 
it is-wrong to say that section 14 (2) 
could be ruled out only in cases where the 
widow got; the property on inheritance 
and throughout kept !he same identical 
property without either converting it or 
exchanging it or entering into some other 
arrangement concerning the same, 


40. The same principle ought to appl 

where the widow makes a claim for rain 
tenance outside Court, before the surviv- 
ing members, with or without convening 
a panchayat. The widow could have 
straightaway insisted and asked for an 
allotment of properties, which situation, 
I have dealt with in the preceding discus- 
sion. If the widow, howéver, had asked 
only for money payment, but at the same 
time coupled with a claim for a charge, 
the moment she makes such a demand, 
there is undoubtedly a dispute concerning 
rights to and over immovable properties. 
It is impossible to hold that the settlement 
of such a dispute involving her rights to 
immovable! property is property acquired 
under section 14 (2). Section 52 of 
Transfer ofiProperty Act comes into opera- 
tion when such claims are followed by a 
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proceeding in Court ; but.if such a claim 
is settled without any proceeding in Court 
the principle of the family settlement 
comes into play. In either case, the 
principle is, title or right to immovable 
properties was inhering in the widow 
before the allotment. 
41, I shall next consider the question 
(de hors the conception of family settle- 
ment) whether a Hindu widow has a 
right to insist upon allotment of 
immovable properties; it is obvious 
that if she has such a right, the 
actual allotment cannot amount to pro- 
perty acquired within the meaning of 
section 14 (2). 
42. My attention was not drawn to 
any decision or any statement in text-books 
of Hindu law to the effect that the widow 
has no right to ask for allotment of pro- 
porties towards her maintenance, that 
er only right is the limited right to ask 
for a provision for a recurring payment. 
Indeed, from the cases to which I shall 
presently refer, it will be seen that the 
widow is entitled to make a claim for 
allotment of properties (dependin 
upon the resources cf the family) and sh 
is not compellable to take a recurrin 
payment in lieu of maintenance. It is 
settled law that the managing member 
of a joint family or the guardiat of a minor 
can alienate or allot properties to the 
widow cf a deceased coparcener in lieu 
of maintenance either absolutely or for 
the erjoyment by the widow during her 
lifetime, depending upon the resources 
of the family, and other relevant conside- 
rations. For instancc, a joint family may 
own lands in several villages and a woman 
who became a widow in her young age may 
be living in her native place in healthy 
surroundings with a good temple, etc., 
and the joint family may own lands in 
that village also. I do not see why, in 
such a case, the widow (either outside 
or in Court- proceedings) would not be 
entitled to insist upon an allotment of 
those lands in lieu of maintenance to 
enable her to live in that village in com- 
fort, due regard being had to the resources 
of the family. What is the principle 
of law which entitles the surviving copar- 
ceners, who have taken the share of the 
deceased husband, to insist that the widow 
must be content with a recurring money 


payment depending upon their tender 
mercies every month? I am not 
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prepared to hold that the Court would 
not be justified in recognising such a right 
of the widow to ask for that specific 
settlement. I may first refer to the oft- 
quoted statement oflaw by Lord Robertson 
in Rewa Prasad Sukal v. Deo Dutt Ram 
Sukalt, that it is mot an unnatural 
and unaccustomed mode of dealing unth the 
property if it is given to the widow of a 
deceased coparcener towards her mainten- 
ance aid that it is a well-known practice 
amongst the members of an undivided Hindu 
Family. 

43. I may next refer to a Bench decision 
of this Court in Seent Ammal v. Angamuthu 
Nadar?. In that case a minor son filed a 
suit for partition against his father, who 
was the third defendant. The father’s 
step-mother was the first defendant and 
the father’s step-sister was the second 
defendant. The father had given.some 
properties to the first and second defen- 
dants with full powers of alienation in full 
satisfaction of the first defendant’s claim 
for maintenance and the second defen- 
dant’s claim for maintenance till her 
marriage etc. The son questions this 
act of the father and the Bench held that 
an outright allotment of family property 
by way of provision for maintenance is not 
necessarily beyond the powers of a family 
manager. 


44, In T.R. Sundaram Atyar v. Subbammal 
and another®, the Bench of this Court 
held that an absolute alienation of joint 
family properties to the maintenance 
holder in lieu of maintenance is not illegal 
if it was not excessive or unreasonable. 


45. In Yeshwant v. Daulat,* it was 
observed that it is quite in keeping with the 
sentiments of a Hindu father-in-law to assign 
some portion of the joint family property to his 
widowed daughter-in-law in lieu of her right 


to maintenance. 


46. I may next refer to the decision of 
Sundaram Chetty, J., ia Seethiah v. 
Aravapalli Mutyalu®, in which the guardian 
of male sole surviving coparcener gave 
away a portion of the joint family proper- 
ties to the widow of the deceased brother 





1. (1900) LL.R. 27 Cal. 515 at 519 (PC): 
2. (1912) 13 I. C. 802 : (1912) 1 M. W.N. 
3. ALR. 1916 Mad. 554. 
5, 


A.I.R. 1926 Nag. 129. 
A.LR. 1931 Mad. 106. 


THE MADRAS LAW: JOURNAL REPORTS 


[1971 


in lieu of her claim for maintenance, and 
when it was later on questioned, itwas held 
that the settlement of the claim of the 
maintenance-holder by allotment of some 
Popane is well within the competence 
of the natural guardian and not nd 
his powers. The relevant cases on the 
point are referred to in this decision. 


47. It is true thatthe managing member 
of the joint family is entitled to be in 
possession of all the joint family properties 
till a partition takes place, and on thi 
aspect there is no difference between a 
male member and a female member. 
Even so, it has been held that a male 
member is entitled to sue for maintenance 
without asking for partition. In Cherutty v, 
Nagamparambil Ravu,1 a Bench of this 
Court held, differing from the Bombay 
view, that if there is a right to mainten- 
ance there must be an appropriate remedy 
when that right is asserted or denied, and 
that it would work in justice if the appro- 
priate remedy is denied. The ch 
also held that the daughter also is equally 
entitled to file a suit against the managing 
member for maintenance even when the 
family is joint and the personal liability 
of her father is not a bar to the daughter 
to enforce her claim for maintenance 
against the managing member of the 
joint family properties. In taking this 
view, Leach, G.J., and Krishnaswami 
Ayyangar, J., who delivered separate 
judgments, have referred to the discussion 
in the Full Bench decision of this Court 
in Subbayya v. Ananta Ramayya?, about the 
nature and origin of the right to mainte- 
nance. While discussing this matter, 
Ramesam, J., at page 98 had stated that 
the right to maintenance of the daughter 
is a historical remnant of an original share 
in the properties and that when the 
daughter’s right is so viewed, it cannot 
be said that the daughter’s interest is not 
“an interest in the property” and that 
the right of the daughter is a real right 
over the joint family properties. The 
important principle underlying this Bench 
decisionin Cherutty’s case}, is that while the 
family is joint, the member of the joint 
family, whether male or female, is entitled 
to ask for maintenance (either outside 
Court or through Court proceedings) 
and there should be an appropriate 





1. LLR. vow Mad. 830: (1940) 2 M.L.J. 
358 :A.LR. 1940 Mad. 664 


2. (1930) LL.R. 53 Mad. 84 : 57 M.LJ. 826. 
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remedy for working out this right. What 
is the appropriate remedy and in what 
form the relief should be granted, would 
depend upon the facts aie circumstances 
ofeach case. The reliefwhich is awarded 
by the Court ultimately is what the Court 
considers the claimant is entitled to under 
the Hindu ‚Law if such a right had been 
asserted before the commencement of the 
proceedings in Court. If the Court has 
ample jurisdiction to allot specific items 
of properties, such an allotment is made 
on the recognition of such a right alread 
inhering in favour of the party concern 
It is obvious that the Court cannot award 
that relief if the party was not entitled to 
that relief but only entitled to a payment 
of money. | In this connection, I may also 
refer to the Bench decision of this Court in 
Ramayya Goundan v. Kolanda Goundan}, in 
which it was held that it is perfectly within 
the competence of the manager of a Hindu 
joint family, to allot individual members 
sufficient portion of the family properties 
having regard to the status and circum- 
stances in order to enable the individual 
member tollive in comfort. Krishnaswmi 
Ayyangar, J ., Stated the law in these 
terms at page 912: 

| 


1 
i 
4 
| 
1 


“T think it is perfectly within the com- 
petence of the manager of a Hindu 
family to allot to individual members of a 
Sufficient ‘portion of the family property 
having regard to its status and circumstances 
in order to enable them to maintain them- 
selves outi of its income. So long as the 
provision is fair and reasonable and the 
manager, acts in good faith without 
making ithe occasion a pretext for 
favouritism or injustice the arrangement 
would be upheld by the Court as within the 
powers of the managing member. For, 
it cannot be denied that every member 
of the family while it remains joint 
has a right to be maintained out of the 
common; assets. When the manager 
proceeds bona fide to satisfy such a claim 
which is plainly the inherent right of 
every member, he is merely discharging 
a duty incumbent upon him under the 
law. In fact, the propriety of his 
act in this behalf cannot be questioned.” 


In this respect, there cannot be any 
difference, between the right of a male 





1. LL.R.] (1940) Mad. 322: (1939) 2 M.LJ. 
639 : A.LR.) 1939 Mad, 911. 


CHELLAMMAL v. NALLAMMAL (Ramamurti, J.). 


459 


member and the right ofa female member, 
especially when it is borne in mind that 
the widow’s right for maintenance as 
against the joint family properties in 
the hands of surviving coparceners is a 
relic of the rights the husband’s share in 
the family properties. Why I consider 
these cases discussed above, (which dealt 
with the question of the legality and vali- 
dity of the act of the managing member of 
the joint family in making specific allot- 
ments for maintenance or in giving away 
properties to female members absolutely 
or for enjoyment during their lifetime in 
lieu of maintenance), as of relevance, is 
that the act of the managing member 
can be upheld only if the other party to 
the arrangement had such a right and 
is entitled to that kind of relief. The 
managing member, undoubtedly, is 
exercising his right or discharging his 
duty or obligation as the managing 
member. But, when it is said that such 
acts are within his authority and not in 
excess of his powers, it necessarily carries 
with it the notion that the other party 
has got the correlative right to insist 
upon such a provision. In other words, 
the right of the female member to insist 
upon that particular remedy, of allot- 
ment of properties in lieu of maintenance 
(of course due regard being had to the 
resources and circumstances of the family) 
is inseparably connected with the power 
or/and duty of the managing member to 
comply with or satisfy that demand of 
the female member. 


48. At this stage, I may refer to a 
Bench decision of this Court in Lingayya v. 
Kanakamma1, in which the Bench had 
observed that Hindu widows of copar- 
ceners are entitled to a portion of the 
estate in their enjoyment during their 
lifetime. It is useful to extract the 
Statement of Jaw at page 154 as follows: 


‘© The wives of the male coparceners in 
a Hindu family are not entitled to 
equal shares with the males in the 
family estate, nor do they take their 
husbands’ shares by representation on 
their death, but in place thereof they 
are entitled to a portion of their estate for 
their enjoyment during their lifetime sufficient 
to maintain them in comfort according to 
the means of the family. This is an 


1. (1915) I.L.R. 38 Mad. 153 : 28 M.L.J. 260. 
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absolute right due to their membership 
in the family and does not depend on 
their necessity arising from their want 
of other means to support themselves. 
At a partition made by the husband 
during his lifetime between his sons, 
his wife was at one time entitled to an 
equal share with his sons. Mitakshara, 
Chapters 1 and 2, slokas 8 and g. 
According to the Dayabhaga, the 
husband’s undivided share descends 
to his widow in its entirety. According 
to Katyayana, the widow may claim 
either a portion of the estate or an 
allowance for her maintenance. The 
same view is maintained by Vrihas- 
pathi Sze G. Sirkar Sastri’s Viramit- 
rodaya, page 173.” 


This is binding upon me and my atten- 
tion has not been drawn to any decision 
taking a contrary view. 


49. There is an interesting and useful 
discussion about the origin of the right 
of maintenance of a deceased coparcener’s 
wife against the joint family properties 
in the hands of surviving coparceners in 
N. Varahalu v. Sithammat, and in 
Golapchandra Sarkar Sastri’s Hindu Law, 
Eighth edition at pages 234, 278 and 
545. At page 540, the learned author 
has referred to the right to maintenance 
as the legal incidents of a legal right to 
property. The learned author observes 
as follows: 


“ But all this is open to objection that 
the right to maintenance being a 
right to property, which the law confers 
on one person against another, and 
annexes it to some estate, why 
should any such extraneous conside- 
ration affect it in the manner set forth 
above, when the law does not say so? 
It is, therefore held that improvement 
of her financial consideration is no 
ground for reducing the maintenance,” 


The head-note in N. Varahalu v.Sithamma}, 
may be extracted to show that the right 
to maintenance cannot be regarded as 
restricted to a mere claim for payment of 
money and that it is inseparably linked 
with the subordinate co-ownership 
or certain rights in the joint family 
properties :— 


1. (1961) 1 An.W.R. 42: A.LR. 1961 A.P. 
272 (F.B.). 
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“ The basis of the right of a widow is 
not her want of means to support 
herself. It arises out of her being a 
member of her deceased husband’s 
family. At one time, she was entitled 
to a share when the sons came to a 
partition. The present right of a 
widow to maintenance is a relic of a 
claim to a share in the family property 
such a right must be an absolute and 
an unconditional one and cannot be 
hedged in with conditions such as 
the absence of private means, etc. 
The person who inherits the property 
of the husband of the widow or any 
person to whom the property survives 
on account of the death of the co- 
parcener would take it only subject to 
the obligation to maintain the widow.” 


Observations in some of the decisions to 
the effect that the right to maintenance 
is purely a personal claim and it is not 
a right to property as such should be 
understood in the context in which they 
occur. Such observations are made in 
cases where there is a dispute between a 
maintenance holder and either a Court- 
auction purchaser or a creditor who 
attaches the properties or a bona fide 
purchaser satisfying the conditions of 
section 39 of the Transfer of Property 
Act. In other words, where it is a claim 
of priority as between the maintenance- 
holder on the one hand and any one of the 
parties mentioned above, on the other, 
Courts have held that till a charge is 
crcated or the properties are ear-marked 
the right of the maintenance-holder cannot 
be enforced. On the same reasoning it has 
been held that till the maintenance-holder 
works out the right and get a charge 
declared or get some properties allotted, 
it will be open to the surviving coparceners 
to alienate the properties subject to the 
conditions in section 39 or they may sell 
the properties for necessity or purposes 
binding upon the family. It is true that 
the paramount power of the manager to 
alienate the properties will prevail over 
the claim for maintenance of a widow of a 
deceased coparcener, till the right of the 
widow is crystalised and either a charge 
is created on properties or they are allotted 
in lieu of maintenance. In my view, it is 
not right to rely upon the observations 
made in those contexts to hold that a claim 
to maintenance has no semblance of right 


connected with the joint family properties, 


I i CHELLAMMAL v. NALLAMMAL (Ramamurti, J.). 


I t may be appropriate to quote the follow- 
ing criticism of the decisions by the learned 
author (Golapchandra Sarkar Sastri, 
8th Edition) which is found at page 533 : 


< There cannot be any doubt that under 
Hindu Jaw the wifes or widow's 
maintenance is a legal charge on the husband’s 
estate: but the Courts appear to hold, 
in consequence of the proper materials 
not being placed before them, that it is 
not so by itself, but is merely a claim 
against | the husband’s heir, or an 
equitable charge on his estate ; hence 
the husband’s debts are held to have 
priority unless it is made a charge on the 
property by a decree.” 


The following passage in Secretary of State 
v. Ahalyabai!, may be extracted : 


“The plaintiffs are clearly entitled 
under the Hindu law to have their 
maintenance and marriage expenses 
defrayed from the property attached. 
Under the Hindu law, if a coparcener 
takes the property of another deceased 
coparcener by survivorship, he takes it 
with the burden of maintaining the 
widow and unmarried daughters of the 
deceased coparcener. Jt cannot be said 
that this right of maintenance is merely 
personal in the sense that it has no reference 
to the property which he gets by survivorship. 
A distinction has been drawn in some 
cases between a Hindu’s obligation to 
maintain his wife and his obligation 
to maintain the widow of his coparcener. 
It is said that his obligation to maintain 
his own wife is a personal obligation 
while the obligation to maintain the 
widow; of a coparcener is not personal, 
It means the husband is bound to main- 
tain his wife even though he has not got 
any property from his father, and that 
his obligation to maintain his wife is 
independent of possession of any pro- 
perty, while the obligation of one copar- 
cener to maintain the widow of a 
deceased coparcener whose share in the 
property he gets by survivorship is an 
obligation which attaches to that pro- 
perty.. In other words, because he 
gets that property by survivorship and 
because his interest in the joint pro- 
perty is thus enlarged, he is bound to 
maintain the widow of the deceased 
Pees eae oe eas 


1. ALR. 1938 Bom, 321. 
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coparcner who had a right to be main- 
tained out of the property which he 
takes by survivorship. In that sense the 
property which he takes by survivorship 
is burdened with the obligation to 
maintain the widow. It may be that 
in the technical language it may not 
fall within the definition of ‘ charge’ 
under section 100, Transfer of Property 
Act. This charge is a later creation 
by statute, but the Hindu law has 
always regarded the widow’s right as a 
burden on the property. Jt has thus been 
held that the right of maintenance attaches to 
re property itself which is taken by survivor- 
Si EA 


50. I may also refer to the early Bench 
decision of Calcutta High Court in 
Srinath Das v. Probhat Chandra Das1, where 
in a suit for partition, one of the copar- 
ceners was not heard of for several years 
and on the question of addition of parties, 
the Bench held that it will be right to 
implead the wife of the coparcener 
concerned. In rejecting the argument 
that the wife has no right whatever in the 
properties, the Bench observed as follows: 


“* Besides, as a Hindu wife, she had a 
right of maintenance enforceable against 
the estate of her husband. (Jagan- 
nath’s Digest Tr. Colebrooke, Book IV, 

- Chapter I, section 1, Article 45, 
Sonatun Bysak v. Sreemutty Fugut Soondree 
Dossee®. Indeed, a Hindu wife’s right 
to maintenance has been attributed to a 
kind of identity with her husband in 
ee ai tight, though her right may 

of a quite subordinate character, but 
it is by virtue of this right that she gets 
a share equal to that of a son when 
partition takes place at the instance of 
male members (Jamna v. Machul Sahu®, 
West and Buhler’s Digest of Hindu Law, 
grd Edition, pages 362, 392). From 
this point of view, it is impossible to 
hold that she had no interest whatso- 
ever in the property, and we are of 
opinion that when the partition takes 
place, the share of her husband may 
be appropriately made over to her, 
to be held by her on his behalf during 
his absence.”” 


1. (1910) 6 I.C. 244 at 247 : 11 C.L.J. 580, 
2. 838-80) 8 M.I.A, 66. 
3. (1878-80) I.L.R. 2 All. 315. 
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51. The next questicn is what is meant 
by the words ‘‘ Prescribe a restricted estate 
in such property” in section 14 (2). If 
there is nothing in the context and 
the surrounding circumstances as is often 
called, i.e. “‘ the evil or the mischief that 
is sought to be remedied and the social 
reform which was sought to be introduced 
by the legislature”, it must be realised that 
if property is given to a person with a 
condition that he should have no powers 
of alienation whatever, it would amount 
to prescribing a restricted estate. In the 
case of properties allotted to Hindu 
females at a partition, the Courts have 
ruled out sub-section (2) to section 14 on 
one of two grounds or on both. (a) The 
roperty has already been acquired by the 
fae before the actual partition as ` evi- 
denced by the partition deed and (b) the 
condition in the partition deed prohibiting 
alienation is more the statement or declara- 
tion of the legal position of the nature of 
the estate allotted 46 the Hindu females 
at the family partition, i.e., just explaining 
or enumerating the legal incidents attached 
to the property given to a Hindu female 
at a family partition. In Gadam v. 
Venkataraju1, the adoptive son executed a 
deed of maintenance in favour of the 
adoptive mother which contained a clause 
that the adoptive mother can only enjoy the 
fruits or income from the property and cannot 
make any alienation. Chandra Reddy, C.J., 
delivering the judgment on behalf of the 
Bench first ruled out section 14 (2) on the 
ground that the arrangement was not an 
acquisition for the first time, but was 
merely a recognition of her pre-existing 
right for maintenance. On the question 
whether the imposition of the condition 
against alienation would amount to “‘pres- 
cribing a restricted estate,” the learned 
Chief Justice observed as follows: 


“The restriction referred to above 
merely set out the legal effect on her estate as 
matntenance-holder. This was another 
way of stating that the widow could 
have a life estate in the property and 
that she is to enjoy these properties 
in lieu of her maintenance. It is not 
disputed that a maintenance-holder 
cannot alienate properties beyond her 
lifetime. Her rights cannot be equated 


1. (1964) 2 An.W.R. 470: A.LR. 1965 A.P. 
66. 
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to widow’s estate. In these circum- 
stances, the instant case fails outside 
the scope of sub-section (2) and is 
governed by sub-section (1) of section 
14”. 
In Sampathkumari v. Lakshmi Ammal! two 
co-widows who had taken the properties 
as the heirs of their husband, entered 
into a partition arrangement in 1946 
dividing the properties into equal shares 
with a condition that after their lives, 
the properties mentioned in the two sche- 
dules should go to the heirs-at-law. The 
argument that this amounted to prescrib- 
ing a life or restricted estate and nothing 
more was not accepted. It was observed 
that the clause merely declared the legal 
incidents or what would otherwise have 
happened to the properties allotted to the 
two widows at the partition. 


52. I may also refer to the following 
observations: 


In Lachhia Sahuain v. Ram Shankar Sah*: 


“The restriction referred to above 
merely set out the legal effect on her estate 
as maintenance-holder. This was another 
way of stating that the widow could have 
a life estate in the property and that she 
is to enjoy these properties in lieu of 
her maintenance. It is not disputed 
that a maintenance-holder cannot alien- 
ate properties beyond her lifetime.” 


It is unnecessary to refer to other cases 
and it is sufficient to refer to the recent 
unreported judgment of the Supreme 
Court delivered on aist January, - 
1969, in Nirmalchand v. Vidyawanthi®, 
In that case, there were two brothers, 
Aminchand and Lakshmichand, - who 
owned considerable properties, agri- 
cultural as well as non-agricultural, 
situated in several places, some of them 
in the then territory of Pakistan, 
before the partition. The brothers parti- 
tioned the non-agricultural properties 
sometime in 1944. Thereafter, Lakshmi- 
chand died leaving behind Nirmalchand 
his son through his predeceased first wife, 
his second wife Subhrai Bai and his daugh- 
ter through her, Vidyawanthi. There 
was a partition evidenced by a deed 
a eee 

1. LL.R. (1962) Mad. 832: (1962) 2 M.L.J. 
464: ALR. 1963 Mad. 50, 

2. A.LR. 1966 Pat. 191 at 197, 

3. C.A. No, 609 of 1965, 
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between Aminchand, the other brother, 
and Lakshmichand’s son Nirmalchand 
and Lakshmichand s second wife Subhrai 
Bai. With regard to the properties 
allotted to!Subhrai Bai, the deed con- 
tained a specific provision as follows : 
‘€ Subhrai Bai will be entitled only to the 
user of this land. She will have no right 
to alienate|it in any manner. She will have 
only life interest in it.” 


Subhrai Bai died some time in 1957 leav- 
ing a will dated 18th June, 1957, in favour 
of her daughter by which she gave away the 
properties allotted to her under the parti- 
tion deed. | On the merits, the Supreme 
Court held| that Subhrai Bai had a share 
in the properties as the widow of her hus- 
band and the properties were allotted in 
lieu thereof. Even so, it was argued 
that it wasl a restricted estate within the 
meaning ofjsection 14 (2) and reliance was 
placed on| the clause extracted above. 
The Supreme Court rejected this argu- 
ment holding that the recital in the 
deed in question that the widow should 
have only a life interest in the properties 
allotted to|her share and she will have no 
power of alienation is a mere recording of 
the true legal position, and it would not 
amount to prescribing a limited estate. 
From this| decision it is clear that the 
use of the words ‘‘ to enjoy the property 
for life only without any powers of aliena- 
tion ” or the use of words to similar effect 
is not decisive of the question. In a vast 
majority of cases, they are words describ- 
ing the legal incidents or the actual legal 
position. |For instance, if a man gives a 
certain property with all powers of aliena- 
tion to ‘4? and to his heirs at a law, the 
words ‘ heirs-at-law’ are not mere words 
of purchase, but are words of limitation, 
the words| ‘heirs at law’ in the context 
being used to merely declare what would 
happen according to law after A’s death. 
It is familiar knowledge that in all such 
partition ents between the 
widow of'a deceased coparcener and the 
surviving coparceners, the husband’s share 
is given to the widow concerned with such 
recitals in the partition deed that the 
widow should enjoy the properties for her 
lifetime without powers of alienation. If 
those words are regarded as prescribing 
a restricted estate under section 14 (2), 
the object of the legislation would „be 
easily defeated. This essential distinction 


in construing the words, as merely stating 
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the legal effect of the transaction, as dis- 
tinguished from prescribing a restricted 
estate, under section 14 (2), has not been 
considered in many of the decisions which 
had applied section 14 (2). The back- 
around of the transaction, the pre-existing 
relationship of the parties, if any, as 
distinguished from the parties being 
absolute strangers and whether they have 
any claim upon the property in praesenti 
or in a contingency, are all aspects which 
should be taken into account in determin- 
ing whether a particular stipulation in 
the deed comes under section 14 (2), or it 
is merely expressing the legal incidents 
of the right created. For instance, if 
a person gives his properties to a stranger 
* A? a Hindu female for her lifetime with- 
out any powers of alienation, and the 
vested remainder to some other strangers 
‘H, ‘C?’ and ‘D, it cannot be said that 
the estate of the Hindu female ‘A’ is not a 
restricted estate. The relationship of the 
parties taken along with the fact that 
the vested remainder has been specifically 
vested in certain specified individuals, may 
be of relevance in interpreting the docu- 
ment. Taking anotber illustration: 
Certain properties may be allotted to a 
Hindu female along with othe: persons 
males or females and separate interests 
or separate items might have been carved 
out in favour of the Hindu females and 
the other parties, and such a provision 
may also be followed by a restraint against 
alienation, and a further provision that 
the property should be taken after their 
lifetime, by certain named parties, The 
fact that a Hindu female and other 
strangers are clubbed together and the 
same identical provision is made for all of 
them is a strong circumstance to hold 
that it is ‘‘ prescribing a restricted estate” 
and that the conditions mentioned in the 
documents are not words employed merely 
to describe the legal incidents. It is 
unnecessary to further illustrate. 


53. At this stage, I want to refer again 
to the important aspect which has been 
adverted toin some of the decisions includ- 
ing the latest decision of the Supreme 
Court reported in Badri Pershad v. Smt. 
Kanso Devi}, in which it is emphasised that 
the object of section 14 is only to remove 
the disability on women imposed by law 
and not to interfere with contracts, grants 





1. ALR. 1970 S.C. 1963 at 1966, 
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or decrees. This note of warning, will 
have to be applied with caution so as not 
to defeat the provisions of the Act. 
The Court must take an overall picture of 
the entire situation and determine, whe- 
ther the predominent idea, in the transac- 
tion is in the realm of Hindu Law, and 
restraints are imposed on women in view 
of the prevalent notions existing then, 
or is the transaction predominently in 
the realm of contracts. There is bound 
to be overlapping and in the same field 
considerations of Hindu Law or alter- 
natively the effect and operation of 
individual contracts may operate. In 
either of the categories of the arrange- 
ments the notion of a contract is substan- 
tially involved and so the problem cannot 
be solved in the abstract. It will have 
to be solved in the light of all the facts and 
circumstances, in particular, bearing in 
mind that the Explanation refers -to 
acquisitions and grants even from third 
parties and strangers and the word 
“limited owner’ in the section is not used 
in the sense of a Hindu female necessarily 
linked up with the notion of a reversionary 
succession, but to denote a mere limited 
owner, in contrast to the notion of an 
absolute owner. 


54. The next aspect is the question 
whether section 14 (2) would apply only 
to arrangements reduced to writing or it 
would cover oral arrangements also. 
The argument that in section 14 (2) is 
confined to arrangements reduced to 
writing, it would amount to attributing, 
an intention to the Legislature, to discrimi- 
nate between transactions reduced to 
writing and oral arrangements, even 
though in law both are equally valid and 
operative, should not be over-stressed. 

e word ‘‘ prescribe’? has a well-defined 
and well-understood legal meaning and 
unless there is something compelling in the 
context to the contrary, that word must 
receive the natural meaning. In ‘* Words 
and Phrases” by West Publishing an 

any, Volume 33, page 412, it is pointe 

cuit That the er ““prescribe” has a well- 
defined legal meaning, t.e., to lay 
down beforehand as a rule of action, 
to ordain, appoint, define authori- 
tatively. In Murray’s Dictionary, 
Volume 7 at page 1298, it is stated 
that the word “prescribe“ means to write 
before, to appoint or direct in writing; 
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to write or lay down as a rule or direction 
to be followed; to appoint, ordain, direct, 
enjoin, to limit, restrict or restrain. The 
same meaning is to be found in Webester’s 
New International Dictionary, Volume 2, 
page 1698. Indeed the compelling con- 
text and the other words found in section 
14 (2) which precede and follow the 
word “‘ prescribe” clearly lead to the 
inference that that word has been used 
in the well-defined and well-understood 
legal meaning which that word bears. 
It is quite legitimate to presume that the 
Legislature deliberately ruled out oral 
arrangements for the excellent reason 
that an investigation regarding the tru 

or otherwise of an oral arrangement 
i.e., whether or not there was a particular 
oral stipulation would only resultin 
wasteful, protracted and frivolous litiga- ` 
tion by the Hindu families and they would 
be spending all their time in Courts. In 
respect of oral arrangements which had 
taken place long before it will be a difficult 
problem for the Courts to arrive at the 
truth or otherwise, i.e., whether or not 
there was an oral stipulation prescribing a 
restricted estate. In order to avoid 
frivolous and protracted litigation and to 
ensure a satisfactory solution of the pro- 
blem, the Legislature has thought fit 
to exclude oral arrangements from the 
purview of sub-section (2). This policy 
of eschewing oral arrangements is not a 
new feature unknown to legislation. 
There are numerous legislations in which 
their scope and operation have been 
restricted to transactions or dealings 
reduced to writing. A matter of every- 
day occurrence is to be found in some of 
the provisions of the Indian Evidence Act 
or the Transfer of Property Act or the 
provisions of the Registration Act. Instead 
of enacting a provision (under the guise of 
social reform) which would involve the 
Hindu females in protracted and costly 
litigation, the Legislature has determined 
that section 14 (2) should apply only if 
there is a written document. My atten- 
tion was drawn to a decision of a Single 
Judge of the Punjab High Court in 
Blenda v. Dunichand’, and to an unreported 
decision of Natesan, J., (of this Court) 
in S.A.No. 1415 of 1965. In the latter 
case, the learned Judge while holding 
that properties allotted in lieu of mainte- 
tS Sg 

1. ALR, 1963 Punj, 34, 


nh 
nance would be governed by sectiont4 (2) 
had also expressed the view that section 
14 (2) would apply also to oral 

ments. In Veerabhadra Rao v. ee ae 
Devi!, a contrary view was taken that 
section 14: (2) would not apply if the 
arrangement is oral. For the reasons 
mentioned above with respect, I am of the 
view that the decision in Veerabhadra Rao v. 
Lakshmi Devil, is to be preferred. The 
same conclusion follows when the wide 
language in the Explanation is considered. 
In the oe oc apart from the several 
modes of action enumerated, the Legis- 
lature has'made the provision all embrac- 
ing by using the words ‘‘ or in any other 
manner whatsoever”. But the language 
employed in sub-section (2) is very restric- 
ted and the words ‘‘ prescribe a restricted 
estate” are preceded by significant words 
showing that the arrangement must be in 
writing. | . 


55. I shall sum up my conclusions and 
then briefly refer to the relevant decisions 
of this Court and other Courts. 


(1) Property given in lieu of maintenance 
will be governed by section 14 (1) read 
with the ‘Explanation. 


(2) If the.arrangement is oral, section 14 
will not apply. 


(3) Applying the rule of ejusdem generis, 
e words ‘any other instrument’ in 
sub-section (2) would not include an 
arrangement allotting properties in lieu 
of maintenance. 


(4) Property which is given in lieu of 
maintenance cannot be said to be “‘acquit- 
“ed” within the meaning of section 14 (2), 
‘as if right to maintenance had no vestige 
or semblance of a right to joint family pro- 
“perties. | 


(5) Property given for maintenance sim- 
pliciter without any express stipulation 
“would not amount to prescribing a restic- 
“ted estate. 

| 


' (6) Prescribing a restricted estate has got 
a well-defined legal meaning and stipula- 
tion in the agreement that the Hindu 
females should, only enjoy the property 
ee ee 


i (1965) 2 An.W.R. 72: ALR. 1965 A.P. 
59 
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during her lifetime, and shall have no 
powers of alienation would not amoun 
to prescribing a restricted estate but the 
clause merely records or enumerates the 
legal effect and describes the legal inci- 
dents attached to the right in the proper 
ties allotted. 


(7) As section 14 (2) is in the nature of an 
exception or a proviso, it should not be 
given a meaning which would defeat and 
destroy the main provision and the very 
object underlying the enactment. Fur- 
ther, the words in section 14 (2) are not 
such as to compel the Court to give them a 
meaning which would defeat the manifest 
object of this legislation, .e., vital and 
important social reforms. 


56. The first decision is that of Veera- 
swami, J. (as he then was) reported in 
Santhanam Kanchapalaya Gurukkal v. 
Subramania Gurukkal', In that case a 
widow of a deceased coparcener had 
filed a suit (O.S.No. 576 of 1917) against 
the surviving coparceners for mainten- 
ance as against the joint family properties. 
A compromise was entered into by which 
nine items of nanja lands of a total extent 
of g acres 66 cents were carved out of the 
entire family properties over which the 

was claimed, and allotted to the 
widow for life without any powers of 
alienation thereof. In 1957, after the 


‘Act had come into force, the widow had 


settled those properties, and the question 
was whether the property became the 
absolute estate or was a restricted estate 
within the meaning of section 14 (2). The 
learned Judge held that the right to main- 
tenance“ is an abstract right which is in 
the nature of spes successionis and that in 
no sense such a right can be described as a 
right to or in property”. He further 
held that it was a restricted estate as the 
compromise contained a stipulation that 
the widow shall not have any powers of 
alienation. With great respect to the 
learned Judge, it would not be correct 
to describe a present valid enforceable 
right to maintenance of a Hindu widow 
against the joint family properties as in the 
nature of spes successionis. ‘The expression 

€ spes successioni can refer only to rights 
which would come into existence in 
future and without any certainty. The 
learned Judge has referred to the case of 





1, LLR, (1967) 1 Mad, 68, 
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Rangaswami Naicker!, the Bench decision 
of this Courtin a different context and 
he has not adverted to the rule of ejusdem 
generis which would exclude properties 
acquired on inheritance, partition and in 
lieu of maintenance from the scope of 
section 14 (2). He has not also considered 
the aspect of the family settlement and 
the implication of the doctrine of lis 
pendens which I have discussed in the 
Poe paragraphs. It was not argued 

ore the learned Judge that, at any 
rate, after the institution of the suit in 
1917 claiming a charge over all the joint 
family properties, right in or title to 
immovable property was in dispute and 
that the compromise was in settlement 
of a dispute in which rights over immova- 
ble properties had accrued in favour of the 
widow, before the allotment. In view of 
the unreported decision of the Supreme 
Court, a stipulation in an agreement 
between the widow on the one side and 
the surviving coparceners on the other, 
that the widow should enjoy the property 
for her lifetime without any powers of 
alienation, will not amount to prescribing 
a restricted estate, but the stipulation 
merely sets out the legal effect of the 
incidents to property allotted to women 
for their maintenance. 


57. The next is the decision of Natesan, J. 
in Thatha Gurunadham Chetti v. Smt. Thatha 
Navaneethamma?. That decision is easily 
distinguishable, and on the facts of that 
case and the arrangement, the stipulation 
will amount to prescribing a restricted 
estate within the meaning of section 14 (2). 
After the death of the father, his four 
sons partitioned the family properties 
under a deed of partition consisting of 
five schedules ; and ‘A’ schedule, which 
contained four items, was allotted to 
Thatha Muniamma, the widow, (t.¢., 
the mother of the sons) for maintenance 
with an express clause that the mother 
had only the right to enjoy the income 
from the properties during her lifetime 
and she had no powers of‘alienation of any 
kind. The deed of partition also con- 
tained an important and significant provi- 
sion that after the death of the mother the 





1. (1964) 1 M.L.J. 374 : I.L.R. (1964) 1 Mad. 
570: À.I.R. 1964 Mad. 387. 
2, LL.R, (1968) 1 Mad. 567 : (1967) 1 M.L.J. 
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four sons should take the four items, the 

ition deed particularising the specific 
item respectively to be taken by each of 
the sons after the death of the mother. 
One item of property, which was the 
subject-matter of the second appeal, was 
to go to the share of Venkatachalam, one 
of the sons who died issueless in 1954 
predeceasing the mother Muniamma. 
In December, 1956, the mother 
Muniamma conveyed to another son, 
Gurunadham, the suit item which was to 
go to the share of Venkatachalam. 
Dispute arose between Venkatachalam’s 
widow, and Muniamma, the mother, and 
her settlee, her second son. The learned 
Judge held that section 14 is not intended 
to override the lawful terms in contracts 
and bargains and that the object of 
section 14 is not to put a Hindu female in 
a better position than a Hindu male with 
regard to the effect of a gift or bequest 
or other instrument in the matter of con- 
struction. The learned Judge also took 
the view that the mother had no title 
and no right to share the property and 
that the sons could have contented 
themselves with making a regular money 
payment and that section 14 (2) applied 
because the properties were acquired only 
under the partition without any pre- 
existing right and the partition deed pres- 
cribed a restricted estate. Here too, the 
same observations have to be made as 
in the case of the decision in Santhanam 
Kachapalaya Gurukkal’s case}, With great 
respect, I am unable to agree with the 
reasonings of Natesan, J.; the rule of 
gjusdem generis which would exclude 
property acquired on inheritance, parti- 
tion or in lieu of maintenance, from the 
ambit of section 14 (2) has not been con- 
sidered by the learned Judge. His obser- 


_vations about the legal incidents of the 


right to maintenance cannot be regarded 
as a complete statement of all the 1 

incidents, in the context of section 14 (2) 
as though the right to maintenance of a 
Hindu widow as against the family pro- 
perties in the hands of surviving copar- 
ceners has not the slightest semblance or 
vestige of right in or over the properties, 
The stipulation for reverter in the parti- 
cular specified manner coupled with a 


clause prohibiting alienation would 


1, LL.R, (1967) 1 Mad. 68, 
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amount to prescribing a restricted estate 
within the meaning of section 14 (2). 


58. Themanner in which, after the death 
of the mother, the items of properties 
were to be taken over, specific item by 
each of the sons, indicates that it is not a 
mere describing or setting out the legal 
effect of the incidents of the rights created, 
but is a specific additional stipulation, 
The principle laid down by the Supreme 
Court in the unreported decision referred 
to earlier would not apply. 


There are two decisions of Alagiriswami, J. 
—one reported in Dharma Udayar’s ccse}, 
and the other reported in P. Patiablaraman’s 
case?, The decision in Dharma Udayar v. 
Ramachandra Mudaliar), is distinguishable 
on the facts and may well be said to be 
governed by section 14 (2) on the question 
of prescribing a life estate. One 
Thandavaraya had three sons, Ponnu-. 
swami, Munuswami and Govindarajulu. 
In 1917 the father and his two sons 
Munuswami and Govindarajulu and 
the widow of Ponnuswami, the third son, 
entered into a family arrangement evi- 
denced by a deed under which‘ pro- 
perties were allotted to the father, his two 
sons and Manonmani, the widow of the 
predeceased son Ponnuswami. The parti- 
tion deed: contained an important provi- 
sion that the two sons Munuswami and 
Govindarajulu could sell or gift the pro- 
perties which fell to their share, while in 
the case of the property allotted to the 
father Thandavaraya and Manonmani, 
the widow of the predeceased son, it was 
specifically stated that both of them were 
merely to enjoy the property given to 
them for their lifetime with a further pro- 
vision that the two sons are entitled to 
have separate pattas of properties allotted 
to them without any corresponding pro- 
vision for transfer of patta in the case of 
the properties allotted to the father and 
the widow. The only provision is that 
the father and the widow should enjoy- 
the properties allotted to them respectively 
for their life and that the two sons were 
to get the properties thereafter. In this 
decision it is significant to notice that the 
father and the widow are clubbed together 
in one group and the two sons in another 
group and the two groups are treated 
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differently. That is an indication that the 
particular stipulation is not a mere setting 
out of the legal effect or describing the 
legal incidents of the estate created, but 
the parties have bestowed thought and 
were prescribing a particular restricted 
estate. It is implicit in this partition arran- 
gement that the parties are stipulating 
that even the father should not have any 
powers of alienation and should have 
only a restricted estate. On the other 
question of the right to maintenance, 
the learned Judge has extracted some 
portions of the Judgment of Natesan, J., 
ip Thatha Gurunadham Ghetti v. Smt, Thatha 
Navaneethamma}, and has followed the 
reasoning contained therein. 


59. The other decision of Alagiriswami, 
J., is the one reported in P. Pattabhiraman 
v.  Parijatham Ammal®, The, learned 
Judge has taken the same view that pro- 
perties are acquired for the first time only 
under the arrangement within the mean- 
ing of section 14 (2). As to the precise 
nature of the right of maintenance, he 
has followed his prior decision in Dharma 
Udayar v. Ramachandra Mudaliar?, and 
the decision of Natesan, J., referred to 
earlier, One other distinguishing feature 
in that case is that the compromise which 
gave the properties in lieu of maintenance 
and B were entered into in a svit 
between the widow of one Manavala 
Naidu, the predeceased son of Venkata- 
rajulu Naidu, on the one side, and the 
son of the daughter of the last full owner, 
i.s., Venkatarajulu Naidu. It is not an 
arrangement between the widow of a 
predeceased coparcener and surotving coparceners. 
But the claim for maintenance was against 
the daughter’s son, who had succeeded as 
a reversioner. With great respect, I have 
to make the same comments in respect 
of both the decisions of Alagiriswami, J. 
as in the case of the decision of Natesan, J. 


60. The decision of Gokulakrishnan, J. 
in Unnamalait Ammal v. Vellaya Pitilai+, is 
clearly distinguishable. With respect, on 
the facts, the decision is correct. In that 
case there was a partition between three 
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brothers, one of whom was Palaniappa. 
On Palaniappa’s death, his widow 
Unnamalai Ammal got into possession 
of the properties that fell to the share of 
her husband Palaniappa. Unnamalai 
Ammal alienated the properties to one 
Arunachalam, and the other brother 
Vayyapuri (father of the plaintiffs in 
the litigation) objected to the sale. There 
was a panchayat and the panchayat deci- 
sion, was reduced to writing (Exhibit A-8 
in that case). Apart from the obligations 
(to discharge debts of Unnamalai) 
which were undertaken by Vayyapuri, 
there was an express stipulation that the 
widow Unnamalai Ammal should enjoy 
the properties during her lifetime without 
any powers of alienation and after her 
death the properties must go back to the 
surviving brother Vayyapuri the rever- 
sioner, Despite this arrangement, the 
widow Unnamalai Ammal created an 
othi in favour of the second defendant and 
the question arose whether the othi will 
be binding on the plaintiff (Vayyapuri’s 
son). The learned Judge held thatitis a 
case to which section 14 (2) would apply 
and not section 14 (1). From what 

been mentioned above, it will be seen 
that it was a distinct separate agreement 
between the owner of the properties, 
the widow of one coparcener, and the 
other brother who was merely a rever- 
sioner to the estate of the deceased brother 
and both the parties entered into a specific 
arrangement, which of course would be 
binding upon them. In fact, the arrange- 
ment is outside the scope of section I4. 
There was no occasion for the learned 
Judge to deal with the scope of section 
14 (1) and (2) in the context in which the 
problem has arisen in the instant case. 
I have already referred to the Bench deci- 
sion of Chandra Reddy, C.J., and 
Narasimham, J., in Gadam Peddayya v. 
Varapula Venkataraju1, In that case, after 
the husband’s death the widow made 
an adoption in the year 1935. Shortly 
thereafter disputes arose between the 
adopted son and the adoptive widow which 
resulted in a settlement reduced to writing. 
Some lands were given to the widow to be 
enjoyed by her during ber lifetime and the 
question was whether that amounted to a 
restricted estate. The Bench held that the 
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restriction merely set out a legal effect 
on her estate as a maintenance holder and 
that section 14 (2) would not apply since 
the properties were given to the adoptive 
mother in recognition of her pre-existing 
rights of maintenance, 


61. The other decision in Somthim Veera- 
bhadra Rao v. Duggirala Lakshmi Devit, in 
that same volume is the judgment of 
Ekbote, J., at page 367, to which refer- 
ence has already been made. The impor- 
tant point to be noted in that decision 
is that the learned Judge recognises that 
section 14 (2) will not apply if properties 
are given in lieu of maintenance to a 
woman who would have a claim against 
the properties in the hands of other parties 
and that if the obligation (to maintain 
is not there) and if in such a situ- 
ation properties were given in lieu of 
maintenance section 14 (2) would apply. 
That was a case in which the paternal 
grandson gave some properties to his 
paternal grandmother (out of his own 
selfacquired property) and there was 
only a personal obligation. It was there- 
fore that section 14 (2) applied. At top 
of page 37: the learned Judge points out 
the distinction between a right to mainten- 
ance as against the family properties 
and a mere personal obligation. It is to 
be mentioned that at page 372 the learned 
Judge distinguished the earlier decision in 
Gadam Peddayya v. Varapula Venkataraju*, 
on the ground that that decision was not a 
case where there was no obligation, there- 
by implying that if it was a right against 
the family properties, section 14 (2): 
would not apply. With respect, I am 
unable to agree with some of the observa- 
tions, in this decision to the effect that 
in the case of allotment of properties in 
lieu of maintenance, there can be no 
notion of any pre-existing right in or 
over the properties. Indeed the learned 
Judge, in his discussion in the earlier por- 
tion of the judgment, was inclined to take 
the view that if the Hindu female had a 
claim for maintenance against the family 
properties and not merely a personal claim 
different considerations would apply 
ruling out section 14 (2). 


1. (1965) 2 An.W.R. 72: ALR. 1965 AP. 
6 (1964) 2 An.W.R. 470: ALR. 1965 AP. 
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62. The decision in Karumuri Seetha- 
ramayya v. Patcha Peeraiah1, turned on its 
own facts and in particular on the evi: 
dence given by a lawyer about the true 
nature of ‘the rights created. In this 
decision too the learned Judge has not 
considered ' the various other aspects 
adverted to by me in the preceding dis- 
cussion, ` 

63. The next is a Bench decision of 
. Jaganmohan Reddy, C. J., and Sambasiva 
Rao, J., reported in Gopisetti Kondiah v. 
Gunda Subbarayudu®. In that case the 
claim of the widow of the deceased copar- 
cener for maintenance was settled and 
there was a deed giving properties to the 
widow for her lifetime. The Bench held 


that section 14 (1) was applicable to the ° 


case, At page 460 the Bench has observed 
that a specific item of property can be 
transferred!to the widow in dischargé of 
her right of maintenanc from out of the 
estate of her husband or of the property 
of the family and she may be put in posses~ 
sion thereof. 
64. In Purna. Chandra Barik v. Nimei 
Charan Barik®, the widow was given. certain 
properties for maintenance with the condi- 
tion that the properties would revert 
back to the surviving coparcener. The 
Court held}that section 14 (2) would not 
apply. i - ing 

65. The next is the decision in V.S. 
Reddi v. V. Tulasammat. In that case the 
widow obtdined a decree for maintenance 
against the surviving coparcener with a 
charge on, the joint family property. 
Thereafter there was a compromise decree 
under which the woman was given posses- 
sion of some properties to be enjoyed by 
her during jher lifetime with a right of 
reverter to the surviving coparcéner 
(the plaintiff in the litigation). The 
Court held that section 14: (2) would apply 
because it was only under the corhpromise 
decree that, the woman was given posses- 
sion of the ‘properties. It also held that 
the particular clause in the compromise 
decree amounted to prescribing a res- 
tricted estate. With respect, I am unable 
to agree with the learned Judge that the: 
clause of reverter amounted to prescribing 
a restricted: estate. Applying the: prin- 
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ciple ofthe unreported Supreme Court 
decision, referred -to earlier, the clause in 
the compromise has to be understood as 
merely setting forth the legal effect of the 
transaction and describing the manner in 
which the law will take its own course, 
There is further aspect that before the 
compromise the widow had already obtain- 
ed a charge decree which has fastened 
upon: the property and the compromisé 
was in substitution of the charge decree 
which the widow had already obtained. 
With great respéct to the learned Judge, 
I find it -difficult to agree that this is a 
case of new acquisition within the meaning 
of section 14 (2). The prior charge 
decree obtained by the widow has created 
certain rights over the properties charged 
and itis not a mere personal claim there- 
after. . For instance, if a Hindu woman 
had mortgage or othi rights over certain 
properties and if those properties are 
sold to the woman in discharge of the 
mortgage or the othi, it will not be correct 
to say that the property has been acquired 
for the first time without any pre-existing 
rights over the property. If one right is 
extinguished and substituted by another 
right (for instance, if there is an exchange 
of Property) it may not be correct to say 
that the property is acquired under sec- 
tion 14 (2). The correct expression in 
that context would be to say that the pro- 
perty was “got? and not property 
“ acquired” within the restricted sense 
in which the word “acquired ” is used 
in section 14 (2). o 


66. The Bench decision reported in 
Prema Devi v. Joint Director of Consolidation! 
does not take the matter any further. 
The statement that ‘‘the scheme of 
section 14 apparently is to give full pro- 
prietary rights to Hindu women where 
she got only limited rights by virtue of 
ancient Hindu Law but not to affect those 
which were received under an instru- 
ment by deliberate human volition’’, has 
put the matter too widely. Observa- 
tions to similar effect are also be found in 
some of the decisions referred to earlier, 
They do. not take note of the fact that 
section 14 (1) and the Explanction cover 
all kinds of acquisition, even properties . 
given ‘by strangers for maintenance or 
gifts by strangers if the doctrine that those - 
transactions are purely in the realm of 
— mM 
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contracts and would remain unaffected Benaras School of Hindu Law, under 
by section 14 (1) is applied logically, which as distinguished from other schools, 
section 14 (1) would be rendered ineffec- a male coparcener cannot alienate the 
tive. For instance, if a person gives some properties except with the consent of the 
properties to a Hindu female ‘B’, an other coparceners. The question arose 
utter stranger, for her maintenance to be whether a Hindu female, who succeeded 
enjoyed by her during her lifetime evi- to the share of her husband under the 
denced by a document and says nothing as Hindu Women’s Right to Property Act, 
to what should happen to the properties 1939, became an absolute owner under 
on B’s death. There can be no doubt section 14 of the Hindu Succession Act. 
that after the death of ‘B’ the property The argument, that it was not the inten- 


will revert back to the owner or his heirs. 
Such a reverter is not a case of spes succes- 


tion of the Legislature to place a Hindu 
female on a higher or better footing than a 


sionis. The donor still continues to be male coparcener was not accepted and 


the owner of the vested remainder, he 
having only carved out by the gift deed or 
will an estate in favour of the woman for 


it was held that the language of section 14 


is plain and the estate became an absolute 


one without any restrictions, though, 


her maintenance. It may well be argued -at the same time, any other coparcener 
that section 14 (1) would apply to such a cannot alienate the property without 
case, because it is property in the posses- the assent of the entire body of copar- 


sion of the Hindu female and given to her 
for maintenance without any further 
stipulation. The Explonotion which 
embraces acquisition of property‘‘in any 
other manner whatever’? and the fact 
that the words ‘limited owner’ in section 
14 9 are not used in the limited sense 
of the Hindu female being in possession 
of property as representing the last full 
owners’ estate with certain persons having 
a right of reversionary succession at the 
time the Act came into force, may be relied 
upon in support of this argument. On 
the other side, it might equally be argued 
that the object of the Act is not to interfere 
with contracts and grants, and section 
14 (1) is not expropriatory and there 
cannot be confiscation, as it were, of 
other’s properties merely because the 
person in possession happens to be a female 
and she got the property in lieu of main- 
tenance. It is easy to visualise cases 
which may give rise to such problems 
involving difficulties to determine which 
side of the line the case fails, But it 
must be borne in mind that absolute 
logic and consistency cannot be main- 
tained in the operation of the provisions 
of this Act all throughout and in parti- 
cular section 14, when this is essentially a 
legislation of social reforms involvin 

extinguishment, fresh distribution an 

modification of property rights. In this 
connection, I may also refer to the recent 
decision of the Supreme Court in Sukh Ram 
v. Gauri Shankar}, a case arising under the 
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ceners, It was observed as follows: 


“We are unable to agree with Mr. 
Chatterjee that restrictions on the right 
of the male member of a Hindu joint 
family form the bed-rock on which the 
law relating to joint family property 
under the Hindu Law is founded. 
Under the law of the Mithakshara as 
administered in the territory governed 
by the Maharashtra and the Madras 
Schools and even in the State of Madhya 
Pradesh, a Hindu coparcener is compe- 
tent to alienate for value his undivided 
interestin the entire joint family po 
-perty or any specific property without 
the assent of his coparceners. A male 
member of a Hindu family governed 
by the Benaras School of Hindu Law 
is undoubtedly subject to restrictions 
qua alienation of his interest in the 
joint family property but a widow acqui- 
ring an interest in that property by 
virtue of the Hindu Succession Act is 
not subject to any such restrictions. 
That is however not a ground for 
importing limitations which the Parlia- 
ment has not chosen to impose.” 


67. It cannot be denied that there will 
be hardship in certain cases, But that 
is inevitable and that cannot be a justifica- 
tion to cut down the true meaning of the 
plain words in the statute. It will not 
be right for the Court not to give effect 
to the words in the statute on the ground 
that it was not the intention of the Tegiila 


í} 


tion to interfere with the freedom of a 
` party to enter into agreements and con- 
tracts. It'may be, in certain circums- 
tances, that is an aspect to be taken into 
account in interpreting the document 
concerned, but cannot be an outweighing 
factor so as'not to give effect to the wide 
language employed in section 14 (1) 
and the Explanation. 


68. The decision in Narayan Patra v. Tara 
Pairani}, follows the decision of Natesan, J. 
in Thatha Gurunadham Chetti v. Smt. Thatha 
Navaneethamma*, already referred to. 
With respéct, I have to make the same 
observations regarding the reasons con- 
tained in the decision of the Orissa High 
Court. The extreme view that the right 
to maintenance is wholly unrelated to the 
properties and the Hindu woman has no 
semblance of right to the properties so as 
to hold that section 14 (2) alone would 
apply, is ‘not correct. : 


69. I have already referred to the 
Bench decision of the Patna High Court 
in Sumeskwar Mishra v. Swami Nath 
Tiwari? in'which the Bench has emphasi- 
sed that, if property is given in lieu of 
maintenance, and, if the Hindu female 
had such a right as against the family 
properties, Ithe case would not be governed 
by section|14 (2) and that the rule of 
ejusdem generis would apply to the modes 
of acquisition in section 14 (2). 
l 


70. I see no substance in the argument 
that the plaintiff was merely allowed to 
enjoy the usufruct and that no interest 
was createdin her favour over the proper- 
ties even during her lifetime, and that 
was why Kist was paid by the defendant 
and the property continued to be in the 
name of the defendant. No such plea 
was raised! in the written statement, no 
evidence was adduced to that effect and 
no ents were advanced in the courts 
below. Indeed, the written statement 
-filed by the defendant proceeds on the 
footing that an estate for the duration 
of the lifetime of the plaintiff was created 
in favour of the plaintiff, This argument 
founding a distinction between the crea- 
tion of an' estate for the duration of the 
lifetime and a mere right to enjoy the 
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usufruct, peculiar to Mohamadan Law 
was not advanced. 


71. For all these reasons, the second 
appeals fail and are dismissed. No costs. 


Second Appeal dismissed; 


S.V.J. No leave. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Maharajan, J. 


Kamalammal Appellant* 
U. 
M. Kanthamma Respondent. 


(A) Limitation Act (IX of 1908), section 15— 
Execution of decree—Limitation—Exclusion of 
period during which an injunction was in force— 
Injunction till the disposal of a suit—Presump- 
tion as to its duration. 


Where a transferee of a mortgaged pro- 
perty files a suit for a declaration that 
‘the mortgage decree obtained against 
the transferor prior to the transfer is 
invalid and also obtains an interim injunc- 
tion restraining the defendant (mort- 
gagee-decree-holder ) from bringing the 
hypotheca to sale pending the disposal 
of the suit, the presumption that the 
injunction continued to be in force till 
the date of the disposal of the suit would 
hold in the absence of any evidence 
produced by the transferee that this 
injunction was dissolved on an earlier 
date. In computing the period of limita- 
tion prescribed for executing the mort- 
gage decree, the time during which the 
injunction was thus presumed to be 
in force is liable to be deducted. 

[Paras. 5, 6.] 


(B) Limitation Act (IX of 1908), section 19— 
Acknowledgment of liability—By whom can be 
made. 


Section 1g does not require that the 
` person acknowledging must be a party to 
the suit or the application. All that it sa 
is that an acknowledgment of liability in 
‘respect of such property or right in order 
to be valid must be made in writing 
signed by the party against whom such 
property or right is claimed. [ Para. g.] 





*A.A.A.O.No. 75 of 1970. 20th August, 1970, 


472 


Appeal against the order of the City Civjl 
Court (Additional), Madras, in CG.M.A, 
No. 66 of 1964—E.P. No. 314 of 1965 in 
O.S. No. 764 of 1955, V Assistant Judge, 
City Civil Court, Madras. 


S. Nainarsundaram and V. Natarajan, for 
Appellant. 


‘The Court delivered the following 


JupGmenr :—The question that arises 
for determination in this Civil’ Miscella- 
neous Second Appeal is one of limitation. 
Kanthamma, the respondent herein, 
obtained a preliminary decree on 28th 
August, 1955 inst one Veeraswami 
Chetti on foot of an equitable mortgage. 
A final decree was passed in pursuance 
thereof on 5th March, 1956. About a 
‘year after the final decree, Kamalamma, 
the appellant, obtained from Veeraswami 
Chetti, the judgment-debtor, a sale of the 
hypotheca. This sale deed did not pro- 
vide for the discharge of the mortgage 
decree obtained by the respondent. 
Subsequently, the appellant instituted 
O.S. No. 578 of 1958 on the file of the 
City Civil Court, Madras, against the 
respondent (mortgagee-decree-holder) and 
Veeraswami Chetti (mortgagor) praying 
for declaration that the mortgage decree 
was invalid. This suit was resisted by 
the respondent. Eventually, the parties 
entered into compromise in this suit 
whereby a joint endorsement on the plaint 
was made by the appellant and the respon- 
dent on 11th December, 1959. This 


endorsement provided that if the appel- | 


lant paid Rs. 400 towards the mortgage 
decree dated 5th March, 1956 on or before 
11th December, 1960, the respondent 
should record full satisfaction of the decree 
and that in case the appellant failed to pay 
the amount of Rs, 400 with the . pres- 
cribed period, the respondent would be 
entitled to the full amount due under that 
decree. ‘This endorsement was recorded 
by the Court 11th December, 1959 and 
the suit O.S.No. 578 of 1958 was conse- 
quently dismissed. 


2. Even before the institution of O.S: 
No. 578 of 1958, the respondent had filed 
E.P. No. 167 of 1957 seeking execution 
of her mortgage decree. - While the said 
E.P. was pending, the ‘appellant, who 
instituted O.S.No. -578 of 1958, obtained 
an injunction restraining the respondent 


“No. 578 of 1958 the appellant 


[i971 


from bringing the hypotheca to sale 
pending the disposal of the suit. After 
receiving the order of interim injunction, 
the executing Court dismissed E.P., No. 167 
of 1957 on gth July, 1958. It was subse- 


- quent to the dismissal of the E.P. that the 


suit, O.S. No. 578 of 1958 was compro- 
mised, as already stated, on 11th Decem- 
ber, 1959. As th appellant filed to pa 
the amount of Rs. 400 on or before ath 
December, 1960, the date mentioned in 
the compromise, the respondent failed 
E.P.No. 314 of 1963 on roth December, 
1962, for execution of the mortgage 
decree by sale of the hypotheca after 
notice to the appellant. The E.P. was 
returned on 25th January, 1963 by the 
office, which raised the objection that no 
notice could be issued to the appellant 
unless she was brought on record as 
party to the E.P. In compliance with 
this return the respondent represented a 
E.P.No. 314 of 1963 on 7th February, 
1963, impleading the appellant asa 
party and prayed for sale of the hypotheca 
after issuing notice to the appellant. The 
appellant entered appearance and con- 
tended that the execution petition was 
barred by time. 


3. The executing Court rejected this 
contention and held that the joint endorse- 
ment made by the appellant in O.S. No. 
578 of 1958 on 11th December, 1959 was. 
a sufficient acknowledgment of the lia- 
bility and that E.P. No. 314 of 1963, which 
has been filed within three years from the 
date of acknowledgment, was in time. 
Against this order, the appellant prefer- 
red C.M.A..No. 66 of 1964 on the file 
of the Additional Judge, City Civil Court, 


- Madras, who after upholding the findings 


of the executing Court, dismissed the 
appeal with costs. Against this judg- 
ment, the present appeal has been filed. 


4. EP. No. 167 of 1957 was 
filed within three years after the date 
of the final decree and was dismissed 
on gth July, 1958, not for any 
default on the part ofthe decree- 
holder, but for the reason that in O.S. 
had 
obtained an injunction restraining the 
respondent from executing the decree, 
The suit, in which the interim injunc- 
tion was granted was dismissed, as I have 
already observed, on ith December, 
1959. In the absence of evidence to ‘the 


Ij ! 


contrary, the first appellate Court was 
right in presuming that the injunction 
must have been in force till 11th Decem- 
ber, 1959.' Under section 15 of the 
Indian Limitation Act (IX of 1908) : 


“t In computing the period of limitation 
prescribed for any suit or application 
for the execution of a decree, the 
institution or execution of which has 
been stayed by injunction or order, 
the time of the continuation of the 
injunction or order, the day on which it 


was issued or made, and the day on 
which it was withdrawn, shall be 
excluded.” 


. Ifthe period from gth July, 1958, the 
date of dismissal of E.P. No. 167 of 1957, 
and 11th December, 1959, the date 
. {don which injunction was dissolved 
is excluded, it would follow that 
E.P. No. 314 of 1963, which was filed 
on roth December, 1962, would be within 
three years from the date of the final order 
on the prior E.P. and saved from the bar 
of limitation. 


6. Learned Counsel for the appellant 
contends that the burden of proving that 
the interim injunction coninued to be 
in force till the dismissal of O.S.No. 578 of 
1958 must: be discharged by the respon- 
dent. I am unable to agree. If it is 
admitted that an interim injunction was 
obtained by the appellant in O.S.No. 578 
of 1958 till the disposal of the suit, and if 
the suit was disposed of only on 11th 
December, 1959, the presumption that 
‘Jithe injunction continued to be in force till 
Jthe date of the disposal of the suit would 
hold in the absence of any evidence pro- 
|duced by the appellant to the effect that 
this injunction was dissolved on an earlier 
date. On this sole ground, this appeal 
is bound to fail. 


7. However, as the learned Counsel for 
the appellant argued the question of 
limitation on the assumption that the 
injunction was not in force till the disposal 
of the suit, I think it fair to deal with his 
contentions on that basis as well. IRgnor- 
ing for the sake of argument, the embargo 
placed upon the execution of the decree 
‘by the injunction granted in O.S.No. 578 
of 1958, the first appellate Court has 
rightly come to the conclusion that E.P. 
No. 314 of 1963 would.still be in time. 
Admittedly, the appellant made a joint 
endorsement: on 11th December, 1959, 
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acknowledging the mortgage liability. 
Under section 19 of the Indian Limita- 
tion Act (IX of 1908): 


“ Where, before the expiration of the 
period prescribed for a suit or applica- 
tion in- respect of any property or 
right, an acknowledgment of liability 
in respect of such property or right 
has been made in writing signed by the 
party against whom such property or 
right is claimed or by some person 
through whom he derives title or 
liability, a fresh period of limitation 
shall be computed from the time when 
the acknowledgment was so signed.” 


8. Explanation III to this section pro- 
vides : 
“ For the purposes of this section, an 
application for the execution of a 
decree or order is an application in 
respect of a right.” 


9. Learned Counsel for the appellant 
contends that at the time the appellant 
made the acknowledgment of the mort- 
gage liability, she was not a party either 
to the mortgage decree or to the exetu- 
tion petition and her acknowledgement 
of liability could not, therefore,save the 
decree from the bar of limitation. I am 
unable to agree. Section 19 does not 
require that the person acknowledging 
must be a party to the suit or the appli- 
cation. All that it says is that.an acknow. 
ledgment of liability in respect of such 
property or right in order to be valid 
must be made in writing signed by th 
party against whom such property or 
right is claimed. At the time the join 
endorsement was made, the appellant 
was the owner of the property in respect 
of which her father Veerasami Chetti 
had obviously granted a mortgage in 
favour of the respondent. The respon- 
dent by virtue of the endorsement as well 
as by virtue of a decree obtained by her, 
was entitled to claim the mortgage money 
from the property of which the appellant 
was the owner and to enforce the claim 
by bringing the hypotheca to sale. When 
on 11th December, 1959, the. appellant 
acknowledged the mortgage liability, she 
was certainly a party against whom the 
property or right to enforce the mortgage 
against the property was claimed by the 
respondent. Consequently, the acknow- 
ledgment of liability made by the appel. 
lant would have the effect of giving a fresh 
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period of limitation of three years. 
Learned Counsel for the appellant cited 
several authorities in which an acknow- 
ledgment by a mortgagor after parting 
with all his interest in the property has 
been held to be not a valid acknowledg- 
ment within the meaning of section 19. I 
therefore refrain from referring to the 
authorities cited. I may also in this 
connection refer to a Full Bench decision 
in Nallathambi Nadar v. Ammal Nadacht, 
where it has been held that the two essen- 
tial requirements of section 19 of the Limi- 
tation Act (IX of 1908) are: (1) There 
should be an acknowledgment of liability 
in respect of the property or the right in 
question and (2) it should be by the party 
against whom such property or right is 
claimed. It was held that an acknowledg- 
ment of liability presupposes that the 
person acknowledging possesses some 
interest which can be bound by his state- 
ment and that if he has no such interest, 
it will be a misnomer to call his statement 
an acknowledgment of liability. In this 
case, the appellant at the time she made 
the acknowledgment was undoubtedly 
the owner of the property entitled to 
redeem the mortgage liability which she 
was acknowledging. Her acknowledg- 
ment therefore fulfils both the require- 
ments of the section. 


10. In Sankara Menan v. Theethoose®, a 
Division Bench of the Travancore-Cochin 
High Court went the length of holding 
that where the decree-holder’s right is 
against the schedule properties, any person 
getting a transfer of the title to the pro- 
from the original defendant would 

also be deemed to be a party to the decree 
within the meaning of section 19 and 
that an acknowledgment of the liability 
of the properties as per the decree in the 
case made by such transferee will be as 
good as an acknowledgment made by 
the transferor-defendant himself. I do 
not know whether it is necessary to go to 
the extent of holding that the appellant 
must be deemed to be a party to the decree 
when she made the acknowledgment. 
But suffice it for the present purpose to 
hold that the acknowledgment made by 
her of the liability of the property for the 
mortgage decree is as good as an acknow- 
ledgment made by the mortgagor him- 
1. I.L.R. (1963) Mag, 1 : (1964) 1 M.LJ. 


181 : ALR. 1964 Mad. 
2. AIR. 1952 T.C. 404. j 
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self and would save limitation by force of 
section 19 of the Limitation Act. E.P. 
No. 314 of 1963 having been filed on roth 
December, 1962, within three years from 
11th December, 1959, the date of the 
acknowledgment, must therefore, be 
held to be in time. 


11. Learned Counsel for the appellant 
contends that inasmuch as E.P. No. 314 of 
1963 did not implead the appellant as 
party thereto when it was presented on 
roth December, 1962 and inasmuch 
as the amendment of the execution peti- 
tion impleading the appellant as party 
was represented only on 7th February, 
1963 as against the appellant and must 
therefore be held barred by time. This 
argument has been rightly refuted by the 
first appellate Court with reference to 
Order 21, rule 17 (2), Civil Procedure 
Code, which runs as follows: 


« Where an application is amended 
under the provisions of sub-rule (1), 
it shall be deemed to have been an 
application in accordance with law and 
presented on the date when it was 
first presented.” 


12. I therefore uphold the view of the 
Courts below and dismiss the appeal. 
Leave refused. i 


V.K. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present.—P. S. Kailasam and K. S. 
Venkataraman, Fj. 
Natarajan 

v. 


M/s. Chandmuli Amarchand by Power-of- 
Attorney, K. Milopchand and another 

Respondents, 
(A) Civil Procedure Code (V of 1908), 
Order 21, rules 64 and 66 and Order 21, 
rule go and section 477—Limitation Act (IX of 
1908), Article 181 (corresponding to Limita- 
tion Act (XXXVI of 1963), Article 137)— 
Want of notice under Order 21, rule 64 or 66 
—Applicability of Order 21, rule go and 
section 47, Civil Procedure Code—Necessity 
to show substantial injury, when arises. 


Order 21, rule go would apply only where 
a sale is sought to be set aside on the 


Appellant * 





A.A.O. Nos. 95 and 117 of 1967. 
23rd October, 1970. 


1 i 
und of material irregularity or fraud 
in publishing or conducting it. The want of 
notice under Order 21, rule 64 or 66 is 
a stage anterior to the publication of the 
proclamation of sale under rule 67 or 
conducting the sale and it will not fall 
under Order 21, rule go. The appli- 
cation would fall under section 47, 
Civil Procedure Code, and the residuary 
Article 181 of the Limitation Act, 1908, 
corresponding to Article 137 of the 
new Limitation Act, 1963. Where an 
application does not fall under Order 21, 
rule go, it is not necessary for the appli- 
cants to:show that they sustained a 
substantial injury by reason of the non- 
observance of the prescribed procedure. 

[Para. 7.] 


The publishing of the sale refers only 
to what|is antecedent to the actual 
conduct of the sale, but subsequent to 
the order directing the sale [Para. 16.] 


If there had been a notice under Order 21, 
rule 64, and there was an order for sale, 
then it might be that the absence of a 
further notice under Order 21, tule 66, 
would not make the sale void, but only 
voidable, and the application would fall 
under Order 21, rule 90, and the same 
would have to be filed within the shorter 
period of thirty days prescribed by Article 
166 of the Limitation Act of 1908 and 
the corresponding Article 127 of the 
Limitation Act of 1963 (obiter). 

| [Para. 17.] 


(B) Civil | Procedure Code (V of 1908), 
Order 21, rules 64 and 66 (before amendment 
of 1963)—-Notice under to sudgment-debtor— 
Necessity of—Failure to give notice—Effect of 
—Sale whether nullity. 


Though there were no words specifi- 
cally prescribing notice to the judgment 
debtor in' rule 64 as it stood before the 
amendment of 1oth April, 1967, it is a 
necessary implication from first principles 
that, before ordering that any property 
attached shall be sold, notice should go 
to the judgment-debtor, particularly in 
a case where notice had not already gone 
to him under Order, 21, rule 22, because 
of the Proviso to that rule. It is very 
important that the judgment-debtor 
should know that his property is going 
to be sold, and, if his property is ordered 
to be sold without notice to him, it would 
be most unjust and unfair to him, and 


NATARAJAN v. CHANDMULL AMARCHAND. 


475 


it could be said} that theTsale without 
such notice is a nullity. The necessity 
for such{a notice is no doubt made clear 
by the amendment of i1oth April, 1963, 
but that was necessarily implicit even in 
the rulefas it originally stood. Even in 
the rules as they stood originally notice 
to the judgment-debtor was contem- 
plated in rule 66. Because the notices 
were in the same form, the prevalent 
practice in the executing Court was to 
issue a single notice without specifically 
mentioning Order 21, rules 64 and 66. 
So long as a notice was issued and it was 
served on the judgment-debtor, it would 
have been sufficient compliance with 
the law for the purpose of rule 64 or 66. 
The jurisdiction to sell a property can 
arise in a Court only where the owner is 
given notice of the attachment and sale. 
It is very plain that person’s property 
cannot be sold without his being told 
that itis being sold [Paras 10, 16 and 19.] 


Jagannath v. Perumal Naidu, (1955) 1 
M.L.J. 114 and Ramalingam Pillai v. 
Sankara Iyer, (1964) 2 M.L.J. 229: 
LL.R. (1964) 2 Mad. 370, followed. 
Satyanarayanamurthy v. Bhavanarayana, 
(1957) 1 An.W.R. 233 : A.IL.R. 1957 
A.P. 185 (F.B.), dissented. f 


On facts held, the provision for notice 
under Order 21, rules 64 and 66 was not 
complied with and that the sale was 
without jurisdiction and that the sale 
is not binding on the appellants’ share. 


[Paras 11 and 19.} 


(C) Civil Procedure Code (V of 1908), 
Order 21, rule 22—Notice necessary and such 
notice not tssued—Turisdiction to proceed 
with execution. 

Where notice is necessary under Order 21, 
rule 22, and such a notice has not been 
issued, the Court has no jurisdiction to 
proceed with the execution. [Para. 8.]} 


Raghunath Das v. Sundar Das, (1916) 
I.L.R. 43 Cal. 72 (P.C.) and Rajagepala 
Ayyar v. Ramanujachariar, (1924) I.L.R. 
47 Mad. 288 : 46 M.L.J. 104 (F.B.), 
relied on. 


Appeals respectively against the Orders 
of the Court of the Subordinate Judge of 
the Nilgiris at Ootacamund (a) dated 
14th November, 1966 and made in E.A. 
No. 109 of 1965 in E.P. No. 494 of 1962 
in O.S. No. 167 of 1955 (b) dated 14th 
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November, 1966 and made in E.A. No. 
76 of 1965 in E.P. No. 721 of 1964 
in O.S. No. 167 of 1955 respectively. 


R. Desikan, for P. Bhaskaran, for Appellant. 
V. V. Raghavan, for Respondent No. 1. 


The Judgment of the Court was delivered 
by 


Venkataraman, 7.—These two appeals are 
inst a common order dated 14th 
November, 1966 of the learned Subordi- 
nate Judge of The Nilgiris, in proceedings 
in execution of the decree in O.S.No. 167 
of 1955. The respondent-firm, Chand- 
mull Amarchand, obtained a decree on 
7th November, 1956 in O.S. No. 167 of 
1955 on a number of promissory notes 
executed jointly by J.M. Thippa Gowder, 
K. Petha Maistry and B. Gujja Gowder. 
The claim was barred against Petha 
.Maistry and he died before the suit. 
Thippa Gowder also died before the suit. 
The suit was filed against one J.T. Joghee, 
the son of J.M. Thippa Gowder, in his 
capacity as manager of the joint family. 
Joghee was impleaded’as the first defen- 
dant and Gujja Gowder as the second 
defendant. The decree was against B. 
Gujja Gowder personally and against the 
assets of J.M. Thippa Gowder in the 
hands of J.T. Joghee and the joint family. 
The decree was for Rs. 21,000 odd. 
E.P.No. 113 of 1960 was filed on 12th 
October, 1959 for impleading the legal 
representatives of Gujja Gowder. The 
petition was dismissed on 14th June, 1960. 
Then E.P.No. 763 of 1961 was filed on 
5th October, 1961 and dismissed on gist 
August, 1962 in view of E.P.No. 494 of 
1962 which was filed on that day. In 
E.P. No. 494 of 1962 certain properties 
of the joint family of Joghee Gowder, his 
younger brother Natarajan and their 
mother Keppiammal, were sold on 29th 
October, 1962,and were purchased by the 
decree-holder, for Rs. 10,000. No peti- 
tion was filed to set aside the sale and 
the sale was confirmed on 1st December, 
1962. Since the decree was not fully 
satisfied, the decree-holder filed E.P. 
No. 721 of 1964. Natarajan and Keppi- 
ammal filed an application on 18th 
February, 1965, E.A.No. 76 of 1965, under 
section 47 and 151 of the Civil Procedure 
Code to dismiss E,P.No. 721 of 1964. 
They filed E.A.No. 109 of 1965 on rgth 
March, 1965, under sections 47 and 151 
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Civil Procedure Code to set aside the sale 
held on 29th October, 1962. These 
applications were dismissed by a common 
order dated 4th November, 1966. 
A.A.O. No. 95 of 1967 is against the order 
dismissing E.A.No. 109 of 1965 and A.A. 
O.No. 117 of 1967 is the appeal against 
the order dismissing E.A.No. 76 of 1965. 
The appeals have been heard together. 


2. The grounds taken in E,A.Nos. 76 and 
109 of 1965 are common and are two-fold: 
(i) No notice was given to the appellants 
Natarajan and Keppiammal, though the 
respondent (decree-holder) knew that 
J.T. Joghee was not the joint family 
manager and was living apart from the 
appellants and was inimical towards them. 
There was collusion between Joghee and 
the decree-holder. (ii) The deceased 
Thippa Gowder led a reckless and immoral 
life and the debts which resulted in the 
decree were tainted by immorality. 


3. The learned Judge repelled these 
contentions on a careful analysis of the 
evidence adduced before him. He found 
that Joghee was the manager of the joint 
family and that the debts were not tainted 
by immorality. He also found that there 
was no collusion. Mr. R. Desikan and 
Mr. P. Bhaskaran, the learned Counsel 
who appeared for the appellants before 
us, were not able to urge anything to show 
that the reasoning of the learned Subordi- 
nate Judge was wrong on these aspects. 
There is, however, one other aspect on 
which they are entitled to succeed. We 
shall confine ourselves for the present to 
the sale held on 29th October, 1962 in 
E.P.No. 494 of 1962. It will be noted 
that one of the contentions is that no 
notice of the execution was ever given to 
them. The reply of the decree-holder is 
that notice went to the joint family 
manager, J.T. Joghee, and that that was 
sufficient. If, in truth, notice had been 
properly served on J.T. Joghee, the reply 
of the the decree-holder would be a suffi- 
cient answer to the contention of the 
appellants. But we find that that is not so. 
Taking up the first execution petition, 
E.P. No. 113 of 1960, it was filed for 
attachment and sale of the immovable 
properties in the hands of the legal repre- 
sentatives of the deceased second defen- 
dant, Gujja Gowder, whose legal 
representatives were sought to be 
impleaded as respondents 2 to 5. We are 
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not now concerned with that prayer. The 
other prayer was for attachment and sale 
of the immovable properties belonging to 
the deceased Thippa Gowder ‘‘ now in 
the hands of the first respondent (J.T. 
Joghee Gowder) as the joint family 
manager of Thippa Gowder’s family.” 
On 5th February, 1960,notice was ordered 
to be issued for the hearing on 15th 
March, 1960. We find that notice was 
issued to; J.T. Joghee Gowder on 4th 
March, 1960. There is a postal acknow- 
ledgment among other things. The entry 
of the clerk on 15th March, 1960 was, 
“J.D. 1 and L.Rs. of J.D. 2 sought to be 
impleaded as respondents. Notice 
served.” 'The endorsement of the Judge 
is “J.D. 1 called absent. N.L. for other 
J.Ds. counter 23rd March, 1960”. On 
23rd March, 1960, there was no Judge and 
it was reposted to 14th June, 1960. On 
14th June, 1960, the endorsement of the 
Judge is ‘No counter. L.Rs. impleaded, 
petition dismissed.” The entry on 15th 
March, 1960, and the postal acknowledg- 
ment show that J.T. Joghee was served. 
Hence it may be taken that in E.P. No. 113 
of 1960 notice was served on J.T. Joghee, 
but he was absent. 
| 
4. Then we come to the next execution 
petition, E.P.No. 763 of 1961. It was for 
attachment and sale of the properties 
mentioned in the Schedule to the execu- 
tion petition. The person against whom 
‘enforcement of the decree was sought was 
mentioned as the first defendant, J.T. 
Joghee, son of Thippa Gowder. The 
execution petition was filed on 5th October, 
1961. Because it was within two years 
of the order on the prior execution peti- 
tion, 14th June, 1960, no notice was 
necessary under Order 21, rule 22 of the 
Civil Procedure Code, because of the pro- 
viso. The fact that it was within two 
years of 14th June, 1960, was noted by the 
clerk. Hence straightaway an order for 
attachment was passed by the Judge on 
7th October, 1961. The next entry dated 
20th November, 1961, is ‘‘ Immovables 
attached on gist October, 1961. Valued 
at Rs. 25,000. Sale papers goth Novem- 
ber, 1961.’? The time was extended for 
the filing of sale papers, and the sale 
papers were filed and there was the follow- 
ing endorsement of the clerk on 12th 
December; 1961: ‘‘ Sale papers checked. 
Sale notice gth January, 1962.” Then 
{ 
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there is the following entry on gth January, 
1962: ‘‘ Batta memo. represented with a 
delay excuse petition. Issue 31st 
January, 1962.” Then on gist January, 
1962, the clerk put up the following note: 
“ Respondent not served, ”?” and this is 
followed by an entry of the Judge, 
“ Respondent absent. Settlement on grd 
February, 1962,” the terms of proclama- 
tion were settled on grd February, 1962, 
with the order “‘ Proclaim and sell on 
2nd April, 1962”. 


5. The sale was again fixed for 13th 
August, 1962, with an upset price of 
Rs. 20,000 but there was no bid. The 
decree-holder filed E.P.No. 494 of 1962 
and E.P. No. 763 of 1961 was therefore 
closed on gist August, 1962. ‘The clerk 
noted that it was filed within two years 
of the date of the order in the previous 
execution petition, E.P. No. 763 of 1961, 
namely gist August, 1962, and hence 
straightaway the Court made an order 
on 21st August, 1962 ‘‘ proclaim and sell 
on 29th October, 1962,” with an upset 
price of Rs. 10,000. The property was 
sold on 29th October, 1962 for Rs. 10,000 
and Milapchand, the power-of-attorney 
agent of the decree-holder, was the bidder. 
There was no petition to set aside the sale 
and the sale was confirmed on 1st Decem- 
ber, 1962. 


6. Thus it is clear that no notice was 
actually served on J.T. Joghee before the 
sale was held. It was, however, brought 
to our notice by Mr. V.V. Raghavan for 
the decree-holder (Respondent) that J.T. 
Joghee had knowledge of the sale pro- 
clamation in E.P.No. 763 of 1961 and he 
drew our attention to the signature of 
J.T. Joghee, dated 21st February, 1962, 
below the return of the process server, 
dated 21st February, 1962, that he had 
made a tom tom in the village of the fact 
that the sale of the property would be 
held on 2nd April, 1962 and had also 
affixed a copy of the sale proclamation on 
the land. Some other persons also had 
signed above J.T. Joghee in support of 
that endorsement. It may be taken, 
therefore, that, though no notice under 
Order 21, rule 64, or rule 66 went to 
J.T. Joghee, he had knowledge on 21st 
February, 1962, that the sale was going 
to be held on 2nd April, 1962. But, as we 
shall see later, this will not help the decree- 
holder materially. 
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7. Order 21, rule 92, Civil Procedure 
Code, says that where no application is 
made under rules 89, 90 or 91 or where 
such an application is made and dis- 
allowed, the Court shall make an order 
confirming the sale, and thereupon the 
sale shall become absolute. Sub-rule (3) 
says that no suit to set aside an order made 
under this rule shall be brought by any 
person against whom such order is made. 
Now, the appellants did not admittedly 
file any application under rule 8g or go. 
An application under rule go would be to 
set aside a sale on the ground of material 
irregularity or fraud in publishing or 
conducting it. It had to be filed within 
thrity days of the date of the sale under 
Article 166 of the Limitation Act, 1908. 
Further the appellants could succeed 
only by proving that they sustained a 
substantial injury by reason of such irregu- 
larity or fraud. Hence, if E.A.No. 109 of 
1965 is to be held to be really one under 
Order 21, rule go, it would have to be 
dismissed, because it was not filed within 
time, and, further, no substantial injury 
has been shown. But E.A.No. 109 of 1965 
cannot be considered to be an application 
under Order 21, rule go. ‘That rule 
would apply only where a sale is sought 
to be set aside on the ground of material 
irregularity or fraud in publishing or con- 
ducting it. Now, as we shall see presently, 
the want of notice under Order 21, rule, 
64 or 66 is a stage anterior to the publica- 
tion of the proclamation of sale under 
rule 67 or conducting the sale, and, 
therefore, it will not fall under Order 21, 
rule g0. The application would, however, 
fall under section 4.7,Civil Procedure Code, 
and the residuary Article 181 of the Limi- 
tation Act, 1908, prescribing a period of 
three”years from the time when the right 
to apply accrues, and the corresponding 
Article 137 of the new Limitation Act of 
1963. Where the application does not 
fall under Order 21, rule go, it is not 
necessary for the applicants to show that 
they sustained a substantial injury by 
reason of the non-observance of the pres- 
cribed procedure. Thus, both from the 
point of view of limitation and the absence 
of the need to establish substantial injury, 
it is necessary to realise that the applica- 
tion of the appellants would not fall 
under Order 21, rule go. 


8. Before discussing the several decisions 
on the question, it will be convenient to 
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refer briefly to the statutory provisions. 
Order 21, rule 22 (so far as is relevant) 
says that, where an application for execu- 
tion is made more than two years after the 
date of the decree, the Court shall issue a 
notice to the person against whom execu- 
tion is applied for requiring to show cause, 
on a date to be fixed, why the decree 
should not be executed against him. 
There is a proviso which says, ‘‘ provided 
that no such notice shall be necessary in 
consequence of more than two years 
having elapsed between the date of the 
decree and the application for execution, 
if the application is made within two 
years from the date of the last order against 
the party against whom execution is 
applied for made on any previous applica- 
tion for execution.” In passing, it may 
be noted as settled law that where notice 
is necessary under Order 21, rule 22 and 
such a notice has not been issued, the 
Court has no jurisdiction to proceed with 
the execution. (Vide Raghunath Das v. 
Sundar Das1, Rajagopala Ayyar v. Ramanuja- 
chariar?). 


9. The attachment which was effected 
in E.P.No. 763 of 1961 without notice 
could not be objected to as invalid, but 
when we come to the sale there were two 
statutory provisions, Order 21, rules 64 and 
66. We may state that these rules were 
amended in Madras by amendments 
notified at page 121 of the Fort St. George 
Gazette, dated roth April, 1963. Hence, 
so far as E.P.No. 763 of 1961 was con- 
cerned, we are governed by the provisions 
of the rules before the amendment. The 
rules before the amendment read thus: 


Rule 64: Any Court executing a decree 
may order that any property attached 
by it and liable to sale or such portion 
thereof as may seem necessary to satisfy 
the decree, shall be sold and that the 
proceeds of such sale or a sufficient portion 
thereof shall be paid to the party entitled 
under the decree to receive the same. 


Rule 66 (1): Where any property is 
ordered to be sold by public auction in 
execution of a decree the Court shall cause 
a prolcamation of the intended sale to be 
drawn up in the language of such Court. 
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(2) Such proclamation shall be drawn up 
after notice to the decree-holder and 
judgment-debtor and shall state the time 
and place of sale, and specify as accurately 
as possible— 


(a) the property to be sold ; 
( (b) to (6) omitted). 


(f) every iother thing which the Court 
considers material for a purchaser to know 
in order to judge of the nature and value of 


the property. 

Rule 67 (1) : Every proclamation shall be 
published; as nearly as may be, in the 
manner prescribed by rule 54, sub-rule 
(2). 


(Rest omitted). 


For the sake of information we may notice 
that after the amendment effected on roth 
April, 1963, rule 64 reads : 

“ Any Court executing a decree may, 


after notice to the decree-holder and 
the judgment-debtor, order........ 
(Rest is the same). 


Rule 66 (i) : There is no amendment. 


The amendment of rule 66 (2), so far as 
we are concerned, was this: 


“The terms of such proclamation shall 
be settled in Court after notice to the 
decree-holder and the judgment-debtor, 
except where notices have already been 
issued under Order 21, rule 64....” 


ing omitted). 


10. Now, though in rule 64 before the 
amendment in 1963 the words ‘‘ after 
notice to |the decree-holder and the judg- 
ment-debtor’? were not there, it is clear 
from first principles that such a notice 
was necessary, particularly in a case 
where no previous notice under Order 21, 
rile 22 was necessary in view of the fact 
that the' execution petition was filed 
within two years of the order against the 
judgment-debtor on the previous execu- 
tion petition, It is very important that 
the judgment-debtor should know that 
his property is going to be sold, and, if his 
property is ordered to be sold without 
notice to, him, it would be most unjust 
and unfair to him, and it could, indeed, 
be said that the sale without such notice 
is a nullity. Though there were no 
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words specifically prescribing notice to 
the judgment-debtor in rule 64 as it stood 
before the amendment of roth April, 1963, 
it is a necessary implication from firs 

principles that, before ordering that an 

property attached shall be sold, notice 
should go to the judgment-debtor, parti- 
cularly in a case where notice had not 
already gone to him under Order 21, 
rule 22, because of the proviso to tha 

rule. The necessity for such a notice is no 
doubt made clear by the amendment o 

roth April, 1963, but that was necessaril 

implicit even in the rule as it originally 
stood. It may be noted that even in th 

rules as they stood originally notice to the 
judgment-debtor was contemplated in 
rule 66, and the wording was “‘ such 
proclamation shall be drawn up after 
notice to the decree-holder and judgment 
debtor.” It will be seen that Form 27 of 
Appendix E in the First Schedule to the 
Civil Procedure Code, contained the 
prescribed form of notice of sale under 
Order 21, rule 64, and was: 


“To the judgment-debtor :— 


“© Whereas in the abovenamed suit. . the 
decree-holder has applied for the sale of 
you are hereby informed that...... 
(date) has been fixed for settling the 
terms of the proclamation of sale.” 


Form 28-A, entitled ‘Notice of the day 
fixed for settling a sale proclamation’ was 
in the same terms. Because the notices 
were in the same form, the prevalent 
practice in the executing Court was to 
issue a single notice without specifically 
mentioning Order 21, rule 64 or rule 66. 
So long as a notice was issued and it was 
served on the judgment-debtor, it would 
have been suffiicjent compliance with the 
law for the purpose of rules 64 and 66. 


11. After the hearing was over, we 
opened the cover sent by registered post 
by the executing Court to J.T. Joghee 
for the proposed hearing on 31st January, 
1962. We did this in order to satisfy 
ourselves. The form of the notice is 
merely : 


‘© Whereas in the above suit the decree- 
holder has applied for sale of the pro- 
perty attached, you are hereby informed 
that the same is posted to 31st day of 
January, 1962, for setting the terms of 
the proclamation of sale.” 
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O.S.No. 167 of 1955, E.P.No. 763 of 1961 
and other particulars are mentioned. 
There is no reference to rule 64 or rule 66. 
But if the notice had been served, there 
would have been sufficient compliance 
with law. But the fact remains that 
without notice, the execution petition 
was adjourned to 3rd Februry, 1962 and 
on grd February, 1962 the terms of the 
proclamation were settled and the order 
for sale was made. Thus the provision 
for notice under Order 21, rules 64 and 66 
was not complied with, and; in our opi- 
mion, the sale was without jurisdiction. 
Mr. V.V. Raghavan has urged that the 
sale cannot be said to be without juris- 
diction so far as the 1/3 share of Joghee 
was concerned, because he has not filed 
an application under section 47, Civil 
Procedure Code, for a declaration that the 
sale is not binding on him. Since under 
Order 21, rule 92 (3) he cannot file a suit 
and he has to file an application under 
section 47, as pointed out by the Supreme 
Court in Ramanna v. Nallappa Raju! 
and since he has not filed such an applica- 
tion, we cannot give any declaration 
about the invalidity of the sale in respect 
of the 1/3 share of Joghee. But it is clear 
that the sale is not binding on the 2/3 
share of the appellants, Natarajan and 
Keppiammal, and in the remaining dis- 
cussion, if we say that the sale is aot, 
we say so only for the limited purpose of 
giving relief to the appellants. 


12. In Jagannath v. Perumal Natdu®, a 
Bench of this Court (Govinda Menon 
and Ramaswami, JJ.) held in circum- 
stances similar to this case that a sale held 
without notice to the judgment-debtor 
under Order 21, rules 64 and 66 was a 
nullity. There the previous execution 
petition, E.P.No. 1289 of 1933 was dis- 
missed on 14th December, 1936, ordering 
continuance of the attachment. The 
next execution petition, E.P. No. 308 of 
1937 was filed for the sale of the properties 
within two years (actually on gist 
January, 1937). Hence no notice was 
necessary under Order 21, rule 22. It 
was found that notice issued to the con- 
cerned judgment-debtors under Order 21, 
rules 64 and 66 had not been served. The 
terms of the proclamation were settled 
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and the order for sale was made without 
any such notice. The learned Judges 
observed : 


ce 


she bei the entire sale proclamation 
and the subsequent sales held in their 
absence should be deemed to be absolu- 
tely null andvoid ab initio, in which case 
the rights in the properties of defen- 
dants 3 and 6 have not passed to the 
purchaser at all.” 


Lower down they say: 


‘* The jurisdiction to sell a property can 
arise in a Court only where the owner 
is given notice of the attachment and 
sale. It is very plain that a person’s 
property cannot be sold without his 
being told that it is being sold. In 
these circumstances we feel that since 
no notice of E.P.No. 308 of 1937 was 
ever given to defendants 3 and 6, the 
entire proceedings were ab initio null 
and void and the sale did not therefore 
convey any of their rights in favour of 
the purchaser.” 


This is a Bench decision and cannot be 
distinguished. It is therefore binding on 
us and even otherwise we are in respectful 
agreement with it. 


13. The above decision was followed by 
Veeraswami, J., (as he then was) in 
Ramalingam Pillai v. Sankara Iyer’, There 
also, since the execution was filed within 
two years of the previous execution peti- 
tion, notice under Order 21, rule 22 was 
not necessary, and no notice under Order 
21, rule 66 was issued. The learned 
Judge held that, particularly where notice 
under Order 21, rule 22 was not required 
and where the notice under Order 21, 
rule 66 was the very first notice to go to 
the judgment-debtor, but such a notice 
was not issued, the sale held was a nullity. 
The learned Judge followed inter ala 
Jagannath v. Perumal Naidu?. The report 
reads that the learned Judge thought 
that the decision in Jagannath v. Perumal 
Naidu®, was a case where notice was 
necessary under Order 21, rule 22. We 
think that rule 22 is a mistake for rule 64. 
The learned Judge also followed the 
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decision of Panchapakesa Ayyar, J., 
in Karunakaan Nair v. Chathu?. In that 
case no notice was necessary under Order 
21, rule 22. No notice went under Order 
21, rule 64 or rule 66. But notice went 
to the judgment-debtor of the application 
of the decree-holder under Order 21, 
rule 72, for permission to bid. Because he 
had such notice, the learned Judge held 
that, on the facts of that case, the objection 
of the judgyment-debtor was without 
substance. The learned Judge observed, 
however, that in a case where the judg- 
ment-debtor did not know at all about 
the sale, the sale would be a nullity, and 
any knowledge about the sale or the sale 
proclamation after the sale was over, 
would not alter the matter. In this case 
no doubt we have seen that Joghee had 
notice on 21st February, 1962, of the sale 
proposed to be held on 2nd April, 1962 in 
E.P.No. 763 of 1961. In view of the 
clear observations of the Bench (Govinda 
Menon and Ramaswami, JJ.) in Jagannath 
v. Perumal Naidu, it seems to us that the 
subsequent knowledge would not validate 
the sale. However, it is sufficient to 
distinguish the decision of Panchapakesa 
Ayyar, J., by pointing out that we see from 
the entries in E.P. No. 763 of 1961 that 
the sale was not held on 2nd April, 1962, 
that there was an order for sale on 13th 
August, 1962, that on that date the sale 
was reposted to goth August, 1962 and 
that, since there was no bid, the property 
was not sold, and the execution petition 
itself (E.P. 'No. 763 of 1961) was closed on 
gist August, 1962. ‘The sale which was 
eventually held was held in another 
execution petition (E.P.No. 494 of 1962) 
and no notice went in that execution 
petition under Order 21, rule 66. Fur- 
ther, we would also point out that in 
A.A.A.O. No. 112 of 1968 (not yet repor- 
ted) one of us held that sale held without 
notice under Order 21, rule 66, was a 
nullity. That was a case of execution of a 
mortgage decree. The execution was 
within two years and therefore no notice 
under Order 21, rule 22, was necess 
and because the mortgage decree itse 
ordered sale, no further order for sale was 
necessary under Order 21, rule 64. It 
was, therefore, emphasised that notice 
under Order 21, rule 66, was all the more 
necessary. Besides the decisions in 
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Jagannath v. Perumal Naidu, Ramalingam 
Pillai v. Sankara Iyer,? ( Veeraswami, J.) 
and Karunakaran Nair v. Chathu®, (Pancha~ 
pakesa Ayyar, J.) reference was made to 
some other decisions, taking the same view 
namely, Narayan v. Ramchandra*, Dada 
Narayan v. Faichand Nagorao® and Prafulla 
Chandra v. Calcutta Credit Corporation®. 
14. No doubt there is a Full Bench deci- 
sion of the Andhra Pradesh High Court 
in Satyanarayanamurthy v. Bhavanarayana’, 
where it was held that non-service of 
notice under Order 21, rule 66 (2) (as it 
stood before the amendment of 1963) was 
only an irregularity in publishing and 
conducting the sale, that it must be agita- 
ted under Order 21, rule go showing 
that it had resulted in substantial injury 
to the judgment-debtor, and that the 
sale was not void. The learned Judges 
recognised that there were decisions of 
the Madras High Court to the contrary. 
In particular they referred to Neelu 
Meithiar v. Subramania Moothan®, In 
that case there was an application by the 
judgment-debtor to set aside the sale on 
various grounds. He did not succeed in 
the Courts below, and he filed a second 
appeal. The question arose whether 
the second appeal was maintainable. 
If the ground for setting aside the sale was 
one under Order 21, rule go, there could 
be only one appeal against it as an order 
under Order 43, and no second appeal 
would lie, The learned Judges, however, 
observed that the second appeal would 
lie, their reasoning being this: 
“The application was by the judg- 
ment-debtor to set aside the sale on 
various grounds. Many of them would 
be covered by Order 21, rule go, 
There is one allegation at least which 
is outside its scope. That allegation is 
that no notice was given to defendants 
5 and 23 as required by rule 66, Order 
21, before the proclamation was settled. 
It was suggested that this is a matter 
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relating to the publication or the con- 
duct of the sale. We do not agree 
with this contention. There are at 
least three stages contemplated by rule 
66. First the settlement of the procla- 
mation, then its publication and lastly 
the conduct of the sale in pursuance of 
it. The first of these stages is not a 
matter connected with the publication 
or the conduct of the sale. On the other 
hand, it is clearly anterior to both 
these processes. Now comes the ques- 
tion, as this complaint against the sale 
is not covered by section go, whether 
a second appeal lies. It has been held 
in Anantharama Iyer v. Kuttimalu 
Kovilamma!, a ground for setting aside a 
sale may be alleged de hors rule go, and 
that such an allegation would be covered 
by section 47. It was contended by 

_ the learned vakil for the respondent 
that even if the application was within 
section 47, if it can also be brought 
under rule go of Order 21, there will be 
no second appeal by virtue of the prohi- 
bition contained in 104, clause (2). 
Asimaddi Sheikh v. Sundari Bibi*, and 
Sheo Prasad Singh v. Premna Kunwar’, 
have taken this view. Anantharama 
Iyer v. Kuttimalu Kovilamma1, impliedly 
accepts this principle. However that 
may be, we are clear that the ground of 
complaint relating to the violation of 
rule 66 can only be considered under 
section 47. Therefore there is an 
appeal and a second appeal against a 
decision relating thereto. We overrule 
the preliminary objection.” 


This view was followed in several other 
decisions. The learned Judges of the 
Andhra Pradesh High Court, however, 
differed from the above view, observing: 


‘** Now readi 
and 67) together, while it is true that 
in one sense as pointed out in Neelu 
Neithiar v. Subramania Moothan*, they 
represent two different stages, in the 
sale proceedings, one may observe that 
when rule go refers to the ‘ publishing 
it’, i.e., the sale, it refers to the publica- 
tion of the proclamation of the sale 
drawn up under rule 66. Ifthe procla- 
mation is not properly drawn up it 
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cannot be said that there is a proper 
publication because it would be publica- 
tion of an improper proclamation of 
sale. The publication of an irregularly 
drawn up proelamation of salc, irregu- 
lar either because of want of notice or 
on other grounds, may thus be called 
an irregularity in the publication itself. 
It is clear that on the language of 
the rules quoted above, that the word 
‘proclamation’ though it may, in 
ordinary parlance, also convey the 
meaning of. publication; connotes in the 
above context only a piece of paper 
containing certain information prepared 
by the Court. If the paper is not pro- 
perly drawn up, there is no proper 
publication of the sale.” 


Lower down itis observed: 


“In the result, my view is that, unless 
the matters alleged in an application 
for setting aside a sale are such that 
they would render the sale void (in 
which case no question of substantial 
injury could arise as the application 
falls under section 47, it must come 
under Order 21, rule 90, and can suc- 
ceed only on proof of material viola- 
tion of rule 65 ef seq followed by proof 
of consequential substantial injury to 
the applicant.” 
15. It may be mentioned that the ques- 
tion arose in the Andhra Pradesh High 
Courtin connection with the validity of an 
order of the executing Court demanding 
security from the judgment-debtor under 
Order 21, rule go. One of the objections 
was the omission to issue notice under 
Order 21, rule 66 (2). The Full 
Bench confirmed the decision of the 
executing Court on that -point. But, 
with regard to another objection, that 
the Court had no jurisdiction to sell the 
property outside its territorial limits, it 


was held that it was amatter under 


section 47 and the petition was remanded 
to the executing Court on that question 
alone without requiring the judgment- 
debtor to furnish security. 


16. We may point out that, besides 
the decision referred to in the judgment 
of the Andhra Pradesh High Court, a 
Bench of this Court (Govinda Menon 
and Panchapakesa Ayyar, JJ.) in 
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Kandaswami v. Narasimha’, reiterated the 
view that the publishing of the sale refers 
only to what is antecedent to the actual 
conduct of the sale, but subsequent to 
the order ‘directing the sale. We are 
bound by the decisions of this Court. 
We are also in respectful agreement with 
the reasoning of the decisions of this 
Court. Further, the decision of the 
Andhra Pradesh High Court does not 
refer to the decision of the Bench of this 
Court in 'Fagannath v. Perumal Naidu}, 
and the principle laid down therein, 
namely : | 
“The jurisdiction to sell a property 
can arise in a Court only where the 
owner is given notice of the attachment 
and sale. It is very plain that a 
person’s! property cannot be sold 
without his being told that it is being 
sold.” 


17. Itis not clear from the decision of 
the Andhra Pradesh High Court whether 
there was any prior notice under Order 
21, rule 64. If there had been a notice 
under Order 21, rule 64, and there was 
order for sale, then it might be that 






sale void, but only voidable, and further, 
the application would fall under Order 
21, rule go, and the same would have to 
be filed within the shorter period of 
thirty days prescribed by Article 166 of 
the Limitation Act of 1908 and the 
corresponding article 127 of the Limita- 
tion Act of 1963. From this point of 
view the decision of the Andhra "Pradesh 
High Court could be distinguished, if 


necessary. | 


18. It is| necessary again to refer to 
Neelu Neithiar v. Subramania Moothan?. 
There, though it was held that want of 
notice under Order 21, rule 66 took the 
application out of the scope of Order 21, 
rule go, eventually it was held that srticle 
166 of the Limitation Act of 1908 applied 
and, since'the application was filed more 
than thirty days after the date of the sale, 
it was time-barred. At first blush this 
might give rise to an argument that the 
want of notice under Order 21, rule 66, 
would only make the sale voidable and 
not void ‘and, therefore, it would be 
necessary to set it aside by filing an appli- 
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cation under Article 166 of the Limitation 
Act of 1908 within thirty days. But a 
closer examination of the facts in that 
case show that the learned Judges took 
that view because notice had been served 
under Order 21, rule 22 and it was on 
that basis that they distinguished the 
decision of Shyam Mandal v. Satinath 
Banerjee+, The relevant passage of the 
decision is this: 
“ Lastly, it is urged that the sale is 
unsustainable on its merits, because 
owing to the absence of notice to the 
etitioners of the proceedings for fram- 
Ing proclamation it was held without 
jurisdiction and is a nullity. Shyam 
Mandal v. Satinath Banerjee1, is referred 
to in this connection. But there the 
notice, absence of which was relied on, 
was one required by Order 21, rule 22 
and its issue was a condition precedent 
to the validity of any execution pro- 
ceedings. e notice referred to in 
Order 21, rule 66, is an incident in 
the course of execution proceedings, 
the validity of which is independent of 
it. Taking this view we disallow this 
contention also.” 


19. It may be mentioned that the 
learned Judges, after overruling the pre- 
liminary objection, had called for a 
finding, whether the failure to give notice 
under Order 21, rule 66 was due to 
fraud on the part of the decree-holder 
or was due to the inadvertence on the 
part of the executing Court. A full 
text of the finding is available in the 
report of the decision in Neelu Neithtar 


v. Subramania Moothan?, That shows 
clearly that notice under Order 
21, rule 22, had been served and 


we have also satisfied ourselves on this 
point by looking into the original records 
ourselves. In the present case, however, 
it will be noticed that no notice under 
Order 21, rule 22, was issued—because 
it was not necessary and there was only 
one single notice under Order 21, rules 64 
and 66 without mentioning the rules. 
Here, the principle enunciated in Jagan- 
nath v. Perumal Naidu®, would apply 
namely :— 

“The jurisdiction to sell a property 

can arise in a Court only where the 
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jowner is given notice of the attachment 
jand sale. It is very plain that a 
person’s property cannot be sold with- 
‘out his being told that it is being sold.” 
That decision is binding on us and we 
are in respectful agreement with the 
principle laid down therein. Accordingly 
we hold that the sale held in E.P. No. 
494 of 1962 on 29th October, 1962 is not 
binding on the 2/3 share of the appellants. 
20. The appeal, A.A.O. No. 95 of 1967, 
is allowed to this extent. The parties 
will bear their own costs in both the 
Courts. In A.A.O. No. 117 of 1967, 
arising out of E.A. No. 76 of 1965, the 
sale has not yet taken place and Mr. V.V. 
Raghavan, the learned Counsel for the 
decree-holder, stated that the decree- 
holder would take out notices specifically 
to Natarajan and Keppiammal to avoid 
all controversy. In view of this assurance 
of the decree-holder, no further orders 
are necessary in the appeal. 
21. These Appeals having been set 
down this day for being mentioned on the 
letter of the Advocate for Respondent-r, 
dated 25th September, 1970 upon hear- 
ing the arguments of Mr. K. Venkata- 
subba Raju for Mr. P. Bhaskaran, 
Advocate for the Appellant in both the 
Appeals and of Mr. V. V. Raghavan 
Advocate for the 1st Respondent in both 
the appeals, the Court delivered the 
following Judgment : 
(Judgment of the Court delivered by 
Venkataraman, J.) 


22. It is now brought to our notice 
by Thiru V. V. Raghavan, learned 
Counsel for the respondent-decree-holder 
that the mother Keppiammal had died 
even in June, 1965, itself when the peti- 
tion before the learned Subordinate 
Judge was pending. On her death her 
one-third share devolved on her two sons 
Jughee Gowder and Natarajan, but the 
appeals to this Court were preferred 
only by Natarajan, Joghee did not prefer 
any appeal even in respect of the half 
share in the one-third share of Keppi- 
ammal, which devolved on him on her 
death. Accordingly the relief must be 
confined to the share of Natarajan alone, 
namely half share in the property which 
was sold in Court auction. In our 
earlier judgment we had overlooked the 
fact that Keppiammal had died even 
during the pendency of the proceedings 
in the lower Court. Accordingly we 
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modify our judgment and decree by 
stating that the Court auction sale would 
not be binding on the half share of 


Natarajan. 

S.V.J. A.A.O. 95 of 1967 
allowed in part. 

IN THE HIGH COURT OF JUDI- 

CATURE AT MADRAS, 


Present.—R. Sadasivam and K. N. 
Mudaliyar, FF. 
Thangavelu Asari Appellant* 


Penal Code (XLV of 1860), sections 
84 and 302—Appellant stabbing his wife 
to death when he was off his mind—Appellant 
if entitled to the benefit of section 84. 

The facts as established by the evidence 
in the case are as follows : 

The appellant used to break pots in his 
house and run along streets. He went 
to Tirupathi and on his return he 
was off his mental balance and he used 
to threaten to do away passers-by. At 
times he was kept under chains. For a 
time he was normal, but he was very 
gloomy and never attempted to run away 
or escape. On the day of the occurence, 
the appellant, his wife and the child: 
went to bed. On hearing of the sound 
of passing bus the child woke up and 
saw her mother with blood coming from 
her chest. The appellant was sitting 
near the feet of his wife with a knife in 
his right hand. He appeased her saying 
that ake need not get frightened and that 
he himself had stabbed her mother with 
the knife. In the morning he was. 
found sitting on the threshold of the 
front door steps. 


On the question whether the appellant 
was, by reason of unsoundness of mind, 
incapable of knowing the nature of the 
act or what he was doing was either wrong 
or contrary to law. 

Held ; In the light of the principles of law 
as regards the defence of insanity laid 
down in WNavier Moralle, In re, (1970) 
M.L.J. (Cri.) 718, and in the nature of 
the evidence in the instant case, it 
is clear that the appellant by 
reason of unsoundness of mind, was 
incapable of knowing the nature of the 
act or that he was doing what was either 
wrong or contrary of law. The evidence 
of the daughter of the appellant is of 
decisive importance to enable the Court 
ee eae ee ee 
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to arrive at the conclusion that the excep- 
tion provided by section 84 of the Indian 
Penal Code must enure to the benefit 
of the appellant. At any rate this evidence 
before the Court would raise a reasonable 
doubt as .regards one or more of the 
ingredients of the offence including mens 
Tea. [Para. 15.] 


Appeal against the Judgment of the 
Sessions Judge of the Court of Session of 
the Dharmapuri Division at Krishnagiri 
in Case No. 35 of the Calendar for 1969 
dated 2oth' December, 1969. 


t 


A. Viswanathan, amicus curias, appointed 
under Rule 252 of Criminal Rules of 
Practice and Orders, 1958, for Appellant. 


The Public Prosecutor, for State. 


‘The Judgment of the Court was delivered 
by 

K. N. Mudaliyar, 7.—Thangavelu Asari, 
the appellant herein, appeals against 
his conviction for an offence under 
section 302 of the Indian Penal Code, for 
committing the murder of his wife 
Dhanalakshmi on 16th January, 1969, 
at about 10 P.M. 


In our view, the best way of presenting 
the prosecution case would be to sum- 
marise the evidence of P.W. 2, the 
daughter: of the appelant and 
Dhanalakshmi, the murdered victim. 
P.W. 2 Narasammal went to bed along 
with her ‘parents on the night of 16th 
January, 1969, at about 10 p.m. She 
has two younger sisters and one younger 
brother. ‘P.W. 2 woke up on hearing 
the sound. of a passing bus. Then she saw 
her mother with blood coming from her 
chest. Her father Thangavelu Asari 
(the appellant) was sitting near the feet 
of his wife wi'h a knife on his right hand. 
When P.W. 2 attempted to cry, the appel- 
lant appeased her saying that she need 
not get frightened and that he himself 
had stabbed her mother with the knife. 
The appellant laid his daughter P.W. 2 
on the bed and asked her to go to sleep. 
At dawn, P.W. 2 got up and found her 
father sitting on the threshold of the 
front door steps. The door was bolted 
from outside. She states further in her 
evidence ' that the appellant went to 
Tirupathi about one month prior to the 
occurrence, and on his return, he was 
“off his mental balance,” About fifteen 
days thereafter, he became normal. 
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No doubt, she asserts that at the time of 
the occurrence, he was mentally normal. 
We will later advert to the other portions 
of her evidence during the discussion of 
the nature the of offence, if any. 


2. On the following morning (17th 
January, 1969) at about 7 a.m. P.W. 3 
saw the appellant sitting on the threshold 
of his house. He was gloomy. She 
asked him as to why he was so gloomy. 
He told her that he had stabbed his wife 
to death. 


3. P.W. 4 is another witness who went 
to his field and returned to the village 
at about 7 A.M., on 17th January, 1969. 
He saw a crowd at the Mariamman 
Temple and he was told that the appel- 
lant had murdered his wife. While 
there, the appellant himself called him, 
took him inside his house and showed him 
the dead body of his wife. and he saw a 
bleeding injury in the middle portion of 
the chest. P.W. 5 is a native of that 
village who was returning from (to) the 
village at about 7 a.m. He saw a crowd 
near the house of the appellant. The 
appellant called him and asked him to 
engage four men to carry the dead body 
of his wife to the police station at 
Pennagaram, saying that he had stabbed 
his wife to death. 


4. The village munsif, P.W. 7, came to 
the spot at about 9 A.M., on 17th January, 
1969. He got the appellant tied to a 
pole; and he recorded a statement 
Exhibit P-1, from P.W. 1. He went 
and saw the dead body of Dhanalakshmi 
with bleeding injuries on the chest. 
The village munsif mentions about his 
questioning the appellant and the appel- 
lant replying that because his (appellant’s) 
him on the pre- 
vious night, he stabbed her to death. 
On the same evening at about 7-30 or 
8 r.m., the police came and recorded the 
statement of the appellant attested by 
P.W. 7, the admissible portion of which 
is Exhibit P-4. Accordingly the police 
seized M.O. 1, knife from the appellant. 
There was blood thereon, and the subse- 
quent chemical analysis proved that the 
weapon M.O. 1, was stained with human 
blood. All the villagers requested P.W. 1 
who is studying in XI standard to pro- 
ceed to Rengapuram where the village 
munsif was residing. He made the 
journey a second time, met the village 
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munsif and gave him the information. 
As already stated P.W. 7, recorded the 
statement, Exhibit P-1 from P.W. 1. 
It is unnecessary for us to notice in detail 
the various stages of investigation con- 
ducted by P.W. 13. However, there is 
one other important piece of evidence, 
namely, a judicial confession recorded 
by P.W. 12. The said confession state- 
ment is marked as Exhibit P-15 in this 
case. M.O. 1, knife was also recovered 
from accused as a result of Exhibit 
P-4. 


Z. The plea of the appellant in the trial 
Court is either one of complete ignorance 
of the crime or one of denial. 


6. We will deal with the evidence in 
this case to find out whether the offence 
of murder has been made out on the 
basis of the prosecution evidence. 


7. The real question that falls for our 
determination is whether the appellant 
was, by reason of unsoundness of mind, 
-incapable of knowing the nature of the 
act or that he was doing what was either 
wrong or contrary to law. In other 
words, whether the exception provided 
in section 84 of the Indian Penal Code, 
would avail the appellant. 


8. The evidence of the daughter of 
the appellant P.W. 2, Narasammal, is 
that the appellant and his wife never 
quarrelled and that they were leading a 
. happy life. She states that sometime 
prior to the occurrence the accused- 
appellant was suffering from mental 
disease and he used to break pots in his 
house and run along the street. Accord- 
ing to P.W. 2, the appellant went to 
Tirupathi to get it cured and on his 
return, he was off his mental balance and 
when he was off his balance he used to 
break mud pots in the house and threaten 
to do away passers-by. According to 
her, at times, he was even kept under 
chains. She further states that her mother 
used to brood over it, weep and even 
‘starve most of the days. According to 
P.W. 2, some fifteen days after he returned 
from Tirupathi, he became normal and 
at that time he was attending to his avo- 
cation, namely, the avocation of a gold- 
smith, When P.W. 2 met him on the 
next morning, he was very gloomy. The 
appellant never attempted to run away or 
escape. 
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9. P.W. 6, the mother of the deceased 
Dhanalakshmi, states in her evidence 
that there was absolute cordiality be- 
tween the husband and the wife. Accord- 
ing to her, the appellant was insane for 
some time. She went and saw her son-in- 
law (the appellant). Her daughter, the 
deceased Dhanalakshmi, was very much 
worried over it. Even P.W. 3 states 
that she found the appellant to be gloomy 
seated on the threshold of his house. 


10. P.W. 4 states that the appellant and 
his wife never quårrelled and that they 
were leading a happy life. Sometime 
prior to the occurrence, the appellant was 
suffering from mental disease and he used 
to break pots in his house and run along 
the street. P.W. 5 is a villager belonging 
to Nallapurampatti and he knew the 
appellant and his wife for the past eight 
years. According to him, their relation- 
ship was very cordial. 


11. It is important to notice the testi- 
mony given by Dr. Habibullah, P.W. 9. 
His evidence is that he examined the 
appellant as to his mental condition. The 
appellant was kept under observation 
from 28th January, 1969 to 15th February 
1969. According to the doctor, the 
appellant is a schizophrenia with a 
tendency to turn maniac. Exhibit P-9 
is the certificate. In his cross-examina- 
tion, it has been elicited that a case-sheet 
was maintained wherein the condition of 
the patient was noted every day. This 
case-sheet has not been produced before 
the Court, as the same was not asked for. 
The doctor was also questioned by the 
Court. The doctor said that the onset 
of schizophrenia can never be sudden and 
that it is gradual either on account of 
hereditary characteristics or on account 
of environmental effects. 


12. P.W. 12, the Sub-Magistrate, Harur, 
recorded the confession statement of the 
appellant which is marked as Exhibit 
P-15. In cross-examination, he states 
that he was not informed that the Inspec- 
tor of Police had moved the Sub- 
Magistrate, Dharmapuri, for examining 
the accused as to his mental condition. 
According to him, even on the date when 
he recorded Exhibit P-15, he was not 
made aware of the fact. The Sub- 
Magistrate frankly states that had he 
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known about it, he would not have re- 
corded the confessional statement of 
the appellant. 


13. P.W.! 13, the Inspector of Police, 
Dharmapuri, speaks to Exhibit D-1, dated 
gist January, 1969, which is the requisi- 
tion sent by him for sending the appellant 
for medical examination. P.W. 13 
admits that the appellant was insane 
about a fortnight prior to the occurrence. 
He further states that even at the inquest 
it was brought to his notice that the appel- 
lant was suffering from mental disease 
prior to the occurrence. In his appeal to 
this Court, the appellant states that on 
his return from Tirupathi, he was afflicted 
with some sort of insanity and as such he 
was not even aware of what he was doing. 
According to him, he was taken to a doctor 
for consultation and given treatment for 
fifteen days. On that night, himself, his 
wife and the child went to bed and he was 
not aware of what he had done. His 
child got' up and saw her mother dead 
and informed him that her mother was 
lying spéechless in a flood of blood. 
It is further stated in the petition that his 
daughter told him that he was seen sitting 
at her mother’s feet with a knife in his 
hand. He never knew anything and he 
pacified his child and put her to sleep. 
He says that some of the villagers like 
P.Ws. 3 and 7 put questions to him and he 
had no memory power at all, and he was 
not aware of what he had done even. Even 
now he islnot in a lucid state of mind and 
he did not remember whether he had 
stabbed her. According to him, for the 
past one’month, he had been mentally 
afflicted and he was incapable of knowing 
even what he was doing. The appellant 
says that at present he is not in a sound 
state of mind. 

14. The question is, in this state of 
evidence; can it be said with some reason- 
able amount of certainty that the appel- 
lant has'a right to invoke the benefit 
of section 84 of the Indian Penal Code. 
15. The principles of law regarding 
the defence of insanity in criminal law 
which fall within section 84 of the India 
Penal Code, have been summarised by 
my learned brother with singular clarity 
and perspicacity and incisive and indus- 
trious research in the judgment in Navier 
Marolle, In ret, to which I was a party. 





1. (1970) 'M L.J. (Cri ) 718: (1970) 2M L J. 466. 
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The relevant portion of the law governing 
this aspect of the matter is found at pages 
720 and 721. Itis unnecessary for me to 
reproduce the same. The principles of 
law laid down in Dahyabhai v. State of 
Gujarat), Bihkari v. State of Uttar Pradesh?, 
and Jayasena v. Reginam®, have been 
culled out and summarised in this judg- 













which has been summarised in the 
earlier part of our judgment, we have no 
doubt in our mind that the appellan 
by reason of unsoundness of mind, 
incapable of knowing the nature of th 
act or that he was doing what was eithe 
wrong or contrary to law. The evidence 
of the daughter of the appellant is o 
decisive importance to enable us.to arrive 
at the conclusion that the exceptio 
provided by section 84 of the Indi 
Penal Code must enure to the benefi 
of the appellant. We are inclined t 
hold at any rate that the evidence place 
before the Court would raise a reasonabl 
doubt in the mind of the Court as regar 
one or more of the ingredients of th 
offence including mens rea of the appellant, 
and therefore, we would be justified t 
acquit the accused on the ground that 
the general burden of proof resting on the 
prosecution was not discharged in the 
context of the failure on the part of the 
prosecution to prove the mens rea of the 
appellant at the time of committing the 
murder of his wife. The conviction and 
the sentence of the appellant under 
section 302 of the Indian Penal Code are 
set aside. 


16. In view of our finding that the 
appellant committed the act while he was 
in a state of unsoundness of mind and 
incapable of knowing the nature of the 
act he was doing, we direct that the appel- 
lant be detained in safe custody in -the 
Government Mental Hospital, Madras 
under section 471 of the Code of Criminal 
Procedure. The Superintendent of the said 
institution shall report the action taken 
by him in the matter to the Government, 


V.M.K Ordered 
’ accordingly. 








773: (1965) 2 SC. : 


1. (1964) 7 S.C.R. 361: (1965) M.L.J. (Cr.) 
C.J 531 


2. (1966) M.L.J. (Cr.) 561: (1965) 6 S.C.R. 
194: (1966) 2SC.J. 281: AIR 1966 SC. 1. 
3. (1970) 1 AIILE.R. 219 (P.C.). 
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IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 

(Special Original Jurisdiction) 
Present.—Z. Ramaprasada Rao, F. 


Sri Rajagopal Transports (P.) Ltd., 
Tirachirapalli-3. Petitioner* 


D. 


The Presiding Officer, 
Madurai and others 


(A) Adjudication—Industrial tribunal—Tribu- 
nal coming to the conclusion that it has no 
jurisdiction, but proceeding further to deal with 
the subject-matter-—Finding, if can be treated 
as non est. 


Labour Court, 
Respondents. 


In the instant case, the Labour Court, 
after having found that the dispute was 
not an industrial dispute but an individual 
dispute, went further into the matter and 
decided on the merits. 


Is it justified in doing so? 


Held: In industrial disputes, there is 
a specific interdict on tribunals to enter- 
tain and adjudicate upon disputes, to be 
cautious in cases where the question of 
jurisdiction is raised. If once such a 
tribunal comes to the conclusion that 
it has no jurisdiction to entertain and 
a fortiori to adjudicate upon the subject 
‘before it, then the ban becomes operative 
and it has no further right to deal with 
the subject-matter. If however it con- 
siders further its finding can be treated 
as an equation of non est. The want of 
jurisdiction in matters tried by the quasi- 
judicial or judicial tribunals, is one which 
goes to the core of the matter and if its 
absence is unchallenged, then there is no 
foundation for such tribunals to proceed 
further, hear parties and record findings 
.on the so called merits of the case. 


É [Para. 3.] 
(B) Res judicata—Findings of fact—Earlier 
Court deciding on merit, though it lacked 
jurisdiction to do so—Findings of fact, if can 


be acted upon—Doctorine of res judicata, if 


applies. 


The essential requirement of the doctrine 
of res judicata is that both the Court which 





*W.P. No. 1701 of 1969. 
2nd February, 1971. 


THE MADRAS LAW JOURNAL REPORTS 


[1978 


rendered the finding on an earlier occasion 
and the Court which is to compulsorily 
review the matter on a subsequent occa- 
sion, are competent Courts in the sense 
that they have the jurisdiction to enter- 
tain and adjudicate upon the lis or the 
subject-mattter. If the carlier Court 
which gave its finding is incompetent to 
decide on merits on the ground that it 
lacked jurisdiction, then ab initio those 
findings of fact need not be looked into 
and much less acted upon. In this view 
of the matter, the doctrine of res judicata 
is inapplicable in the instant case. 
[Para. 4] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of prohibition 
restraining the Labour Court, Madurai 
from proceeding further with I.D. No.41 
of 196g on its file, taken up on its file in 
pursuance of the order of reference passed 
by the Government of Madras G.O.Rt. 
No. 104, Labour Department, dated 29th 
April, 1969. 


M. R. Narayanaswami and R. Sampath 


Kumar, for Petitioner. 


T. Sathiadev, the Assistant Government 
Pleader and the Advocate-General, for 
and Respondent. 


G. Venkataraman and A. L. Somayajee, for 
grd Respondent. 


The Court made the following 


Orprr.—The petitioner is Sri Rajagopal 
Transports Private Limited, Tiruchira- 
palli. For a considerable length of time, 
the disputes between the Management 
and seven workmen thereto were not 
settled as is seen from the various proceed- 
ings that preceded the present writ 
petition. As early as in 1962, a reference 
under section 10 of the Industrial Disputes 
Act (hereinafter referred to as the Act) 
was made, on the question whether the 
non-employment of one V. Kumara- 
swami, a driver of the petitioner Manage- 
ment, was in order. The Labour Court 
was of the view that the non-employment 
was not justified and the petitioner had to 
come to this Court in Writ Petition No. 
199 of 1963, questioning the propriety of 
the award passed by the Labour Court, 
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The Union also filed a writ petition as 
inst the same award, and both came 
up for final disposal before Ramakrishnan, 
J, who quashed the same and remitted 
the matter for fresh dis While 
passing such an order of remit, the learned 
Judge made it clear as to what ought to be 
done by the Labour Court. The position 
is best stated in the words of the learned 
Judge i ped 
“I remanded the matter to the Presid- 
ing Officer, Labour Court to make a 
fresh enquiry himself and decide on 
two points (i) whether the cause of 
the worker V. Kumaraswami who 
was dismissed had been sponsored 
validly! by the Labour Union so 
as to convert it from an individual 
dispute to a collective dispute, in 
which event only, the Labour Court 
under the the law as it then stood before 
the amendment by Act No. XXXV 
of 1965 with effect from 1st December, 
1965, would have jurisdiction to adjudi- 
cate onlit; and (2) ifhe was satisfied that 
it was an industrial dispute, he could 
take evidence and decide onthe merits 
whether the dismissal of Kumaraswami 
was on justifiable gounds or not.” 


Thus, the scope of the remand, as high 
lighted by the learned Judge himself, 
is that if|the Labour Court found that it 
was not a collective dispute then it had 
no jurisdiction to adjudicate on it and 
only in cases when it was satisfied that it 
was a regular industrial dispute it could 
adjudicate further on the merits. On 
remand, jthe Labour Court passed its 
revised award, holding that the dispute 
was an individual dispute and not an 
industrial dispute proces collectively 
by the Union. After having found that 
it had no'jurisdiction to enter further into 
a discussion on the merits of the dispute 
before it:and apparently without appre- 
ciating the terms of the remand, the 
Labour Court delved further into the 
merits and found that the non-employ- 
ment of Kumaraswami was justified. 
As against this, the Union filed W.P. 
No. 3016/66. Ramakrishnan, J., again 
finally held: . ; 


‘In my opinion based on the finding 
that the dispute in this case was indi- 
vidual in character, the ‘Labour Court 
had clearly no jurisdiction to -decide 
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‘whether the dismissal of Kumaraswami 


was justified or not.” 


He further added: 


“But there is also the other finding arri- 
ved on facts that the dismi was 
related to one of the four charges which 
was held as proved and that justified 
the order of dismissal.” 


The Union, after the disposal of the 
writ petition in the manner as above, once 
again raised a dispute as regards the same 
V. Kumaraswami and sought a concilia- 
tion before the Labour Officer, Tiruchirap- 
palli. The conciliation having failed, 
the matter ultimately went up to the 


Government, who, in exercise of 
their power under section 10 
of the Industrial Disputes Act, 
referred this dispute between the 
petitioner and V. Kumaraswami for 
adjudication in the following terms: 
‘‘Whether the non-employment of 


Kumaraswami is justified; if not, to 
what relief is he entitled?” 


I may also summarise for the purpose of 
completion, the other matter which also 
has been referred by the Government in 
the very same reference as above in con- 
nection with the non-employment of six 
other workers of theirs. As regards these 
six other workers, Ramakrishnan, J., 
in Writ Petition No. 3016 of 1966 and 
others categorically held that the Labour 
Court did not have jurisdiction to enter- 
tain the complaint of such six workers 
under section 33-A of the Act and that 
therefore they could not be said to be 
proceedings in respect of an industrial 
dispute. In fact, the learned Judge 
observed as follows: 


c If it is found that the proceeding® 
pending before the Labour Court 
were not in respect of an industrial 
dispute as defined in the Act (ie. 
of a collective nature) but only in 
respect of an individual dispute, 
clearly the terms of section 33 are not 
attracted and therefore the workers’ 
complaints under section 33-A cannot 
be maintained under that section..... 
In view of the above, it appears to me 


that the workers cannot obtain 
any remedy in this Court in the 
above said writ petitions ...... sse 
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This is a case, therefore, in which the 


merits were never gone into by the 
learned Judge, nor were they considered 
by him on the ground that initially 
there was want of jurisdiction on the part 
of the Labour Court to entertain the 
complaints made by these six workers 
under section 33-A. These six workers 
also, through their Union, again raised 
certain disputes very much connected 
with the proceedings referred to earlier 
and sought a conciliation and the con- 
ciliation having failed, the Government, 
by the impugned order, have referred the 
question of non-employment of such six 
workers also for purposes of adjudication 
by the Labour Court. 


2. The petitioner is impugning the 
order of reference in relation to Kumara- 
swami as also in relation to the six other 
workmen referred to above, and is seeking 
for a writ of prohibition restraining the 
Presiding Officer, Labour Court, Madurai 
to whom the reference has been made, 
from proceeding further with the enquiry 
as directed in the reference. 


3. Mr. Narayanaswami, learned Counsel 
for the petitioner, after having fairly 
traced through, the history of the disputes 
between the Management and the work- 
men as above, referred to me in parti- 
cular the observation of Ramakrishnan, 
J., when he disposed of the writ petition 
No. 3016 of 1966. This is the petition 
which related to the non-employment of 
Kumaraswami. I have already excerpted 
that portion of the Judgment of the 
learned Judge, touching upon this matter. 
The learned Counsel, however, relies upon 
the latter observation which is again 
reproduced for purposes of completion 
and immediate reference: 


**But there is also the other finding 

_ arrived on facts that the dismissal was 
related to one of the four charges which 
was held as proved and that justified 
the order of dismissal,” 


On the strength of this, which is inter- 
preted and insisted upon as a finding of 
fact made by this Court in a competent 
proceeding, it is urged that no more 
reference is possible by the State Govern- 
ment in the purported exercise of their 

wer under section 10 of the Act. 

ere is a fallacy in this argument. 
The very content of the expression 
extracted above, would show that it was 
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a casual observation made by the learned 
Judge, which is totally disjunctive of the 
earlier categorical assertion made by 
him on the question of jurisdiction. It 
is elementary that if a Court finds that 
it has no jurisdiction to entertain a lis 
and adjudicate upon it, and then if it 
proceeds further and attempts to weigh 
the pros and cons of the merits of the case 
and ultimately renders its finding there- 
on, then such findings given by a Tribunal 
or Court which lacks jurisdiction to 
entertain and dispose of the lis, are abso- 
lutely irrelevant, unwarranted and with- 
out any effect. Except that it burdens 
the record, it has no value and much less 
of any legal promptitude. As a matter 
of fact, the learned Judge, at the time of 
remand, made it very clear that the 
Labour Court should take the precaution 
of seeing whether the dispute before it 
was an industrial dispute in accordance 
with the then prevailing law and it once 
it finds that there was such an industrial 
dispute on its file for adjudication, then 
only it could decide on the merits. This 
pointed direction made by the learned 
Judge was apparently ignored by the 
Labour Court, which, after having found 
that the dispute was not an industrial 
dispute but an individual dispute, went 
further into the matter and decided on 
the merits. It need not have done so and 
in my view it ought not to have done. 
That having been done, the learned 
Judge presumably, out of pure reasons 
of expediency, touched upon this matter 
and made the observation which does 
not in any way affect the main point 
in controversy in the instant case. I 
am unable to agree with Mr. M. R. 
Narayanaswami that the above observa- 
tions starting from the conjunction ‘‘but’’ 
is effectively a finding of fact, for such a 
finding of fact cannot be rendered in 
the circumstances of the case. It is in 
this connection that the learned Counsel 
for the respondents quoted the decision 
reported in Chalchitra Karmachari Sangh v. 
Regal Talkies!, where, quoting with 
approval a passage of the Privy Council 
in Upendranath v. Lall?, it was o 

as follows: 


“ Having held that the reference was 
not maintainable and it had no juris- 
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- 1 AIR. 1964 M.P. 20 at 23. 
2, ALR. 1940 P.Ç. 222, 


I) RAJAGOPAL TRANSPORTS V. PRESIDING OFFICER (Ramaprasada Rao, J.). 


diction to adjudicate upon the dispute 
referred to it, the opinion expressed by 
the Tribunal on the merits of the dis- 
pute is in law totally ineffective and 
cannot in any sense be regarded as an 
adjudication of the dispute”. 


Ramachandra Ayyar, C.J. in United 
Beedi Workers’ Union, Salem v. S. Ahmed 
Hussain & Sons1, quoted with approval 
the observations of Rajamannar, C.J., 
in Mariamman Handloom Factory v. State 
of Madras*, The learned Chief Justice 
extracted the passage which appeared 
in that judgement reading as under : 


**In my, opinion, the tribunal has that 
jurisdiction. If it comes to a right 
conclusion that it is an industrial dis- 


pute, it has jurisdiction to proceed 
further with the adjudication of that 
dispute ; if however it comes to the 


conclusion that the dispute is not an 
industrial dispute, it can have no jurisdic- 
tion to proceed any further” (The italicised 
words are mine.) 





ere is, therefore, a specific interdict on 
tribunals to entertain and adjudicate upon 
disputes, to be cautious in cases where the 
question of jurisdiction is raised. If once 
such a tribunal comes to the conclusion 
that it has no jurisdiction to entertain and 
a fortiori to adjudicate upon the subject 
before it, then the ban becomes operative 
and it has no further right to deal with 
the subject-matter. If however it considers 
further its finding can be treated as an 
equation of non est. “The want of juris- 
diction in' matters tried by the quasi- 
judicial or judicial tribunals, is one 
which goes to the core of the matter and 
if its absence is unchallenged, then there 
is no foundation for such tribunals to 
proceed further, hear parties and record 
their findings on the so-called merits of 
the case. 


4. M-. Narayanaswami, however, relied 
upon the principle of res judicata. This 
is again based on the fact that the obser- 
vation of the learned Judge, ‘‘ But there 
is also......dismissal ° extracted above, 
is a finding of fact. If it were to be a 
finding of fact, then obviously the rule of 
res judicata applies automatically. But, 


1. (1964.1 LLJ 285ar 
2 TLR. (1969) Mid. Wee (4960) 1 MLJ. 
46: (1929) 2L.L J. 
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if it is not, the poser is, even then whether 
the doctrine of res judicata would not be 
applicable. Reliance was placed upon 
the decision of the Supreme Court. in 
Union of India v. Nanak Singh!. There, 
the High Court, when it reversed the 
decision of a single Judge, gave reasons 
for reversing the decision on one ground, 
though two contentions were raised be- 
fore them, and in its view, as the appeal 
could be decided only on the first point, 
it allowed the ap and dismissed the 
petition. In the net analysis, the seccnd 
contention raised was not considered by 
the appellate Court, because it thought 
it was unnecessary to do so. When the 
matter went up to the Supreme Court, 
the Court said : 


`“ Even assuming that the High Court 
was in error in holding that the appeal 
could be decided only on the first 
point, the order dismissing the peti- 

_ tion must still operate as res judicata in 
respect of both the points on which the 
petition was founded.” 


This ratio is pressed into service in the 
instant case. Mr. Narayanaswami’s 
contention is that as the learned Judge, 
in W.P. No. 3016 of 1966 was constrained’ 
to accept both the findings, one of law 
and the other of fact, rendered by the 
Tribunal, the two findings must be 
deemed to be binding and that they would 
operate as res judicata in subsequent 
proceedings as well. Here again there 
is a fallacy. The principle laid down by 
the Supreme Court in the case cited 
above is a normal one. No question 
arose in that case about the competency of 
a Court to render its findings on merits. 
This distinction has to be borne in mind 
and if done, the ratio in the Supreme 
Court case is inapplicable. As alread 

stated, if once a Court is incrmpetent to 
render its finding on merits on the pri- 
mordial ground that it had no jurisdiction 
to do so, then such finding, if rendered, 
is, to say the least, ineffective and cannot, 
for any purpose and much less for the 
purpose of pressing the doctrine of res 
judicata, be accepted as a finding of fact.. 
The essential requirement of the doctrine 
of res judicata is that both the Court 
which rendered the finding on an earli 


1. (1970) 1L.LJ. 10. 
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ion and the Court which is to com- 
ulsorily review the matter on a subse- 
uent occasion, are competent Courts in 
e sense that they have the jurisdiction 
to entertain and adjudicate upon the 
lis or the subject-matter. If the earlier 
Court which gave its findings is incompe- 
ent to decide on merits on the ground 
that it lacked jurisdiction, then ab initio 
those findings of fact need not be looked 
into and much less acted upon. In this 
view of the matter, the doctrine of res 
judicata also is inapplicable in the instant 
| case. 


5, As regards the six other workmen, it 
is not seriously disputed that at no rele- 
vant point of time the Labour Court or 
this Court in the earlier Writ Petitions 
Nos. 621 to 625 of 1964, ever dealt with 
the merits arising thereunder viz., whe- 
ther their non-employment is justified 
or not. The question, therefore, was 
still an open question not having been 
tried or decided by a competent Tribunal 
or Court. In this view of the matter, 
the reference under section 10 made 
by the State Government cannot be said 
to be in any way beyond their jurisdiction 
or competency. 


6. In the view that I hold, that the 
earlier proceedings do not operate as 
res judicata and that the findings on the 
merits rendered or touched upon by 
this Court earlier do not have any bear- 
ing on the exercise of jurisdiction by the 
State Government under section 10 of 
the Act, I am unable, in my dis- 
cretion, to issue the writ of prohibition 
interdicting the Presiding Officer, Labour 
Court, Madurai, from proceeding’ with 
the subject referred to. The rule nisi 
is: discharged. The writ petition is dis- 
missed. ‘There will be no order as to 
costs. 


7. Excepting for the main question as 
to jurisdiction which was the sheet- 
anchor and the bone of contention of 
Mr. Narayanaswami, no other conten- 
tion was raised and it is, therefore, open 
to .him to raise such other contentions 
available to him in law before the Labour 


VMK. 


—— 


Wrii 
Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 


. CATURE AT MADRAS. 


Present.—K. N. Mudaliyar, F. 
Y. Veerappan 


Criminal Procedure Code (V of 1898), 
sections 155 (2), and Penal Code (XLV 
of 1860), sections 408, 467 and 477-A— 
Investigation of an offence under section 408— 
section 155 (2), if operates as a ban against 
investigation of other integrated offences. 
According to the complaint filed against 
the petitioner, the pith and substance 
or the gravamen of the complaint is 
that the petitioner has committed an 
offence under section 408, Indian Penal 
Code. The other acts alleged to have 
been committed are found to be so inte- 
grated with the offence under section 408, 
Indian Penal Code, that the police officer 
is, in law, justified in conducting the 
investigation into non-cognisable offences 
along with the principal offence of crimi- 
nal breach of trust said ‘to have been 
committed by the petitioner and, there- 
fore section 155 (2), Criminal Procedure 
Code, does not act as a blanket ban in 
totally disabling the investigating officer 
from investigating into the other offences 
under sections 467 and 477-A, Penal 
Code. 


Petition under sections 435 and 439 and 
561-A of the Code of Criminal Procedure, 
1898, praying the High Court to revise 
the. Order of the Court of the Chief 
Presidency Magistrate, Egmore, Madras, 
dated 23rd March, 1970 and made in 
Crl. M. P. No. 141 of 1970 (Crime No. 
X- 452 of 1969, of Central Crime Station, 
Madras City). 


C.E. Padmanabhan for M]s. Short and Bewes 
and Godwin Deson, for Petitioner. 


The Additional Public Prosecutor, 
State. 


The Court made the following 


Orver.—These proceedings were initiated 
on a complaint filed by one Chelliah of 
T.A.S. Rathnam Brothers. The aver- 
ment found in the complaint is that the 
accountant of T.A.S. Rathnam Brothers, 
V. Veerappan, the petitioner, has 
embezzled their business funds for over 


Petitioner™ 


for 





*Crl. R.C. No. 390 of 1970, 
(Cri: R:P. No. 389 of 1970). 
15th February, 1971. 
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several thousands of rupees and that the 
correct amount is being investigated into 
and that he should make good any loss that 
may be determined on account of his 
handling cash and cheques belonging to 
the firm.. The further allegation is that 
he has embezzled to the tune of about 
Rs. 20, 000 | It is casually stated that the 
exact embezzlement of amount will be 
intimated ‘immediately after the final 
audit is over. The objection raised by 
the learned Counsel for the petitioner is 
that the indictment against the petitioner 
is that he has misappropriated the funds 
of the firm to the tune of about three lakhs 
of rupees by resorting to the modus 
operandi of falsifying the accounts by forg- 
ing the signatures of the partners of the 
firm in the cheques and, therefore, the 
learned Counsel argued that in the present 
case where predominantly the offences 
alleged inst the petitioner are non- 
cognizable, {investigation conducted by the 
Inspector of Police is against law, that ae 
has not been specially empowered b 
Magistrate! to take cognizance ET the 
non-cognizable offences, namely, _ the 
offences under sections "467 and 477-A, 
Indian Penal Code. In other words, the 
learned Counsel argued that under the 
colour of i investigating into the cognizable 
offence under section 408, Indian Penal 
Code, the investigating officer investiga- 
ted into non-cognizable offences and the 
absence of empowering of the investigat- 
ing officer iby the Magistrate vitiates the 
entire investigation. ‘The papers in these 
proceedings appear to have been filed in 
the early part of 1970. In one sense these 
proceedings have even become infruc- 
tuous as it were. But inasmuch as: the 
question ofjlaw raised is of a general public 
importance, I have chosen to deal with 
it at some| length. 


2. The learned Chief Presidency Magis- 
trate has summarised the respective con- 
tentions in paragraphs 2 to 5 of his judg- 
ment! with conspicuous perspicacity. 
The earned Judge has dealt with this 
vital aspect of the argument advanced in 
this Court in paragraph 6 of his judgment, 
The learned Counsel argued that the 
two offences under sections 467 and 477-A, 
Indian Penal Code, were not even men- 
tioned in: the earliest complaint and; 
therefore, 'the charge-sheet „filed as a 
result of such an illegal i investigation would 
vitiate the subsequent criminal proceed- 


VEERAPPAN, In re-(Mudaliyar, J.}.. 
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ings against the petitioner. Undoubtedly 
the case was originally registered against 
the petitioner as one involving cognizable 
offence under section 408, Indian Penal 
Code, but in committing and completing 
the offence under section 408, Indian 
Penal Code, it is the case of the prosecu- 
tion that the petitioner has resorted to 
forge some cheques and falsify accounts in 
support of the forged cheques. But the 
ultimate end is one of criminal breach of 
trust by a clerk or servant. Therefore, 
while investigating a cognizable offence, 
the police will have to stop the investiga- 
tion ,and seek the permission of the Court 
under section 155 (2), Criminal Procedure 
Code, so the argument ran. Undoubt- 
edly, the offences under section 408, 
Indian Penal Code, and sections 467 and 
477-A, Indian Penal Code, are all inte- 
grated offences on the basis of the facts 
ales ted by the concerned investigat- 
ing they cannot be split into 
minate parts, for, these offences, in my 
view, get commingled as it were into one 
another. It would not be possible for 
any investigating officer to know as to 
exactly where he ought to stop for seeking 
permission of the Court under section 
155 (2), Criminal Procedure Code. I 
am in entire agreement with the conclu- 
sion of the learned Chief Presidency 
Magistrate, in paragraph 7 of his judg- 
ment. The learned Counsel for the peti- 
tioner relied on a decision in Labhashankar 
v. State!, and contended that section 155, 
Criminal Procedure Code, prohibits a 
police officer from investigating a non- 
cognisable offence, unless authorised by 
an order of a competent Magistrate. 
His further argument is that an investiga- 
tion of such a non-cognizable offence 
without a valid order, would be without 
jurisdiction and a report submitted of 
such an ‘investigation is not a report on 
which the Magistrate can validly take 
cognizance of the offence under section 
190 (1) (b), Criminal Procedure Code. 
But the authority on which the learned 
Counsel for the petitioner relied contains 
a mention of the offence of extortion 
which is a non-cognizable offence. The 
learned Judges were justified in holding, 
as they did, that if the Legislature had 
intended to treat unauthorised police 
investigation of such offences as a mere 


“1. (1955) 56 Cr.L.J. 839: ALR. 1955 Sau. 42. ° 
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irregularity it would have added at 
proviso to section 155, Criminal Procedure 
Code, similar to section 156 (2), Criminal 
Procedure Code, but as this is not 
done it is not open to the Court to apply 
by analogy the provisions of section 156 (2), 
Criminal Procedure Code, and cut down 
the scope of section 155, Criminal Pro- 
cedure Code, and that to do so would be 
to permit the police to investigate non- 
cognizable offences and take shelter under 
the plea that the want of authority to 
investigate was merely an i ity. 
In my view, according to the complaint 
ed against the petitioner the pith and 
ubstance, the heart and core of the 








offence 


the offence under section 408, 
, that I consider that the 


been committed by the petitioner, and, 
in my view, section 155 (2), Criminal 
Procedure Code, does not act as a blanket 


offences under sections 467 and 477-A, 
I am fortified in 
my conclusion by the reasons found in 
B. Patnaik v. K.A.A. Brinnand1; Vadlamudi 
v. State of A.P.*, Safdar Hussain v. Abdul 
Rakim®, Pravin Chandra v. State of A.P.A, 
Ram Krishna v. State 5, and Labhshankar v. 
State®, that there is no illegality that 
vitiates the investigation into the offences 
under sections 467 and 477-A, Indian 
Penal Code, when the investigation into 
the principal offence under section 408, 
Indian Penal Code, has also proceeded 
apace. 


3. A complaint has been made by the 
learned Counsel for the petitioner that 
the investigating officer has been seizing 
the properties and the jewels of the peti- 


1. (1979) Cr.L.J. 332. 

2. (1961) 1 An.W.R. 153: (1961) M.L.J. 
(Crl.) 139° A.I.R. 1961 A.P, 448. 

3. (1965, 1 M.L.J. 331 : (1966) M.L.J. (Crl.) 
281: A.R. 1967 M4. 4, 

4 AJR 196587 1185 

5 ALR 198 Puni 172 
pÉ (1955) 56 Cr.L.J 839: ALR. 1955 Sau. 


THE MADRAS LAW JOURNAL REPORTS 


[1971 


jtioner in reckless disregard of the connec- 


tion of the ownership of the properties 
with the alleged misappropriations of the 
funds of the T.A.S. Ra Brothers. 
In these proceedings I cannot pause to 
examine the validity of this complaint 
or otherwise ; but it behoves every 
investigating officer to be scrupulously 
careful in conducting the investigation 
without impinging upon the other rights 
of the people bearing in mind the inevita- 
bility of the proof of nexus between the 
property seized and the amounts said to 
be misappropriated by the petitioner and 
as revealed by the investigation. I find 
no merits in this revision petition. 
Therefore, the revision petition is dis- 
misse d. 
V.M.K. Revision petition 
dismissed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present.—K.N. Mudaliyar, F. 


Corporation of Madras, represented by 
Food Inspector, D. 43.45 .. Petitioner* 


U. 
K. K. Konja Mohamed Hajee. . Respondent. 


Prevention of Food Adulteration Rules (1955), 
4.08, 0.3—Declaration contained in the 
label—No misleading expression—Technical 
breach of rule—Effect. 


There being no misleading expression 
within the meaning of A. 08, 0.3, and 
there being no complaint made for the 
breach of the said rule, the offence 
savours of a mere technicality, 


Petition under sections 435 and 499 of the 
Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the Judg- 
ment of the Court of the Chief Presidency 
Magistrate, Egmore, Madras, dated 31st 
January, 1970 and passed in M.F. No. 8 
of 1970. 

T.A. Ramaswami Reddi, for Petitioner, 
K. Ramaswami, for Respondent. 

The Court made the following 
Orver.—The learned Chief Presidency 
Magistrate erred in overlooking the re- 


*Crl. R.C No 505 of 1970. 
(Cri. R.P. No. 504 of ae 
February, 1971. 


ij KUsakr KARUPPAYED P. Mofat MONT AMBaLaM (Mudaliyar, J.). 


l 

rement of rule 34 read with rule 42 of 
e Prevention of Food Adulteration 
Rules. MJO. 2 does not really indicate 
a label on'which the declaration as re- 
quired by ‘rule 42 read with rule 34 is 
made, Prima facie, it would appear that 
there is no; misleading expression within 
the meaning of rule A. 08, 0.3. (cofice 
chicory mixturs) In fact, the learned 
Counsel for the respondent—accused 
was justified in contending that 
the said rule has been complied with 
fully ; nor! i is any complaint made for 
the breach of the said fie by the learned 
Counsel for the petitioner. The offence 
is highly technical and it savours of a 
mere technicality. But the requirements 
of law have got to be satisfied and there- 
fore I am remanding the same for fresh 

enquiry on trial. 


V.M.K. 








Remanded 
fresh Ari 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PReseEnNT.—K.N. Maudaliyar, F. 
Kumari Karuppayee 

v. l F 
Mothi Mondi Ambalam Respondent, 


Criminal Procedure Code (V of 1898), section 
?, meaning of—If means children 


Petitioner * 





‘child’ in section 488 of the 
Criminal Procedure Code does not mean 
a minor son or daughter. The real 
limitation jis contained in the expression 
“ unable to maintain itself”. There is 
no qualification of age ; the only quali- 
fication is that the child must be nable 
to aani itself, 





Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
Order of the urt of the Additional 
First-Class istrate No. 1, Madurai, 
dated 16th April, 1970 and made in M. C. 
No. 36 of 1970. 


N. Sivamani, for Petitioner, 
T.S. Arumachalam, for Respondent. 





*Cr.R C.No 942 
(CIL R.P. Bo, 939 of 1970), irh February, 1971. 
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The Court made the following 
Orper.—This is a revision petition filed 
by Kumari Karuppayee, directed against 
the order of dismissal of the petition pray- 
ing for her maintenance. The learned 
Additional First-Class Magistrate I, 
Madurai, held on the strength of the order 
of his ecessor dated goth September, 
1966, Ea had completed her 
eighteenth year, as she was born in about 
a year after the marriage of Mothi Mondi 
Ambalam, the respondent herein, with 
the mother of the petitioner on gist 
March, 1947 and that hence she was not 
entitled to any maintenance. The learned 
Magistrate further stated that mainten- 
ance for the petitioner has been claimed 
‘before in the Madurai Court and that it 
has been disallowed. The order dated 
20th May, 1969 of the Court of the Addi- 
tional First-Class Magistrate, Madurai, 
was really justified on the then prevailing 
state of law as decided in the ruling 
reported in Amirthammal v. Marimuthu 4 
But the Supreme Court has overruled the 
said decision reported in Amirthammal v. 
Marimuthu*, by a later decision reported 
in Nanak Chand v. Chandra Kishore®, where- 
in their Lordships of the Supreme Court 
have held that the word ‘child’ in sectio 
488 does not mean a minor son or daughter. 
The real limitation is contained in the 
expression ‘‘ unable to maintain itself ”. 
The learned Judges of the Supreme Court 
further held that the word ‘child’ is not 
defined in the Criminal Procedure Code 
itself. This word has different mean- 
ing in different context. Where the 
word ‘child’ is used in conjunction with 
parentage, it is not concerned with age. 
In section 488 of the Criminal Procedure 
Code the word is used with reference to 
the father. There is no qualification of 
age i the only qualification is that the 
ild must be unable to maintain itself. 
There is no justification for saying that 
this section is confined to children who 
are under the age of majority. In view 
of the said ruling of the Supreme Court, 
the learned trial Magistrate was not 
justified in dismissing the petition for 
maintenance. He is bound to give oppor- 
tunity to the parties to adduce evidence to 
prove as to how the petitioner is unable to 








- (l 2 M.L.J. 506: (1 M.LJ (Cri. 
232: ATR. iso? Mad EO ie 
2 (197 Mae: Pair 94: (1970) 1 S.C.J, 


176: ALR, 1970 S 


496 


maintain herself. Both the parties would 
be at liberty to adduce evidence in support 
of their contentions. The order of the 
Additional First-Class Magistrate in 
Miscellaneous Case No. 36 of 1970 is set 
aside and the matter is remanded for 
fresh enquiry. 


V.M.K. Remanded for fresh enquiry. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ; 


PRESENT. —B. S. Somasundaram, F. 
Ramakrishna Pillai Petitioner * 


Criminal Procedure Code (V of 1898), 
section 186—Scope and applicability—Charge- 
sheet under sections 342, 186, 353 and 506, 
Penal Code—Charge under section 186 not 
framed—Conviction for offences under sections 
342 and 353 only—Validity of proceedings. 


(The facts constituting the offences com- 
plained of are fully set out in the judg- 
ment). 


Held: Section 195 of the Criminal Pro- 
cedure Code provides that without the 
complaint of the public servant con- 
cerned, no prosecution for an offence 
under section 186 can be taken cogni- 
zance of. It does not further provide 
that if in the course of the commission 
of the offence, other distinct offences are 
committed, the Magistrate is debarred 
from taking cognizance in respect of those 
offences as well. The learned Magistrate 
has not taken cognizance of any offence 
under section 186, but has taken cog- 
nizance only in respect of offences under 
sections 342, 353 and 506 Part II, Indian 
Penal Code. The conviction is also only 
for offences under sections 342 and 353, 
Indian Penal Code. Therefore, there is 
no substance in the contention now 
advanced on behalf of the petitioner, 
[Para. 2.} 


Both the Courts have believed the 
evidence given by the witnesses ‘examined’ 
on the side of the prosecution and con- 
victed the petitioner for the offences 
under sections 342 and 353, Indian Penal 
Code, and it cannot be said that they 
have in any way erred in the appreciation 
of the evidence. ` [Para. 3.] 





/ *Crl.R C. No. 1140 of 1969. 8 
(Cul. R. P. No, 1126 of 1969). 13th October, 1970, 
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Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
Judgment of the Court of Session, West 
Thanjavur Division at Thanjavur, dated 
18th April, 1969 and passed ‘in G.A. 
No. 1 of 1969 (C.C. No. 61 of 1968, on 
the file of the Court of the Special Addi- 
tional First-Class Magistrate, Thanjavur). 
C. K. Venkatanarasimhan, for Petitioner. 


The Assistant Public Prosecutor, for 
State. 

The Court made the following 
Orper.—The petitioner herein is the 
owner of a house in T.S. No. 2343 in 
Thanjavur municipal limits. There was a 


tax arrear of Rs. 80-56 for four and a half 


ears from 1966 till 1968. On gist 
March, 1968, P.W. 1, the Bill Collector, 
went to his house with the distraint 
warrant Exhibit P-4 and demanded the 
tax. The petitioner told him that the 
tax was payable by his sons. There was 
an exchange of words, P.W. 2 directed 
the peon P.W. 4 to get the warrant book 
which he had kept on a cycle, which 
was outside. P.W. 4 went out to bring 
the warrant book. The petitioner follow- 
ed him, brought the cycle inside, closed 
the second entrance door of the house, 
bolted it from within and stood at the 
entrance and thereby prevented P.W. 4 
from entering in. P.Ws. 1 and 2 who 
were inside were not able to go out. 
When P.W. 1 attempted to open the door, 
the petitioner pushed him and the bill 
book fell down. Thereupon pushing 
the petitioner aside, P.Ws. 1 and 2 got 
out of the house and informed the office. 
P,W. 3, the Revenue Officer, P.W. 4, the 
Revenue Inspector, and P.W. g, the 
Ward Councillor, came to the spot. 
Phone message was given to the station 
and a police constable appeared and took 
the petitioner with him. Exhibit P-z 
report was then forwarded by the Com- 
missioner with the letter Exhibit P-2. 
Charge-sheet was filed against the peti- 
tioner under sections 342, 186, 353 and 
506 of the Indian Penal Code, The 
Special Additional First-Class Magistrate 
framed charges only for offences under 
sections 342, 353 and 506 Part II.. When 

uestioned in Court, the petitioner denied 

e acts of wrongful confinement and 
user of force attributed to ‘him and’ stated 
that when he asked ‘them to ‘come to his 


t 
house in West Mäin Street, the municipal 
staff created a row and caused him to 
be taken to the police station. D.Ws. 1 
to 4 werelexamined by him for proving 
his version. Believing the evidence 
adduced on the side of the prosecution, 
the learned Special Additional First 
Class Magistrate, convicted the petitioner 
under sections 342 and 353 of the Indian 
Penal Code and sentenced him 
under each section, to pay a fine of 
Rs, 100, ‘On appeal, this was affirmed 
by the Sessions Judge at Thanjavur. 
The correctness of this decision is now 
canvassed in this revision. 

2. On behalf of the petitioner, it is urged 
that for the offence under section 186 
of the Indian Penal Code, a complaint of 
the concerned public servant is necessary 
as per section 195 of the Criminal Pro- 
cedure Code and since there is no such 
complaint in this case, the entire pro- 
ceedings ‘are vitiated. Section 195 of 
the Criminal Procedure Code, provides 
that without the complaint of the public 
rvant concerned, no prosecution for 
offence under section 186 can be 










conviction is also only for offences under 
tions 342 and 353, Indian Penal Code. 
erefore; there is no substance in the 
ntention now advanced on behalf of 


on the side of the prosecution and con- 
victed the petitioner for the offences 
under section 342 and 353, Indian 
Penal Code, and it cannot be said that 
they have in any way erred in the appre- 
ciation of the evidence, 

4. The conviction is correct. The 
sentence is not excessive. Both are 
confirmed, The revision fails and the 
same is dismissed. 

K.G.S. | -——— Revision dismissed; 
oa ed Conviction confirmed, 

63 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 

Present :—B.S. Somasundram, F. 
Appellant* 


Penal Code (XLV of 1860), section 182— 
Offence under—Proof of —Burden of proof. 


Jeyadevan 


To constitute an offence under section 189, 
it must be shown that the person giving the 
information knew or believed it to be false, 
or that the circumstances in which the 
information was given were such that the 
only reasonable inference is that the person 
giving the information knew or believed 
itto be false. The fact that an informa- 
tion is shown to be false does not cast 
upon the party who is charged with an 
offence under the section the burden of 
showing that, when he made it, he 
believed it to be true. The prosecution 
must make out that the only reasonable 
inference was that he must have known or 
believed it to be false. The prosecution 
in this case has not proved beyond doubt 
that the information given by the appel- 
lant was either false or was given with the 
‘knowledge that it was false. [Para. 4] 


The prosecution has not establishedf 
beyond all doubt that the report given b 
the appellant was false. [ Para, 31 


Appeal against the Judgment of the Fifth 
Presidency Magistrate of the Court or 
Presidency Magistrates, Egmore, Madras, 
sa No. 12009 of the Calendar fo 
1968. 


K.V. Sankaran, for Appellant, 


The Additional Public Prosecutor, for 
State, 


The Court delivered the following 
JonomenT.—Thiru Jeron, the appel- 


lant herein, is a shroff merchant at 
Tiruchirapalli. On 22nd March, 1968, 
he gave a complaint to the Sub-Inspector 
at the Railway Police Station, Egmore, 
to the effect that he had lost a suit case 
which contained gold bars of fourteen 
carat to the value of Rs. 1,60,000. The 
Police, after investigation, referred the 





*Cri. A. No. 212 of 1969, 
6th November, 1970, 
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case as false and filed a complaint against 
the appellant for an offence under sec- 
tion 182 of the Indian Penal Code. He 
in defence contended that the report given 
by him was true. Observing that it 
was false, the learned V Presidency Magis- 
trate convicted and sentenced him to pay 
a fine of Rs. 500. The correctness of this 
conviction is canvassed in this appeal. 


2. The appellant was looking after the 
jewellery shop of his sister’s husband one 
Radhakrishnan at Tiruchirapalli. Smt. 
Sugunavalli (P.W.4), his sister, says that 
on 21st March, 1968, the appellant took 
to Madras fourteen-carat gold bars from 
the shop, for converting them into twenty 
four-carat gold. The appellant arrived 
at the Egmore Station on 22nd March, 
1968, at about 8-go a.m. and later gave 
the report Exhibit P-2 to the Sub-Ins- 
pector (P.W. 11) stating therein that the 
suit case which contained these guld bars 
were missing. This complaint was regis- 
tered as Crime No. 336 of 1968 under 
section 379 of the Indian Penal Code and 
investigated. Investigation disclosed that 
the appellant had not at all brought the 
suit case from Tiruchirapalli to Madras. 
M.O. 2 series, 82 bars, said to be gold 
were produced by the appellant from 
the backyard cow-shed of D.No. 165, Big 
Bazaar Street, Tiruchirapalli. Scrutiny 
of these bars by Thiru Gopalakrishnan 
(P.W.9), the Vice-President of the 
Jewellers Association at Madras, dis- 
closed that these bars were copper ones. 
P.W.1, a dealer in old jewels, has deposed 
that on 27th March, 1968, this appellant 
asked him to inform the Police, when 
questioned, that on 21st March, 1968, 
he left Tiruchirapalli by train with a box. 
P.W. 2, a Taxi Driver, stated that on 21st 
March, 1968, he dropped the appellant at 
the Tiruchirapalli Junction and that he 
then had with him the suit case (M.O.1) 
and another bag. He further stated that 
the appellant had asked him to tell the 
Police that he had taken two suit cases 
on that day. P.W. 3, a Porter, deposed 
that he did not carry any article for the 
appellant on the arst, that on the 27th 
the appellant told him that he had lost 
some samans at Egmore and asked him 
to say to the Police that he had carried 
some articles, which he refused. P.W. 6, 
a porter at Madras, stated that on the 
22nd he saw this appellant standing near 
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the waiting room with a leather bag and 
the suit case (M.O.1). P.W. 7, the 
Inspector attached to the Central Excise, 
deposed that they had not given any 
instruction to the appellant for converting 
fourteen-carat gold into twenty-four-carat 
P.W. g deposed that the bars said to have 
been produced by the appellant were 
brass ones. The Sub-Inspector (P.W.11) 
stated that his investigation disclosed 
that the report Exhibit P-2 given by the 
appellant was false. This is all the evi- 
dence which was adduced against the 
appellant for the charge under section 182 
of the Indian Penal Code. 


3. The prosecution attempts to prove 
this charge mainly by establishing that 
this appellant did not actually bring with 
him the suit case which contained the 
genuine gold. In other words, that he 
carried with him only M.O. 1 suit case 
which did not contain these bars and 
that he did not carry two suit cases as 
stated by him. The prosecution has not 
established that this appellant did not 
carry with him two suit cases as stated by 
him. P.W. 2 is the Taxi Driver who 
claims to have taken this appellant to the 
railway station at the Tiruchi junction at 
9 P.M. on 21st March, 1968. He states 
that the appellant had with him a suit 
case, M.O.1, and that he did not notice 
any other suit case with him on that day. 
He admits that he could not say what 
articles were taken by this appellant in his 
prior trips, nor he could say as to who all 
get into the taxi on that day. He further 
admits that he had not noted this trip in 
the trip sheet. His evidence does not 
rule out the possibility of the appellant 
having sent the box to the train in some 
other manner. In other words, from his 
evidence it cannot be said that no other 
box was also carried by this appellant on 
that day. P.W. 3 is the porter at the 
Tiruchi junction. He states that he did 
not carry any article for the appellant. 
He further admits that even on the 27th, 
the appellant told him that he had lost 
some samans at Egmore on the ast. 
P.W. 4 is the wife of the deceased 
Radhakrishnan Chetty. The appellant 
is her brother. She has deposed that on 
the gist this appellant took the key and 
took 14 carat gold from the shop for 
purposes of converting them at Madras 
into 24 carat, On his return he told her 
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that the box which contained the gold 
bars disappeared at the Egmore Station. 
The prosecution case is that 81 bars said to 
be gold were recovered from the backyard 
of her house and that these bars when 
tested later proved to be copper bars. P.W. 
4 states in her evidence that nothing was 
recovered from her backyard on the 
ggth. The appellant had taken the 14 
carat gold from the shop after making the 
entry in the account book Exhibit P-1. 
P.W. 5 says that the appellant left the 
shop by walking. P.W. 6 is the porter 
at the Egmore station and his evidence is 
that he had seen the appellant standing 
near the waiting room with the suit case 
M.O. 1 and that he did not have two suit 
cases. The evidence of this witness who 
says that in that crowd he was able to see 
this appellant so as to say that he had 
with him only the suit case, M.O. 1 
could hardly be believed and no reliance 
could be ‘placed upon his testimony. 
P.W. 7, the Insepctor of Central Excise 
states that he did not issue any instructions 
to the appellant to convert 14 carat into 
23 or 24 carat. P.W. 8 the Superinten- 
dent admits that the appellant need not 
get the permission to take gold to Madras 
from Tiruchi. What all he has to do is 
only to note the transport of gold in the 
_ accounts maintained in the shop. This 
the appellant has done. P.W. 9 admits 
that there is a refinery under the name 
and style of Pandu Rao & Co, at Madras 
for converting 14 carat into 24 carat. 
The appellant had told this witness who 
happened to be the Vice-President of 
the Jewellers Association that he had 
brought gold from Tiruchi to Madras and 
that he had lost it at the Egmore Railway 
Station. 


4. The suggestion on the side of the 
prosecution is that because of some dis- 
pute with P.W. ro this appellant played 
this game just for the purpose of cheating 
the former. P.W. 10 admits in his evi- 
dence that there was no dispute whatever 
between him and the appellant over the 
management of the jewellery shop. Thus, 
the prosecution has not established beyond 

doubt that the report given by the 
appellant was false. 


5. Section 182, Indian Penal Code, 
punishes a person who gives to any public 
servant any information which he knows 


or believes to be false, intending thereby 
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to cause, or knowing it to be likely that 
he will thereby cause, such public servant 
to do or omit anything which such public 
servant ought not to do or omit if the 
true state of facts respecting which such 
information is given were known by him. 
To constitute an offence under section 182, 
it must be shown that the person giving 
the information knew or believed it to be 
false, or that the circumstances in which 
the information was given were such that 


_the only reasonable inference is that the 


person giving the information knew or 
believed it to be false. The fact that an 
information is shown to be false does not 
cast upon the party who is charged with an 
offence under the section the burden o 

showing that, when he made it, he 
believed it to be true. The prosecution 
must make out that the only reasonable 
inference was that he must have known o 

believed it to be false. The prosecution 
in this case has not proved beyond doubt 
that the information given by the appel- 
lant was either false or was given with 
the knowledge that it was false. 


6. The conviction under section 182, 
Indian Penal Code, is not correct. The 
same is set aside. The appellant is 
acquitted. The fine if collected shall be 
refunded. The appeal is allowed. 


K.G.S. Appeal allowed; 
Conmiction set aside. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :— T. Ramaprasada Rao, 7. 
D. N. Kamakshian Setty 
v. 


The Financial Adviser and Chief Accounts 
Officer, Southern Railway, Madras-3 
Respondents, 


Railway Establishment Code, Vol.II, Rule 
2046 (h)—Constitution of India (1950), 
Article 226—Applicability of rule 2046 (h) to 
ministerial railway servants—Compulsory retire- 
ment under in ‘ public interest’ —Duiy of 
concerned authorities—When can be interfered 
with in writ petition. 


The words deployed in rule 2046 (h) of the 
Railway Establishment Code, Volume II, 
are “any railway servant”. The word 
‘any’ is all "embracing and it takes into 
its fold even a ministerial railway servant 

as well. [Para, 3] 


Before acting under rule 2046 (h), the 
only thing that is possible for the authori- 
ties to do, appears to be to see that there 
should be some positive or cogent 
material before them to act and weigh and 
conclude. If on an overall appreciation 
of the material, they bona fide come to the 
conclusion that a particular railway 
servant has to be retired on the ground of 
erannuation within the meaning of 
male 2046 (h) and if no extraneous or 
irrelevant material was taken into consi- 
deration, then it would be unreasonable 
to characterise such a conclusion or an 
order resulting from such a decision as 
rse or manifestly unjust or prompted 

by mala fides. [Para. 4] 


It should be clearly established that cir- 
cumstances did exist or that they were of 
such a nature that it was possible for 
anyone to form an opinion therefrom, 
and if such an opinion has not been formed 
and purposely avoided, then only, inter- 
ference by Courts is possible under 
Article 236. of the Constitution of India. 
No such circumstances exist in the present 
case. [Para. 5] 


27th August, 1970, 


Petitioner* 
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Petition under Article 226 of the Constitu- 
tion of India praying the High Court to 
issue a writ of certiorari calling for records 
of the first respondent ending with the 
order No. P. 579 /Adron./Vol.IV, dated 
rst May, 1970 and quash the said order 
made therein. 


Ramasubramaniam, for Petitioner. 


K.C. Jacob and S.K. L. Ratan, for Respon- 
dents, 


The Court made the following 


Orvrer.—The petitioner, who is admit- 
tedly a ministerial railway servant and 
who entered such service before 31st 
March, 1938, complains that he was 
prematurely retired from service by an 
order made to that effect by the respon- 
dents and that, therefore, the said order 
compulsorily retiring him from service, 
dated 1st May, 1970, has to be quashed. 
The order impugned reads that the Finan- 
cial Adviser and Chief Accounts Officer, 
Southern Railway, is of the opinion that 
it is in public interest that the petitioner 
should be directed to retire from service 
with effect from the forenoon of 6th 
August, 1970. This order apparently 
was issued in exercise of powers conferred 
upon the competent authorities under 
clause (Å) of rule 2046 of the Indian 
Railway Establishment Code, Volume II. 
The petitioner’s case is that he had a 
clean record of service and that there was 
no occasion for any complaint of mis- 
conduct or insubordination by the Admi- 
nistration against him at any time prior 
to the passing of the impugned order,.and 
there is no justifiable ground, much less 
the power in the first respondent, to issue 
the order questioned herein. The learned 
Counsel for the petitioner says that no 
reasons are given in the order itself, and, 
therefore, such a tera order 
ought not to be sustained. He states 
before me that the words ‘railway servant’ 
appearing in rule 2046 (h) cannot proprio 
vigore refer to a ministerial railway servant, 
to which category the petitioner belongs. 
By the order being non-speaking, it 
savours of arbitrariness and has to be set 
aside as one passed without any basis or 
evidence, or compendiously, as one which 


is perverse. 


2. Rule 2046 of the Indian Railway 
Establishment Code, Volume IJ, was 


I] KAMAKSHIAN SETTY y. FINANCIAL ADVISER & A.O., S.RLY. (Ramaprasada Rao, J.). SOT 


the subject matter of a catena of decisions 
of our High Court and the Supreme 
Court, and it is unnecessary for me to 
re-state the law excepting to refer to the 
salient features of the case-law which has 
developed earlier. A ministerial railway 
servant who entered Government service 
on or before ‘31st March, 1938 and who 
held on that date a lien or a suspended 
lien on a permanent post is entitled to be 
retained in service till he attains the age 
of 60 years. The petitioner is a ministerial 
railway servant who was so appointed and 
who had a lien on a permanent post. But 
the rule contains a non obstante clause 
which is reflected in rule 2046 (A). This 
sub-rule reads as follows: 


‘* Notwithstanding anything contained 
in this rule, the appointing authority 
shall, if it is of the opinion that it is 
in the public interest to do so, have the 
absolute right to retire any railway 
servant on attainment of the age of 55 
years, or thereafter by giving him 
notice of not less than t months in 
writing.” 


3. What is sought to be made out by 
the learned Counsel for the petitioner, is 
that this sub-rule does not expressly refer 
to a ministerial railway servant. This 
argument is without any substance. The 

rds deployed are ‘ any railway servant’ 
and ‘any’ is of a wide connotation, and 
ceratinly it could in certain circurns- 
tances, refer to all ‘railway servants. At 
any rate, in the instant case, it is all 
embracing in the context, and it takes 
into its fold even a ministerial railway 
servant as well. 


4. As regards the contention that the 
expression ‘ public interest’ referred to 
in the sub-rule is one which has to stand 
the test of objectivity and has to be esta- 
blished by material, weighty or otherwise 
on record and it cannot be left entirely to 
the subjective satisfaction of the authori- 
ties concerned, here again, I am unable 
to agree. Public interest is an expression 
which is incapable of being the subject 
matter of any definition or explanation. 
It can be understood in a myriad number 
of ways, it has variegated shades of 
impact, depending upon the circums- 
tances and facts of each case. Thus 
understood, the expression ‘public interest’ 


has to be interpreted according to the | 


facts of each case. Learned Counsel for 
the respondents fairly gave inspection 
of the records brought to this Court on 
the issue of the rule nist to the Counsel for 
the petitioner and such records disclose 
that the petitioner was from time to time 
found to be inefficient and his confidential 
records do reflect ‘‘ such ability ” on the 
part of the petitioner. As a matter of fact, 
in ape of several opportunities given, he 
could only improve but he was not in a 
position to entirely eradicate the ineffi- 
ciency presumably inhered in him. The 
result was that the Railway authorities; 
after having studied the progress annually 
made by the petitioner, came to the 
conclusion that the petitioner was a minis- 
terial railway servant who has to retire 
on the attainment of the age of 55 years 
and that was in public interest. This is 
not a case in which there was absolutely 
no evidence or material before the railway 
authorities which prompted them to set 
and issue the impugned order. This is 
not even a case in which it could be said 
that the conclusion arrived at by the 
authorities was in any way perverse or 
manifestly unjust. In such circumstances, 
the only thing that is possible for the 
authorities to do, appears to be to see that 
there should be some positive or cogent 
material before them, for them to act 
and weigh and conclude. If on an over- 
all appreciation of the material, the 

bona fide come to the conclusion that a 
particular railway servant has to be 
retired on the ground of superannuation 
within the meaning of rule 2046 (A) and if 
no extraneous or irrelevant material was 
taken into consideration by such tribunal, 
then it would be unreasonable to charac- 
terise such a conclusion or an order result- 
ing from such a decision as perverse or 
manifestly unjust or prompted by mala 
fides. This Court is not exercising the 
jurisdiction of an appellate Court. To 
this effect is the decision of a Division 
Bench of our High Court in G. Savarinathan 
v. Director of Postal Service, Madras and 
otherst, There, Anantanarayanan, C.J. 
speaking for the Bench observed: 


‘In the exercise of jurisdiction under 
Article 226 of the Constitution, it will 
not be the function of the High Court 
to canvass the adequacy of that material 
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or the extent to which it is credible, 
particularly where the right to retire is 
not being imposed in the form of a 
punishment but in the form of an 
option given to the authority under the 
statutory rules.” 


5. I very respectfully adopt this reason- 
ing. It is not the case of the petitioner 
that the order savours of malice or is a 
substitute for punishment. It cannot be 
contended by the petitioner that the con- 
clusion arrived at by the officers lacks 
bona fides; nor can it be urged by him that 
there was absolutely no material for the 
officers to act. As already stated by me 
though this is a matter which has to be 
viewed subjectively by the concerned 
officials, no objective test which has to be 
followed at all times and in all events can 
be laid down as of universal application. 
(Vide the decision of Kailasam, J., in 
T. Rama Rao v. Divisional Superintendent, 
Southern Railway, Guntakkal1, As was 
pointed out by the Supreme Court in 
Barium Chemicls Ltd. v. Company Law 
Board, in situations like the one confront- 
ing me, it should be clearly established 
that circumstances did exist or that they 
ere of such a nature that it was possible 
for anyone to form an opinion therefrom, 
and if such an opinion has not been formed 
d purposely avoided, then only, inter- 
ference by Courts is possible under Article 
226. No such circumstances exist in the 
instant case. The first respondent, in the 
exercise of his jurisdiction and on the 
material before him was satisfied that the 
petitioner had to be retired at 55 years. 
He rightly applied the test and content 
of rule 2046 (h). 
6. In these circumstances the rule nisi 
is discharged and the writ petition is 
dismissed; but there will be no order as 
to costs. 


V.K. 









Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present:—K.S. Palaniswamy, F. 
S.R. Srinivasa Iyengar Petitioner* 


U. 


The Tamil Nadu State Government 
represented by the Secretary, Home 
Department, Madras-9 Respondent. 


Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960), section 29—Request 
Sor release of building by landlord—Duty of 
Government. 


It should not be forgotten that the provi- 
sions of the Rent Control Act place drastic 
restrictions on the fundamental right of 
the citizen to hold and enjoy his property. 
But these restrictions have been constitu- 
tionally upheld only on the ground of 
public interest. When a citizen is sought 
to be deprived of his right to occupy his 
own building, all considerations relevant 
for the purpose, including the question 
whether the requirement of the owner of 
the building to occupy himself is genuine 
or bona fide should be taken into account, 

[Para. 7] 


Held on facts that, the rejection by the 
Government of the request of the peti- 
tioner, who was occupying a part of the 
ground floor of his building, to release 
the upstairs portion also for his own 
occupation, was unjust, inequitable and 
unfair and should be quashed. Though 
the Government was informed by the 
Accommodation Controller that the peti- 
tioner was a vegetarian, it directed the 
allotment of the upstairs portion to a 
non-vegetarian and in directing this 
allotment the Government acted vindic- 
tively. [Paras. 7, 8] 


Petition under Article 226 of the Consti 
tution of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records of the Respondent in 
Memorandum No. 160504/AC/69-3 dated 








* W.P. No. 3618 of 1969. 11th March,1971, 


TÌ SRINIVASAIVENGAR v. ‘TAMIL NADU STATE GOVERNMENT (Palaniswamy, J.). 


6th December, 1969 and quash the 
order and made therein. 


G. Natarajan, for Petitioner. 


The Assistant Government Pleader, for 
Respondent, 


The Cour made the following 


Orver.—-The Petitioner, Srinivasa 
Ayyangar, is the owner of door No. 3/98, 
Vasudevapuram, Triplicane, Madras. 
The building consists of ground floor 
and first floor. The petitioner, along 
with his family, is occupying a portion of 
the ground floor. The remaining portion 
of the ground floor has been let out by the 
petitioner privately to another person. 
When the first floor fell vacant in the 
year 1952, the petitioner intimated the 
vacancy as required under the Madras 
Buildings! (Lease and Rent Control) Act, 
1949 (Madras Act XXV of 1949) and 
that portion was taken over by the Govern- 
ment and allotted to certain Government 
servants. | The rent was Rs. 55 per month. 
When one Jayalakshmi, an  allottee, 
vacated, the petitioner, on 17th July, 1969, 
applied to the Accommodation Controller, 
Madras, requesting for the release of the 
upstairs portion for his own occupation 
alleging inter alia that he had since retired 
from service as Assistant Accounts Officer, 
that his family had increased and that he 
required the upstairs portion for his own 
occupation. As the petitioner did not 
get a reply, he wrote to the Minister con- 
cerned on 28th October, 1969, 


2. The Accommodation Controller sub- 
mitted a report to the Government regard- 
ing the request of the petitioner as directed 
by the Government and thereupon the 
Government rejected the request of the 
petitioner, by order dated 6th December, 
1969. This writ petition is filed to 
quash that order. 


3. It is contended for the petitioner that 
the State ‘Government failed to take into 
consideration relevant circumstances in 
considering the request of the petitioner, 
that though the Government were 
informed 'by the Accommodation Con- 
troller that the petitioner was a etarian 
the Government directed the allotment of 
the upstairs portion to a non-vegetarian, 
that in'directing this allotment, the 
Government acted: vindictively and that 
{ 


503 


the order of rejection of the petitioner’s 
application for release is vitiated. 


4. It is contended on behalf of the res- 
pondent in the counter affidavit that 
the petitioner has got another premises 
bearing door No. 11/5, Dr. Beasant 
Road, Triplicane, Madras, where his 
mother is living, that the said building 
is spacious, consisting of two storeys, 
that the petitioner can, if he wants, occupy 
a portion of that building and that, there- 
fore, the Government rejected the peti- 
tioner’s request for release, as the request 
was not bona fide, 


5. The petitioner’s case is that door 
No. 11/5, Beasant Road, belongs to his 
mother, that he was no doubt living with 
his mother for sometime along with his 
family, that finding it to be difficult to 
live with his mother, he had to shift to 
the ground floor of the premises in ques- 
tion and that he cannot, as of right, ask 
for accommodation of any portion of the 
building belonging to his mother. There- 
fore, the fact that the petitioner’s mother 
is possessing a house property is hardly a 
relevant circumstance in considering the 
bona fides of the request of the petitioner, 


6. The Accommodation Controller 
called for a report from the Accommoda- 
tion Deputy Tahsildar, with reference to 
the request of the petitioner. The Accom- 
modation Deputy Tahsildar fell into 
the error of taking into consideration the 
building belonging to the petitioner’s 
mother and reported that the petitioner 
can occupy a portion of that building. 
But the Accommodation Controller gave 
a personal hearing to the petitioner and 
considered the entire matter and came to 
the conclusion that the petitioner’s request 
was bona fide, We further reported that 
the petitioner could not live with his 
mother, that the petitioner’s family 
requirement was such that the petitioner's 
request was reasonable and that, therefore, 
it would be equitable and fair that the 
building was released. The Accommoda- 
tion Controller further reported that in 
response to the notice of vacancy 35 
persons had given their consent and that 
though in normal circumstances he himself 
would have ordered the release of the 
premises in favour of the petitioner, he 
submitted a proposal to the Government 
in view of the fact that a large number of 
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persons had given their consent. The 
Government did not agree with the Accom- 
modation Controller and rejected the 
petitioner’s request. It is rightly con- 
tended on behalf of the petitioner that the 
Government acted arbitrarily in not 
giving effect to the recommendation of 
the Accommodation Controller. It is 
true that the Government were not bound 
to accept the report of the Accommoda- 
tion Controller. But where the Accom- 
modation Controller has given reasons for 
his recommendation, one would expect 
the Government to consider whether 
those reasons are tenable or not. The 
Government appears to have fallen into 
the error in thinking that the petitioner 
could move into his mother’s house for 
larger accommodation overlooking the 
‘contention of the petitioner that he was 
not in a position to move into his mother’s 
house. 


7. What transpired before the Govern- 
ment rejected the petitioner’s request 
gives room for the feeling that the order 
of rejection is not free from vindictiveness, 
The Accommodation Controller reported 
on 20th November, 1969, as to who among 
the applicants were vegetarians and who 
were non-vegetarians, This question 
about vegetarianism arose because of 
the fact that the petitioner, being a 
brahmin, is a vegetarian. The Govern- 
ment asked the Accommodation Con- 
troller whether there would be any 
objection to let out the portion to a non- 
vegetarian even though the landlord 
preferred a vegetarian. In reply to that 
communication, the Accommodation Con- 
troller reported saying that the petitioner, 

ing a brahmin, is a vegetarian, that 
aida the other tenant occupying the 
remaining portion of the ground floor 
is also a vegetarian and that therefore 
there will be objection if the upstairs are 
allotted to a non-vegetarian tenant. But 
curiously, even after getting this report, 
the Government directed the allotment 
to a non-vegetarian. The petitioner’s 
contention is that this act on the part of 
the Government in directing the allotment 
to a non-vegetarian followed by the reject- 
tion of his request for release savours of 
vindictiveness. This contention is not 
without substance. One fails to under- 
stand why the Government insisted upon 
the building being alloted to a non- 
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vegetarian even after getting a report 
from the Accommodation Controller 
that the landlord being a vegetarian, 
there would be objection if the upstairs 
were allotted to a non-vegetarian. The 
Accommodation Controller was guided 
by the principle laid down by this Court 
in Namberumal Chetty’s Charities v. Accommo- 
dation Controller+, wherein it is pointed 
out that while allotting portions, the 
Accommodation Controller should nor- 
mally respect the consideration for senti- 
ments of people living in the same build- 
ing. A vegetarian may have strong 
objection to a non-vegetarian food being 
cooked nearby. It is pointed out on 
behalf of the petitioner that on account 
of the allotment of the upstairs portion 
to a non-vegetarian, the sullage water 
from the upstairs falls in front of the 
Court-yard, that the petitioner being an 
orthodox brahmin is unable to perform 
any religious ceremony in his house, that 
on occasions when he has to perform reli- 
gious ceremony, he has necessarily to 
find accommodation elsewhere, and that 
on account of the allotment of the upstairs 
to a non-vegetarian, the petitioner is 
unable to make proper use of his building. 
It may be that the petitioner is orthodox 
having certain notions which may not 
be considered progressive, But even such 
persons who follow some principles accord. 
ing to their religious convictions are 






upheld only on the ground of public 
interest. When a citizen is sought to be 
deprived of his right to occupy his own 
building, all considerations, relevant fo 
the purpose, including the question whe- 
ther the requirement of the owner of the 
building to occupy himself is genuine 
or bona fide, shoul taken into account, 
In this case, there is the further fact that 


m 
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the upstairs portion happened to be 
under Government tenancy by accident 
when the: Madras Buildings (Lease and 
Rent Control) Act, 1960, came into force. 
Under this Act, a landlord occupying 
a part only of his building is not required 
to intimate vacancy under section 3 
when the remaining portion falls vacant. 
In such a case, he is entitled to deal with 
the remaining portion in any way he 
pleases. If the upstairs portion in the 
instant case had fallen vacant after the 
1960 Act jhad come into force, the peti- 
tioner—would not have been put to the 
necessity of intimating the vacancy. But 
the statutory tenancy of the Government 
commenced in 1952 under theJ]1g49 Act, 
and that'tenancy continued when the 
1960 Act came into force. The Legislature 
in its wisdom made this change while 
the 1949 Act was re-enacted. It is obvi- 
ously with a view to give freedom tothe 
owner of the building to choose his own 
tenant that the Legislature enacted that in 
a case where the landlord himself is occu- 
pying a portion of the building, he need 
not intimate vacancy under section 3 
when the remaining portion falls vacant. 
Though the petitioner is not entitled to 
avail of this change in the law, it is a 
matter which cannot be totally ignored 
in considering his request for release. 


8. From the correspondence that passed 
betwen the Government on the one 
hand and the Accommodation Controller 
n the other, it does not appear that the 
Government acted fairly in rejecting 
the claim of the petitioner. The order is 
unjust, inequitable and unfair. In this 
view, the| writ petition is allowed and 
the impugned order is quashed. The 
Government shall deliver possession within 
two months from this date after providing 
another accommodation to the allottee. 
The petitioner is entitled to his costs, 
Advocate’s fee Rs. 100, 


V.K. Petition allowed, 
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IN THE HIGH COURT OF JUDICA- 

TURE AT MADRAS. 

PresenT:—K. Veeraswami, C.F., P. R. 

Gokulakrishnan und B. S. Somasundaram, FF. 


M/s. Khamadenu Metal Rolling Mills (P.) 
Ltd. .. Petitioner*® 


v. 
The State of Tamil Nadu Respondent, 


Madras Sales Tax Appellate Tribunal Regu- 
lations (1959), Regulation g—Power con- 
ferred by, on Tribunal to dismiss appeal for 
default—Validity—If inconsistent with section 
6 (3) of Madras General Sales Tax Act 
T of 1959). l 
There is nothing in the language. of 
sub-section (3) of section 36 of the Madras 
General Sales Tax Act (1959) which 
renders Regulation g of Madras Sales 
Tax Appellate Tribunal Regulations 
inconsistent with it. The words ‘in 
disposing of an appeal” in the sub-section 
are not a term of art, and should bear 
the ordinary meaning, viz., in getting 
rid of an appeal, unless the context 
compels a different sense. Two classes 
of orders are contemplated by the sub- 
section which may þe the subject of 
appeals: (1) an order of assessment and 
(2) any other order, In the case of the 
ormer, the disposal may take any one of 
the three forms indicated by sub-clauses 
(i) to (iii) of clause (a) of sub-section (3). 
The first two do contemplate the merits of 
the appeal in its disposal but the third 
need not be so, for the tribunal, in respect 
of it, is empowered to ‘pass such other 
orders as it may think fit’. These words 
will have no content if they are construed 
to limit them to orders on merits. The 
phraseology used by sub-clause (iii) is 
so wide as to include orders which are not 
on merits of the appeal, «as for instance 
dismissal for default. [Para. 3] 
Commissioner of Income-tax V. S. Chenniappa 
Mudaliar’, (1969) 2 1.T.J. 496: (1969) 2 
8.G.J. 574: (1969 74 LT.R. 41, distin- 
guished, Oversea Mica Exports v. Secretary, 
Sales Tax Appellate Tribunal, (1970) 25 
8.T.G. 425, Dissented from. 
['Paras. 3 and 6] 
Hence Regulation g is not inconsistent 
with any of the provisions of the Madras 





*Tax Case No. 177 of 1970 and W.P Nos. 
1693 and 1694 of 1970 (Revision No. 120). 


14th August, 1970. 
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General Sales Tax Act, 1959, but is, in 
particular, consistent with section 36 (3), 
and the general frame and scheme of the 
Act and is valid. [Paras. 5 and 7] 
Tax Case No. 177 of 1970:—Petition 
under section 38 of the Act praying the 
High Court to revise the Order of the 
Sales Tax Appellate Tribunal (Additional 
Bench) Coimbatore, dated rgth January, 
1970 and made in M.T.A.No. 1291 of 
1966 (Appeal No. 795 of 1965, dated 
4th May, 1966) relating to the assessment 
year 1962-63, on the file of the Appellate 
Assistant Commissioner of Commercial 
Taxes, Pollachi, (Order No. 6578/62-63 
dated 16th February, 1965, Deputy Com- 
mercial Tax Officer, (Rural) Tirupur). 
W.P. Nos. 1693 and 1694 of 1970:— 
Petitions under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated in the affidavits filed 
therewith the High Court will be pleased 
to call for the records on the file of the 
First Respondent (Sales Tax Appellate 
Tribunal Additional Bench at 
Coimbatore in its T.M.P. Nos. 140 
and 143 of 1968 in A-1.4337 and 4336 of 
1968 in M.T.A.Nos. 1415 and 1414 of 
1966 dated 23rd September, 1968 and 
M.T.A.Nos. 1415 and 1414 of 1966 dated 
13th August, 1968 respectively and issue 
writs of mandamus directing the first 
respondent to dispose of the appeal before 
it on merits after giving reasonable oppor- 
tunity to the petitioner. 

K. Srinivasan, K.C. Rajappa and R. Ganga- 
dharan, for Petitioner in T.G. No. 177 
of 1970. 

C.S. Chandrasekara Sastry, C. Venkataraman, 
C. Natarajan and S.R. Krishnaswamy, for 
Petitioner in W.P.Nos. 1693 and 1694 of 
1970. 

E Venkataswami, the first Assistant 
Government Pleader, for T.Q. No. 177. 
of 1970 and 2nd respondent in W.P. 
Nos. 1693 and 1694 of 1970. 

The Order of the Court was made by 
Veeraswami, C.J.—The question in these 
cases relates to the power of the Sales Tax 
Appellate Tribunal, to dismiss an appeal 
for non-prosecution, or default in appear- 
ance on the day fixed for hearing. In 
one of these cases, the affected party has 
filed a Tax Case under section 38 of the 
Madras General Sales Tax Act, 1959 to 
revise, and in the others, writ petitions to 
quash the orders of the Tribunal dismiss- 
jog the appeals before it, for non-prosecu- 
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tion. On a similar question, (M/s. 
Selvavinayakam and Company v. Sales 
Tax Appellate Tribunal) was dismissed 
in limine on the view that the 
Tribunal had the power to dismiss 
appeals for non-prosecution. The Court 
pointed out that the scheme of the Income- 
tax Act was entirely different, and that 
there was nothing in the Madras General 
Sales Tax Act, which was inconsistent 
with the power to dismiss for default, 
expressly given by the Regulations framed 
under the Act. A contrary view was 
expressed by a different Bench subse- 
quently. In view of this, and to avoid 
embarrassment to the Sales Tax Appellate 

Tribunals, these cases have been heard 

by the Full Bench. 

2. The Appellate Tribunal has been set 

up pursuant to section 30 of the Madras 

General Sales Tax Act, and by sub-section 

(4) the Tribunal has been empowered to 

make, with the express sanction of the 

Government, and by notification, regula- 

tions consistent with the provisions of the 

Act and the Rules made thereunder. 

Such regulations are for regulating the 

constitution and the procedure and the 

disposal of the Tribunal’s business. In 
exercise of this power, the Tribunal framed 
the Madras Sales Tax Appellate Tribunal 

Regulations, 1959, Regulation g is: 

“ (1) After the appeal has been 

registered, notice of the day fixed for 
hearing under Regulation 8 shall be 
delivered or issued to the party in Form 
C in the schedule. The notice shall 
state that if he does not appear on the 
day so fixed or on any other day to 
which the hearing may be adjourned, 
the appeal will be dismissed for default; 
or disposed of on merits ex parie. 
(2) When an appeal has been dis- 
missed for default or disposed of ex parte, 
the appellant may apply to the Tribunal 
for readmission of the appeal; and 
where it is shown to the satisfaction of 
the Tribunal that he was prevented by 
sufficient cause from appearing when 
the appeal was called on for hearing, 
the Tribunal shall readmit the appeal. 
(3) An application for readmission of 
an appeal dismissed for default or 
disposed of ex parte shall be made within 
thirty days from the date of communica- 
tion of the order of the dismissal; 





1, W.P. No. 2102 of 1969. 
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Provided that the Tribunal shall have 

power to excuse the delay beyond the 

above period, if it is satisfied that the 

petitioner had sufficient cause for not 

making the application in time.” 
This regulation clearly empowers the 
Tribunal to dismiss an appeal for default 
of appearance, or to dispose of the appeal 
on its merits, but ex parte. Where suff- 
cient cause is shown for non-appearance 
the ‘Tribunal may readmit the appeal. 
But it is said that the regulation is incon- 
sistent with the provisions of sub-section 
(3) of section 36, and it is, therefore, 
invalid. ' This view will be correct if the 
sub-section enjoins disposal of an appeal 
only on its merits. 


3. In our opinion, there is nothing 
in the language of sub-section (3) of sec- 
tion 36 which renders Regulation 9 
inconsistent with it. The words ‘‘in 
isposingj ofan appeal” in the sub-section 
are not a term of art, and should bear 
the ordinary meaning, viz., in getting 
rid of an appeal, unless the context com- 
pels a different sense. We may take an 
appeal to: be the memorandum containing 
grounds of appeal. But that does not 
necessarily imply that such memoran- 
dum can only be dismissed, or allowed, 
on its merits. Two classes of orders are 
contemplated by the sub-section which 
may be the subject of appeals, (1) an order 
f assessment, and (2) any other order. 
In the case of the former, the disposal may 
take any one of the three forms indicated 
by sub-clauses (i) to (it) of clause (a) of 
sub-section (3). The first two do con- 
template the merits of the appeal in its 
disposal; but the third, in our view, need 
not be so, for, the Tribunal, in respect of it, 
is empowered to “‘ pass such other orders 
as it may think fit.” These words will 
have no content if they are construed to 
limit them to orders on merits. The types 
of orders on the appeal on its merits, 
appear to be exhausted by the variety 
mentioned in sub-clauses (i) and (it) 
of clause (a) of sub-section (3). ‘‘ Such 
other orders? in sub-clause (iii) cannot 
but be those other than the orders on 
merits within the purview of sub-clauses 
(i) and (i). In fact, in answer to a 
question, Council for the assessee could 
not point out what kind of orders on 
merits are left out by sub-clauses (2) and 
(#) which could be made under sub- 
clause (iit). We ourselves have not been 





able to see what other orders on meirts 
of the appeal can be brought under the 
last sub-clause on the ground that they 
will be outside the purview of the first 
two sub-clauses. The phraseology used 
by subclause (iii) is so wide, as it seems 
to us, to include orders which are not 
on merits of the appeal, as for instance, 
dismissal for default. It is significant 
in this connection to note that sub-clause 
(tit) does not use the phrase ‘‘ thereon”. 
The conferment of appellate powers on 
the Tribunal by section 12-A (4) of the 
Madras General Sales Tax Act, 1939, was 
in different words: 


“The Appellate Tribunal shall, after 
giving both parties to the appeal a 
reasonable opportunity of being heard, 
pass such order thereon as it thinks fit”. 


Those are the identical words employed 
by section 33 (4) of the Indian Income-tax 
Act, 1922, in conferring power upon the 
Income-tax Appellate Tribunal. Con- 
struing those words in the light of the 
scheme of the Income-tax Act, particularly 
section 66 relating to the reference of a 
question of law arising out of the order 
of the Tribunal, to the High Court, 
Commissioner of Income-tax v. S. Chenniappa 
Mudaliar’, held that the disposal in 
exercise of the powers conferred by those 
words by the Tribunal could only be on 
the merits of the appeal. The Supreme 
Court said: 


“ The scheme of the provisions of the 
Income-tax Act, 1922, relating to the 
Appellate Tribunal is that it has to 
dispose of an appeal by making such 
orders as it thinks fit on the merits. 
It follows from the language of section 
33(4) and in particular the use of the 
word ‘‘thereon’” that the Tribunal 
has to go into the correctness of other- 
wise of the points decided by the depart- 
mental authorities in the light of the 
submissions made by the appellant. This 
can only be done by giving a decision 
on the merits on questions of fact and 
law and not by merely disposing of the 
appeal on the ground that the party 
concerned has failed to appear........ 


The provisions contained in section 66 
about making a referenee on questions 





1. (1969) 2 M.LJ. (S.C.) 90: (1969) 2 
An.W.R. (S.C.) 90: (1969) 2 LT J. 496: (1969) 
2 SCJ. 574: (1969) 74 LTR. 41, 
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of law to the High Court will be ren- 
dered nugatory ifany such power is 
attributed to the Appellate Tribunal 
by which it can dismiss an appeal, 
which has otherwise been properly 
filed, for default, without making any 
order thereon in accordance with 
section 33 (4). The position becomes 
uite simple when it is remembered 
that the assessee or the Commissioner 
of Income-tax if aggrieved by the 
orders of the Appellate Tribunal, can 
have resort only to the provisions of 
section 66. So for as the questions 
of fact are concerned the decision of 
of the Tribunal is final and reference 
can be sought to the High Court only 
on questions of law. The High Court 
exercises purely advisory jurisdic- 
tion and no appellate or revi- 
sional powers, The advisory juris- 
diction can be exercised on a proper 
reference being made and that cannot 
be done unless the Tribunal itself has 
d proper order under section 33 
G. It follows from all this that the 
Appellate Tribunal is bound to give a 
proper decision on questions of fact as 
well as law which can only be done if 
the appeal is disposed of on the merits 
and not dismissed owing to the absence 
of the appellant.” 


But the scheme of the Madras General 
Sales Tax Act, 1959, is entirely different, 
It contains no provisions for reference to 
the High Court, on the question of law 
arising from the order of the Tribunal. 
The Act provides for an appeal from the 
orders of the Assessing Authority, and a 
further appeal on facts, to the Tribunal, 
whose decision on facts will be final. But 
anyone who is aggrieved, whether the 
assessee, or the State, against the orders 
of the Tribunal, is given, a right of revi- 
sion to the High Court, on a question of 
law. The jurisdiction of the High Court 
in revision, is not merely advisory. It 
has the power to decide such a question 
finally which should be given effect to by 
the department. We are unable to agree 
that the right of revision is rendered 
nugatory, if the Tribunal dismissed an 
appeal’ for default, As a matter of fact, 
one of the assessees before us has filed 
a revision from the order dismissing his 
appeal. It is open to the assessee who 
feels aggrieved by such an order, to 
challenge its validity by way of revision, 
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for, whether in a given set of circums- 
tances, the Tribunal was justified in 
dismissing the appeal for default, would, 
in our view, be a question of law, just as 
the question whether there is sufficient 
cause on the given facts, for failure to 
appear, and, therefore, to set aside the 
order dismissing the appeal for default. 
In the circumstances, therefore, we do not 
think that we can apply properly the 
construction placed by the Supreme Court 
on section 33 (4) in the light of the scheme 
of the Income-tax Act, to the interpreta- 
tion of the scope of section 36 (3) of the 
Madras General Sales Tax Act, 1959. 
Neither the language of that section, nor 
the scheme of that Act, are in pari materia 
or analogous to that of section 33 (4) 
of the Income-tax Act, 1922. Further, 
Regulation g framed under the Madras 
General Sales Tax Act itself confers power 
upon the Tribunal to set aside its orders 
dismissing any appeal for default, if suffi- 
cient cause is shown therefor. 


4, It may be that clause (b) of sub-sec- 
tion (3) of section 36 of the Madras Gene- 
ral Sales Tax Act, does not appear to 
confer a power specifying the types of 
orders ‘the Tribunal can pass in respect 
of the appeals involving the order other 
than the order of assessment. Under 
that provision, the Tribunal will be 
entitled to confirm, cancel or vary the 
order. But once we take the view as we 
do, that the words ‘‘in disposing of an 
appeal”? in sub-section (3) would take 
in also a power to dismiss an appeal for 
default, such a power would extend also 
to an appeal in respect of an order other 
than an order of assessment. No doubt 
the assessee who files an appeal should be 
given a reasonable opportunity of being 
heard, But this does not mean that, if 
notwithstanding the opportunity given 
to him, he defaults to prosecute the appeal, 
it follows automatically from the require- 
ment to give a reasonable opportunity of 
being heard, that the Tribunal can only 
deal with the appeal and make an order 
thereon on its merits. There is no 
warrant in the language for placing such 
a construction, Section 34 of the Madras 
General Sales Tax Act, 1959, provides 
for special powers of the Board of Revenue 
on its own motion to call for and examine 
an order passed or proceeding recorded 
by the appropriate anthority in specified 
cases and to pass such order thereon 
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as it thinks fit, and by sub-section (2) the 
Board’s jurisdiction under the section is 
barred if the time for appeal to the 
Tribunal does not become barred, or the 
order has been made the subject of 
an appeal to the Appellate Tribunal or 
of a revision before the High Court. By 
making reference to this section, it is 
contended that this provision would indi- 
cate that the Tribunal should dispose 
of the appeal only on the merits, and 
not otherwise. We fail to see how 
this follows from section 34. Where the 
Tribunal passed an order on the merits 
of an appeal, it bars the Board’s jurisdic- 
tion. Where, however, the Tribunal 
passed an order dismissing an appeal 
for default of appearance, can it be 
regarded as an order which is the subject- 
matter of a revision within the meaning 
of section 34 (2) (b). If the answer is in 
the affirmative, the consequence prescribed 
by that provision will.follow. But that 
does not anyway, in our opinion, affect 
the construction of sub-section (3) of 
section 36. 


5. A provision providing for dismissal 
for default in appearance or prosecution 
is undoubtedly one relating to procedure. 
Chenniappa Mudaliar v. Commissioner of 
Income-tax1, supports this view. The 
Court referred with approval to Poyser v. 
Minors®, where it was held that a power 
given by an enactment to the Court to 
frame rules and orders for regulating the 
practice of the Courts, and forms of 
roceedings therein would cover the 
raming of a rule which provided that 
the dismissal of a case for non-appearance 
would have the same effect as a judgment 
upon the merits for the defendant. It 
was held in the English case that “‘the 
rule was one of procedure and could be 
validly promulgated by the authorities 
specified in the Act’. A similar power 
is conferred upon the Sales Tax Appellate 
Tribunal by section 30 (4) of the Madras 
General Sales Tax Act, 1959, and the 
regulation provided by it can provide the 
power for dismissal of an appeal for 
default, provided such regulation is con- 
sistent with the provisions of the Act. 
In our opinion, Regulation g is not incon- 
listed with any of the provisions of the 





1. (1964) 53 LT.R. 323: (1964) 2 LT J. 148 : 
(1964) 2 M.L J. 157: I L.R, (1964) 2 Mad. 787. 
2. (1881) 50L J.Q B. 555: 7Q.B.D, 329, . 
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Act, but is, in particular, consistent with 
section 36 (3), and the general frame rnd 
scheme of the Act. 


6. Our attention was invited to Oversea 
Mica Exports v. Secretary, Sales Tax Appellate 
Tribunal!, where a contrary view appears 
to have been taken. In that case it was 
considered evidently that to ‘‘ pass such 
other order” in sub-clause (iii) in section 
36 (3), meant to pass such further orders. 
The decision also proceeded on the basis 
that the sub-clause should be read 
cjusdem generis with the other two clauses. 
With respect, we are unable to concur for 
the reasons we have already recorded. 
In the U.P. Sales Tax Act, which was 
dealt with in Hindusthan Metal Works v. 
Sales Tax Officer*, there was no clause like 
sub-clause (iii) of section 36 (3) of the 
Madras Act. Abdul Subhan Saheb & Sons 
v. Sales Tax Appellate Tribunal? related 
to the Mysore Sales Tax Act, which 
conferred appellate powers on the Tribu- 
nal exactly in the same terms as section 
12-A (4) of the Madras General Sales Tax 
Act, 1939, which was in pari materia with 
section 33 (4) of the Indian Income-tax 
Act, 1922. 


7. In our view, therefore, Regulation 9 
framed by the Sales Tax Appellate Tribu- 
nal, is consistent with the provisions o 
the Madras General Sales Tax Act, 
1959, and is valid. 


8. But in the circumstances, we are 
inclined to think that the Appellate 
Tribunal should not have dismissed the 
relative appeals for default. In one 
case, the Appeal was part-heard, and 
there was adequate reason for asking for 
an adjournment, which should have been 
granted. In the other cases too, the 
Tribunal should have set aside the ex parte 
dismissal. The power under Regulation 
g should, in our view, be carefully and 
sparingly used, and with a view to advance 
the cause of justice. We accordingly 
set aside the orders of the Tribunal, allow 
the Tax Case and Writ Petitions, and 
direct the Tribunal to dispose of the 
appeals afresh. No costs. 


V.K. Tax case and writ 
petitions allowed; 
directions issued. 
1 (1970) 25 S.T,C. 425 
2. (1964) 15 S.T.C. 116. 
3. (1965) 16 S.T.C 17. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—X. Veeraswami, C. J. and V. V. 
Raghavan, F 


Rajakamar Bhagwatsaran 
U. 


V.P.V. Rajan and others ... Respondents. 


Civil Procedure Code (V of 1908), Order 33, 
rules 2 and 5 (d-1) and Madras High Court 
Original Side Rules (1956), Order 8, rule 4— 
Application for leave to sue in forma pauperis 
—Granting of—Utmost good faith expected of 
applicant—Motive for suppression  irrele- 
vani—Suit appears to be barred—Application 
Should be rejected. 
Utmost good faith is expected on the part 
of the applicants who seek leave to sue in 
forma pauperis, Motive for suppression is 
irrelevant. Itisno use contending that 
having regard to the large amount of 
Court-fee that has to be paid suppression 
of Rs. 300 per mensem (on facts), would 
not make any difference. The point is 
one of good of faith and not whether, in 
view of the large amount of Court-fee the 
appellant who is shown to be in good faith 
making the application without full details 
would be unable to pay Court-fee. 
[Para. 2] 


Under Order 33, rule 5 (d-1) of the Civil 
Procedure Code, which was introduced 
as an amendment in Madras, the Court 
should reject an application for permission 
to sue as a pauper, where the suit appears 
to be barred by any law. The Court is 
therefore, entitled and in fact bound to 
find the facts necessary for deciding this 
question of limitation not finally of course, 
but to form a prima facie view on that. 

[Poru 2] 


(On facts held, that the applicant was not 
entitled to the leave to sue in forma pauperis) 


Appeal under Clause 15 of the Letters 
Patent against the Judgment of the Hono- 
urable Mr. Justice Kunhamed Kutti 
dated 25th April, 1966 and 14th Novem- 
ber, 1966 and passed in the exercise of 
the Ordinary Original Civil Jurisdiction 
of this Court in Application Nos. 734, 
735 and 1985 of 1966 in Application 
Nos. 3351, 3352 of 1965 and 243 of 1966. 
Appellant in Person. 


. Appellant* 


71 and 102 of 1966 and 22 


*O.S.A Nos. 
: 30th November, 1970. 


of 1968 


THE MADRAS LAW JOURNAL REPORTS 


(1971 


MIs. King and Patridge, V. Shanmugham, 
and T.C. Radhakrishnan, for Respondents. 
The Judgment of the Court was delivered 
by 

Veeraswami, C.7.—These appeals arise from 
a common order of Kunhamed Kutti, J., 
who agreeing with the Master dismissed 
the appeals of the common appellant 
and held that he was not entitled to sue 
as a pauper in the three cases. The appel- 
lant sought to recover damages from 
three newspapers, ‘‘ Navamani’’, ‘‘ Mail’, 
and ‘‘ Thanthi ” for alleged printing and 
publication, deliberately and maliciously, 
of false, libellous and defamatory news 
against him. He described himself as a 
journalist and averred that having regard 
to his position in life in society he had 
been damnified by the publication to a 
considerable extent, which he assessed at 
Rupees one lakh. The applications for 
leave to sue in forma pauperis were admit- 
tedly filed beyond the period of two years 
of the publication of the alleged defama- 
tory matter in the newspapers. But the 
appellant in order to show that they were 
within the period of limitation of one 
year stated that one Sri Arunachalam 
wrote for and got copies from the respon- 
dents of the defamatory publication on 
three different dates, to wit 28th October, 
1964, 3rd December, 1964 and 18th 
January, 1965. According to him, if 
time were to be calculated from those dates 
the proposed suits would be within time. 
Though the Master found that the appel- 
lant was in fact a pauper, who would be 
unable to pay a large sum of Court-fee on 
the fabulous claim made, he held that 
the appellant was not entitled to leave to 
sue in forma pauperis because he was guilty 
of suppression in the application for leave 
to sue in forma pauperis of the fact that he 
had been drawing a sum of Rs. 300 per 
mensem and that further Arunachalam 
had not been examined and he appeared 
to be a kind of a fictitious person and 
that therefore the publication on the dates 
alleged had not been established which 
is the essence of the cause of action and 
that would bear also on limitation. 
Kunhamed Kutti, J., substantially con- 
firmed these findings of the Master. 

2. We are of the same view. Utmost 
good faith, as held in Chellammal v. Muthu- 
lakshmi, is expected on the part of the 
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applicants who seek leave to sue in forma 

auperis. Motive for suppression is irre- 
levant. It is no use contending that 
having regard to the large amount of 
Court-fee that has to be paid suppression 
of Rs. 300 per mensum would not make 
any difference. The point, as we said, is 
one of good faith and not whether, in 
view of the large amount of Court-fee 
{tne appellant who is shown to be in good 
faith making the application without 
full details would be unable to pay Court 
fee. That is a different issue and on that 
the Master held, as we said, in his favour. 
Apart from that, we are also in agree- 
ment with the finding of Kunhamed 
Kutti, J., that the suit appears to be 
barred by limitation. Under Order 33, 
rule 5 (d-1) of the Code of Civil Procedure 
hich was introduced as an amendment 
in Madras, the Court should reject an 
application for permission to sue as a 
pauper, where the suit appears to be 
barred by any law. The Court is, there- 
fore, entitled and in fact bound to find the 
facts necessary for deciding this question’ of 
limitation, not finally of course, but to 
form a prima facie view on that. Aruna- 
chalam, to whom the publication is said 
to have been made, had not been exami- 
ned and the Master as well Kunhamed 
Kutti, J. were not satisfied whether in 
the absence of his evidence, the ipse dixit 
of the appellant could be accepted. 
Kunhamed Kutti, J., in fact was inclined 
to think that Arunachalam was a kind 
of mystical person. The appellant who 
appears in person contends that for the 
purpose of granting leave what would 
matter are the allegations in the plaint 
and relies on Vijai Pratap Singh v. Dukh 
Haran Nath Singh?. The Supreme Court 
there held that the Court’s duty under 
Order 33, rule 5, clause (d) is not to see 
whether the claim made by the petitioner 
is likely to succeed; it -has merely to 
satisfy itself that the allegations made in 
the petition, if accepted as true, would 
entitle the petitioner to the relief he 
claims. To that extent, the appellant 
is right. But here the question of publica- 
tion is bound up with the question of limi- 
tation. As we said, the appellant would 
have one year as limitation from the date 
of the publication of the alleged defama- 
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tory matter. That would make it neces- 
sary for the Court to enquire when exactl 
the publication had been made, oigh 
the enquiry would be only a prima facie one. 
That enquiry has been held by the Master 
and reviewed by Kunhamad Kutti, J., in 
appeal and both were satisfied that the 
publication to Arunachalam was not 
satisfactorily shown with the result that 
the leave petitions were not proved to 
appear to be within the period of limita- 
tion. 


3. The appeals are dismissed, but with 
no costs. 


SVJ. Appeals dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—G. Ramanujam, F. 
P. K. Sukumaran 

U. 

Sulaiman Khan Respondent. 


Civil Procedure Code (V of 1908), sections 148 
and 149—Applicability—Suit for declara- 
tion of title and injunction—Suit decreed on 
condition of plaintiff paying certain amount 
on or before certain date with default clause 
of dismissal of suit—Amount not paid within 
the stipulated period—Effect—Application after 
expiry of period for extension of time—Power 
of Court to grant. 


Petitioner* 


The suit has been disposed of on merits 
after trial and the plaintiff was given 
time for payment, of the amount and 
in default of such payment, the 
suit was directed to be dismissed. It 
is not possible to say that the time fixed 
under the conditional decree can be 
extended by the Court after the default 
clause had operated. The remedy for 
the petitioner can only be by way of 
review or appeal. The Court has passed 
a final order in the suit and the Court does 
not retain control over the suit any further. 
In such cases it cannot be said that either 
section 148 or 149 of the Code of Civil 
Procedure could be invoked. 


[Paras. 3 and 5] 
Petition under section 115 of Act V of 


1908, paying the High Court to revise 
the order of the Additional District 
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Munsif, Dindigul, dated goth November, 
1970 and made in I.A. No. 2290 of 1970 
in O.S, No, 810 of 1968. 


K. Sarvabhauman, for Petitioner. 
K. Kanakaraj for M/s. Raj and Raj, for 
Respondents. . 


The Court made the following 


Orper.—The petitioner herein filed a 
suit, O.S. No. 810 of 1968 for a declara- 
tion of his title to certain trees and for 
an injunction restraining the respondent 
herein from cutting the said trees. After 
trial, the trial Court decided the suit in 
favour of the petitioner and the operative 
portion of its judgment, dated 22nd 
October, 1970 was as follows:— 


“In the result, the plaintiff is entitled 

to declaration and injunction as 
prayed for provided he pays the con- 
tract amount on or before 23rd Novem- 
ber, 1970. Failing which the suit 
will stand dismissed.” 


The petitioner, however, did not pay the 
contract amount as directed on or before 
23rd November, 1970. He, however, 
chose to file an application on 25th 
November, 1970 under sections 148 and 
151 of the Code of Civil Procedute, to 
extend the time for depositing the con- 
tract amount as per the decree dated 
22nd October, 1970. That application 
has been dismissed by the lower Court on 
the ground that the order has worked 
itself out as a result of which the suit 
stands dismissed, and that it had no power 
to extend the time at that stage after the 
suit stood dismissed. It is the said order 
of the lower Court that is attacked in this 
revision. 

2. It is argued on behalf of the petitioner 
that the Court has undoubted jurisdic- 
tion and power to condone the delay 
in payment of the amount mentioned in 
the decree and that the lower Court was 
in error in refusing to extend the time. 
The learned Counsel referred to the deci- 
sion of Kailasam, J., in P. Venkatesan 
Chetty v. P. Jdyaram!, in support of his 
submission that the Court has got the 
undoubted power to extend time for 
payment of the decree amount notwith- 
standing the default clause. But, on a 
perusal of the said decision it is seen that 
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there was no default clause in the decree 
such as the one in this case. In that case 
the direction was: 


“The plaintiffs will pay a sum of 
Rs. 5,000 to the defendant within two 
months from this date. On payment 
of the amount, there will be a decree 
that the plaintiffs are entitled to the 
entire suit house. The defendant will 
not be liable to pay any mesne profits 
from this date.” 


When the plaintiffs had sought an exten- 
sion of time beyond two months for pay- 
ment of the amount the Court extended 
the time notwithstanding the fact that 
the time already granted had expired. 
Hence that decision does not touch 
the question arising in this case. 


3. The learned Counsel then refers to 
the decision in Abdul Shaker v. Abdul 
Rahiman', in whicha Division Bench 
of this Court held that where a plaintiff 
was given a decree for specific performa- 
nce of a contract to sell on condition of 
his paying a certain amount to the defen- 
dant within a specified time, the Court 
was empowered to extend the time in 
appropriate cases as the decree in such 
cases is in the nature of a prelimi 
decree, and the Court has still control 
over the action and has full power to 
make any just and necessary orders 
therein, including orders of extension 
of time. In that case the trial Court has 
Peer? a decree in favour of the plaintiffs 
or specific performance of a contract for 
sale of certain lands and superstructure 
thereon to them by the defendant and the 
operative portion of the judgment was as 
follows:— 


“I must therefore find for the plaintiffs 
and give them decree for specific perfor- 
mance on payment of Rs. 4,000. Time 
for payment two months.” 


In pursuance of this judgment a decree 
was passed fixing time for payment of the 
amount till igth December, 1921, and 
directing that upon such payment the 
defendant had to put the plaintiffs in 
possession of the properties together with 
all documents and title deeds. The said 
decree was construed by the Court as 
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being in the nature of a preliminary 
decree, the original Court keeping con- 
trol over the action and having full power 
to make any just and necessary orders, and 
it was held that so long as no final orders 
have been passed terminating the pro- 
ceedings, the Court has got the power to 
extend the time, Wallace, J., referred 
to the scope of section 35 of the Specific 
Relief Act and expressed as follows:— 


“ As I read that section, it lays down 
that when a decree for specific perfor- 
mance of a contract of sale has been 
passed and the purchaser makes default 
in payment of the sum which the Court 
has ordered him to pay, the vendor may 
either file a fresh suit for rescission of 
the contract or may, in the specific 
performance suit itself, apply to the 
Court to rescind the contract. It is 
perfectly clear that the contract is not 
determinable or determined by the 
mere failure to comply with the terms 
of the decree. It is not determined 
until the Court orders that it is deter- 
mined.” 


I am not ina position to agree with the 
learned Counsel for the petitioner that 
the above decision supports the plea 
put forward by him. In this case it 
cannot be said that the decree is in the 
nature of a preliminary decree and that 
the Court had retained control over the 
proceedings any further after the decree 
dated 22nd October, 1970. Reference 
was also made to the decision in Mahanth 
Ram Das v. Ganga Dast, where it has been 
held that section 148 of the Code of 
Civil Procedure, in terms, allowed exten- 
sions of time, even if the original period 
fixed has expired, that section 149 is 
equally liberal and that those sections 
could a fortiori be invoked when the time 
has not actually expired. The learned 
Counsel, relying on the above decision of 
the Supreme Court, wants this Court to 
construe sections 148 and 149 liberally 
and hold the order of the lower Court 
erroneous as it had rejected the appli- 
cation for extension on the ground that 
it had no jurisdiction. But it is seen that 
- in that case there was a direction by the 
Court that the proper Court-fee should be 
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aid on the memorandum of appeal 
having regard to the amended reliefs 
claimed within there months from the 
date of the ascertainment of the same 
by the office and the communication 
thereof to the Counsel, and that failingsuch 
payment of Court-fee, the appeal will 
stand dismissed. Even before the default 
clause operated the petitioner filed an 
‘application for extension of time, The 
Supreme Court held in those circum- 
Stances that as the petition for extension 
had been filed within time the Court had 
the power to extend the time under sec- 
tions 148, 149 and 151 of the Code of 
Civil Procedure. On a close reading of 
the above decision, it is seen that the 
Court was inclined to hold that the appel- 
lant should have the extension of time 
sought for by him especially 
when he has moved the Court for such a 
relief before the default clause operated. 
In this case the petitioner did not move 
the Court for extension of time before 
23rd November, 1970, the date fixed for 
payment under the decree. Further, 
the default clause which came up for 
consideration before the Supreme Court 
was the one arising out of the non-pay- 
ment of Court-fee where there has been 
no effective appeal. In this case the 
suit has been disposed of on merits after 
trial and the plaintiff was given time for 
payment of the amount and in default 
of such payment, the suit was directed 
to be dismissed. It is not possible to 
say that the time fixed under the condi- 
tional decrees can be extended by the 
Court after the default clause had opera- 
ted. The remedy for the petitioner can 
only be by way of review or appeal. 


4. In Bhutnath Das v. Sahadeb Chandra}, 
there was a decree for specific perfor- 
mance with a direction to deposit a 
specified sum within certain time asa 
condition and it provided that in default 
of such payment the suit would stand 
dismissed. The plaintiff did not pay 
the amount within the time specified in 
the decree. An extension of time was 
sought for after the time given for pay- 
ment had expired, and the Court declined 
to extend the time on the ground that the 
trial Court, while making an order with 
a default clause that in default of deposit 
being made within the time as directed 
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the suit will stand dismissed, was in sub- 
stance making an order as contemplated 
under the concluding portion of section 
35 of the Specific Relief Act that as such 
it does not retain any jurisdictiom in the 
suit after passing that order and that 
therefore the question of extending time 
in exercise of its inherent power under 
section 151, Civil Procedure Code, cannot 
arise. The learned Judges in that case 
referred to the decision in Abdul Shaker v. 
Abdul Rahiman*, and distinguished that 
case stating that time for payment was not 
fixed as a condition in the decree. The 
decision in Bhutnath Das v. Sahadeb 
Chandra*, has also been later followed by 
another Division Bench of the same Court 
in Bokaro and Ramgu: Ltd. v. State of Bthar®, 
and it was held therein that where a decree 
was passed on condition that if a certain 
sum of money be paid within a specified 
time, the suit would stand decreed and 
in default thereof the suit would stand 
dismissed, after the expiry of the time 
limited by the decree, the Court loses 
seisin over the matter and therefore can- 
not extend time. Kanhu Charan v. 
Fagabondhu +, has also taken the same view. 
It has been held in that case that Order 20, 
rule 3,lays down that once a judgment or 
decree is signed, it shall not afterwards 
be altered or added to, save as provided 
by section 152, Civil Procedure Code, 
or on review, that accordingly section 
148, Civil Procedure Code, cannot be 
allowed to take away the effect of this 
tule, that where a decree fixing the 
time.was not intended to be final and the 
Court still retains control over the same 
the Court may extend the time granted 
under section 148, Civil Procedure Code, 
and that there is clear distinction between 
a case where the proceeding has come to a 
close and another case where it has not 
terminated and the Court still ‘retains 
control over it. The Court has expressed 
the view that whether a proceeding has 
come to a close, or is still alive, ike 
again depend upon the nature of the 
eraceading and the order passed thereon. 
Tf the order is a final order, the Court is 
functus officio, otherwise the Court can 
enlarge time. 
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‘5. On a due consideration of the princi- 
ples set out in the decision above referred 
to I‘find that im this case the Court has 
passed a final order in the suit and the 
‘Court does not retain control over the 
suit any further. In such cases it cannot 
be said that either section 148 or section 
149 of the Code of Civil Procedure, could 
be invoked. I find the order of the lower 
Court is in order and it does not call for 
any interference. The Civil Revision 
petition is dismissed. No costs. 


S.V.J. Revision dismissed. 


[END oF Votume (1971) I MLJ. 
(REPORTS).] f i 
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——O. 20, R. 13--Scope—Administration 
suit—Court, as an administrator to maréhal, 
the assets belongingto the estate of the decease 
—Court, if can determine the validity of‘atiy 
alienations made by the deceased om 262 
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—~—~—O. 21, R. 22— Notice necessary and such 
notice not issued— Jurisdiction to proceed with 
execution .. 475 
— — — 0.21, Rr. 64and 66and O.21,R.90 and 
S. 47— Limitation Act (TX of 1908), Art. 181 
‘(corresponding to Limitation Act (XXXVI of 
1963), Art. 137)~ Want of notice under O. 21, 
R. 64 or 66—Applicability of O. 21, R. 90 and 
§.47, C. P. Code— Necessity to show substantial 
injury, when arises .. 474 
———O.21, Rr. 64.and 66 (before Amendment 
‘of 1963}—Notice under to judgmert-debtor— 
Necessity of—Failure to give notico—Effect of 
—Sale whether nullity .. 475 
———O.21,R.72—Permission to decree-holder 
to bid and set-off—Grant of—Whother can be 
granted in first sale—Notice to judgment-debtor 
—Necessity wed 
0.21, Rr. 90 and 72—Permission granted 
to decree-holder to bid and set-off in first sale 
without notice to judgment-debtor—Decree- 
holders purchasing for low price—Effect— 
Whether amounts to fraud in conduct of ue 
———0, 23, R. 1—Suit by several plaintiffs— 
Application by one of them for withdrawing 
‘from suit—When may be granted—Applica- 
bility ofsub-R. (4) of R. lofO.23to sub-R. (1) 
thereof—Court refusing} permission — Proper 
procedure - 79 
———O. 33, Rr. 2and 5 (d-1) and Madras {High 
Court Original Side Rules (1956), O. 8, R. 4— 
Application for leave to sue in forma paùperis— 
Granting of—Utmost good faith expected of 
applicant—Motive for suppression irrelevant— 
Suit appears to be barroa Application should 
tbe rejected 10 
‘CIVIL SERVICES—Government servant—Re- 
version to lower post—Government servant 
concerned refusing to join lower post—Absent- 
ing himself from duty with leave on loss of pay 
.and later without leave—Subsequently obtaining 
decree from Court that order of reversion was 
illegal and getting reinstated—If entitled to claim 
arrears Of pay during period he was on leave 
-without pay and during period of absence 
-without leave -. 221 
SCOLLUSIVE PROCEEDING—What consti- 
tutes - 66 
SONSTITUTION OF INDIA (1950), ART. 5— 
‘Scope—Petitioner born in India in 1921 to an 
Iranian National (father) and an? Indian National 
:and having an intention to make India her home 
—Petitioner, if has acquired the citizenship of 





one 





India 18 
Art. 30 (1}--Scope—Right of minority 
community to establish and inister educa- 


tional institutions— Power of State to make tregu- 
Jations— Nature of .. 325 

Art. 226—All India Services (Death-cum- 
Retirement Benefits) Rules (1958), R. 16 (3)}— 
‘Compulsory retirement—Power of Court to set 
aside order— Grounds -. 302 


Art. 226—Cr. P. Code (V of 1898), S. 491 
—Penal Code (XLV of 1860), Ss. 120-B and 399 
—Writ of habeas corpus—Police Officers drrest- 
ing without warrant tho respondents in respect 
of offences under Ss. 120-B and 399, Penal Code 
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CONSTITUTION OF INDIA (1950)—(Contd.). 


—Arrrest and detention if lawful—Onus of proof 
of mala fide .. 196 
Art. 226—Finding of faot ieee 








Art. 226—TInterprotation—‘ Authority ° 
Meaning of—Statutory body conferred to carry 
out Governamental or quasi-Governmental func- 
tions, if an authority—Warehousing Corpora- 
tion Act (LVII of 1962), S. 23 (2) and Regula- 
tions framed under Regulation 1 .. 151 
Art. 226—Levy of penalty under S. 12 (3) 
or 16 (2) of Madras General Sales Tax Act (I of 
1959)—Quantum—Cannot be interfered with 
ın writ petition .. AS 
Art. 226—Scope—Board of Revenue 
having no jurisdiction to entertain a second 
appeal under Madras Act II of 1895, entertain- 








66 | ing appeal by the first respondent—Patitioner not 


raising any objection to, but acquiescing in the 
jurisdiction of the Board—Petitioner, 1f could 
Plead that the Board had to jurisdiction.. 181 


Art. 226—Scope—Breach of statutory 
duty by a statutory body in p. ings against 
its employee—Aggrieved person (employee), if 
can invoke writ jurisdiction .. 151 
Art. 226—Scope—Petitioner not filing 
appeal to the Chairman from the order removing 
him from servico—Chairman agreeing with the 
recommendation for removal—Petitioner, should 
exhaust the formality of appeal .. 152 
———Art. 311—All India Services (Death-cum- 
Retirement Benefits) Rules (1958), R. 16 ves 
Compulsory retirement—Applicability of Art. ~ 
311 : .. 302 Z” 
CONTRACT ACT (IX OF 1872), S. 23—Appli- 
cability of—Transaction entered into in antici- 
pation of law—Validity of .. 275 
S. 128 Decree on promissory note— 
Execution of—Surety if can restrain action 
against him until principal-debtor is proceeded 











with -. 228 
CRIMINAL PROCEDURE CODE OF 
1898), S. 107—Object and applicability of.. 95 





Ss. 145, 147 and 537—Dispute relating to 
right to take water from well—Court followin 

procedure under S. 145 instead of under S. 14 

—Party not objecting to the procedure adopted 
at the time of proceedings—Right to object at 
the revisional stage—Omission whether curable 
irregularity .. 194 
Ss. 145 and 147—Applicability of distinc- 
tion between disputes relating to right to take 
water from well—S. 147 applies—Procedure to 
be followed .. 194 
S. 155 (2), and Penal Code (XLV of 1860), 
Ss. 408, 467 and 477-A—Investigation of an 
offence under S. 408—S. 155 (2), if operates as a 
ban against investigation of other integrated 
offences .. 492 
S. 186— Scope and applicability—Charge- 
sheet under Ss. 342, 186, 353 and 506, Penal 
Code—Chargo under S. 186 not framed— Con- 
viction for offences under Ss. 342 and 353 only 
—Validity of proceedings .. 496 
S. 190 (1) (@) and (6)}—Scope of.. 96 
——S. 488—‘ Child’, meaning of—If means 
childern under the age of majority .. 495 
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CRIMINAL TRIAL—Criminal Rules of Prac- 
tice, R. 72—Confession made to village headman 
after Police investigation had begun—Admissi- 
bility in evidence—Evidentiary value .. 242 


ESTOPPEL—Person having a tangible interest 
in the property affected by a deed, attesting the 
deed—Attestation, if operates as proof of his 
consent to and know. of the correctness of 

recitals in the .. 322 


EVIDENCE ACT (I OF 1872), S. 115—Election 
—Doctrine of approbation and reprobation— 
Applicability of .. 230 


FOREIGN EXCHANGE REGULATION ACT 
wa OF 1947), S. 12 (1) and Form 

-R.1 prescribed for declaration there- 
uaoder—Declaration as to the full export 
value and for an assurance therefor—False 
declaration, if attracts the penal provisions of 
S. 22 of the Act iw 122 


FUNDAMENTAL RULES, R. 73—Applica- 
bility se 221 
GUARDIANSHIP—Custody of minor son— 
Father’s rights .. 219 


GUDALUR JANMAM ESTATES (ABOLI- 
TION AND CONVERSION INTO RYOT- 
WARI) ACT (XXIV OF 1969) and Consti- 
tution of India (1950), ‘Art. 31-A— 
Janmam lands— Settlement and re-settlement in 
Gudalur Taluk, if had converted janmam lands 
into Janmam Estates .. 255 


HINDU LAW—Coparcenery—Incidents of— 
Alienee from a coparcener—Rughts of—Alienee 

from an alienee—Rights of—Whether entitled 
. to file suit for partition .. 329 


Family debts—Severance in status— 
Kartha, if could effect an alienation to discharge 
the family debts so as to bind the separated co- 
Parcener .. 66 


Maintenance— Husband suffering from a 
virulent form of leprosy—Husband remaining 
ex parte—Wife’s claim for maintenance, if 
fictitious and collusive . 65 


Partition—Suit for partition by the minor 
son represented by his mother—Partition in the 
interest of and beneficial to the minor son— 
Severance in status between the minor son and 
the father, if takes place on the date of the insti- 
tution of the suit . 65 


—Widow— Alienation by widow of her husband’s 
property for raising money for mamtenance— 
Validity . 44 
HINDU MARRIAGE ACT (XXV OF 1955), 
S. 25—Decree annulling marnage—Claim for 
maintenance under S. 25 if available—Applicant 
if must have the status of husband or wife to 
claim maintenance .. 427 


HINDU MINORITY AND GUARDIANSHIP 
ACT (XXXII OF 1956), S. 8 (2) and (3}— Scope 
—Sale of immovable property of minor—Sale 
deed executed by natural guardian without 
Previous permission of Court—Validity—Sale 
deed is only voidable and not void .. 228 
HINDU SUCCESSION ACT (XXX OF 1956), 
S. 6—Scope and japplicability—‘ Coparcenary 
Property”— Meaning of—If distinct from joint 
family property .. 429 
(1971) 1 M L J-—-8 











HINDU SUCCESSION ACT (1956—Contd.). 
S. 14 (1)—Sale by widow before coming 
into force of the Act— Widow however continu- 
ing in possession of the property sold—Appli- 
cability of S. 14 (1) .. 44 

——S. 14 (1) and (2)— Object, scope and appli- 
cability of—Property given to a widow in lieu of 
maintenance in a panchayat—Whether claim 
for maintenance a personal claim—Arrange- 
Ment oral—Whether, S. 14 (2) applies—Rights 
whether enlarged or restricted .. 439 
Ss. 14 (1) and 14 (2)}—Scope—Will not 
prescribing a restricted estate, but the wife of the 
testator allowed to remain in possession of the 
family house— Wife, if was in possession of the 
family house without any conditions attached 
thereto .. 128 
S. 14 )}—Applicability of—Possession 
by a Hindu widow in pursuance of an award or 
family arrangement—Whether enlarged into 

















absolute estate .. 147 
S. 14 (2}—Whether applies to oral 
arrangements . MI 


AN RIRIA DISPUTES ACT (XIV oe 
1 - 9 
INTERPRETATION OF STATUTES— Duty 
of Court—Proviso—Intery retation of .. 439 
Statute creating obligation—Remedy pro- 
vided under—If exclusive or alternative or addi- 
tional—Incorporation of provisions of one 





Act in later Act—Rule as to an 

LAND ACQUISITION ACT ( OF 1894), 
R. 3 of the Rules — Sco Enquiry under S. 
5-A—Owner of the m to have tona 
opportunity to urgo his objection against the 
proposed compulsory acquisition—Procedure 
—Compliance .. 342 
LAW OF CONTRACT—Proposal and accept- 
ance in writing, (correspondence) not expressly 
stated to be subject to a formal contract— Cons- 
truction—Proposal and acceptance not directly 
between the parties ; but between their respective 
Counsel—Execution of the document, if merely 


formal .. 59 
LIMITATION ACT Fe OF 1908), S. 15— 
Execution of decree—Limitation—Excluston of 


period during which an injunction was in force 
—Injunction till the disposal of a suit—Presump- 
tion as to its duration .. 471 
S. 19—Acknowledgment of liability— 
By whom can be made .. 471 

Art. 44—Sale by legal ‘guardian of im- 
movable property of Mahomedan minor in 
excess of his powers—Void or voidable—Suit 
by minor to recover possession from aliencee— 
Limitation -. 28 
Art. 124—Right to Poojari Service— 
Acquisition by adverse possession— Possession 
Permitted by somebody else other than owner of 
tight—Possession adverse -» 62 
——Art. 141—Applicability—Last male owner 
losing possession or out of possession at time of 
death— Widow failing to take steps to reduce 
Properties to possession—Suit by reversioner 
seven years after death of widow and about fifty 
years after death of last male owner—Main- 
tainability—Presumption of title from long 
Possession—Lost ground—Duty of Court to 
presume -» 389 














4 GENERAL INDEX 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT pan OF 1960)}—C. P. 
Code (Y of 1908), S. 144—Ex parte order of 
eviction set aside an application by tenant— 
Tenant if can claim re-delivery of property from 
landloid .. 220 
Power of Appellate Court .. 231 
S. 2 (2}Lease of vacant site on which 
tenant putting up superstructure—Eviction of 
tenant—Proper forum—If rent control Court 
or civil Court .. 266 
S. 2 (3)—Controller—Appointing autho- 
rity—Power of High Court to act under S. 2 (3) 
to invest Additional District Munsif with power 
of Controller—Effect of orders passed by officer 
Dot appointed to a post .. 230 
S. 2 (3) and Civil Courts Act, S. 4 @— 
* Controller’ not a Court—Government appoint- 
ing District Munsif to perform functions of 
Controller—Additional District Munsif whether 
can function as Controller .. 230 


S. 10—Scope—No finding of wilful 
default—Order of eviction on the basis of com- 
promose—Rent Controller, if can pass an order 
of eviction without applying his mind . . 249 


S. 10—Transfer of Property Act (IV of 
1882), Ss. 106 and 116—Tenant holding over 
after expiration of period of lease—Eviction 
of under S.10 of Rent Control Act—Notice 
under S. 106, Transfer of Property Act, if neces- 
sary—Period of notice—Effect of acceptance of 
higher rent from date of holding over .. 156 


S. 10 (3}— Jurisdiction of Rent Controller 
to order eviction under—Scope—Order of 
eviction solely on the basis of a compromise 
between the parties—Validity .. 90 


S. 18—Madras Buildings (Lease and 
Rent Control) Rules, R. 32—Order of eviction 
—Execution of—Death of tenant during pen- 
dency of execution petition—Bringing of legal 
representatives On record—Time for—Applica- 
bility of R. 32 of 223 


S. 29— Request for release of building by 
landlord— Duty of Government .. 502 
MADRAS CITY TENANTS PROTECTION 

MENT) ACT (XIX OF 1955)—Vali- 
dity—If contravenes Arts. 14, 19 (1) or 31 (1) 
of the Constitutron—Protection under the Act 
—If could be claimed by lessee in a suit for 
declaration and specific performance filed by 
lessor 200 
































Not invalid as violative of Articles 14, 
19 (1) (f) or 31 (1) of the Constitution of India 


MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), S. 25 @ 
—Scope—Sale under Co-operative Societies 
Act—Suit to recover sale consideration paid by 
the auction-purchaser—Claim, if falls under 
S. 25 (d) of the Act .. 24 
MADRAS DISTRICT MUNICIPALITIES 
ACT M OF 1920), S. 73—Establishment Rules 
framed under—R. 7-B (5)—If ultra vires the 
powers of State Government—Revision of order 
of appointment committee by Inspector of 


Municipalitres—Necessity to follow principle —Effect of—Whether suit barred under 


of natural justice . 


MADRAS ESTATES ABOLITION ACT 
(XXVI OF 1948),-S. 19-A—Scope— Communal 
land ’—Government, if can give directions per- 


Mitting the communal and thway) for being 
occupied by the owner of lands on either side of 
the pathway i .. 235 


MADRAS GENERAL SALES TAX ACT q OF 
1959), S. 2—Scope— Varnish contract ’—In- 
stead of recorving cash the assessee receiving raw 
materials of that value towards part price of the 
finished product—Transaction, if amounts to 
sale of the finished product se “T 


———$s. 3, 2 (r) Explanation and (2) (¢}Sale 
of produce taxable under Madras Agricultural 
Produce Market Act (XXIII of 1959)—Lf exempt- 
ed from tax under Madras General Sales Tax 
Act—Explanation to S. 2 (r) velit AETI 

agricultural produce 


culturist converting, 

another product for the purpose of easy market- 
ing and selling them—If ‘dealer’ liable to pay 
sales tax .. 162 


——S. 10—Burden of proof for establishing 
that dealer or any of his turnovor is not liable to 
tax lies on dealer .. 415 
Ss. 12 (3) and 16 (2} Levy of penaltn 
unter—When permissible—Difference betweey 
the two sub-sections .. 415 


—S. 16—Reopening of assessment under, 
on the basis of information obtained from police 
and iMcome-tax department—Non-disclosure 
of such materials to assessee—If vitiates order 
of reassessment .. 415 


Ss. 16 (2) and 12 (3}—Order levying 
penalty under 2 16 (2}—Order by mistake 
referrmg to S. 12 (3}—Validity 


——S. 37—Scope—Jurisdiction of the Court 
under—Findings of fact, if can be corrected. 270 


MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (XXII OF 
1959), S. 6 (11}—Nattamaikars of Sengunthar 
Community—If became entitled by usage to 
hereditary trusteeship of Sri Venugopalaswami 
and Sri Ramaswamiperumal temples at Mada- 
puram .. 422 


——S. 6 (18) and (20)—“ Religious institu- 
tion ” and “temple ”’—Installation and conse- 
cration of idols with ceremonies like Pranv 
Pratishta, whether essential for public religious 
worship—Whether legal requirement under the 
definition of “temple” .. 166 


———S. 6 (20)—“ Temple ”—Conditions. 166 


———S. 6 (20)—“Temple’’—Whother presence 
of idols an essential requisite .. 166 
——Ss. 6 (20) and 64 (1}—“ Temple ”— 
Power of Deputy Commissioner to frame 
scheme—Installation of Nalvais idols—Prana 
Pratishta aud Kumbabhishekam ceremonies not 
essentia]—Idols worshipped by public as of 
tight—Place where idols are kept in temple. 166 


Ss. 63, 70 and 108—Dispute regarding 
management and conducting festival of temple 
— No dispute as to nature of office—Applica- 
bility of S. 63—Whether suit barred under 
S. 108—Prior applications before Deputy 
Commissioner under S. 63 (a) and (b) dismissed 
S. 70 
u 358 
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MADRAS PANCHAYATS ACT (XXXV OF 
1958), Ss. 12 (1), 17 (1) and 19—Interpretation 
—Term of the non-official member nominated 
by the Township Committee, if terminates with 
the life of the Panchayat Union Council.. 328 
S. 16—Interpretation—‘ Consultation °» 
meaning of—lInspector, if bound to concur with 
the proposals made by the panchayat .. 184 


Ss. 20, 178 (1) and 178 (2) (iv}—Interpre- 
tation—Statutory population and population 
according to the last census—Inconsistency— 
Lacuna in the rule—Strength of the panchayat 
on what basis to be fixed 185 


S. 84 (2}—Scope—Administration, con~ 
trol, etc., of a public source of water-supply— 
Duty of the Collector to consult the Panchayat 
—Statement of the President of the panchayat 
on his own volition, if equitable to a statement 
by the panchayat .. 341 
S. 111—Notification published under 
Schedule , Items 21 (14) and 23 (12}— Factory 
for manufacture of textile machinery — Levy 
of licetce fee both under Items 21 (14) and 
23 (12}— Validity 42 
S.115—Scope—Levy of cess—Calcula- 
tion of cess with reference to dead rent or 
royalty payable in respect of the land, if) 
legal .. 207 

















——-S. 116—Scope—Levy of local cess sur- 
charge —Government to prescribe the maxi- 
mum—Government not prescribing the maxi- 
mum, but encouraging the Panchayat Union 
Councils to exploit their powers of local taxa- 
tion—Panchayat Union Council, if has jurisdic- 
tion to levy the local cess surcharge .. 207 
S. 120 and rule 11-A—Assessment and 
collection of taxes—House tax—Levy of— 
Revision petition against assessment— Dismissal 
of, without notice to petitioner—Effect of. 239 
S. 120 and rules 19 and 20—House tax 
—Appeal to panchayat against the order of 
Executive Officer—Appeal not considered by 
panchayat but by Executive Oe ee 
of P 

S. 120 and R. 20— House tax— Appeal to 
panchayat—Right of appellant to be heard. 239 


MADRAS SALES TAX APPELLATE TRI- 
BUNAL REGULATIONS (1959), Regulation 
9—Power conferred by, on Tribunal to dismiss 
appeal for default—Validity —-If inconsistent 
with S. 36 (3) of Madras General Sales Tax 
Act (I of 1959) (F.B.) .. 505 
MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), S. 4 (1)—If involves 
hostile discrimination and violative of Art. 14 














of the Constitution .. 144 
S. 4 (1) (6 Applicability —Person 
employed as ineer and assigned travelling 


work and doing travelling regularly and syste- 
matically every month—Right to protection of 
Act—Person designated Engineer but assigned 
work of travelling—Travelling if should be 
main work of employee to justify exemption 
from Act .. 144 
MADRAS STATE WAREHOUSING COR- 
PORATION GENERAL AND STAFF RE- 
GULATIONS (1965), Regulation 13— 
Proceedings against delinquent employee— 
Managing Director holding all the charges 
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proved on the basis of the written statement 
of the employee—Proceeding, if has been 
vitiated .» 152 
MASTER AND SERVANT—Contract of 
personal service — Termination—Specific 
performance if can be ordered—Specific Relief 
Act C of 1877), S. 21 . 16 
MAXIM—‘ A person cannot approbate and 
reprobate ’—Scope .. 46 
MOHAMEDAN LAW—Hanan Law —Power 
of legal guardian to alienate immovable pro- 
perty of his minor 28 
MOTOR TRANSPORT WORKERS ACT 
(XXVI OF 1961), Ss. 19, 25 and 37—Construc- 
tion and scope—Claim by Motor Transport 
Workers for overtime wages, difference bet- 
ween minimum wages payable and wages 
actually paid, bonus arrears, of wages, wages 
for work done on weekly rest days—Proce- 
dure—Application under S. 33 (c) (2), indus- 
trial Disputes Act—Maintainability 
barred by S. 15 of the Payment of Wages Act 
(1936) .. 97 
NEGOTIABLE INSTRUMENTS ACT (XXVI 
OF 1881), Ss. 4 and 5 (2) and Stamp Act (II 
of 1899), S. 2 (22}—Document containing an 
undertaking to pay amount after certain period 
—Whether promissory note .. 214 
——S. 35 proviso—Pronote for antecedent 
debt—Insufficiently stamped—Inadmissible im 
evidence—Suit on original causes of action— 
Maintainable .. 215 
PAYMENT OF WAGES ACT (IV OF 1936), 
Ss. 2 (vi) and 15—“ Wages ”’—Minimum Wages 
Act (XI of 1948) -. 97 
PENAL CODE (XLV OF 1860), Ss. 84 and 302 
—Appellant stabbing his wife to death when 


he was off his mind—Appellant if entitled to the 
benefit of S. 84 .. 484 
——S. 182—Offence under — Proof of— 
Burden of proof .» 497 


———S. 409—Offence under—Ingredien: 
Proof 240 
PRACTICE—Power of Court to rectify its 


E mistake .. 289 
Efe SMALL CAUSE COURTS 


ACT (XV OF 1882), S. 38—Scope—Jurisdic- 
tion of the Court unde:—Revisional only and 
not appellate—Clear findings of fact by the 


trial Judges, if can be interferred with .. 373 


PREVENTION OF FOOD ADULTERATION 
RULES (1955), A. 0.8, 0.3—Declaration con- 
tained in the-label—No musleading expression 
—Technical brech of rule—Effect .. 494 
PROMISSORY ESTOPPEL — Principle— 
Applicability .. 147 
PROVINCIAL INSOLVENCY ACT (V OF 
1920), S.4 and Civil Procedure Code, Order 21, 
rules 96, 100 and 101—Applicability of O. 21, 
provisions to sales by Officia 1 Receiver—Pro- 
codure for applying for ey of possession 


of properties sold by Receiver— 
Proper Court 

QUASI-JUDICIAL PROCEEDINGS— Ori- 
ginal authority not giving reasons for its 


order—Appellate authority, if could construe 
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QUASI-JUDICIAL PROCEEDINGS—(Contd.) 


the particulars, interpret the materials and come 
to a conclusion to the prejudice of the i 
gant a 


RAILWAY ESTABLISHMENT CODE, VOL. 
II, RULE 2046 (4)—Constitution of India, 
(1950) Art. 226—Applicability of R. 2046 (h) to 
ministerial railway — servants—Compulsory 
retirement under in public interest—Duty of 
concerned authorities—When can be interfered 
with writ petition .. 500 
RAILWAYS ACT (IX OF 1890), S. 74 8 
and (d) (as it stood before amendment of 1961 

—Hi and skins booked at Railway’s risk— 
Responsibility of Railway—Unreasonable delay 
in transit of consignment of goods—Duty of 
Railway to account for delay—Non-Lroduction 
of forwarding note—Absence of evidence by 
Railway to account for delay—Adverse in- 
ference against Railway whether can be drawn— 
Liability of Railway for damages .. 401 
REGISTRATION ACT (XVI OF 1908) (as 
amended in 1929), S. 17 (2) (vi) —“ The sub- 
ject-matter of the suit ”—Meaning of 225 
RE-SETTLEMENT REGISTER—Entry as 
poromboke—Effect of «. 191 
RES JUDICATA—Findings of fact—Earlier 
Court dociding on merit, though it lacked juris- 
diction to do so—Findings of fact, if can bo 
upon—Doctrine of res Janena 


applies a 
RICE MILLING INDUSTRY (REGULA- 
TION) ACT (XXI OF 1958), S. 5 (4)—Scope 


— repletion for the grant of a permit to es- 
tab a new rice mill —Licensing authority 
taking into consideration Panchayat area and 
granting licence—Grant of licence, if justi- 
fied 21 
SPECIFIC PERFORMANCE—Grant of— 
Contract should be unobjectionable in its 
nature and circumstances — Madras City 
Tenants Protection Act, Ss. 3, 9,and 12 .. 201 


STAMP ACT (XX OF 1899), S. 2 (15) and 
Art. 45— Partition ’ and ‘release’ —Distinc- 
tion—Instrument termed as release deed pro- 
viding for separation of some members of joint 
family on their being paid a certain sum—If 
chargeable to duty as partition deed or release 
deod (F.B.) 177 


———Ss. 2 (22), 35, Proviso and Schedule I, 
Article 49 (a) and (6)—Negotiable Instruments 
Act (XXVI of 1881), sections 4 and 5 ye 
and applicability of Article 49 (a) and (6)—Pro- 
note, specifying time for payment—Art. 49 © 
applies—Insufficiently stamped—Whother ad- 
missible in evidence -. 214 
SUCCESSION ACT (XXXIX OF 1925), S. 214 

(b) and Civ! Procedure Code (V of 1908), 


(1) 
g 146, O. 21, R. 16 and O. 22, R. 12—Ap- 
Plicability of S. 214—Death of decreo-holder 


SUCCESSION ACT (1925)—(Contd.). 


pending execution petition filed by him—Con- 
tinuance of execution petition by legal re- 
Presentatives—Necessity to obtain succession 
certificate _ .. 246 
TAMIL NADU GENERAL SALES TAX ACT 
OF 1959), Ss. 36 (1), 36 (3) and 34 a) and 
-Tamil Nadu General Sales Tax Rules (1959), 
R. 29 and Tamil Nadu Sales Tax Appellate 
Tribunal Regulations (1959), Regulation 9 p 
—Interpretation — Regulation enabling 
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THE SUPREME COURT OF INDIA. 
(Givil Appellate Jurisdiction.) 
Present.—V. Bhargava, K. S. Hegde and 
A. N. Ray, FF. 

Tahsil Naidu and another 
v, 
Kulla Naidu and others Respondents. 


Hindu Law—Adoption in Madras— Widow’ s 
power to adopt after obtaining consent of nearest 
sapindas of deceased husband—Motive of widow 
—Relevancy—Adoption after obtaining consent 
of majority of male sapindas—Consent of 
Jemale sapinda (husband’s grandmother), not 
obtained—Validity . 

Once the consent of the nearest sapin- 
das is obtained by a widow before making 
an adoption, the question of motive of 
the widow making the adoption becomes 
irrelevant and should not be enquired 
into because the very fact of the consent 
being given by the ates is a guarantee 
that the adoption is being made for pro- 
per reasons. 


In the present case, however, there is 
evidence to show that the adoption 
was made by the widow with the object 
of proper performance of ceremonies for 
the benefit of her deceased husband and 
other ancestors though the widow also 
had in mind the advantage she would 
receive because her own adopted son 
would obtain rights to the property and 
she may be better looked after. 


Appellanis* 


|Para. 6] 
The consent of a majority of sapindas 
would be sufficient to satisfy the require- 


ment that a widow, in making the adop- 
tion should consult the nearest sapindas. 
It is not essential that the consent should 
have been obtained from all the sapindas. 

[Para. 10] 


* C. No. 1795 of 1966, 18h September, 1969. 





The very fact that consent is given by 
a sapinda implies that the adoption is 
considered desirable and is being resorted 
to by the widow for spiritual and religious 
considerations and not out of caprice. 
Every sapinda knows that, as soon as an 
adoption is made, spiritual benefit will 
accrue to the deceased husband and that 
the existence of the adopted son will 
perpetuate his line. Such consciousness 
1s implied in giving the consent. It is 
only when consent is being refused by a 
sapinda that it becomes relevant to see 
whether the aes was justified on the 
ground that the adoption was not being 
made with such objects. The mere 
omission by a consenting sapinda to state 
in his evidence that he had considered 
the question of spiritual benefit at the 
time of giving consent, cannot therefore 
imply that the consent was given for 
other considerations. A consent would 
no doubt be of no value for validating 
an, adoption if the person giving the 
consent has his own personal motives. 

[Para. 11] 


The entire case-law on the subject 
clearly indicates that the requirement 
of consent of sapindas for adoption by a 
widow who has not obtained the consent 
of her husband in his life-time was laid 
down because Hindu Law considers a 
woman incapable of independent judg- 
ment and proceeds on the basis that a 
woman is likely to be easily misled by 
undesirable advisers. Thus, if a woman 
is incapable of exercising independent 
judgment in the matter of deciding 
whether she should adopt a son to her 
deceased husband, she can hardly be a 
competent adviser to another n in 
the same matter. The advice of a person 
peapeble of independent judgment would 
hardly ensure that the adoption to be 
made by a widow is proper and justified. 
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On the principles thus recognised in 
Hindu Law, it would be justified to 
hold that a Hindu widow, even if she 
happens to be the nearest sapinda to the 
widow seeking to make an adoption, 
would not be a competent advisor and 
consequently, there can be no require- 
ment that her consent must be obtained 
for validating the adoption. The prin- 
ciples clearly point to the conclusion 
that consent must be obtained from the 
nearest male sapindas only. Case-law 
discussed. 


[Paras 12 and 13] 


In the present case the adoption made 
by the widow cannot therefore be con- 
sidered to be invalid because the consent 
of the deceased husband’s grandmother, 
who was herself a widow, was not 
obtained. 


Appeal from the Judgment and Decree, 
dated the 1st March, 1962 of the Madras 
High Court in Appeals Nos. 66 and 166 
of 1958. 


S. T. Desai, Senior Advocate, (B. Datta 
and K. Jayaram, Advocates and f. B. 
Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates of M/s. J. B. Dada- 
chanji & Co., with him), for Appellants. 


A. K. Sen, Senior Advocate (T. V. 
Balakrishnan and Naunit Lal, Advocates, 
with him), for Respondents Nos. 1 and 2. 
R. Gopalakrishnan, Advocate, for Respon- 
dents Nos.5, 7 and 8. 


The judgment of the Court was del ivered 
by 

Bhargava, J.—This appeal arises out of a 
suit for partition instituted by the two 
appellants claiming a share in the joint 
Hindu family property as successors-in- 
interest of one Kothandaraman alias 
Kumarasami Naidu who died in the year 
1943. When Kothandaraman died, he, his 
father Rangappa Naidu, his uncle Rama- 
sami Naidu, and the latter’s son Kullan 
alias Kumaraswami formed a joint Hindu 
family. Kothandaraman died leaving his 
widow Nagarathinammal who was plain- 
tiff No. 2 and is appeallant No. 3 in this 
appeal. His father Rangappa Naidu was 
also alive, but he died in the year 1944. 
On the death of Rangappa Naidu, 
Ramaswami Naidu, his brother, became 
the ‘karta’ of the joint family which 
included his son, Kullan alias Kumara- 
-sami, and plaintiff No. 2, the widow of 
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Kothandaraman. Ramasami Naidu exe- 
cuted a will on 11th July, 1949, bequea- 
thing portions of the joint family proper- 
ties to various members of the family 
because he was in actual possession of 
all the properties. Subsequently, in the 
same year 1949, Ramasami Naidu died. 
Some of the properties were transferred 
by persons who took possession of the 
properties in accordance with the will 
of Ramasami Naidu. Then, according to 
plaintiff No. 2, she on 26th January, 
1955, adopted plaintiff No. 1, Tahsil 
Naidu, as a son and partition of the 
property was claimed on the basis that, 
after his adoption, Tahsil Naidu was 
entitled to a half share in the properties 
of the joint family. It was further urged 
that the will made by Ramaswami Naidu 
was void and ineffective and that the 
various transfers of the properties were 
also not binding on him. The suit was 
instituted by the two plaintiffs because 
defendant No. 1. Kullan alias Kumara- 
swami Naidu, who was under the guar- 
dianship of his mother Jayammal, defen- 
dant No. 2, refused to recognise the 
adoption, challenged its validity and 
did not accede to the request to give a 
share in the property to the plaintiffs, 
The main question that arose in the suit 
for decision was whether the adoption of 
plaintif No. 1 by plaintiff No. 2 was 
valid. 


2. It was the admitted case of the parties 
that Kothandaraman had died without 
giving any authority to his wife Naga- 
rathinammal to adopt a son. The claim 
on behalf of the plaintiffs was that, even 
in the absence of authority from her 
husband, plaintiff No. 2 was entitled to 
adopt a son after obtaining the consent 
of the nearest sapindas of her husband. 
The case put forward was that she gave 
a notice to Jayammal and Kullan minor 
to give their consent to the adoption of 
plaintiff No. 1 who was the son of Damo- 
daran, brother of plaintiff No. 2, and who 
was further the son of the real sister of 
Kothandaraman. However, without wait- 
ing for any consent being given b 


Jayammal, plaintiff No. 2 proceeded wi 


the adoption after obtaining consent of 
the next three nearest sapindas, Rangappa 
Naidu, Devarajulu and Umavadan alas 
Rangan. Though, at the first stage, there 
was some dispute about the pedigree, by 
the time the case came up before the 
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High Court the pedigree, which was set 
up on behalf of the appellants in the 
plaint, was accepted as correct. Accor- 
ding to that pedigree, when Kothanda- 
raman died, and even when the adoption 
took place, his grand-mother Ammakutti 
Ammal was also alive. She, in fact, died 
after the institution of the suit. Apart 
from her, Kullan and Jayammal, the 
nearest sapindas of Kothandaraman at the 
time of adoption were Rangappa Naidu, 
Devarajalu and Umavadan. ‘The plain- 
tiffs therefore, claimed that the adoption 
was made with their consent as, under the 
Hindu Law applicable in Madras, it was 
not necessary to obtain the consent either- 
of the minor Kullan, or of the two females 
Jayammal, widow of Ramasami Naidu, 
and Ammakutti Ammal, grandmother of 
Kothandaraman. 


3. The suit was resisted on behalf of the 
defendants challenging the validity of the 
adoption on two grounds. The, first 
ground was that, in fact, the consent to 
the adoption was not obtained from 
Rangappa, Devarajalu and Umavadan as 
pleaded on behalf of the plaintiffs and, 
in any case, if the consent was obtained, 
it was not properly given by these 
sapindas after exercising their indepen- 
dent judgment as required, so that the 
consent could not validate the adoption. 
The second ground was that, admittedly, 
Ammakutti al, the grandmother of 
Kotthandaraman, was also a sapinda and 
nearer in degree to the three persons 
consulted. Since her consent was never 
obtained, the adoption must be held to 
have been resorted to without the con- 
sent of the nearest sapinda and was 
consequently, invalid. 


4. Thetrial Court held that the adop- 
tion was valid, and consequently, granted 
a preliminary decree for partition. The 
High Court of Madras, in appeal, 
differed from the trial Court. On the 
first question, the High Court did not 
express a definite opinion in its judgment 
and contended itself with stating that it 
is probable that the adoption was 
thought of by plaintiff No. 2 more with 
an idea of getting the properties than 
being actuated by a genuine religious 
motive and, further, that it was doubtful 
whether the plaintiffs had succeeded in 
- proving that the adoption was made with 
-the consent- of the three sapindas, 


Rangappa Naidu, Devarajulu and Uma- 
vadan, On second point, however, the 
High Court accepted the plea put 
forward on behalf of the defendants that 
it was necessary for the adoption to be 
valid that the consent of Ammakutti 
Ammal, the grandmother of Kothanda- 
raman, should have been obtained even 
though she was a female sapinda. The 
High Court repelled the contention of 
the plaintiffs-appellants that it was not 
necessary to obtain the consent of female 
sapindas for a valid adoption and that 
Hindu Law only requires consent of the 
nearest male sapindas. On this view, 
the High Court allowed the appeal, set 
aside the decree passed by the trial Court 
and dismissed the suit of the plaintiffs. 
Consequently, the plaintiffs have come 
up to this Court in this appeal by certi- 
ficate under Article 133 of the Constitu- 
tion. 


5. On the first point, Mr. S. T. Desai 
appearing on behalf of the appellants, 
drew our attention to the decision of this 
Court in V.T.S. Chandarasekhara Mudaliar 
and others v. Kulandaivelu Mudaliar and 
others1, which appears to be the only case 
in which this Court had occasion to lay 
down the principles which applied to 
adoption in Madras. The Court, in 
dealing with that case, reviewed the 
various decisions given by the Madras 
High Court and the Privy Council and 
indicated the principles that must be 
applied when judging the effect of consent 
of sapindas on the validity of an adoption. 
In that case, a conditional consent had 
been given by some of the sapindas, 
whereas some others had refused to give 
consent to the adoption, and the contro- 
versy centered round the question 
whether the consent given by some and 
refusal by others was proper. The Court 
indicated that such a question depended 
for its solution on the answer to five inter- 
related questions which were formulated 
as follows :— 


.(1) What is the source and the content of 


the power of the widow to adopt a boy ? 
(2) What is the object of adoption ? 
(3) Why is the condition of consent of 


„the sapindas for an adoption required 


under the Hindu Law for its validity ? 





1. (1963) 2 S.C.R..440°) ALR: -1963 S:C, 185. 
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(4) What is the scope of the power of 
the sapindas to give consent to an 
adoption by a widow and the manner of 
its exercise P and 


(5) What are the relevant circumstances 
a sapinda has to bear in mind in exer- 
cising his power to give consent to an 
adoption ? 

The Court took into consideration the 
decisions till then rendered which had a 
bearing on these questions and, con- 
sequently, we do not consider it at all 
necessary to again discuss all those cases. 
On the first question, the Court held that 


a widow, either authorised by her hus- . 


band to take a boy in adoption, or after 
obtaining the assent of the sapindas, has 
full discretion to make an adoption, or not 
to make it, and that discretion is absolute 
and uncontrolled. She is not bound to 
make an adoption and she cannot be 
compelled to do so. But, if she chooses 
to take a boy in adoption, she acts as a 
delegate or representative of her husband 
and her discretion in making the adop- 
tion is strictly conditioned by the terms 
of the authority conferred on her by her 
husband ; but, in the absence of any 
specific authority, her power to take a 
boy in adoption is co-terminus with that 
of her husband, subject only to the assent 
of the sapindas. Dealing with the next 
question, the Court held that it may 
safely be held on the basis of the authori- 
ties that the validity of an adoption has 
to be judged by spiritual rather than 
temporal considerations and that devolu- 
tion of property is only of secondary 
importance. It is the answer to the third 
and the fourth questions with which we 
are primarily concerned. On the third 
question, the Court held that the reason 
for the rule of obtaining consent of the 
sapindas is not the possible deprivation of 
the proprietary interests of the reversioners 
but the state of perpetual tutelage of 
women, and the consent of kinsmen was 
considered to be an assurance that it was 
a bona fide performance of a religious duty 
and a sufficient guarantee against any 
capricious action by the widow in taking 
a boy in adoption. Dealing with the 
fourth question, the Court quoted with 

` approval the observations of Rajamannar, 
G.J., in Venkatarayudu v. Seshamma}, to the 
following effect:— 





1, (1949) 1 M.LJ. 552.: ALR. 1949 Mad. 745. 
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“ As Mayne (Hindu Law, tenth Edi- 
tion) remarks at pages 221 and 299 it is 
very difficult to conceive of a case, where 
a refusal by a sapinda can be upheld as 
proper. ‘The practical result of the 
authorities therefore appears to be that 
a sapinda’s refusal to an adoption can 
seldom be justified’. It may be that in 
a case where the sapinda refused his 
consent to the adoption of a boy on the 
ground that the boy was disqualified, 
say, on the ground of leprosy or idiocy, 
the refusal would be proper. In this 
case, we have no hesitation in holding 
that the refusal by the plaintiffs on the 
ground that the proposed boy was not 
a sapinda or sagotra or a gnati was not 
proper.” 

Ultimately, the Court summarised its 

decision as follows :— 


“ The power of a sapinda to give his 
consent to an adoption by a widow is 
a fiduciary power. It is implicit in the 
said power that he must exercise it 
objectively and honestly and give his 
opinion on the advisability or otherwise 
HTA proposed adoption in and with 
reference to the widow’s branch of the 
family. As the object of adoption by a 
widow is two-fold, namely, (1) to secure 
the performance of the funeral rites of 
the person to whom the adoption is 
made as well as to offer pindas to that 
person and his ancestors and (2) to pre- 
serve the continuance of his lineage, 
he must address himself to ascertain 
whether the proposed adoption pro- 
motes the said two objects. It is true 
that temporal consideration, though 
secondary in importance, cannot be 
eschewed completely but these consi- 
derations must necessarily be only 
those connected with that branch of the 
widow’s family. The sapinda may con- 
sider whether the proposed adoption is 
in the interest of the well-being of the 
widow or conducive to tbe better 
management of her husband’s estate. 
But considerations such as the protection 
of the sapindas’ inheritance would be 
extraneous, for they pertain to the self- 
interest ofthe sapinda rather than the 
well-being of the widow and her branch 
of the family. The sapindas, as guardians 
and protectors of the widow, can object 
to the adoption, if the boy is legally 
disqualified to be adopted or if he is 
mentally defective or otherwise unsuita- 


ble for adoption. It is not possible to 

lay down any inflexible rule or stan- 

dard for the guidance of the sapinda. 

The Court which is called upon to 

consider the propriety or otherwise of a 

- gapinda’s refusal to consent to the 

option has to take into consideration 

all the aforesaid relevant facts and such 

_ others and come to its decision on the 
facts of each case.” 


It is these principles which we are called 
upon to apply in the present case to decide 
chow the requirements for a valid 
adoption have been satisfied when 
plaintiff No. 2 adopted plaintiff No. 1. 


6. When this aspect of the case was being 
“discussed in Court, learned Counsel 
appearing for the respondents put forward 
the argument that, in the present case, 
the evidence shows that the motive of the 
widow, plaintiff No. 2, or, in any case, her 
dominant motive in making the adoption, 
ee half share in the 
roperty of the ily comes into the 
Eon of herself and her adopted ae 
and that the adoption was not made with 
any spiritual considerations or for the 
performance of any religious duty. Learn- 
ed Counsel, thus, wanted to challenge 
the motive of plaintiff No. 2 in adopting 
plaintiff No.1. On the other side, the 
argument was that, once the consent of 
the nearest sapindas is obtained by a 
widow, before making an adoption, the 
question of motive of the widow making 
the adoption becomes irrelevant and 
should not be enquired into. The princi- 
- ples laid down in the case cited above 
ow that the consent of a kinsman was 
msidered’ to be am assurance that the 
-jadoption was in pursuance of a bona fide 
erformance of religious duty and would 
a sufficient guarantee against any ca 
icious action by the widow in taking the 
y in adoption. This principle laid 
down by this Court, thus, does indicate 
that the motive of a widow need not be 
enquired into, because the very fact of 
the consent being given by the sapindas is 
a guarantee that the adoption is being 
made for proper reasons. In the present 
case, however, we find that, even on facts, 
the submission made on behalf of the 
respondents cannot he accepted, because 
ere is evidence to show that the adop- 
tion was made by plaintiff No. 2 with the 
-pobject of proper performance . of cere 
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monies for the benefit of her deceased 
husband and other ancestors, though 
plaintiff No. 2 also had in mind the 
advantage she would receive because he 
own adopted son would obtain rights to 
the property and she may be better 
looked after. The intention of th 
widow, in making the adoption, was 
clearly expressed by her in the notice 
Exhibit A-2 sent on 6th December, 1954, 
by her Counsel to defendant No.2 Jayam- 
mal who was the guardian of defendant 
No. 1. Kulla Naidu, the latter being the 
person who was then holding the family 
property. It was stated in that notice 
“that my client is very anxious to 
adopt a son to her husband Kothan- 
darama Naidu alias Kumarasami Naidu 
for securing a good end to her late 
husband performing his ceremonies, 
offering oblations, perpetuating the 
progeny (Line) and to save the soul of 
my client’s husband from what is 
known as ‘ Puth Narakam’ ”. 
Similar expression of her intention is 
contained in another letter Exhibit A-4 
which was sent by the Advocate on her 
behalf to one of the sapindas, Deva- 
rajulu Naidu, asking for his consent to 
the adoption. It has also‘come in evidence 
that letters, similar to the one sent to 
Devarajulu Naidu were also sent to the 
other two nearest sapindas Rangappa 
Naidu and Umavadan in order to obtain 
their consent. In addition, even in Court, 
plaintiff No. 2 a as a witness and 
stated on oath that “ the adoption was to 
my husband and for perpetuating and to 
do the ceremonies”. It was argued on 
behalf of the respondents that, even 
though these expressions of the reason for 
adoption by the widow exist in the docu- 
ments and in oral evidence, the further 
facts elicited show that her dominant 
motive was in fact to obtain possession 
of property and that the consideration of 
spiritual benefit to her husband did not 
exist. It is true that, in cross-examination 
some facts have been elicited which indi- 
cate that considerations relating to 
material benefit also existed when plaintiff 
No. 2 decided to make the adoption. She 
herself admitted that the subject of adop- 
tion was broached to her about a year 
before the adoption by one Ethirajulu 
Naidu who said that, if she adopted a 
boy, he would get the property and she 
could depend on it. According to her, the 
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same person advised her to take plaintiff 
No. 1 in adoption. Even the consenting 
sapinda Rangappa, who appeared as a 
witness, admitted in cross-examination 
that the second plaintiff had no one to 
feed her, and her relatives did not call 
her, and that was the reason why she 
made the adoption. These answers 
elicited in cross-examination do not, 
however, in our opinion, show that the 
question of spiritual benefit or perform- 
ance dfreligious ceremonies was not one 
of the considerations in making the adop- 
tion. In fact, on the evidence, it appears 
that Rangappa Naidu, when he gave his 
consent, had been told why plaintiff No. 2 
was going to make the adoption in the 
written letter sent to him; and it seems 
that his consent was given in view of that 
consideration, though, in addition, as he 
has stated on oath, he also took- into 
account the fact of material benefit to 
plaintiff No. 2. 


7. This takes us to the crucial point 
whether, in this case, the consent of the 
sapindas that was obtained by plaintiff 
No. 2 before adopting plaintiff No. 1 was a 
proper consent which would validate the 
‘adoption. Of the three consenting 
sapindas, Rangappa Naidu was the only 
one who was examined in Court and he 
clearly stated in his examination-in-chief 
that he gave his consent in writing vide 
letter Exhibit A-7. He added that printed 
invitations were issued in his name and 
he and his cousin Devarajulu were present 
at the adoption. A deed of adoption was 
written and executed and he and Deva- 
rajulu both attested it. He also definitely 
stated that he made no profit at all out 
of this adoption, nor was he given any 
promise that he would get any property 
by giving his consent to the adoption. 
To challenge this evidence, learned Coun- 
sel for the respondents drew our attention 
to some of the statements made in cross- 
examination. Rangappa Naidu, when 
questioned, seems to have admitted that 
he signed the letter of consent at the place 
of adoption, even though his consent let- 
ter Exhibit A-7 purports to have been sent 
much earlier than the date of adoption. 
It seems to us that, being an old man of 
80 years of age, he had some confusion 
in his mind about making the signatures 
on various documents. In his examnina- 
tion-in-chief, he has clearly stated that 
he had signed the deed of adoption at the 
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time of adoption and it seems that, when 
cross-examined, he became confused and 
gave his answer under the impression that 
that deed of adoption was also the con- 
sent letter signed by him. In our opinion, 
the statement made in cross-examination 
that he signed the letter of consent at the 
place of adoption was really intended to 
refer to his signatures on the deed of adop- 
tion which signatures he must have made 
after expressing again his consent to the 
adoption. That his mind was confused 
appears from the further circumstance 
that he stated in cross-examination that 
the name of the boy to be adopted was 
not mentioned in the invitation issued in 
his name, though, in fact, the name is 
actually mentioned. We are, therefore, 
unable to accept the submission made on 
behalf of the respondents that the consent 
of Rangappa Naidu has not been properly 
proved in this case. 


8. Apart from the consent of Rangappa 
Naidu, the plaintiffs also relied on the 
fact that consent was also given by the 
only other two equally remote sapindas a 
Devarajulu and Umavadan. The High 
Court, in ițs judgment, appears to have 
held that the consent of these persons was 
not proved satisfactorily by the plaintiffs, 
though the trial Court had taken the 
contrary view. It is true that; in this 
case, Devarajulu and Umavadan were 
not examined. The consent letters signed 
were, however, put on the file. Deva- 
rajulu’s signature on the consent letter 
was proved by Damodaran Naidu who 
obtained the letter of consent and who 
is the natural father of plaintiff No. 1. 
Damodaran Naidu clearly proved that 
this letter was signed in his presence by 
Devarajulu. The High Court expressed 
the view that this consent letter cannot be 
taken: to be proved on the ground that 
Devarajulu himself was not examined as 
a witness, and incorrectly ignored the fact 
that the document was proved by the 
evidence of Damordaran Naidu. Refer- 
ence, in this connection, was also made to 
the statement of plaintiff No. 2 herself 
that she had obtained the consent of 
Devarajulu about a month before she went 
to the Vakil for advice about adoption 
and that she did not take the consent 
from him in writing. The fact that she 


-did not herself obtain the written consent 


from Devarajulu does not, however, 
detract from the value to be attached to 


i| ' TAHSIL NAIDU’ 7. KULLA - 


the Written consent which was obtained 
by her brother Damodaran and not by 
herself. No doubt, there are some petty 
discrepancies between the evidence of 
these witnesses, but we do not think that 
they are of such a nature as would justify 
òur disbelieving them. In our opinion, 
the consent of Devarajulu to the adoption 
was also properly established. 


9. In the case of Umavadan, of course, 
there is a discrepancy that, according 
plaintiff No. 2 herself, she obtained his 
consent when she met him 10 days after 
the adoption, though the consent letter 
by him purports to have been signed 
earlier. This admission was made by 
plaintiff No. 2 in her cross-examination, 
and, in view of this admission, we do not 
think we will be justified in differing from 
the decision of the High Court that Uma- 
vadan’s consent has not been properly 
established. In his case, there was also 
some argument as to his capacity to give 
consent. The case seems to have been 
put forward that he was deaf and dumb 
and, consequently, incapable of giving 
evidence, though plaintiff No. 2 herself in 
her cross-examination made a qualification 
that Umavadan could hear, though he 
was dumb. It also appears that he can 
write and make his signature. It is pos- 
sible that he may have given his consent 
in writing when asked orally or in writing, 
because he could both hear and read ; 
but as we have said earlier, in view of the 
admission of plaintiff No. 2 that she 
obtained his consent 10 days after the 
adoption, we must disregard the. consent 
given by him. Thus, the adopticn is 
supported by the consent given by two 
out of three equally near sapindas, 


10. The effect of this consent was chal- 
lenged on two grounds. One was that the 
consent should have been obtained from 
all the three and not merely two. In our 
opinion, the consent of the majority would 
be sufficient to satisfy the requirement 
{that a widow, in making the adoption 
should consult the nearest sapindas. It is 
t essential that the consent should have 
obtained from all the three, parti- 
arly when -Umavadan'was at least 
„partially incapacitated as being dumb. 


11. The second ground, on which the 
value of the consent by these sapindas 
was challenged, was that no evidence has 
heen produced to show that, when giving 
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their consent, they had consciously applied 
their mind to the question whether the 
widow was making the adoption for the 
performance of areligious duty or for 
spiritual benefit to the husband of the 
adoptive mother and his ancestors, As 
we have indicated earlier, out of the two 
consenting sapindas, only Rangappa 
Naidu has been examined and, in his 
evidence, he has not made any such speci- 
fic statement. That, in our opinion, is not 
very material, because, as the principles 
laid down in various cases show, the very. 
fact that consent is given by a sapinda 
implies that the adoption is considered 
desirable and is being resorted to‘by the 
widow for spiritual and religious considera- 
tions and not out of caprice. Every 
sapinda knows that as soon as an adop- 
tion is made spiritual benefit will accrue 
to the deceased husband and that th 

existence of the adopted son will per- 
petuate his line. Such consciousness i 
implied in giving the consent. It is onl 
when the consent is being refused by 
sapinda that it becomes relevant to 
whether the refusal was justified on 
ground that the adoption was not bein 
made with such objects. The mere omis 









consent was given for other considerations, 
A consent would, no doubt, be of no valu 
for validating an adoption if the perso 
giving the consent has his own personal 
In the present case Rangappa 
Naidu clearly stated that he was not to 
get any benefit at all out of the adoption 
of plaintiff No. 1 by plaintiff No. 2. There 
is also, however, the further fact that, 
according to the evidence letters were 
sent to both Rangappa Naidu and Deva- 
rajulu Naidu in which the reason for 
adoption was expressed by the Counsel for 
plaintiff No. 2. As we have noticed earlier, 
they gave their written consent in response 
to those letters, and it can be presumed 
that the consent was given in view of the 
object indicated in those letters asking 
for their consent. There is the further 
circumstance that, according to the evid- 


ence both Rangappa Naidu and Deva- 


rajulu were present at the adoption and 
signed the adoption deed. They are both 
literate. The adoption deed clearly 
mentions the purpose of adoption which 
is the proper purpose for a widow in 
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making the adoption; and it would not 
be unjustified to infer that both these per- 
sons had consented to the adoption again 
at that time in view of the object men- 
tioned in the deed of adoption. On facts 
also, therefore it appears to be justified to 
hold that the consent was given by these 
two sapindas for proper reasons and the 
fact that they had given their consent 
would ensure the validity of the adop- 
tion. 


12. On the second question, one aspect 
that has considerable bearing is the reason 
which led the law-givers in the Hindu Law 
to insist on the rightof a widow to adopt a 
son being contingent either on conferment 
of authority on her by her husband, or, 
in the absence of such authority, on the 
assent of the nearest sapindas. This ques- 
tion was also {considered to some extent 
by this Court in the case of V.T.S.Chandra- 
sekhara Mudaliar’s Case,1 where the Court 
began by noticing that the basis for the 
doctrine of consent may be discovered in 
the well-known text of Vasishta: 


“ Let not a woman give or accept a son 
except with the assent of her Lord”. 


The Court then also quoted two texts of 
Yagnavalkya in Chapter 1, verse 85 and 
in Chapter 2, verse 130 which are ordi- 
narily relied upon to sustain the said 
doctrine: 
“Let her father protect a maiden ; 
her husband a married woman ; sons 
in old age; ifnone of these, other gnatis 
kinsmen). Sheis not fit for indepen- 
ence.” 


“ He whom his father or mother gives 
in adoption is Dattaka (a son given).” 
After noticing briefly the summary of the 
evolution of the law by subsequent com- 
mentators, the Court proceeded to hold 
that the said doctrine is mainly founded 
ou the state of perpetual tutelage assigned 
to women by Hindu Law expressed so 
tersely and clearly in the well-known text 
of Yagnavalkya in Chapter 1, verse 85, 
‘quoted above. The Court then took 


notice of the decision in The Collector of 


‘Madura v. Moottoo Ramalinga Sethupathy 
and Connected Cases* (popularly known 
as, and hereinafter referred to as, the 
‘ Ramnad Case’) and referring to it as the 


1. (1963) 2 S.C.R. 440. 
2. (1867-48) 12 MLA. 397. 
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leading decision approved of the obser- 
vations of Sir James William Colvile who 
made a real contribution to the develop- 
ment of this aspect of Hindu Law which 
were to the following effect: 


“But they (the opinions of Pandits) 
show a considerable concurrence of 
opinion, to the effect that, where the 
authority of her husband is wanting 
a widow may adopt a son with the 
assent of his kindred in the Dravida 
Country.” 


The Court also indicated that the reason 
for this rule was clearly stated in that judg- 
ment as follows :— 


“ The assent of kinsmen seems to be 
required by reason of the presumed 
incapacity of women for independence, 
rather than the necessity of procuring 
the consent of all these whose possible 
and reversionary interest in the estate 
would be defeated by the adoption.” 


In Veera Basavaraju and others v. Balasurya 
Prasada Rao and another!, Their Lordships 
of the Privy Council reiterated the obser- 
vations made in the case of Raghunadha v. 
Brojo Kishoro®, to the following effect :— 


“ But it is impossible not to see that 
are grave social objections to 
making the succession of property—and 
it may be in the case of collateral succes- 
sion, aS in the present instance, the 
rights of parties in actual possessioo— 
dependant on the caprice of a woman 
subject to all the pernicious influences 
which interested advisers are too apt in 
India to exert over women possessed of, 
or capable of exercising dominion over, 
property”. 
Thus, the entire case-law on the subjec 
clearly indicates that the requirement fo 
consent of a sapinda for adoption by 
widow who has not obtained the consent o 
her husband in his lifetime was laid down, 
because Hindu Law considers a wo 
incapable of independent judgment 
pe on the basis that a woman i 
ikely to be easily misled by undersirabl 
advisers. This aspect, in our opinion, 
considerable bearing on the questio: 
whether a widow making an adoption 
must or need not obtain the consent of 


1. (1918) LR. 451A. 265: ILR. 41 Mad. 
998 : 36 M.L J. 40 . 


2. (1876) LR. 3 LA. 154: LAR, 1 Mad. ©. 


TJ TAHSIL NAIDU Vy. KULLA NAIDU (Bhargava, J.). 9 


another senior woman in the family who 
~ is herself a widow. 
13. Itseems to us that, ifawoman is 
incapable of exercising independent judg- 
ment m the matter of deciding whether 
she should adopt ason to her deceased 
husband she can hardly be a competent 
adviser to another widow on the same 
matter. In the present case, for example, 
if the grandmother Ammakutti were to 
decide to adopt a son she would have to 
obtain consent of sapindas in the absence 
of authority from her deceased husband 
and that requirement would arise because 
of her incapacity to exercise independent 
judgment. If she cannot exercise an 
independent judgment in the matter of 
an adoption herself, it would 
follow that she would not be able to exer- 
cise an independent judgment to advise 
plaintiff No. 2, her grandson’s widow. 
(The advice of a person in vars of 
independent judgment would hardly 
jensure that the adoption to be made by 
‚a widow is proper and justified. On the 
, principles thus recognised in Hindu Law, 
rit would be justified to hold that a Hindu 
‘widow, even if she happens to be the 
Inearest sapinda to the widow seeking to 
make the adoption, would not be a com- 
| petten adviser: and, consequently, there 
can be no requirement that her consent 
must he obtained for validating the adop- 
tion. The principles clearly point to the 
conclusion that the consent must be 
‘jobtained from the nearest male sapinda. 
14. Learned Counsel appearing for the 
respondents, in support of the decision of 
the High Court, drew our attention to 
the decision of their Lordships of the 
Privy Council in Ramnad Case where it 
was held :— 
“ Upon the whole, then, their Lord- 
ships are of opinion that thereis enough 
-of positive authority to warrant the pro- 
‘position that, according to the law 
-prevalent in the Dravada Country, and 
particularly in that part of it wherein 
the Ramnad zemindary is situate, a 
Hindu widow, not having her hus- 
band’s permission, may, if duly autho- 
rised by his kindred, adopt a son to 
him 33 ` 


He emphasised the fact that, in laying 
«down this principle, the word used was 
< kindred” without any qualification 
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whether the kindred should be male or 
female. Reliance was also placed on the 
fact that, in that case, the Privy Council 
held the adoption made by the widow to 
be valid, inter alia, on the ground that the 
consent of a senior female kindred had 
been obtained. In that case, the widow 
had adopted a son with the consent of a 
distant agnate—a samanodaka—who was 
the natural male protector of the widow 
in the absence of nearer male relations, as 
well as with the consent of the mother-in- 
law and other persons who were proved 
beyond all question to have assented to 
the adoption. This second aspect of the 
decision of the Privy Council in attaching 
value to the consent of the mother-in-law 
for purposes of holding the adoption to be 
valid was, however, based on the peculiar 
facts and circumstances of that case. Their 
Lordships found that the mother-in-law 
was unquestionably the heir to the pro- 
perty next in succession to the widow who 
was making the adoption, and the mother- 
in-law had been specifically nominated 
by the deceased husband to look after 
his widow. He had addressed a letter 
to the Collector of the District in which 
he specifically stated that he had made 
arrangement that his mother, who was his 
gorai in every respect, and who had 

eld chief right to the zemindary, was to 
enjoy the zemindary and all other things; 
was to pay peishkist to the Cirkar, and 
was to maintain his royal wife, his 
daughter, and her younger sister, a small 
child : when the children grew up and 
attained proper age, she was to make an 
arrangement with regard to their right to 
the zemindary, and continue the same. 
In that case, therefore, it is clear that the 
opinion of the mother-in-law was con- 
sidered of some importance by the’ Privy 
Council because of ù this specia] authority 
granted to her by the husband of the 
widow in his own life-time. The case 
cannot be taken as deciding that, in every 
case, the consent of a mother-in-law would 
be competent to make an adoption valid, 
or that, in order to make a valid adop- 
tion, her consent must be obtained on the 
ground that she is the nearest kindred 
alive. 
15. On this aspect of the Ramnad Case}, 
in order to strengthen his argument, 
learned Counsel referred to a decision of 
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the Madras High Court in Rajah Damara 
Kumara Venkatappa Nayanim Bahadur Varu v. 
Damara Ranga Rao}, in which it was held 
that an adoption by a junior widow 
without the consent of the senior widow 
was bad and could not be held to be 
valid. It was argued by the Counsel in 
that case that the senior widow was enti- 
tled to be consulted as one of the kindred, 
while, on the other side, it was argued 
that a widow is not a sapinda but only 
succeeds as one of the enumerated heirs. 
Wallis, C.J., in giving his decision, 
said :— 
“I do not think it sane to go into 
this question, but ha regard to the 
decision of their Lordships in Ramnad 
Case? that the assent of the mother-in- 
law Mothuveroyee in that case was 
operative in support of the adoption, 
I should be disposed to hold that the 
senior widow was one of the kinsmen 
whom it was the duty of the junior 
widow to consult and that the adoption 
was bad for failing to consult her.” * 


We are unable to accept the view expres- 
sed by Wallis, C.J., that the principle 
laid down in Ramnad Case? justified an 
inference that it was necessary to obtain 
the consent of the nearest sapinda if she 
happened to be a widow. It is ‘truc 
that, in the Ramnad Case?, the adoption 
made by the widow was held to be valid, 
after attaching some weight to the opinion 
of the mother-in-law, but that was prima- 
rily because she had been given a 
To position by the writing left by 

idow’s husband when addressing his 
letter to the Collector. Another point 
to be kept in view when considering this 
Madras decision is that itis a well-recog- 
nised principle in Hindu law that, if there 
are two widows, the senior widow has 
the preferential right to make an adop- 
tion; and it may be a good consideration, 
when judging the validity of an adoption 
by a junior widow, to see whether she did 
so after obtaining the consent of the 
senior widow whose preferential right 
would thus be defeated. 


16. A similar interpretation of the Ram- 
nad Case? was accepted in another decision 
of the Madras High Court in Maharaja 
of Kolhapur v. S. Sundaram Ayyar and 15 


1. (1916) ILR 39 Mad.772: 29 M.L J. 18. 
2. (1867-68) 12 M. I. A. 397. 





[197% 


others1, where it was held that the con- 
sent of the Que n-mother was sufficient 
in Hindu Law to validate the adoption 
made by the widow Rani, her daughter- 
in-law. In,arrivng at this decision,, 
Kumaraswami Sastri, J., held:— 


“It is clear from the decision of their 
Lordships of the Privy Council in The 
Collector of Madura v. Moottoo Ramalinga 
Sathupathy (Ramnad Case)? that the con- 
sent of Avu Bai Saheba, the mother of 
Sivaji, would validate the adoption in 
the absence of any other sapindas.” 


That case, again, had a special feature 
of its own, viz., that the Court found 
that there were no sapindas, except Avu 
Bai Saheba in existence. It was held 
that, if there was no male sapinda at all, - 
it would be wrong to hold that the widow 
would not be capable of making an adop- 
tion at all and it was for this reason that 
it was held that the consent of the female 
sapinda, viz., the mother-in-law was 
sufficient to validate the adoption. 


17. This interpretation of the decisior 
of the Privy Council in the Ramnad Case? 
cannot, however, be accepted as correct 
in view of the subsequent decisiozis by the 
Privy Council itself where-the interpreta- 
tion put was different. .Mr. Ameer Ali, 

speaking for the. Judicial. Committee, in 
the case of Veera Basavaraju*, said:— 


“The Ramnad Case? established the 
proposition that, in the Dravada Coun- 
try, under the Dravadian branch of the 
Mitakshara law there in force, in the 
absence of authority from her deceased. 
husband a widow may adopt a son with 
the assent of his male agnates.” 


In that case, hus, the Privy Council held 
that the reference to kindred or kinsmen, 
whose consent is to be obtained by a 
widow for a valid adoption, in Ramnad 
Cese? was intended to cover male agnates 
only. In another subsequent case of 
Ghante China Ramasubbayya and another v. 
Moparthi Chenchuramayya, Minor and others*, 
the Privy Council referred to this decision. 
of Mr. Ameer Ali, and, after quoting the 
extract reproduced by us above, held:— 


1. (1925)TL.R 48 Mad 204. 
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39: aD TE 74 IA 162. 
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“The words “ kindred and kinsmen,” 
words of general significance, used in 
the Ramnad Case‘, are here interpreted 
to mean “male agnates,” and this 
interpretation is amply borne out by 
the facts of that case as already stated. 
Similar expressions appearing in the 
other cases should also be similarly 
interpreted.” 
Thus, the interpretation placed on the 
decision in the Ramnad Case? by Mr.Ameer 
Ali in Veera Basavaraju’s case?, was further 
affirmed by the Privy Council in this 
latest case of Ghanta China Ramasubbayya?, 
In view of these decisions of the Privy 
Council, we do not think that we can 
accept the interpretation put on the deci- 
sion in Ramnad Qase1 in the judgments of 
the Madras High-Court. On the other 
hand, the correct interpretation of that 
case was further followed by the High 
Court of Andhra Pradesh in K. Varadamma 
v. Kanchi Sankara Reddi and others.4 


18. It was urged by learned Counsel 
that the two decisions of the Privy Coun- 
cil in the cases of Veera Basavaraju,*? and 
Ghanta China Ramasubbayya*, were not 
concerned with the question whether it is 
necessary to obtain the consent of the 
nearest female sapinda or not. In the 
former case, the adoption had been made 
with the assent of the remote sapinda 
without the consent of the nearest 
sapinda. In the latter case, the question 
was whether the consent of the daugh- 
ter’s son, who would, under Hindu Law, 
be a preferential heir -to the deceased 
husband, was necessary when consent was 
obtained from a sapinda who in the 
order of succession, would come after the 
daughter’s son. It was urged that the 
Privy Council in neither of these two cases 
was called n to pronounce on the 
question whether, by using the expression 
“ kindred or kinsmen ” in Ramnad Case}, 
it was intended to refer to male agnates 
only, or, to all agnates whether male or 
female. Even though this is correct, we 
consider that the subsequent interpreta- 
tion put on the decision in Ramanad Case? 
in these decisions by the Privy Council 
is entitled to great weight. Further, the 
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view expressed in these decisions bears out 
our opinion which we formed on the basis 
of the position given to a woman in 
Hindu law as a person incapable of 
exercising independent judgment. Con- 
sequently, we must hold that the High 
Court was wrong in holding the adoption 
of plaintiff No. 1 by plaintiff No. 2 in 
the present case as invalid and the decision 
of the High Court must be set aside. 


19. As a result, we set aside the decision 
given by the High Court. The case will 
now go back to the High Court for decid- 
ing other issues which were in dispute 
before that Court and which the High 
Court left undecided because of its view 
that the suit of the plaintif had to be 
dismissed on the ground that the adop- 
tion of plaintiff No. 1 by plaintiff No. 2 
was invalid. The costs of this appeal shall 
be payable’ by the respondents to the 
appellants. ot me ee S 

V.K. ee Appeal allowed; 
ay wake matter remanded to 
High Court. 


— 


‘THE SUPREME COURT: OF INDIA. + 


(CivilfAppellate Jurisdiction.) 


PRESENT :—J. C. Shah, K.- S: Hegde and 
A. N. Grover, JJ. 
Commissioner of Income-tax, Madras’ 

a ks ? . Appellant ® 
vy. 1 i 


M, V. Murugappan and others 
s pa it ‘Respondents. 


Income-tax Act (XT of 1922), section 2 (6-A) 
(c) (as amended by Finance Act (XV of 
1955) — Assessees, shareholders Com- 
pany going into liquidation—Current 
Profits in the year of liquidation— Distri- 
bution to shareholders by allotment of 
Shares in another company— Distributicn, 
not ‘divided’—Not assessable in the 
hands of shareholders. 


A company of which the shareholders are 
the assessees, went into liquidation on 31st 
October, 1954. The liquidators of the com- 
pany, distributed on 10th March, 1955, to 
the shareholders, for each share of face 
value Rs.100, by allotment ofa share in 
another company of the same ‘face Value. 
a ee 

* C.A. No. 566 of 1967. 24th April, 1970. 
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Between ist January, 1954 and 31st Octo- 
ber, 1954, the company earned a profit and 
after deducting the tax, the balance formed 
part of the amount distributed. For the 
assessment year 1955-56 (calender year 
being the previous year) the Officer 
brought the value of the shares received 
iby shareholdets to tax, on the footing 
that it represented ‘accumulated profits’. 
The Appellate Commissioner held that 
under the law as it stood then, the amount 
was not accumulated profits and when 
distributed it was capital in the hands 
of the shareholders. The Tribunal and 
the High Court in referenoe upheld the 
appellate order. The Revenue appealed, 


Held, that the question whether the distri- 
bution of thesum by allotment ofa share 
in another company, made, on h0th 
March, 1955, was dividend or not had to 
be determined in the light of the Income- 
tax Act'as amended by the Finance 
' Act of 1955. The amount distributed 
by the liquidators represented the current 
profits and not profits earned before Ist 
January, 1954. The amount distributed 
as dividend out of the current profits 
could not, in the state of the law in force 
in the assessment year 1955-56 be deemed 
to be dividend in the hands of the share- 
holders. © ‘ 


Appeal from the Judgment and Order 
dated the 18th November, 1965 of the 
Madras High Court in Tax Case No, 162 
of 1963 t 


Jagadish Swarup, Solicitor-General of 
India (G. C. Sharma and B. D. Skarma, 
Advocates, with him), for Appellant. 


K. Srinivasan and R. * Gopalakrishnan, 
Advocates, for Respondents Nos. 1 to 10. 


The Judgment of the Court was delivered 
by 


Shak, J—The Income-tax Appellate Tri- 
bunal submitted the following question 
under section 66 (1) of the Indian Income- 
tax Act, 1922, to the High Court of 
Madras for opinion : 


“ Whether on the facts and in the cir- 
oumstances of the case the Tribunal was 
right in holding that the sum of 
Rs. 81,611 and Rs. 1,49,444 were not 
the part of the accumulated profits 
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of the company as on 31st December, 
1954 as contemplated under section 
2 (6-A) (c) of the Income-tax Act of 
4922?” 


The High Court answered the question 
in the affirmative. The Commissioner 
of Income-tax asked for and obtained 
a certificate from the High Court only 
in respect of the amount of Rs. 81,611. 
This appeal is therefore restricted to the 
claim of the Revenue that the amount of 
Rs. 81,611 was not part of the “ accumu- 
lated profits of the Company as on 31st 
October, 1954 as contemplated by section 
2 (6-A) (c) of the Income-tax Act, 1922.” 


2. Ajax Products Ltd., was a public 
limited company incorporated in 1939. It 
maintained its accounts according to the 
calendar year. The respondents to this 
appeal were shareholders ofthe company. 
The Company “went into liquidation on 
31st October, 1954.” The liquidators 
of the company distributed on 10th Maroh, 
1955-to the shareholders for each share of 
Rs. 100 by allotment of a share in Car- 
borundum Universal Ltd., of the same 
face value. Between Ist January, 1954 
and '3ist October, 1954 the Company 
earned a profit of Rs. 1,79,704. On the 
profit of Rs. 1,79,704 the Company was 
-assessed to pay Rs. 98,093 as tax, leaving 
a balance of Rs. 81,614 which formed 
part of the amount distributed. The 
TIncome-tax Officer brought the value of 
the shares received by the sharehclders 
to tax, on the footing that it represented 
“ accumulated profits.’ In appeal the 
Appellate Assistant Commissioner held 
that under the law as it then stood, the 
amount of Rs. 81,611 was not accumu- 
lated profits and when distributed it 
was capital in the hands of the share- 
holders. This order was confirmed by 
the Tribunal. The High Court agreed 
with the view of the Tribunal that under 
the definition of the expression “ divi- 
dend ” in section 2 (6-A) (c) in force in 
the year of assessment 1955-56 distribu- 
tion of the current profits in the year in 
which the Company was ordered to 
be wound up was not dividend and was 
on that account not liable to be taxed 
as dividend. 


3. Under the Indian Companies Act, 
1913, no dividend could be paid otherwise 
than out of profits of the year or un- 
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distributed profits of previous years.. A 
Company as a going concern may dis- 
tribute by way of dividend to the share- 
holders profits of the year or accumulated 
profits of the previous years. But a 
share in the assets of the Company dis- 
tributed in the course of, winding-up is 
of the nature of capital and not of divi- 
dend, and it cannot be apportioned into 
capital and accumulated profits. 


4. In Birch v. Cropper’, Lord Mac- 
naghten observed : 


“I think it rather leads to confusion 
to speak of the assets which are the 
subject of this application as “ sur- 
plus assets” as if they were an accre- 
tion or addition to the capital of the 
company capable of being distinguish- 
ed from it and open to different con- 
siderations. They are part and parcel 
of the property of the company—part 
and parcel of the joint stock or com- 
mon fund—which at the date of the 
winding-up represented the capital of 
the company.” 


This view was affirmed in a later judg- 
ment Commissioner of Inland Revenue v. 
George Burrell*, where Pollock, M. R. 
sobserved : 


Sf aves it isa misapprehension, after the 

‘liquidator has assumed his duties to 
continue the distinction between sur- 
plus profits and capital.” 


This decision was recently affirmed 
by the House of Lords in Staffordshire 
Coal & Iron Co., Ltd. v. Brogan (Inspector 
of Taxesy*. The House of Lords held 
that there was no ground: for making 
an exception to the general rule that the 
surplus assets of a company, after pro- 
viding for all liabilities, were divisible 
among its members as capital., Ac- 
cordingly, the receipt by a constituent 
company of its appropriate proportiqns 
of the distributed surplus was a receipt 
of a capital nature. Lord Evershed 
observed at page 565 : 


“Te cannot now be in doubt that sur- 
plus assets in the hands'of the liquida- 
tor of a limited liability company— 


1. (1889) LR. 14 A.C. 525. 
2. LR. (1924) 2 K.B. 52. 
3. (1964) 54 I.T.R. 555 : (1963) 1 W.L.R. 905: 
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whether limited by share capital or 
by guarantee—are in his hands capital. 
Suoh a conclusion was laid: down by 
the Court of Appeal in Inland Revenue 
Commissioners v. Burrell,} (see es- 
pecially per Atkin L. J.,) and it.never 
since been questioned.” 


5. The Indian Income-tax Act, 1922, 
when originally enacted, contained no de- 
finition of ‘“‘dividend”: the expression “‘di- 
vidend ” had therefore the same meaning 
as it had in the Indian Companies Act, 
1943, and the amount distributed among 
the shareholdeis by the liquidator out 
ofthe assets of the company afte: meeting 
the liabilities was regarded as a capital 
receipt in the hands of the shareholders. 
Tn 1939 the Indian Legislature incorpora- 
ted by section 2 of the Indian Income-tax 
(Amendment) Act VII of 1939, an inclu- 
sive definition of the expression “ divi- 
dend”. Clause (c) of that definition read: 


“ any distribution made to the share- 
holders of a company out of accumu- 
lated profits of the company on the . 
liquidation of the company : 


Provided that only the accumulated 
profits so distributed which arose during 
the six previous years of the company 
preceding the date of liquidation shall 
be so included.” 


But the profits of the year in the course 
of which the Gompany was ordered to 
be wound up not being accumulated profits 
were not part of the dividend: Appavu 
Chettiar v. Commissioner of Income-tax, 
Madras*, Girdhardas & Company Ltd. v. 
Commissioner of Income-tax, Ahmedabad’, 
and also -the observations of this Court 
in First Income-tax Officer, Salem v. 
Short Brothers (P) Ltd.4, at pp. 88 and 89. 


6. Clause (c) of section 2 (6-A) was 
amended by the Finance Act of 1955 and 
the proviso to clause (c) was deleted. The 
only effect of deleting the proviso was to 
remove the limitation providing that dis- 
tribution of profits of the six previous 
years preceding the date of liquidation 
only was dividend. 
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By the Finance Act of 1956, clause 
(c) was. replaced bythe following 
clause: 


“any distribution made to the share- 
holders of a company on its liquidation, 
to the extent to which the distribution 
ig attributable to the accumulated 

` profits of the company immediately 
before its liquidation, whether capita- 
lised or not.” 


This amendment came into opera- 
tion as from Ist April, 1956. 


7. We are in this case concerned with 
the distribution of Rs. 100 by allotment 
of a share in the Carborundum Universal 
Ltd., made on 10th March, 1955. The 
question whether the distribution was 
dividend had to be determined in the 
light of the Income-tax Act as amended 
by the Finance Act of 1955. The amount 
of Rs. 81,611 distributed by the liquidator 
on 40th March, 1955, represented the 
current profits and not profits earned 
before 1st January, 1954. The amount 
distributed as dividend out of the current 
profits could not, in the state of the law 
n force in the year of assessment 1955-56, 
be deemed dividend in the hands of the 
shareholders. 


8. The appeal therefore fails and is dis- 
missed with costs, 

V.S. Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—J. C. Ikah, K. I. Hegde and 
A. N. Grover, JJ. 


Sirpar Paper Mills Ltd. 
ve 


Commissioner of Wealth-tax, Andhra 
Pradesh, Hyderabad Respondent. 


{A) Wealth-tax Act (X XVII of 1957), sec- 
tion 25— Revision under— Nature and scope 
of powers of Commissioner— Orders, 
instructions and directions of Central Board 
of Reverue—How far relevant. 


In proceedings for determination of 
wealth-tax for the assessment years 
1957-58 and 1958-59 the assessee claimed 
an SO Ee ee ee tes 


* C.A.S. Nos. 2269 and 
2270 of 1966. 
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20th April, 1970, 
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depreciation allowance on plant, building 
and machinery at the rates prescribed 
under the Income-tax Act and the rules 
framed thereunder. The Wealth-tax Officer 
adopted the method prescribed by section 
7, sub-section (2), of the Wealth-tax Act, 
1957 and admitted the value of the assets 
as shown in the certified balance-sheets on 
the respective valuation dates. In appeal, 
the Appellate Assistant Commissioner 
confirmed the order passed by the Wealth- 
tax Officer. The assessee filed revision 
applications before the Commissioner of 
Wealth-tax under section 25 but they 
were dismissed. The assessee appealed 
under Article 136 of the Constitution. 


Held, that the order passed by the Com- 
missioner must be set aside and the revi- 
sion applications must be heard and 
disposed of according to law and un- 
influenced by any instructions or directions 
given by the Central Board of Revenue. 
[Para. 12.] 


The power conferred on the Commissioner 
by section 25 is not administrative ; it is 
quasi-judicial. The expression ‘“‘may make 
such inquiry and pass such order thereon” 
does not confer any absolute discretion on 
the Commissioner. In exercise of the 
power, the Commissioner must bring to 
bear an unbiased mind, consider impar- 
tially the objections raised by the aggrie- 
ved party, and decide the dispute accord- 
ing to procedure consistent with the 
principles of natural justice ; he cannot 
permit his judgment to be influenced by 
matters not disclosed to the assessee nor by 
dictation of another authority. [Para. 4.] 
(B) Wealth-tax Act (XXVII of 1957), 
sections 13— Scope. 

Section 13 provides that all officers and 
other persons employed in the exeuction 
of the Wealth-tax Act shall observe and 
follow the orders, instructions and direc- 
tions of the Central Board of Revenue. 
These instructions may control the exercise 
of the powers of the officers of the Depart- 
ment in matters administrative but not 
quasi-judicial. The proviso to section 13 is 
somewhat obscure in its import and pro- 
vides, that orders, instructions or directions 
shall-be given by the Board so as to inter- 
fere with the discretion of the Appellate 
Assistant Commissioner in the exercise of 
his appellate functions. It does not, how- 
every, imply that the Board may give any 
directions or instructions to the Wealth-tax 
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Officer or to the Commissioner in exercise 
of his quasi-judicial functions. Such an 
interpretation would be plainly contrary 
to the scheme of the Act and the nature 
of the power conferred upon the authori- 
ties invested with quasi-judicial power. 


[Para. 4] 


Held on facts : The Commissioner misap- 
prehended the true character of the juris- 
diction with which he is by the Act entrust- 
ed and has surrendered his judgment to the 
directions of the Board of Revenue. From 
the inception of the proceedings the Com- 
missioner put himself in communiation 
with the Central Board of Revenue and 
sought instructions from that authority 
as to how the revision applications filed 
before him should be decided. He exer- 
cised no independent judgment. The Com- 
missioner also recorded that the case did 
not require a personal hearing but since 
the director of the assessee-company had 
made a personal request for an interview 
it was “thought desirable” from the point 
of view of public relations to give an 
interview. Here also the Commissioner 
misconceived the nature and extent of his 
jurisdiction. [Paras. 5 and 11.] 


Appeals by Special Leave from the Judg- 
‘ment and Order, dated the 17th May, 
1966 of the Commissioner of Wealth-tax, 
Andhra Pradesh in J. No. Wt. 3 (4) and 
3 (5) of 1959-60. 


A. K. Sen, Senior Advocate (B.P. Mahesh- 
wari and N. R. Khaitan, Advocates, with 
him), for Appellant (In both the Appeals). 
S. Mitra, Senior Advocate, (G. Das, 
R. N. Sackthey and B. D. Sharma, Ad- 
vocates, with him), for Respondent (In 
both the Appeals). 


The Judgment of the Court was delivered 
by 


Shak, J—In proceedings for determina- 
tion of wealth-tax for the assessment 
years 1957-58 and 1958-59 the appellant- 
company claimed depreciation allowance 
on plant, buidling and machinéry at the 
rates prescribed under the Income-tax Act 
and the Rules framed thereunder. The 
Wealth-tax Officer adopted the method 
prescribed by section 7, sub-section (2) of, 
the Wealth-tax Act and admitted the value 
of the assets as shown in the certified 
balance-sheets on the respective valuation 


dates. In appeal, the Appellate Assistant 
Commissioner of Wealth-tax confirmed 
the order passed by the Wealth-tax Officer. 
The company then moved revision appli- 
cations before the Commissioner of 
Wealth-tax under section 25 of the 
Wealth-tax Act. Against the order passed 
by the Commissioner of Wealth-tax reject- 
ing the applications, the company has 
filed these appeals under Article 136 of the 
Constitution. 


2. Against the order of the Appellate 
Assistant Commissioner appeals lay to 
the Income-tax Appellate Tribunal ,but 
the company preferred revision applica- 
tions before the Commissioner. 


3. We do not ordinarily encourage an 
agerieved party to appeal directly to this 
Court against the order of a Tribunal 
exercising judicial functions under a taxing 
statute, and thereby to by-pass the normal 
procedure of appeal and reference to the 
High Court, but in the present case, it 
appears to us that a question of principle 
of great importance arises. We have 
entertained these appeals because in our 
judgment the Commissioner of Wealth-tax 
has surrendered his authority and judg- 
ment to the Board of Revenue in deciding 
the questions which were sought to be 
raised by the company in its revision 
applications. 


Section 25 of the Wealth-tax Act provides 
in so far as it is material : 


“(1) The Commissioner may, either 
of his own motion or on application 
made by an assessee in this behalf, 
call for the record of any proceeding 
under this Act in which an order has 
been passed by any authority subordi- 
nate to him, and may make such 
inquiry, or cause such inquiry to be 
made, and, subject to the provisions of 
this Act, pass such order thereon, not 
being order prejudicial to the assessee, 
as the Commissioner thinks fit : 


* * + * z” 


4. The power conferred by section 25 is 
not administrative ; it is quasi-judicial. 
The expression ‘‘ may make such inquiry 
and pass such order thereon”’ does not 
confer any absolute discretion on the 
Commissioner. In exercise of the power 
the Commissioner must bring to bear an 
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unbiased mind, consider impartially the 
objections raised by the aggrieved party 
and decide the dispute according to pro- 
cedure consistent with the principles of 
natural justice ; he cannot permit his 
judgment to be influenced by matters not 
disclosed to the assessee nor by dictation 
of another authority. Section 13 of the 
Wealth-tax Act provides that all officers 
and other persons employed in the exe- 
outions of this Act shall observe and follow 
the orders, instructions and directions of 
the Board. These instiuctions may control 
the exercise of the power of the officers of 
the Department in matters administiative 
but not quasi-judicial. The proviso to 
section 13 is somewhat obscure in its 
import. It enacts that no orders, instruc- 
tions or directions shall be given by the 
Board so as to interfere with the discre- 
tion of the Appellate Assistant Commis- 
sioner of Wealth-tax in the exercise of his 
appellate functions. It does not, however 
imply that the Board may give any 

irections or instructions to the Wealth- 
tax Officer or to the Commissioner in 
exercise of his quasi-judicial functions, 
Such an interpretation would be plainly 
contrary to the scheme of the Act and the 
nature of the power conferred upon the 
authorities invested with quasi-judicial 
power. 





5. The Commissioner appears, in our 
judgment, to have wholly misapprehended 
the true character of the jurisdiction with 
which he is by the Act entrusted and has 
surrendered his judgment to the directions 
of the Board of Revenue. The order sheet 
of the Commissioner (at pages 10-36 of the 
printed paper book) bears eloquent testi- 
mony to the manner in which the 
Commissioner has merely carried out the 
directions of the Board of Revenue instead 
of deciding the case according to his own 
judgment. 


6. In entry, dated 31st’ December, 1959, 
there is a reference to the instructions con- 
tained in the Board’s Circular No. 7-D 
(WT) of 1959, dated 12th November, 
1959, received on 30th November, 1959. 


7. Under entry, dated 28th April, 1960, 
there is again a reference to.the Board’s 
Circular No. 7-D of 1959 suggesting the 
manner in which depreciation has to be 
worked out for the purpose of determining 
wealth-tax. 
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8. Again in the entry, dated 17th June, 
1960 under item No. 4 it is stated that the 
Board’s instructions were “ specific on the 
point that no adjustment to depreciation 
relating to the period prior to 31st March, 
1957, should be made while determining 
the total wealth of an assessee on the 
basis of ‘ global ° valuation.” 


9. Under entry, dated 7th August, 1963, 
recorded by the Inspector, it is stated that 
“upon reference to the Board for instruc- 
tions, it was recommended that the 
petitions be kept pending decision of the 
matter till” it was decided by the High 
Court in which the same question was 
raised. When on 27th January, 1966, 
the company requested that the applica- 
tions be kept pending till the disposal of 
the reference application by the High 
Court for the assessment year 1959-60 in 
which a similar point was involved, the 
Commissioner was of the view that the 
application need not be kept pending, but 
still directed “write to the Board”. A 
letter was written to the Board and the 
Commissioner acted according to the 
directions of the Board. 


10. There is another entry, dated 14th 
March, 1966, which refers to the letter of 
the Board agreeing that the revision appli- 
cations for the two years may be rejected. 


11. It is unnecessary to refer to any more 
entries made in the case-sheet maintained 
by the Commissioner of Wealth-tax. 
From the inception of the proceedings 
the Commissioner of Wealth-tax put 
himself in communication with the Board 
of Central Revenue and sought instructions 
from that authority as to how the revision 
applications filed before him: should be 
decided. He exercised no independent 
judgment. The Commissioner. also 
recorded that the case did not require a 
personal hearing but since the director 
of the company had made a_ personal 
request for an interview it was “ thought 
desirable ” fromthe point of view of 
public relations to give an interview. Here 
also the Commissioner misconceived the 
nature and extent of his jurisdiction. 


12. Counsel appearing on behalf of the 
Commissioner of Wealth-tax in these 
appeals has not attempted to support the 
order under appeal. We set aside the order 
passed by the Commissioner and direct 
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that the revision applications be heard and 
disposed of according to law and unin- 
fluenced by any instructions or directions 
given by the Board of Revenue. The 
company will get its costs in this Court. 
One hearing fee. 


T.K.K. Ordered accordingly. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :—F.C. Shah, K.S.. Hegde and 
A.N. Grover, FF. 


Nookala Seetharamaiah 
v. 


A. Kotaiah Naidu and others, etc. 


Appellant* 


(A) Mineral Concession Rules (1949), Rules 
28 (1-A) and 57 (2)—Scope—Abplication 
Jor grant of mininy lease—Failure State 
Government to dispose of within time prescribed 
—Efect. 


According to rule 57 (2) of the Mineral 
Concession “Rules, 1949, where a State 
Government has failed to dispose of an 
application for the grant of a mining 
lease within the period prescribed therefor 
in the rules, such failure shall, for the 
urpose of the rules be deemed to be re- 
to grant the lease. The rules re- 
ferred therein include rule 28 as well. 
This deemed refusal, if read with the 
mandate given to the State Government 
under rule 28 ER requiring it to dis- 
pose of the applications within 9 months 
of the receipt of those applications, there 
can hardly be any doubt that if the State 
Government does not dispose of the appli- 
cations within the time prescribed, it is 
deemed to have refused those applications 
for the purpose of rule 28 as well as rile 
57. The High Court was wrong in think- 
ing that in the absence of a provision 
providing for deemed: rejection in rule 28 
(1-A) requiring it to dispose of the app- 
lications the contravention of that rule 
does not-take away the jurisdiction of the 
State Government. That conclusion 





* C.As. Nos. 2121 and 2122 of 1969. 
31st March, 1970. 


s—3 


1? 


ignores the words in rule 57 (2), that deem- 
ed rejection is ‘for the purpose of these 
rules’. In view of those words in rule 57 
(2), it was unnecessary for the rule-making 
authority to prescribe in rule 28 (1-A) 
the consequences of the failure on the 
part of the State Government to imple- 
ment the mandate of rule 28 ( Pe 
[Para. 22. 


(B) Evidence Act (I of 1872), section 115— 
No estoppel against statute—Requirements of 
rules 28 (1-A) and 57 (2) of Mineral Conces- 
ston Rules cannot be waived. 


There can be no estoppel against a statute. 
Rule’ 28 (1-A) and rule 57 (2) of the 
Mineral Concession Rules are statutory 
rules. They bind the Government as 
much as they bind others. The require- 
ment of those rules cannot be waived by: 
the State Governments. (Para. 23.] 


(C) Constitution of India (I of 1950), 
Article 226—Writ issued under by High 
Court—If and how far binding on persons not 
parties to writ petition. 


By Majority: It is true that as far as. the 
State Government was concerned the 
writ issued by the High Court was hind- 
ing whether the decision rendered by 
it was correct in law or not ; but then. 
that decision will not bind either the ap- 
pellant herein or the Central Govern- 
ment who were not parties to that writ 

ition. It is not a judgment in rem. 

obedience to the writ issued by the 
Court, the State Government did consider 
the application of the respondent. It 
granted him the lease asked for by him.. 
Therefore the State Government has. 
complied with the direction issued to it 
by the High Cout. The Central Govern- 
ment had been constituted as the revi- 
sional authority under rule 57 of the 
Mineral Concession Rules. That autho~- 
rity is a quasi-judicial body created by 
statutory rules. It is bound by law to. 
discharge the duties imposed on it by rule 
57. Therefore it had to obey the mandate 
of rule 57. In so doing, it cannot he said. 
that it had infringed the mandamus issued. 
by the High Court in the writ petition to- 
which the appellant was not a party and. 
the order made in which could not be 
binding either on the Central Government 
or the appellant. [Para. 24} 
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Per Shah, J. (Dissenting) :—Granting 
that the High Court erroneously issued a 
writ of mandamus directing the State 
‘Government to perform its functions it 
-was not open to the Central Government 
in effect to exercise appellate authority 
over the judgment of the High Cout. 
If the order was erroneous it could be set 
‘aside by an appropriate proceeding be- 
fore a Division Bench of the High Court 
or before the Supreme Court. But the 
-Central Government had no power to 
set aside the order on the view that the 
High Court had reached an erroneous 
conclusion. To accede to the conten- 
tion that the executive has the power, 
~when exercising quasi-judicial functions, 
to sit in appeal over the decision of the 
High Court is to destroy the scheme of 
«division of powers under our Constitution. 
Neither the Legislature nor the executive 
is invested with power to supersede 
judgments of Courts. [Para. 4.] 


The argument that as the appellant was 
not impleaded as a party to the writ 
petition he could not seek redress in a 
superior Court against the order made in 
the writ petition is untenable. It is 
settled by a long course of authorities 
that a person who has not been made 
a party to a proceeding may still appeal 
with leave of the appellate Court, provid- 
ed he might have properly been made a 
party to the proceedings. [Para. 5.] 


Appeals from the Judgment and Order 
dated the 18th July, 1969 of the Andhra 
Pradesh High Court in Writ Petitions 
Nos. 464 and 602 of 1965. 


D. Narasaraju, Senior Advocate, (A. Subba 
Rao and K. R. Sharma, Advocates, with 
him), for Appellant (In hoth the Appeals). 


M.C. Setaluad, Senior Advocate, (P. Para- 
meshwara Rao, V. Rajagopal Reddy, S.L. 
Setia and K.C. Dua, Advocates, with him), 
for Respondent No. 1 (In both the 


Appeals). 

Dr. V.A. Seyid Muhammad, Senior Advocate, 
(S.P. Nayar, Advocate, with him), for 
Respondent No. 2 (In both the Appeals). 


P. Ram Reddy, Senior Advocate, (A.V.V. 
Nair, Advocate, with him), for Respon- 
dents Nos. 3 and 4 in C.A. No. 2121 of 
1969 and Respondent No. 3 in C.A. No. 
2122 of 1969. 
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The following Judgments were delive- 
red 


Shah, F.—I agree that Appeal No. 2122 of 
1969 must be dismissed. I also agree 
that if the State Government fails to dis- 
pose of the application for grant of a 
mining lease within the time prescribed 
by the rules, the failure results in refusal 
to grant the lease. The High Court was 
in error in holding that in the absence of 
a provision enacting that even if the appli- 
cation stands rejected for failure to pass 
an order within the time prescribed, the 
State Government has power to issue a 
licence. The High Court was again in 
error in holding that because of the re- 
presentations made by the State before 
Bhimasankaran, J., in Writ Petition No. 
1237 of 1957 the State Government were 
estopped from contending that the appli- 
cation by the first respondent must he 
deemed to have been refused. 


2. But I am unable to agree that the 
Central Government was competent in 
exercise of its power of review, against 
the order of the State Government made 
in compliance with the order of Basi 
Reddy, J., in Writ Petition No. -888 of 
1957 to set.aside the order so as in effect 
to overrule the judgment of the High 
Court. 


3. The relevant facts may be recalled. 
The Central Government made an order 
on 25th September, 1957, in the review ap- 
plication filed by the first 1espondent: 
lohding that his application was prema- 
ture and that it was for the State Govern- 
ment to dispose of the application within 
six months of 31st August, 1957. The 
first respondent then moved. Petition No. 
888 of 1957 for a mandamus directing the 
State Government to dispose of his appli- 
cation. By order dated 4th November, 
1958, Basi Reddi, J., observed that rule 
57 (2) as amended by S.R.O. No. 2753 
«ig intended for the benefit of the appli- 
cant and does not relieve the State from 
performing the statutory functions im- 
posed on it under rules 17 (1) and 17 (2) 
viz., of granting or refusing the licence ”. 
The State Government then heard the 
application and granted the mining 
lease for which the first respondent had 
applied on 15th Septemher, 1953. Agamst 
that order the appellant moved a review 
petition. The Central Government by 
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order dated 15th February, 1965, allowed 
the review petition and set aside the 
grant in favour of the first respondent. 


4. Granting that the High Court 
erroneously issued a writ of mandamus 
directing the State Government to per- 
form its functions it was, in my judgment 
{not open to the Central Government in 
effect to _ exercise appellate authority 
Jover the judgment of the High Court. 
‘If the order was erroenous it could be set 
aside by an appropriate proceeding be- 
{fore a Division Bench of the High Court 
or hefore this Court. But the Central 
Government had no power to set aside 
{the order on the view that the High Court 
had reached an erroneous conclusion. 
{To accede ta the contention that the exe- 
cutive has the power, when exercising 
quasi-judicial functions, to sit in appeal 
over the decision of the High Court is 
|to destroy the scheme of division of powers 
under our Constitution. I see no reason 
“for making a distinction between the effect 
.of an order made by the High Court and 
carried out by the State and an order made 
by the High Cowt and confirmed in 
appeal by this Court and carried out by 
the State. In my view Article 141 of 
the Constitution has no bearing on that 
uestion. If this Court decided a ques- 
tion of law or of fact or a mixed aus, 
tion of law and fact arising in an a 
against an order passed hy the High oo 
in a writ petition against the action of the 
State Government granting or refusing 
to grant a licence, it would not, in my 
judgment, he open to the Central Govern- 
ment, hearing a review petition against 
the order of the State Government in 
compliance with the order of this 
Court, to set aside the order so as to 
foo the order of this Court. That is so 








‘not because of Article 141 but because 
neither the Legislature nor the executive 
dis invested with powers to supersede 
judgments of Courts. The Legislature 
‘may if competent in that behalf change 
the law but cannot supersede a judgment 
of the Court. The executive has no 
power to change the law, and no power to 
supersede the judgment of the Court. 


5. It was, however, said that the appel- 
lant was not impleaded as a party to 
Writ Petition No. 888 of 1957, and he 
could not seex redress in a superior Court 
‘against the order of Basi Reddy, J. But 
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it is settled by a long course of authorities 
that a person who has not been made a 
party to a proceeding may still appeal 
with leave of the appellate Court, provid- 
ed he might have properly been made 
a party to the proceeding : See Re. “B” 
an Infant}. In Inre, Securities Insurance 
Company*, Lindley, L. Ta observed at page 
413. 


“I understand the practice to be perfect- 
ly well settled that a person who is a 
party can appeal (of course within the 
proper time) without any leave, and 
that a. person who without heing a 
party is either bound by the order or is 
aggrieved hy it, or is prejudicially 
affected by it, cannot appeal without 
leave. It does not require much to 
obtain leave. If a person alleging 
himself to be aggrieved by an order 
can make out even a prima facie case 
why he should have leave he will get 
it; but without leave he is not entitled to 
appeal. ”’ 


The rule has been accepted by the High 
Courts in India: See The Province of 
Bombay v. Western India Automobile Asso- 
ciation? ; Ponnalagu v. State of Madras’; 

and Pullayya v. Nagabhushanam®. 


6. The appellant could undoubtedly 
have been made a party to a petition 
before the High Court. He could, there- 
fore, challenge the correctness of the 
order made by Basi Reddy, J. No ob- 
jection could be raised against the grant 
of leave to him to appeal on the ground 
that he was not a party to the Writ 
Petition No. 888 of 1957. In my judg- 
ment, therefore, Appeal No. 2121 of 
1967, must also fail. 


7. Hegde, F (on behalf of himself and 
Grover, J.).—These appeals by certificate 
arise from the common judgment of the 
High Court of Judicature of Andhra 
Pradesh in Writ Petitions Nos. 464 and 
602 of 1965. The appellant herein was 
the petitioner in Writ Petition No. 602 
of 1965 and the 5th respondent in Writ 
Petition No. 464 of 1965. In this case, it 


Į; CO 3 AIl E.R. 193: L.R. (1958) 1 Q.B. 
RCA 


2. LR: Orato) Bel ere pre en: 

3. T.L.R. (1949) B 

4. I.L.R.(1953 Mad. 508: -Gos 1 M.L.J. 410. 

5. a26) 2 An.W.R. 204: ILL.R. (1962) 
A. P. 127 (F.B.). 
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will be convenient to formulate the issues 
arising for decision after setting out the 
relevant facts. 


8. Amrutham Kotaiah Naidu, the Ist 
respondent in these appeals applied for 
the grant of a mining lease in respect of 
915 acres and 18 cents of land in‘ Appala- 
narasimhapuram, hamlet of Cheruvu- 
madhavaram in Khammameth Taluga 
of Warangal District of the then Hydera- 
bad State, on 15th September, 1953. After 
production of agreement with the patte- 
dars lease in respect of lands comprising 
57 acres 25 gunthas was granted to him 
as ys the order of the Director of Mines 
and Geology, dated 9th January, 1954. 
That order is silent as regards the other 
areas included in his application. There- 
after the respondent was pressing the 
State Government to grant him on lease 
the remaining areas included in his ap- 
plication. Meanwhile on 21st November, 
1955, the appellant applied for the grant 
of a mining lease of a portion of the area 
for which the respondent had earlier sub- 
mitted his application. The State 
Government granted on mining lease to 
various persons some of the areas in res- 

ect of which the respondent had asked 
or a mining lease. Obviously aggrieved 
by those grants the respondent moved 
the Central Government under rule 57 
of the Mineral Concession Rules, 1949 
(to be hereinafter referred to as ‘rules’) 
on 8th December 1955, seeking a direction 
to the State Government to grant to him 
the lease asked for by him by his applica- 
tion of 15th September 1953. He further 
requested the Central Government to 
direct the State Government to stop 
granting further areas to other applicants 
in Appalanarasimhapuram village pend- 
ing investigation of the matter and pend- 
ing decision of the Central Government. 
Meanwhile on 27th December 1955, the 
State Government granted on mining 
lease 1 acre and 20 cents of land to the 
appellant from out of the area included 
in the Ist respondent’s application. On 
ae ee 1956, the Central Government 
ismi the review petition made by 
the Ist respondent on 8th December 1955 
with these observations : 


cc Sir, 


I am directed to refer to your applica- 
tion dated the 8th December, 1955, on 
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the subject and to say that after careful 
consideration of the facts stated therein, 
the Central Government have come 
to the conclusion that there is no valid. 
ground for interfering with the decision. 
of the Government of Hyderabad, 
rejecting your application for grant of 
mining lease for iron ore in Appala- 
narasimhapuram and Raigudam_vil-- 
lages, Khammameth district. Your 
application for revision, is therefore, 
rejected. 


Yours faithfully,. 
(Sd.) G.C. Jerath, 


Under Secretary to the Government of” 
India.” 


9. Evidently the Central Government 
proceeded on the basis that the order of 
the State Government dated 9th January 
1954, granting 57 acres and 20 cents of” 
‘and to the Ist respondent, by implica- 
tion amounted to a rejection of his claim 
in respect of the other areas. 


10. Meanwhile on 15th September, 1956,. 
some of the rules were amended. After 
rule 28 (1) a new sub-rule 28 (1-A) was. 
inserted. That sub-rule reads: 


“Every application unde: rule 27 
shall be disposed of by the State 
Government within 9 months from the- 
date of receipt of the application”’ 


At the same time rule 57 was also amend. 
ed. Amended rule 57 reads thus: 


“Application for review.—(1) Where a. 
State Government passes an order— 
(i) refusing to grant a certificate of 
approval, prospecting licence or mining” 
lease ; 


(ii) refusing to renew a certificate of 
approval, prospecting licence or mining” 
lease ; 


(iii) cancelling a prospecting licence- 
or mining lease ; 


(iv) refusing to permit transfer of a. 
prospecting license or any right, title 
or interest therein under clause (iv) 
of sub-rule (1) of rule 23 or a mining’ 
lease or any right, title or interest 
therein under rule 37; 


it shall communicate in writing the- 
reasons for such order to the persom 
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against whom the order is passed and 
any person aggrieved by such order 
may, within two months of the- date 
of receipt of such order, apply to ihe 
Central Government for reviewing the 
same. ` 


(2) Where a State Government has 
failed to dispose of an application for 
the grant or renewal of a certificate of 
approval or prospecting licence ofa 
mining lease ithin the period pres- 
cribed therefor in these rules, such 
failure shall, for the purpose of these 
rules, he deemed to be a refusal to 
grant or renew such certificate, 
licence or lease, as the case may be, and 
any person aggrieved by such failure 
may, within two months of the expiry 
of the period aforesaid: apply to the 
Central Government for reviewing the 
Case. ‘ 


(3) An application for review under 
this rule may be admitted after the 
period ‘of limitation prescribed under 
this rule, if the applicant satisfies the 
Central Government that he had suffi- 
cient cause for not making the applica- 
tion within the said period.” .. . 


41. A further amendment to that rule 
57 (2) was made on 31st August 1957. 
The concerned notification No. S.R.O. 
2753 reads : zei 


“In exercise of the powers conferred 
by section 5 of the Mines and Minerals 
(Regulation and Development) Act, 
1948, the Cemral Government hereby 
makes the following further amendment 
in the 'Mineral Concession Rules, 
1949, namely : 


Provided that any such application 
pending with the State Government 
on the 14th September, 1956, and 
remaining undisposed of on the 24th 
August, 1957, shall be disposed of by 
the State Government within six months 
from the latter date.” 


12. On 16th April, 1957, the Ist respon- 
dent filed another review petition before 
the Central Government: On 26th 
September, 1957, that petition was dis~ 
missed by ihe Central. Government as 
being premature. The relevant portion 
of that order reads: ; 


“With reference to your application 
dated 16th April, 1957, on the above 
subject, I am directed to invite your 
attention to this Ministry’s notification 
No. MII-152 . (26)/57 dated the 2lst 
August, 1957 (copy enclosed) amending 
the Mineral Concession Rules, 1949. 
It will be noticed therefrom that the 
application for concession received by 
the State Government prior to the 4th 
September, 1956 and remaining undis- 
posed of on the 31st August, 1957, shall 
he disposed of by them within six 
months from the latter date. Your 
application for review is therefore 
premature at this stage and in case 
your application for mining lease is not 
disposed of by the State Government 
within the prescribed period you may 
apply to the Central Government at 
the appropriate time.” 


13. While making this order, evidently 
the Central Government had overlooked 
its earlier order dated 18th July, 1956. 


14. After the aforementioned order of 
the Central Government, the Ist res- 
pondent moved the High Court of Andhra 
Pradesh under Article 226 of the Consti- 
tution in Writ Petition No. 888 of 1957, 
seeking a writ of mandamus to the State 
Government of Andhra Pradesh to dis- 
pose of his application for lease made on 
15th September, 1953, expeditiously. To 
that petition he made only the State of 
Andhra Pradesh as the respondent. 
Neither the Central Government nor the 
appellant herein were parties to that 

tition. That petition came up for 
earing before Basi Reddy, J. on 4th 
November, 1958. At the hearing the 
learned Government Pleader who appear- 
ed for the State Government conceded 


‘that the application of the petitioner for 


mining leaseon 15th September, 1953, had 
not heen disposed of by the State Govern- 
ment in the nianner prescribed by rule 17 
of the ‘Rules’ but he contended that 


‘that application must be deemed to have 


been rejected in view of rule 57 (2). The 
learned Judge rejected that contention 
with’ the following observations: 


“ In my opinion this deeming provision 
is intended for the benefit of the appli- - 
cant and does not relieve the State 
Government from performing the statu- 
tory functions imposed on it by rules 


17 (1) and 17 (2) viz., of granting or 
refusing the licence, and in case of 
refusal of recording in writing the 
reasons for the refusal and of refunding 
the application fee.” 


15. He accepted the petition and issued 
the mandamus prayed for. 


16. During the pendency of the writ 
petition No. 888 of 1957, the lst respon- 
dent filed another writ petition on 16th 
December, 1957, seeking the very relief 
that he had sought in his earlier writ 
petition. That petition was disposed of 
by Bhimasankaram, J., on 20th August, 
1959, with these observations :— 


“ It is stated hy the learned ILI Govern- 
ment Pleader that the Government is 
prepared to dispose of the application 
of the petitioner on the merits without 
relying upon rule 57 (2) of the Mineral 
Concession Rules, 1949. In the cir- 
cumstances, the petitioner does not 
want to press his petition. The writ 
petition is accordingly dismissed. There 
will be no order as to costs.” , . 
17. The State Government by its’order 
dated 27th May, 1961, granted on 
mining lease to the respondent all the areas 
for which he had applied on 15th Sep- 
tember, 1953, less those areas which had 
been earlier leased- out to others. 


18. Agegrieved by the above order, the 
appellant moved the Central Government 
under rule 57 on 7th July, 1961, for review- 
ing the said order. Even before that he 
had moved the Andhra Pradesh High 
Court under Article 226 of the Consti- 
tution on 13th June, 1961, to issue a writ 
of mandamus to the State Government to 
consider his application for mining lease 
in preference to that of the lst respon- 
dent as according to him the Ist respon- 
dent’s application should be deemed to 
have been rejected under rule 57 (2). 
The High Court rejected that application 
observing that the appropriate course 
for him was to move the Central Govern- 
ment under rule 57 against the order of 
the State Government. Thereafter on 
15th February, 1965, the Central Govern- 
ment allowed the review petition filed by 
the appellant and set aside the grant 
made in favour of the lst respondent on 
27th May, 1961. It came to the conclu- 
sion that the applications made by the 
appellant, the lst respondent, as well as 
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others which were pending before the 
Andhra Pradesh Government should be 
deemed to_have been rejected on the Ist 
March, 1958, in view of rule 57 (2). 
Aggrieved by that order the lst respon- 
dent filed Writ Petition No. 464 of 1965 
praying that the High Court may be 
pleased to call for the relevant records 
from the Central Government by issui 

a writ of certiorari and quash the order of 
the Central Government and issue a fur- 
ther writ to the Central Government and 
to the State Government to grant the lease 
asked for by him. During the pendency 
of that petition the appellant filed Writ 
Petition No. 602 of 1965 seeking a writ 
of mandamus against the Central Govern- 
ment and the State Government to grant 
him the mining lease for which he had 
applied. The High Court has allowed 
the writ petition filed by the Ist respon- 
dent and dismissed that of the appellant. 
Hence these appeals. 


19. So far as Civil Appeal No. 2122 of 
1969 is concerned there is no merit in the 
same. No ground in support of that 


appeal was urged before us. Hence it 
fails and it is dismissed. i 
20. In Writ Petition No. 464 of 1965, 


from which Civil Appeal No. 2121 of 
1969 arises, the High Couri set aside the 
order of the Central Government on 
various grounds and upheld the grant 
made by the State Government in favour 
of the lst respondent. We shall now 
proceed to consider the correctness of the 
reasons given by the High Court in 
support of its’ order. 


21. The High Court was of the opinion 
that rule 57 (2) was enacted only for the 
benefit of the applicants for lease, licence 
etc., so that they may have an early 
opportunity to move the Central Govern- 
ment for appropriate orders. In the view 
of the High Court that rule does not take 
away the power of the State Government 
to dispose of the applications made for 
mining lease etc., even after the period 
prescribed expires. In support of this 
conclusion, it relied on the decision of the 
Patna High Court in Dey Gupta & Co. v. 
State of Bihar and another’, as well as on 
J., in Writ 
Petition No. 888 of 1957, to which refe- 
rence has already been made. Neither 





1. A.LR. 1961 Pat. 487. 
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the Patna decision nor the judgment of 
Basi Reddy, J., nor the decision under 
appeal gives any cogent resason in appo 
of the conclusion that the deemed dis- 
missal under rule 57 (2) does not take away 
the right of the State Government to 
grant the lease asked for. The Patna 
High Court in support of its conclusion 
observed: 


“ No doubt, reading rule 28 (1-A) with 
rule 57 (2) of the Rules, it is clear that, 
if the State Government fails to dis- 
pose of an application for the grant of 
a mining lease within nine months, it 
must be deemed to have heen refused 
by it. 

But this provision is made, in my 
opinion, only for the purpose of filing 
a review application before the Central 
Government, so that an applicant 
desirous to have a mining lease may 
not have to wait unnecessarily for a 
long period without any order being 
passed on his application. That how- 
ever, does not mean that after the 
lapse of nine months from the date of 
receipt’ of the application, the State 
Government ceases to have jurisdiction 
over the matter so as not to pass any 
order on any application after the 
lapse of nine months from the date of its 
receipt. ý 


The ression ‘‘deemed to he a 
refusal”? in rule 57 (2) is only for the 
purpose of a review application to be 
filed before the Central Government, 
and it is not a part of rule 28 (1-A): 
In this view of the matter the legality 
of the order passed. by the State Govern- 
ment granting a mining lease to res- 
pondent No. 2 cannot be challenged on 
the above ground.”’ 


22. We think that these observations are 
not correct. If it is otherwise, even when 
a review petition is pending before the 
Central Government under rule 57, the 
State Government can make an order on 
the application made and thus compel 
the parties to file another review petition. 
Further, if the Central Government gives 
one direction in the review petition and 
the State Government passes an incon- 
sistent order in the original petition, 
there is bound to be confusion. If we 
read rule 28 (1-A) and rule 57 (2) to- 
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gether, there is hardly any doubt that 

after the period prescribed,. the State 

Government is incomepetent to deal with 

the applications pending hefore it. Accor- 

ding to rule 57 (2), where a State Govern- 

ment has failed to dispose of an appli- 
ing L 








giv 
rule 28 (1-A) requiring it to dispose off 
the applications within 9 months of the 

ipt of those applications, there can be}: 
t if the State Govern- 


purpose of rule 28 as well as rule 57.), 
The High Court was wrong in thinking 
that in the absence of a provision pro- 
viding for deemed rejection in rule 28 
(1-A), the contravention of that rule does 
not take away the jurisdiction of the State 
Government. That conclusion ignores! 
the words in rule 57 (2) that deemed! 
rejection is ‘‘for the purpose of these 
rules.” In view of those words in rule 
57 (2), it was unnecessary for’ the rule 

ing authority to prescribed in rule 
28 (1-A) the consequencesof the failure 
on the part of the State Government to 
implement the mandate of rule 28 (1-A).| 
Hence, in our opinion, the Central Govern- 
ment’s decision that the applications 
made by the appellant, the Ist respondent 
and others for mining ‘lease should be 
deemed to have been refused on Ist 
March, 1958, is correct. Therefore the 
High Court was wrong in quashing the 
order of the Central Government on that 
ground. 


23. The High Court was also wrong in: 
opining that in view of the representations 
made by the learned Government Pleader 
before Bhimasankaram, J.,on 25th August,. 
1959, in Writ Petition No. 1237 of 1957, 
the State Government is estopped from 
contending that the application made by 
the lst respondent on 15th September, 
1953, must be deemed to have been 
refused. There can be no estoppel against 
a statute. Rule 28 (1-A) and rule 57 (2) 
are statutory rules. They bind the 
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Government as much as they bind others. 
The requirement of those rules cannot be 

aived by the State Governments. There- 
fore the fact that the learned Government 
Pleader represented to the Court that the 
petition filed by the lst respondent on 
15th September, 1953, was still pending 
disposal cannot change the legal posi- 
tion nor could it confer on the State 
‘Government any power to act in con- 
travention of ihose rules. 


‘24. Yet another ground relied on. by 
the High Court is that in view of the writ 
issued by Basi Reddy, J., in Writ Petition 
No. 888 of 1957, the State Government 
was bound to consider the application of 
the lst respondent and therefore the deci- 
sion of the State Government taken in 
obedience to the order of the High Court 
could not have been set aside by the 
‘Central Government. It is true that 
Jas far as the State Government is con- 
cerned the writ issued was binding whe- 
‘Ither the decision rendered by the Court 
was correct in law or not; but then that 
‘decision will not bind cither the appel- 
‘lant herein or the Central Government 
ho were not parties to that writ petition. 
It isnot a judgment in rem. In obedience 
to the writ issued by the Court, the State 
Government did consider the application 
fof the Ist respondent. It granted him 
the lease asked for by him. Therefore 
the State Government has complied with 
the direction issued to it by the High 
Court. The Central Government had 
{been constituted as the revisional authority 
junder rule 57. That anthority is a 
quasi-judicial body created by statu- 
jtory rules. It is bound by law to dis- 
icharge the dutiesi mposed on it by rule 57. 
Therefore it had to obey the mandate 






of rule 57. In so doing, it cannot be said 


‘lof 1957 to which, as pointed out before, 
the appellant was not a party and the 
order made in which could not be binding 
either on the Central Government or the 
appellant. 


"25. For the reasons mentioned above, 
we allow Civil Appeal No. 2121 of 
1969 and set aside the order of the High 
Court and dismiss the Writ Petition No. 
464 of 1965, but in’ the circumstances of 
the case, we make no order as to costs in 

- these appeals. - — ` 
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Orper.—In accordance with the opinion 
of the majority Civil Appeal No. 2121 
of 1969 is allowed and Civil Appeal No. 
2122 of 1969 is dismissed. No order as 
to costs in these appeals. 


V.K. 


C.A.Ne. 2121 
of 1969 allowed. 
C.A.No. 2122 of 

1969 dismissed. 


THE SUPREME COURT OF INDIA. 


Present :—J. C. Shah, K. S. Hedge and 
A. N. Grover, JJ. 


R. M. Ramanathan Chettiar Appellant * 
ve 


Commissioner of Income-(ax, 
Madras Respondent. 
Income-tax Act (XI of 1922), sections 4 (1) 
(c), 23 (5)}—Assessee, a non-resident 
partner in a registered resident firm— 
Entire income of firm accruing outside 
India—Assessee’s share in the income of 
firm—Whethzr liable to be excluded from 
his total income. i 


The asséssee was a non-resident indivi- 
dual. During the previous year ending 
12th April, 1956 relevant to the assess- 
ment year 1956-57, he was a partner 
of a registered resident firm which 
carried on money-lending business in 
India and Malaya. The entire income 
of that firm for the assessment year in 
question accrued outside India. The 
assessee’s share in the income of the firm 
came to Rs. 62,612 the whole of which 
was foreign income. The assessee had 
also incurred a loss of Rs. 8,484 in his 
own business at Madras. While assessing 
the assessee the Income-tax Officer 
set-off the loss in the assessee’s Madras 
business against the foreign income and 
assessed him at the maximum rate as 
the assessee had not filed a declaration 
in terms of the proviso to section 17 (1) 
of the Income-tax Act, 1922. The Appel- 
late Assistant Commissioner and the 
Tribuna! confirmed the assessment. The 
High Court answered the reference 
against the assessee. On appeal to the 
Supreme ‘Court, i 
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Held, that a- non-resident partner of a 
resident firm was not entitled to exclude 
from his total income such proportionate 
share of the profits of the said firm which 
accrued or arose to it outside taxable 
territories, under section 4 (1) (c) of the 
Act. ; {Para 4.] 


Appeal by Special Leave from the Judg- 
ment and Order, dated the 30th June, 
1965, of the Madras High Court in Tax 
Case No. 113 of 1962. 


K. : Srinivasan and T. A. Ramachandran, 
Advocates, for Appellant. 


Jagadish Swarup, Solicitor-General of 
India (G. C. Sharmaand B. D. Sharma, 
Advocates, with him), for Respondent. 


The Judgment of the Court was deli- 
vered by 


Grover, J—This is an appeal by Special 
Leave against a judgment of the Madras 
High Court rendered in its advisory 
jurisdiction in a case stated under 
section 66(1) of the Income-tax Act, 1922, 
hereinafter referred to asthe “Act”. 
The appellant was , a non-resident 
individual. During the previous year 
ending 12th April, 1956, relevant to the 
assessment year 1956-57, he was a partner 
of a registered resident firm which carried 
on money-lending business in India and 
Malaya. The entire income of that firm 
for the assessment year in question 
accrued outside India. The appellant’s 
share in the income of the firm came to 
Rs. 62,612 the whole of which was foreign 
income. The appellant had also incurred 
a loss of Rs. 8,484 in his own business at 
Madras. While assessing the appellant 
the Income-tax Officer set-off the loss in 
the appellant’s Madras business against 
the foreign income and assessed him at 
the maximum rate as the appellant had 
not filed a declaration in terms of the 
proviso to section 47 (1). The Appellate 
Assistant Commissioner confirmed the 
assessments. An appeal was taken to the 
Appellate Tribunal but it failed. Two 
questions of law were referred by the 
Tribunal : s 

Ř“ ment made on the 

Mea a by including in his 

total income his share of foreign income of the 

resident firm of Messrs. K. V.Al.Rm. Rm, 

Ramanathan Chettiar, is valid in law, _ 

s-4 


-is a registered firm and its 
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(2) Whether the levy of the tax at the 
maximum rate is correct ?” 


2. The High Court answered the ques- 
tions referred: against the assessee on 
the ground that the points were covered 
by its previous decision in Gnanam @& 
Sons v. Commissioner of Income-tax, 
Madras?. 


3. The argument which was raised before 
the Madras High Court inthe above case 
(Gnanam' & Sons!) was based largely on 
a reading of two provisions ofthe Act. 
Under section 4 (1) (c) when a person 
was not resident in the taxable territories 
the income, profits and gains which 
accrued or arose to him without the 
taxable territories were not to be included 
in his “ taxable income ” unless they were 
brought into orreceived by him in the 
taxable territories. Sub-section 5 (a) of 
section 23 was intended to tax the total 
income of each partner of the firm 
including therein his share of its income, 
profits and gains of the previous year. 
The argument raised was that this 
concept of the total income must be 
carried into the second proviso to sec- 
tion 23 (5) (a) relevant to a non- 
resident partner. It would, therefore, 
mean that this income arose wholly 
outside the taxable territories and had 
to be excluded by virtue of the opera- 
tion of section 4 (1) (c) of the Act. 


4. Under section 23 (5) when the assessee 
income 
has been assessed the income-tax payable 
by itself shall be determined and the 
total income of each partner of the firm 
including therein his share of its profits 
and gains of the previous year shall be 
assessed and the sum payable by him on 
the basis of such assessment shall be 
determined. The provisions relating to 
payment of income-tax by the firm itself 
were introduced by the Finance Act, 
1956. The position before 1956 was that 
where the firm was registered the firm 
did not itself pay the tax and therefore 
each partner’s share in the firm’s profits 
was added to his other income and the 
tax payable by each partner on the basis 
of his total income was determined and 
the demand was also made on the 
partners individually. After 1956 income- 





1, (1961) 43 LT.R. 485. E 


46 


tax at low rates became chargeable on the 
gistered firms but the partners con- 
tinued to be assessed individually in 
the same way as before. There can be no 
manner of doubt that the unit of assess- 
ment was the registered firm and when it 
was assessed and its total income 
computed the individual partners were 
taxed under section 23 (5) (a) on their 
respective shares of the firm’s income. 


4. The Privy Council in Seth Badri Das 
Daga and another v. Commissioner 
of Income-tax, Central and United Pro- 
vinces?! took the view that a non-resident 
partner ofa resident firm was not entitled 
to exclude from his totalincome such 
proportionate share ofthe profits of the 
said firm which accrued or arose to it 
without British India, under section 4 (1) 
(c) of the Act. In Gnanam & Sons’ case*, 
the Madras High Court relied on this 
decision and repelled the argument 
raised on behalf of the assessee that the 
second proviso to section 23 (5) (a) 
called for the determination of the total 
income ofthe non-resident partner. It 
was held that on the language of the 
proviso there was no ground for com- 
puting the income of the non-resident 
partner with reference to section4 (1) of 
the Act and for excluding income derived 
without the taxable territories by the 
operation of section 4 (1) (c). 


5. A faint attempt was made to assail 
the correctness of the decision of the 
Privy Council in Seth Badri Das’s case} 
but the discussion of all the relevant 
provisions by their Lordships is, with 
respect, so clear and cogent that we are 
unable to find any infirmity or flaw 
therein. It is not disputed that if that 
decision lays down the law correctly this 
appeal must fail. 


6. It is therefore dismissed with costs. 
T.K.K. 





Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Presenr.—7. M. Shelat, C. A. Vaidialingam 
and I. D. Dua, F}. 


Sree Raja Kandregula Srinivasa Jagan- 
nadharao Panthulu Bahadur Garu (dead) 
by his legal representatives 

Appellants* 


a 


The State of Andhra Pradesk and others 
Respondents. 


Andhra Pradesh (Andhra Area) Estates Land 


(Reduction of Rent) Act (XXX of 1947), 
sections 3 (2) and 8 (i)—Civil Procedure 
Code (V of 1908), section g—Furisdic- 


tion of civil Courts—Exclusion of in 
respect of decisions by special tribunals— 
Principles—Orders under section 3 (2) on 
the basis of the recommendation of the Special 
Officer—Special Officer's recommendation 
itself based on irrelevant material—Suit in 
civil Court questioning validity of the order not 
excluded by section 8 (i). 


The general principle on which the juris- 
diction of civil Courts can successfully 
be excluded in respect of decisions by 
special Tribunals is well settled. The 
difficulty usually arises in its application 
to given cases. The exclusion of the 
jurisdiction of the civil Courts must 
either be explicitly expressed or clearly 
implied. Further, even if the jurisdiction 
is so excluded the civil Courts have 
jurisdiction to examine into the cases 
wheré the provisions of the Act have not 
been complied with or the statutory 
Tribunal has not acted in conformity 
with the fundamental principles of judi- 
cial procedure. {Para. 8.] 


Under section 2 of the Andhra Pradesh 
(Andhra Area) Estates Land (Reduction 
of Rent) Act, 1947 the Special Officer 
has an obligation to determine in respect 
of each village the average rate of cash 
rent per acre for each class of ryoti land 
in existence at the time of the commence- 
ment of the Act, such as, wet, dry and 
garden. This has to be determined on 
the basis of relevant materials. In the 
present case the determination of rent 





*C.As. Nos 1619 and 


1620 of 1968. 9th October, 1969. 
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by the Special Officer is solely based on 
the settlement register containing no 
entry in regard to the village in question. 
This material is irrelevant and cannot 
constitute a rational basis for foundi 
thereon the determination of the Specia 
Officer. His determination must, there- 
fore, be held to be based on no evidence, 
with the result that it must be held to 
be in violation of the fundamental prin- 
ciples of judicial procedure. A fortiori 
the order of the Government made 
under section 3 (2) exclusively on the 
basis of the recommendation of the 
Special Officer must in consequence he 
held to be not in conformity with the 
provisions of the Act and therefore out- 
side the purview of section 3 (2) of that 
Act. Section 8 (i) would accordingly 
be inapplicable and the jurisdiction of 
civil Courts to entertain a suit question- 
ing the legality of the order under section 
3 (2) is not excluded. [Para. 14.] 


Appeals from the Judgment and Order 
acid the 17th April, 1964 of the Andhra 
Pradesh High urt in Appeal Suits 
Nos. 21 of 1959 and 362 of 1958, respec- 
tively, 

D. Narasaraju, Senior Advocate, (B. 
Parthasarathy and Subba Rao, Advocates, 
and M/s. J. B. Dadachanji 8Co., Advocates, 
with him), for Appellants (In both the 
Appeals). 

A. V. Rangam, Advocate, for Respondents 
Nos. 1 to 3 (In both the Appeals). 


K. R. Chaudhuri and K. Rajendra Chaudhuri, 
Advocates, for Respondent No. 6 (In both 
the Appeals. 
The Judgment of the Court was delivered 
by 
Dua, #.—These two 
Appeals Nos. 1619 and 68) on 
certificate by the High Court arise out 
of the same suit and are directed against 
a common judgment and decree of the 
High Court disposing of two cross-appeals 
resented in that Court and will, there- 
ore, be disposed of by one judgment. 
The principal question canvassed lies 
within a narrow compass. It relates to 
the jurisdiction of the civil Courts to 
entertain and decide the present suit 
questioning the legality of the notification 
Exhibit A-13 dated 2nd November, 
1948, reducing the rates of rent in respect 
of the delta dry ryoti lands in village 
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Kalipatnam under the Madras Estates 
Land (Reduction of Rent) Act XXX of 
1947 (hereafter called the Reduction 
of Rent Act). The trial Court decreed 
the suit in part but the High Court to 
which both parties preferred appeals held 
that the civil Courts had no jurisdiction 
to entertain the suit. It is this short 
question which requires determination in 
these appeals. 

2. It is unnec to state at length 
the past history of the landed estate in 
question. The necessary relevant facts 
in brief may only be mentioned’ Shree 
Raja Kandregula Srinivasa Jagannadha 
Rao Panthulu Bahadur was the Inamdar 
of village Kalipatnam in Narsapuram 
Taluk in the West Godavari District, 
On 2nd November, 1948, the Govern- 
ment issued a notification (Exhibit A-13) 
under section 3 (2) of the Reduction of 
Rent Act reducing the rates of rent pay- 
able in respect of delta dry ryoti fans in 
Kalipatnam village. The Inam Settle- 
ment Officer, Vijayawada, then took 
proceedings to determine whether Kali- 
patnam was an “ inam estate ” as defined 
in section 2 ee the Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act XXVI of 1948. After inquiry he 
made the order dated 31st May, 1950 
(Exhibit A-1) holding that the suit village 
was an inam estate. Feeling aggrieved 
by these two orders the appellant insti- 
tuted the suit, out of which the present 
appeals arise. The short question can- 
vassed before us, as observed earlier, 
is whether the civil Courts have juris- 
diction to entertain the suit. 


3. It may he stated at the outset that 
the appellant’s Counsel conceded at the 
bar that the question as to the kind of 
grant can only be decided by the Tribunal 
appointed under the Reduction of Rent 
Act and civil Courts have no jurisdiction 
to adjudicate upon such a controversy. 
The suit challenging the validity of 
Exhibit A-1 declaring Kalipatnam village 
as an inam estate was accordingly con- 
ceded to be incompetent. Challenge 
to Exhibit A-1 was thus not pressed in 
this Court. It was, however, submitted 
that any finding by the civil Court on 
the kind of grant would have to be com- 
pleltely ignored by the Tribunal while 
considering this question under the 
Reduction of Rent Act. The submission 
seems to us to be justified, 
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4. We are thus left only with the relicf 
sought in respect of Exhibit A-13. The 
appellant questioned the validity of this 
notification on the ground that it cannot 
be considered in law to have been made 
under section 3 (2) of the Reduction of 
Rent Act so as to be immune from chal- 
lenge in the civil Courts. In order to 
appreciate and determine this argument it 
is desirable to turn first to the provisions 
of the Reduction of Rent Act. This Act 
was enacted in order to provide for the 
reduction of rents payable by ryots in 
estates governed by the Madras Estates 
Land Act, 1908, approximately to the 
level of the assessments levied on lands 
in ryotwari areas in the neighbourhood 
and for the collection of such rents 
exclusively by the State Government. 
The purpose of collection cf rent exclu- 
sively by the State Government was 
added in 1951 with retrospective effect. 
The heading of the Act, as originally 
enactéd, was changed, on the creation 
of Andhra Pradesh, to Andhra Pradesh 
(Andhra Area) Estates Land (Reduction 
of Rent) Act XXX of 1947. Suitable 
adaptations necessitated by the creation 
of the -eparate Andhra Pradesh were also 
duly made. Section 2 of this Act which 
empowers the State Government to 
appoint a Special Officer for any estate 
or estatcs for the purposes of recomm:nd- 
ing fair and equitable rates of rent for 
the ryoti land provides as under: 


“Appointment of Special Officer to recommend 
rates of rent in estates.— 


2 (i) (a); The State Government may 
appoint a Special Officer for any estate 
or estates for the purpose of recommend- 
ing fair and equitable rates of rent for 
the ryoti land in such estate or estates ; 
(b) The Special Officer so appointed 
shall also recommend fair and equitable 
rates of rent for all lands in such estate 
or estates which hecame ryoti lands 
after the commencement of the Act. 


(ii) The Special Officer shall first 
determine in respect of each village 
(hereinafter in this section referred to 
as ‘ principal village ”) in an estate:— 
(a) the average rate of cash rent per 
acre prevailing at the commencement 
of this Act for each class of ryoti land 
which was in existence in the principal 
village at such commencement, such 
as wet, dry and garden: 
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Provided that where no cash rents are 
prevalent in the principal village in 
respect of any class of land, the Special 
Officer shall determine the average 
rate of cash rent per acre prevailing 
at, such commencement for such class 
of land in the nearest village in the 
estate in which cash rents are prevalent 
for such class of land and in which 
conditions are generally similar to 
those obtaining in the principal village, 
or where there is no such village in 
the estate, in the nearest village in 
the nearest estate in respect of which 
village both the requirements specified 
above are satisfied; 


(b) the average rate of assessment per 
acre prevailing at such commencement 
in respect of each of the said classes of 
land in the nearest ryotwari area in 
which conditions are generally similar 
to those obtaining in the principal 
village. 


(3) The Special Officer shall then 
compare the average rates of cash 
rent as determined under clause (a) 
of sub-section (2) with the average 
rates of assessment as determined under 
clause (b) of that sub-section, and after 
making due allowance for any difference 
in the conditions prevailing in the 
two cases, and also in cases falling under 
the proviso to clause (a) of sub-section 
(2) for any difference in the conditions 
prevailing in the village referred to 
in that proviso and in the principal 
village, determine (i) the extent, if 
any, to which the rates of rent payable 
for each class of ryoti land in the princi- 
pal village should, in his opinion, be 
reduced and (ii) the rates of rent pay- 
able for each such class of lands after 
such reduction. 


Explanation I. The Special Officer 
shall have power only to determine 
that the rents payable for any class of 
ryoti land in the principal village shall 
be reduced; and he shall have no 
power to determine that such rents 
shall be enhanced. 


Explanation II. The extent of reduc- 
tion, if any, determined by the Special 
Officer under this sub-section shall also 
apply where rent in the principal 
village is paid in kind or on the esti- 
mated value of a portion of the crop 
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or at rates varying with the crop, 
whether in cash or in kind, or part 
in one of these ways and partly in 
another, or partly in one or more of 
these Special Officer shall also deter- 
mine the rent payable, whether in 
kind or in cash or partly in kind and 
partly in cash, as the case may be. 


(3-A) In the case of lands in an estate 
which became ryoti lands after the 
commencement of this Act, the Special 
Officer shall determine for each class 
of such lands in the principal village 
the rates of rent per acre payable there- 
of under this Act. The rates of rent 
so determined shall be the same as those 
fixed under sub-section (2) of section 3 
for similar ryoti lands in the same 
village : 

“Provided that where the rates of 
rent payable in respect of ryoti lands 
in the principal village have not been 
fixed under sub-section (2) of section 3, 
or where there are no similar ryoti 
lands in the principal village, the races 
of rent so determined shall be the same 
as those fixed under sub-section (2) 
of section 3 for similar ryoti lands in 
the nearest village in the estate. or, 
if there is no such village, in the nearest 
village in the nearest estate in which 
conditions are generally similar to 
those obtaining in the principal 
village. 


(4) Where the conditions in a group 
of two cr more villages in an estate are 
generally similar the Special Officer 
may perform the functions unde: sub- 
sections (2), (3) and (3-A) in respect of 
such group of villages as a whole 
instead of separately in respect of 
each village in the group.” l 


5. Section 3 so far as relevant for our 
purpose may now be reproduced. 


“ Power of State Government to reduce 
rates of rent afler considering Special 
Officer’s recommendations—3 (i) After 
completing his work in any estate, 
the Special Officer shall submit his 
recommendations to the State Govern- 
ment through the Board of Revenue 
specifying in case of ryoti lands which 
were in existence at the commence- 
ment ofthis Act, (i) the extent, if any 
to which the renis for each class of 
of such lands in each village or group 


of villages in the estate, should in 
his opinion, be reduced and (ii) the 
rate of rent payable for each such class 
after such reduction, and in the case 
of lands in each village or group of 
villages in the estate which became 
ryoti land after the commencement of 
of this Act, the rate of rent determined 
by him in accordance with the pro- 
visions of sub-section (3-A) of section 2. 
k k ele £ F +k 


(2) After considering the recommen- 
dations of the Special Officer and the 
remarks of the Board of Revenue 
thereon, the State Government shall, 
by order published in the Fort. St. 
Ceorge Gazette, fix the rates of rent 
ayable in respect of each class of ryoti 
tiand) in each village in the estate” : 


“* Provided that where the rate of rent 
so fixed in respect of any class of ryoti 
lands which were in existence at the 
commencement of this Act, or in respect 
of any class of lands which became 
ryoti lands in any fasli year after such 
commencement exceeds the rate of 
rent payable in respect thereof at such 
commencement or in that fasli year, 
as the case may- be, only the latter rate 


~ of rent shall be payable in respect of 


such land.” 
k t k t kk OF Ok 


6. It is not necessary to reproduce 
the rest of the sections. Section 7 
empowers the State Government to make 
rules to carry out the purpose of the Act 
and section 8 ousts the jurisdiction of 
the Courts of law to question the validity 
of certain orders and proceedings. Section 
8 reads as under: 

“ Validity of certain orders and proceedings 

not to be question.— 

8. The validity of the following 
` orders and proceedings shall not be 

liable to be questioned in any Court 

of law:— 


(i) any order made under section 3 
‘sub-section (2); 


(ti) any recovery of rent effected by 
the Provincial Government under 
section 3, sub-section (4) or any pay- 
ment made by them to the landholder 
under the same sub-section; 

ee any order made under sections 
3-A) and (3-0); 
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(iti) any determination of the net 
income or average net income or 
average net income made under sec- 
tion 5, sub-section (2). 


7. The precise question requiring deci- 
sion by us is whether the present suit 
questioning the validity of the fixation of 
rent in Exhibit A-13 is excluded from the 
jurisdiction of the civil Courts by virtue of 
section 8 (i). There is no dispute that 
clause (i) the only relevant clause to be 
considered in this connection. The appel- 
lant’s learned Counsel submitted that the 
exclusion of jurisdiction of the Civil 
Courts cannot be extended to orders which 
were not made in strict compliance with 
the provisions of section 3 (2) because 
unless so made they cannot be considered 
to behit by section 8 (i). According to the 
respondents learned Counsel, on the other 
hand, Exhibit A-13 was made pursuant 
to the power conferred by section 3 (2) and 
is therefore covered by section 8 (i). He 
further submitted that there being a com- 
plete machinery provided by the statute 
itself for challenging the orders made in 
proceedings taken thereunder, the Civil 
Courts are precluded from considering 
the correctness of those orders. Accord- 
ing to him sections 3-A and 3-B provide for 
rectification of errors committed by the 
Special Officer and that looking at the 
statutory scheme it must be held that an 
order purporting to be made under sec- 
tion 3 (2) of the Reduction of Rent Act is 
immune from challenge in the civil Courts. 


8. The general principle on which the 
jurisdiction of civil Courts can successfully 
be excluded in respect of decisions by 
fae Tribunals is well settled. The 

ifficulty usually arises in its application 
to given cases. As observed by the Privy 
Council in Secretary of State v. Mask and 
Company the exclusion of the jurisdiction 
of the civil Courts must either be explicitly 
expressed or clearly implied. Further 
even if the jurisdiction is so excluded 
the civil Courts have jurisdiction to exa- 
mine into the cases where the provisions 
of the Act have not been complied with or 
the statutory Tribunal has not acted in 
conformity with the fundamental principles 
of judicial procedure. It is unnecessary 
to refer to other cases dealing with this 
question. We need only refer to the 


1, I.L.R.(1940) Mad. 599 : (1940) 2 MLL.J. 
140 : (1940) 67 I.A. 222, 
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recent decision of this Court in Dhulabhat 
and others v. The State of Madhya Pradesh 
and another’, in which after an exhaustive 
discussion of the case law the legal position 
was summarised by the Court speaking 
through Hidayatullah, C.J., as follows: 


“ (1) Where the statute gives a finality 
to the orders of the special Tribunal the 
civil Court’s jurisdiction must be held 
to be excluded if there is adequate 
remedy to do what the civil Courts 
would normally do in a suit. Such 
provision, however, does not exclude 
those cases where the provisions of the 
particular Act have not been complied 
with or the statutory Tribunal has not 
acted in conformity with the fundamen- 
tal principles of judicial procedure. 


(2) Where there is an express bar of the 
jurisdiction of the Court, an examina- 
tion of the scheme of the particular Act 
to find the adequacy or the sufficiency 
of the remedies provided may be rele- 
vant but is not decisive to sustain the 
jurisdiction of the civil Court. 


Where there is no express exclusion the 
examination of the remedies and the 
scheme of the particular Act to find out 
the intendment becomes necessary and 
the result of the inquiry may be decisive. 
In the latter case it is necessary to see if 
the statute creates a special right or a 
liability and provides for the determina- 
tion of the right or liability and further 
lays down that all questions about the 
said right and liabi ity shall be deter- 
mined by the Tribunals so constituted, 
and whether remedies normally asso- 
ciated with actions in civil Courts are 
prescribed by the said statute or not. 


(3) Challenge to the provisions of the 
particular Act as ultra vires cannot be 
brought before Tribunals constituted 
under that Act. Even the High Court 
cannot go into that question on a revi- 
sion or reference from the decision of the 


Tribunals; 


(4) When a provision is already declared 
unconstitutional or the constitutionality 
of any provision is to be challenged, a 
suit is open. A writ of certiorari may 
include a direction for refund if the 
claim is clearly within the time pres- 


1, (1969) 1 S.C.J. 925: (1968) 3 S.C.R.662. 


cribed by the Limitation Act but it is 
not a compulsory remedy to replace a 
suit. 


(5) Where the particular Act contains 
no machi for refund of tax collected 
in excess of constitutional limits or 
illegally collected a suit liés. 


(6) Questions of the correctness of the 
assessment apart from its :constitutiona- 
lity are for the decision of the authorities 
and a civil suit does not lie if the orders 
of the authorities are declared to be 
final or there is an express prohibition 
in the particular Act. In either case 
the scheme of the particular Act must 
be examined because it is a relevant 


enquiry. 


(7) An exclusion of the jurisdiction of 
the civil Court is not readily to be infer- 
red unless the conditions above set 
down apply.” 


9. According to the appellant’s counsel 
the first proposition covers the present 
case. He submitted that there is no statu- 
tory definition to which one can turn for 
the purpose of determining wet, dry and 
et es lands as contemplated by the 
Reduction of Rent Act. The matter has 
therefore necessarily to be! decided by 
holding an inquiry into the factual posi- 
tion. This, the counsel argued, was not 
done. We were taken through the 
relevant portions of Exhibit B-24 which is 
a report from the Special Assistant to the 
Special Officer for rent reduction. It is 
observed therein that there are no wet or 
garden lands in village Kalipatnam and 
that the entire land is delta in which 
wet paddy is raised under: Kalipatnam 
project and: The ryots, pay to the 
Government Rs. 5 per acre by way of 
water rate. It was emphasised by the 
appellant’s learned Counsel that the fact 
that wet paddy is raised in this land, which 
is described as delta dry and that water 
rate is paid to the Government, must con- 
clusively show that the land is not delta 
dry but wet. It is the factual position 
and not bare entry in the settlement 
register which should be the guiding factor. 
Support for this submission was also sought 
from the recent unreported decision 
of this Courtin O,K. Muthuswamy Mudaliar 
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and others v, State of Madras}, in which the 
following observations occur : 


“The mere fact that the lands are 
registered does not affect their 
value. The lands are fertile and are 
cultivated with wet crop. They are 
irrigable with the waters of the river 
Bhavani. Ther is abundant supply of 
water throughout the year. The land- 
owners had the right to take water for 
the irrigation of 400 acres.” 


10. In this connection the appellant’s 
learned Counsel also criticised the follow- 
ing observation in the judgment of the 
High Court: 


“In the Statements Exhibit B-5 and 
Exhibit B-6, furnished by the plaintiff 
himself, the classification of the land is 
shown as dry though it is also mentioned 
that the lands were cultivated with 
double crop of paddy. If a proprietor 
owns a certain land but does not own 
the water source from which water is 
being taken for irrigating that land, 
he will not bein a position to classify it 
as wet land for the benefit of claiming 
rent for himself in the same way as he 
would be if he owned a water source and 
supplied ‘‘ water therefrom as a guran- 
teed supply to lands registered under 
that source as ayacut. In the present 
case, water, was Government water 
which was brought from Government 
project,” 


11. On behalf of the appellant it was 
submitted that this observation is un- 
sound and is not supportable by any pro- 
vision of law. The respondents’ Counsel 
was unable to support this observation of 
the High Court. 


12. Reverting to Exhibit B-24 Kalipat- 
nam village was compared with Losara- 
gutlapadu, an adjacent village. In regard 
to that village also it is mentioned that 
there is an extensive wet cultivation in 
delta dry land under project channels as 
in Kalipatnam. Shri J. Sambamurthy, 
to whose inspection note, dated rst July, 
1948 reference is made in Exhibit B-24 
appeared as D.W. 5 and the Coursel took 
us through his statement. In cross- 
examination he deposed as follows : 


1. Civil Appeal Nos 1011-1016 of 1965 decided 
on 31st July, 1968, 
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“I cannot say whether there are 4,000 
acres of land which are double Gop 
land. There are some lands in whi 
double crops are grown. I cannot say 
their extent. There are small extents of 
garden lands. There are single crop 
lands under extension channel. All 
these lands are treated as dry lands rents 
reduced. The Kalipatnam is at the 
tail end ofthe delta...... The Losara- 
gutlapadu is in Bhimavaram taluk 
Yanamadula Drain intervenes Kalipat- 
nam and Losaragutlapadu. Gollavani- 
thippa lands have come under 
cultivation previously. It is part of 
Losaragutlapadu. I cannot say whether 
there are 11,000 acres of land uncultiva- 
ted in Losaragutlapadu. Probably it 
is forest area. There were small extents 
of land in Muthyalapalli and Vempa 
under the Project Channel. Exhibit 
B-4 shows that there are lands of double 
crop. Under the Act the plaintiff has 
to furnish a statement of lands, etc. The 
plaintiff’s agent furnished Exhibit B-6. 
The soil of Losaragutlapadu was exa- 
mined. This is contained in Exhibit 
B-24. The Settlement Officer classified 
the soils under contained Diglot 
Registers. An extract of it is contained 
in Exhibit B-24. I cannot say readily 
now without reference to Settlement 
Manual what the figures given in the 
Diglot Register are relating to the soils. 
That statement contained in the file 
relates to the Losaragutlapadu. A 
similar statement for Kalipatnam was 
not taken. Thereis no such statement 
-for that village. I did not write to the 
Settlement Department to prepare such 
a statement for suit village. I do not 

` know whether the Government analyse 
the soil through Agricultural Depart- 
ment before the project was started. I 
examined the soils at one or two places 
and I consulted the settlement register 
at that time. 1 cannot say whether 
those one or two places were under 
extension project. I remember I have 
taken description of the soil from the 
settlement register and Manual....I 
do not know about the construction of 
the project.” 


13. Shri J. Satyanarayana, Tahsildar, 
who appeared as D.W. 7 stated in his 
cross-examination that the lands in Kali- 
patnam were sanctioned with two crops, 


THR ‘MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) 


{1975 


though he could not say whether they 
were under cultivation since 1948. He 
was also unable to say whether the settle- 
ment register for Kalipatnam was 
available in Taluk Office. According 
to him water rate in the year 1958 was 
increased 50 per cent. for all lands includ- 
ing Kalipatnham. The cess was also 
increased proportionately. He was unable 
to explain the figures given under the 
description of the soil in Exhibit B-24 
and indeed he expressed his ignorance 
about the existence of any register for 
Kalipatnam on this subject. 


14. The appellant’s argument strongly 
pre before us was that the class of land 

ad been determined to be delta dry land 
exclusively on the basis of the settlement 
register which did not contain any entry 
with respect to Kalipatnam. The entry 
in the settlement register with respect to 
the soil of Losaragutlapadu could not be 
taken to cover the soil in Kalipatnam 
in the absence of evidence that the soil 
in these two villages was similar in this 
respect. Stress was also laid on the sub- 
mission that description in the settlement 
register could not be considered to be 
conclusive and that proper factual inquiry 
was necessary because the determination 
affects the appellant’s proprietary rights. 
The submission appears to us to possess 
merit. The Special Officer had an obliga- 
tion under section 2 of the Reduction of 
Rent Act to determine in respect of Kali- 
patnam village the average rate of cash 
rent per acre for each class of ryoti land in 
existence at the time of the commence- 
ment of ihe Act, such as, wet, dry and 
garden. This had to be determined on the 
basis of relévant material. The Special 
Officer, however, proceeded to found his 
determination only on the report of the 
Special Assistant (Exhibit B-24) which, as 
discussed above, only took into account 
the entry in the settlement register with 
respect to the soil of Losaragutlapadu. 
This really means that the determination 
of the Special Officer is solely based on the 
settlement register containing no entry in 
regard to Kalipatnam. This material is 
irrelevant and cannot constitute a rational 
basis for founding thereon the determina- 
tion of the Special Officer. His detetmina- 
tion must, therefore, be held to be based 
on no evidence, with the result that it 
must be held to be in violation of the funda 
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mental principles of judicial procedure. 
A fortiori the order of the Government 
made under section 3 (2) exclusively on 
the basis of the recommendation of the 
Special Officer must in consequence be 
held to be not in conformity with the pro- 
visions of the Reduction of Rent Act and, 
therefore, outside the purview of section 
3 (2) of that Act. Section 8 (i) would 
accordingly be inapplicable and the juris- 
diction of civil Courts cannot be excluded. 
The notification Exhibit A-13 must, 
therefore, be struck down as contrary to 
law and ultra vires the Reduction of Rent 
Act. i 


15. We accordingly allow the appeals 
with costs and strike down the report of 
the Special Officer as also the notification 
Exhibit A-13. As observed earlier chal- 
lenge to Exhibit A-1 was not pressed at the 
hearing by the appellant.. It would be 
open to the authorities concerned’ to 
proceed:: to reduce the rent in accordance 
with law. One set of costs, 


VE. Appeals allowed. 
THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


Present.—S. M. Sikri, G. K. Mitter, K. S. 
Hegde, A. N. Ray and P. Faganmohan 
Reddy, JJ. 
Lenart Schussler and another 

Appellants* 





a. 


The Director of Enforcement, New Delhi 
and another 
Respondents. 
(A) Defence of India (Amendment) Rules 
(1964), Rule 132-A—.No prosecution can be 
launched under, subsequent to its repeal. 
[Para. 6.] 


(B)<Penal Code (XLV of 1860), sections 
120-A and 120-B—Offence' under—Ingre- 
dients. 

By Majority: Sikri, Ray and Jagan Mohan 
Reddy, JJ. The. gist .of the offence 
defined in section 120-A, Penal Code, 
which is itself punishable as a substantive 
offence is the very, agreement between 
two or more persons to do or cause to be 
done an illegal act or a legal act by illegal 


* Cr. Appeals Nos 113 and 163 of 1969. 
gs 14ih October, 1969. 
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means subject however to the proviso 
that where the agreement is not an agree- 
ment to commit an offence the agree- 
ment does not amount to a conspiracy 
unless it is followed up by an overt 
act done by one or more persons in 
pursuance of such an agreement. There 
must be a meeting of minds in the doing 
of the illegal act or the doing of a legal 
act by illegal means. Ifin the furtherance 
of the conspiracy certain persons are 
induced to do an unlawful act without 
the knowledge of the conspiracy or tke 
plot they cannot be held to be conspira; 
tors, though they may be guilty of an 
offence pertaining to the specific unlaw- 


‘ful act. The offence of conspiracy is 


complete, when two or more conspirators 
have agreed to do or cause to be done an 
act which is itself an offence, in which 
case no overt act need be established. It 
is also clear that an agreement to do an 
illegal act which amounts to a conspiracy 
will continue as long as the members of 
the conspiracy remain in agreement and 
as leng as they are acting in accord and 
in furtherance of the object for which 
they entered into the agreement. 

[Para. 9.] 


In the present case on the allegations in 
the complaint A-2 asked A-1 to help 
him in acquiring foreign exchange abroad 
illegally and A-r agreed to help him. 
This agreement though initially may not 
have been an offence was nonetheless 
an offence subsequently but A-1 did not 
withdraw from it and was said to have 
continued to carry out that agreement. 
It would therefore appear that on the 
allegations contained in the complaint 
A-1 and A-2 could be charged with an 
offence under section: 120-B read with 
sections 4 (3), 5 (1) (e) and 9 of the 
Foreign Exchange Regulation Act. 

(Para. 11.] 


(C) Foreign Exchange Regulation Act (VII of 
1947), sections 4 (3), 5 (1) (6), 9, 21 (1) ond 
23 (1-A)—Scope of section 21 (1)—Conspiracy 
to aqcuire foreign exchange illicitly and retain- 
ing the same abroad without surrendering it to 
Government—If punishable under section 23 
(1-A) as contravening section 21 (1)—Charge 
under section 120-B, Indian Penal Code 

read with sections 4 (3), 5 (1) (¢) and g— 
Validity. 


The combined effect of the several pro- 
visions of section 21 of the Foreign 
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Regulation Act does not show 
that sub-section (1) thereof covers a case 
of criminal conspiracy similar to 
section 120-B, Indian Penal Code. 


Section 21 does not in terms deal with 
an agreement to commit an offence or a 
legal act in an illegal way but merely 

ovides that an agreement or contract 

y itself ought not to evade or avoid the 
provisions of the Act. The words 
‘directly or indirectly’ in the sub-section 
do not take in any agreement to do illegal 
act in future. [Para. 8.] 


Per Mitter, J. (Dissenting, Hegde, J. 
agreeing with him): The Foreign 
Exchange Regulation Act is a complete 
Code with regard to the procedure to be 
followed irrespective of the provisions 
of the Criminal Procedure Code. It is 
true that some of the powers contained in 
the Act are more drastic and are in addi- 
tion to similar powers contained the 
Criminal Procedure Code. But so far 
as the violation of the different provisions 
of the Act, or rule or direction or order 
made thereunder are concerned, the 
Act is a complete Code including in its 
ambit a criminal conspiracy to acquire 
foreign exchange abroad illicitly and 
retaining the same abroad by reason of 
the provisions of section 21 (1). 

[Para. 23.] 


A complaint under section 23 (1) (b) 
cannot be launched before the Director 
of Enforcement has taken up the adjudi- 
cation proceedings and made some inquiry 
in those proceedings and formed the 
opinion that it was necessary to have 
resort to the more drastic provision of 
conviction by a Court as envisaged by 
section 23 (1) (b). In the present case 
no such proceedings have been started 
eitber against A-1 or A-2, It would 
therefore appear that in respect of the 
substantive offences for contravention 
of the different sections of the Act, the 
Director of Enforcement cannot at present 
make a complaint as he has not followed 
the procedure Jaid down in section 23-D 
of the Act. It would be absurd to allow 
him to file a complaint for violation of 
section 21 (1) by making a charge under 
section 120-B, Indian Penal Code, when 
the overt acts alleged are contraventions 
of different provisions of the Act, punish- 


able only under section 23 (1) (b) by 
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following the procedure indicated in 
section 23-D. To allow the prosecution 
to be proceeded with at this stage would 
in effect be stultifying section 23 (1) (b) 
by allowing the establishment of com- 
mission of offences punishable only by 
following a procedure not yet adopted 
by the Director of Enforcement. 


[ Paras. 24 and 25.] 

When a statute makes unlawful that 

which was lawful before and appoints a 

specific remedy that remedy and not 
other must be pursued. 

[Para. 26.] 


Appeals from the Judgment and Order 
dated the 16th April, 1969 of Madras 
High Court in Criminal Miscellaneous 
Petitions Nos. 469 and 621 of 1969*. 


A, K. Sen, Senior Advocate, (N. C. 
Raghavachari, W. S. Setharaman and R. 
Gopalakrishnan, Advocates, with him), 
for Appellant (In Cr.A. No. 113 of 1969). 


M. C. Setaluad, Senior Advocate, (NW. C. 
Raghavachari, W. S. Setharaman and R. 
Gopalakrishnan, Advocates, with him), 
a (In Cr, A. No. 163 of 
1969). 


Jagdish Swarup,  Solicitor-General of 
India (R. H. Dhebar, B. D. Sharma and 
S. P. Nayar, Advocates, with him), for 
Respondents (In both the Appeals). 


The following Judgments were deli- 


vered : 


Faganmohan Reddy, F.—(Sikri and Ray, 
JJ. agreeing with him) (On behalf of 
S. M. Sikri, A. N. Ray and himself )—The 
Director of Enforcement, New Delhi, 
filed a complaint on 16th February, 
1969, before the Chief Presidency Mari 
trate, Madras against Lenart Schussler, 
accused 1, and M. R. Pratap, accused 2, 
Managing Director. The Rayala Corpo- 
ration Ltd., hereafter referred to as A-1 
and A-2 respectively under section 120-B 
Indian Penal Code and sections 4 (3), 
5 (1) (e) and g of the Foreign Exchange 
Regulation Act (VII of 1947) (herein- 
after called the Act). Two Crimin 

Miscellaneous Petitions, one filed by A-1 
being No. 469 of 1969 and the other 
filed by A-2 being No. 621 of 1969 for 
quashing the complaint were dismissed 


* (1969) M.L.W. (Crl.) 274. 
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by the Madras High Court by a common 
judgment against which these twc appeals 
by certificate have been filed. 


2. The complaint which is in respect of 
the acquisition of 88913. 9 Swiss Kronars 
in contravention of the Act states that 
on reliable information received by the 
Assistant Director of Enforcement, 
Madras that A-2 was utilising his posi- 
tion as Managing Director of the Rayala 
Corporation Ltd.,in acquiring foreign ex- 
change illicitly. On 20th December,1966, 
a search was conducted of the premises 
of the said company in the presence of 
A-2, Jaga Rao and the legal advisor of 
the company one Sita Ram. During 
the search certain documents were reco- 
vered and seized. one of which was a 
letter dated the 25th March, 1965, in 
Swedish language from the Associated 
Swedish Steels A. B. Sweden, known as 
ASSAB to A-r with the enclosures. 
The Rayala Corporation Private Ltd., 
was a concern manufacturing Halda 
typewriters for which purpose certain 
materials were being imported from 
Sweden. The firm with which initially 
the transactions were being entered into 
was known as A.B. Atvidabergs, later 
known as Facit AB, of which A-1, a 
Swedish national, has been the export 
manager. It is alleged that in August, 
1963, A-2 Jaga Rao and A-1 met together 
at Stockholm and agreed to a plan regard- 
ing purchase of certain raw materials, 
namely, Steel alloy sheets directly from 
ASSAB instead of purchasing them from 
Atvidabergs. At that meeting A-2 infor- 
med A-r that henceforth he would 
buy material on behalf of bis company 
from ASSAB instead on M/s. Atvidabergs. 
A-2 further informed A-1 that the arrange- 
ment made between him and the ASSAB 
was to over-invoice the value of goods by 
40 percent. of the true value and that he 
should be paid the difference of 40 per 
cent. on account of the aforesaid over- 
invoicing by crediting it to his personal 
account and that since under the laws of 
India this acquisition by him was unlaw- 
ful and had to be kept secret ,it should 
not be mentioned in the official corres- 
pondence of Messrs. Rayala Corporation 
with the Swedish firm. He requested 
the first accused: to help him in opening 
the account in Swenska Handels Banken, 
Sweden, in order not (only) to transfer the 
money lying to his credit in Atvidabergs 


but also to have further deposits to his 
personal account from ASSAB on account 
of the difference between the actual 
value and the over-invoiced value. A-I 
agreed to act as requested by A-2. 
A-2 made arrangement with ASSAB to 
intimate to A-1 the various amounts 
credited to A-2’s account and asked A-1 
to keep a watch over the correctness of 
of the account and to further intimate to 
him the account position from time to 
time through unofficial channels and 
whenever A-1 came to India, A-1 is 
said te have agreed to comply with this 
request. Subsequently in November, 
1965, A-1 came to India when he is said 
to have brought the incriminating letter 
dated the 25th March, 1965, which was 
seized. He is said to have also agreed 
at that time with A-2 to continue to help 
him to accumulate foreign exchange ille- 
gally in the same manner. In September, 
1966 also A-1 arrived at Madras where 
he stayed for a month and at that time 
also he brought further details of the 
account. The gravamen of the charge 
is set out in paragraph g of the complaint 
as follows:— 


“Thus it is clear that A-r and A-2 
agreed to commit illegal acts, namely, 
acquisition by A-2 of foreign 
exchange illicitly and retaining the 
same abroad without surrendering the 
same to the Government of India 
and also to defraud the Government 
of India of foreign exchange thereb 
contravening sections 4 (3), 5 (1) A 
and g of the Foreign Exchange 
Regulation Act and Rule 132-A of 
the Defence of India (Amendment) 
Rules, 1964 and further that between 
August 1963, and 1966 A-r and A-2 
in pursuance of the said agreement 
did commit acts in contravention 
of sections 4 (3), 5 (1) (e) and g of 
the Foreign Exchange Regulation 
Act and Rule 132-A of the Defence 
of India (Amendment) Rules, 1964 
and thereby committed offence punisha- 
ble under section 120-B of the Indian 
Penal Code, read with-sections 4 (3), 5 
(1) (e),and g of the Foreign Exchange 
Regulation Act and Rule 132-A of the 
Defence of India (Amendment) Rules, 
1964.” 

3. The complaint also refers to the fact 

that C.C. No. 8736 of 1968 had already 

been filed against the Rayala Corpora- 
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tion Private Ltd. In view of this refe- 
rence it is necessary, for a better appreci- 
ation of the issues involved in this 
petition, to give a brief account of the 
earlier proceedings taken by the Directo- 
rate of Enforcement in this regard. It 
appears that the earlier notice sent by 
the Enforcement Directorate dated the 
25th August, 1967, was for the contraven- 
tion of the Act in respect of 244, 713.70, 
Swiss Kronars alleged to have been 
deposited in A 2s bank account, which 
amount included 88,913.08 Swiss Kronars. 
This notice was followed by a further 
show cause notice under section 23 (3) 
of the Act dated the 4th November, 1967, 
to A-2 as to why he should not be prose- 
cuted in respect of 88,913.09 Swiss Kronars. 
A-2 in his reply of 13th November, 1967, 
to the show cause notice of the 26th 
August, 1967, denied the allegations. The 
Enforcement Director further issued 
another show cause notice dated the 15th 
November, 1967, to the other directors of 
the Corporation and its General Manager, 
Jaga Rao in continuation of the notice 
dated the 25th August, asking them to 
show cause why adjudication proceedings 
should not be instituted. On agth 
November, 1967, A-2 replied to the notice 
of the 4th November, 1967, denying the 
allegations. Thereafter on goth January, 
1968, the Director of Enforcement issued 
a notice to the Rayala Corporation to 
show cause why it should not be prosecu- 
ted for violation in respect of 88,913.09 
Swiss Kronars. Two months later, 
namely, on 16th March, 1968, a revised 
show cause notice was issued to the Corpo- 
ration and A-2 superseding the notice of 
25th August, 1967, and intimating to them 
that they were prosecuting the Corpora- 
tion and A-2 for the contravention of the 
Foreign Exchange Regulation Act in 
respect of 88,913.09 Swiss Kronars. 
Four days thereafter the Director of 
Enforcement filed a complaint against 
the Corporation and A-2 under rule 132-A 
ofthe Defence of India Rules and sections 
4 (1) 4 (3), and 5 (1) (6) of the Act. 
Both the Corporation and A-2 filed 
Criminal Misc. Petitions, being respec- 
tively Nos.978 and 980 of 1968, for quash- 
ing the complaint but the High Court of 
Madras dismissed these petitions in 
October, 1968. Two appeals by certifi- 
acte preferred against that order, being 
Criminal Appeals Nos. 18 and 19 of 1969, 
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were allowed by this Court on 23rd July, 
1969, setting aside the order of the High 
Court rejecting the applications under 
section 561-A of the Code of Criminal 
Procedure for quashing the proceedings 
against the appellants therein. While 
the above proceedings were pending, A-1 
who happened to be a passenger travel- 
ling by an aircraft from Singapore to 
Karachi via Palam was detained on 27th 
November, 1968, by the officers of the 
Office of the Enforcement Directorate 
when. the aircraft which had landed at 
Palam on 26th November, 1968, for 
refuelling had to be temporarily grounded 
due to engine trouble. On goth Novem- 
ber, 1968, the Enforcement Directorate 
served a notice for adjudication on A-I 
in his capacity as director of the Rayala 
Corporation which was purported to be 
in continuation of the previous adjudi- 
cation notice dated 25th August, 1967, 
issued to the company under section 23-C 
of the Act. These allegations were also 
denied by A-1 on the goth January, 1969 
and on 6th February, 196g A-1 filed a 
writ petition in this Court for the issue 
of a writ of habeas corpus. It is however 
unnecessary to narrate the various stages 
of this and the subsequent petitions for 
directing A-1’s release and for according 
him permission to leave this country for 
Sweden. The subsequent writ petition 
filed by him after the withdrawal of the 
first one filed on 5th February, 1969, 
came up for hearing along with these 
criminal appeals and this Court on the 
roth September, 1969, while allowing the 
writ ‘petition to be withdrawn passed a 
consent order permitting A-1 to depart 
from India provided he furnishes bank 
guarantee in the foreign exchange equi- 
valent of Rs. 1,50,000 in Swedish Kronars 
and on his undertaking to appear before 
the Chief Presidency Magistrate, Madras 
or any other Magistrate, to whom the 
complaint case might be transferred at the 
time of the disposal thereof. 


4. The main question in these appeals 
is whether A-1 can be charged in respect 
of acts alleged against hi in the 
complaint with an offence under section 
120-B, Indian Penal Code, or with offences 
under the several provisions of the Act 
and rule 132-A of the Defence of India 
Rules, read with section 120-B, Indian 
Penal Code. 
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5, Before considering this question it is 
necessary io mention that at the time of 
the alleged agreement between A-r and 
A-2 at Stockholm neither the Defence of 
India Rules nor the Foreign Exchange 
Regulation Act contained any provision 
specifically making it an offence for a 
a person resident in India to acquire 
foreign exchange abroad. Rule 132-A 
of the Defence of India Rules was added 
on 2īst January, 1964, by Defence of 
India (Amendment) Rules, 1964, by 
which dealings in foreign exchange by 
persons other than an authorised person 
were prohibited. This provision remain- 
ed in force till 31st March, 1965, when it 
was repealed. Section 4 of the Foreign 
Exchange Regulation Act was also 
amended as from rst April, 1965, so as 
to prohibit the buying or otherwise 
acquiring or borrowing or selling or 
otherwise transferring or lending to any 
person other than an authorised dealer 
any foreign exchange without the pre- 
vious general or special permission of the 
Reserve Bank. It is therefore apparent 
that at the time when the alleged agree- 
ment between A-1, A-2 and Jaga Rao is 
said to have taken place in Stockholm in 
A t, 1963, it was neither an offence 
under the Defence of India Rules nor 
under the Act to acquire foreign exchange 
in a foreign country. But it is contended 
by the learned Solicitor-General that 
pursuant to that agreement A-1 conti- 
nued to help and agreed to help even after 
it became an offence under the Defence 
of India Rules or under the Act and 
consequently no exception can be taken 
to the complaint against A-1. At any rate, 
section 21 (1) of the Act would cover such 
agreements which are offences and conse- 
quently the accused can be charged with 
section 120-B, Indian Penal Code. On 
the other hand, learned Counsel for the 
appellants Shri Asoke Sen submits that 
firstly, there was no mention of any 
allegation against A-1 in.the several show 
cause notices issued either to the Rayala 
Corporation or to the directors of that 
Corporation or to A-2 but it is an after 
thought brought about by the mechani- 
sation of Jaga Rao who was hostile and 
inimical to A-2; secondly, as it appears 
on the enquiry made by A-2 at the instance 
of the Enforcement Directorate from 
Swenska Handels Banken, Stockholm, 
that in fact there is no account as alleged 
either in the name of the Rayala Corpo- 
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ration or in the name of the Managing 
Director of the Rayala Corporation, 
that is A-2, there would be no basis for 
the complaint; and thirdly, the agree- 
ment alleged does not either come under 
section 12c-B, Indian Penal Code, or 
would amount to a contravention of any 
of the provisions of the Act including 
section 21 (1) thereof. It would not be 
necessary at this stage to go into these 
questions because what has to be seen 
is whether, assuming the facts as stated in 
the complaint to be true, A-1 and A-2 
could be charged with the offences specified 
therein. The answer to this question 
must depend upon the nature of the part 
which A-1 agreed to play in the acquisi- 
tion of the foreign exchange under which 
agreement he is said to have continued 
to participate in the conspiracy by 
rendering help to A-2 in acquiring foreign 
exchange even after 21st January, 1964 
and also is till after the amendment of 
section 4 (1) of the Act. 

6. Under section 120-B there must be 
an agreement between two or more 
persons to commit an offence or where 
the agreement does not amount to an 
offence in the doing of .an act which is 
legal, in an illegal way there should also 
be established an overt Act. In so far 
as the offence under rule 132-A of the 
Defence of India Rules is concerned, in 
1963 what Pratap did was not an offence, 
nor was it an offence under the Act as 
section 4 was amended with effect from 
ist April, 1965. In so for as any acts 
which may be considered to constitute 
an offence under rule 132-A of the 
Defence of India Rules, it has been held 
by this Court ia Rayala Corporation, etc. x. 
Director of Enforcement!, that no prosecu- 
tion can be launched for an offence under 
that provision subsequent to the repeal 
as there is no saving provision there- 
under. 

7. It is then contended that the agree- 
ment entered into in 1963 continued to 
be effective even after the acquisition of 
foreign exchange became an offence 
after the améndment of the Act on rst 
April, 1965 and at any rate after this 
amendment an agreement by A-1 to 
assist A-2 was again said to have been 
arrived at in Madras in 1965. It is, 
therefore, necessary to examine whether 
such an agreement would constitute an 
ee eee a 


1. Sings reported in A.J.R. 1970 S.C. 494, 
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offence and if so under what provision of 
law. The agreement in Madras has a 
reference to the initial agreement in 
Sweden. The alleged agreement bet- 
ween A-r and A-2, as set out in the com- 
plaint, can be briefly stated to consist of 
the following, namely, in August, 1963, 
A-2 asked A-1 to help him (a) to open an 
account in Swenska Handels Banken, 
Stockholm, (b) to get the money lying to 
A-2’s credit with Atvidabergs accumu- 
lated by him as a result of over-invoicing 
transferred to Pratap’s account with the 
bank and (c) to keep a watch on and check 
the correctness of the account of the 
acquisitions from time to time and not to 
mention anything in the official corres- 
pondence but to give information other- 
wise. Even in Madras in 1965. A-1 is 
alleged to have agreed to keep a watch 
on the account and bring him statements 
of the account. The offence by A-2 
under the Act would consist of getting 
the goods which the Rayala Corporation 
was purchasing over-invoiced by 40 per 
cent. so that permission to remit foreign 
exchange from India to the extent of the 
amount of the over-invoice could be 
obtained from the Reserve Bank and 
after money is received in Sweden by 
the Swedish company that company was 
to credit Pratap’s (A-2) account with 
40 per cent of the over-invoice price. 
If these facts are established, they cer- 
tainly amount to a contravention of 
clause (1) and clause (3) of section 4 
which provide that where any foreign 
exchange is acquired by any person other 
than by any authorised dealer for any 

ee purpose or where any person 
fas been permitted conditionally to 
acquire foreign exch-nge the said person 
shall not use the foreign exchange so 
acquired otherwise than for that purpose 
or as the case may be, fail to comply 
with any condition to which the permis- 
sion granted to him is subject, and where 
any foreign exchange so acquired cannot 
be so used or, as the case may be, the 
condition cannot be complied with, the 
said person shall without delay sell the 
foreign exchange to an authorised dealer. 
Now it is alleged that A-2 Pratap has in 
breach of this condition on which foreign 
exchange was released to the Rayala 
Corporation to pay the actual cost of 
the goods has not only not complied with 
the conditions on which the permission 
‘was granted but has also committed 
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default in not selling the foreign exchange 
so acquired by him without delay to an 
authorised dealer. 

8. Before dealing with the question 
whether the agreement of A-1 to help 
A-2 amounts to criminal conspiracy 
punishable under section 120-B, Indian 
Penal Code, it will be convenient first 
to dispose of the submission of the learned 
Solicitor-General that it is an’ agreement 
which contravenes the provisions of section 
21 (1) and is, therefore; punishable under 
23 (1-A) of the Act. It would appear 
that the all agreement between 
A-I and A-2 is not one which trans- 
gresses section 21 (1) of the Act. What 
section 21 (1) provides is that the pro- 
visions of the Act must be avoided or 
evaded by the agreement or contract 
itself. The contracts or agreements are 
those which are entered into during the 
course of commercial transactions and 
it is the intention of the Legislature to 
prohibit that such contracts or agree- 
ments ought not to provide for the evasion 
or avoidance of any of the provisions of 
the Act either directly or indirectly. 
This assumption is made clear by the 
subsequent sub-section in which the 
Legislature is anxious to preserve the 
integrity of these transactions by pro- 
viding that any reference to any act being 
done without the permission of the Central 
Government or Reserve Bank shall not 
render the agreement invalid and it shall 
be an implied term of every contract 
governed by the law of any part of India 
that anything agreed to be done by any 
term of that contract which is prohibited 
to be done by or under any of the provi- 
sions of this Act except with the permission 
of the Central Government or Reserve 
Bank shall not be done unless such per- 
mission is granted. Sub-section (3) pro- 
vides that notwithstanding anything in 
the Act or any provision in the contract 
that anything for which permission 
has to be obtained from the Central 
Government or Reserve Bank shall not 
be done without that permission, no 
legal proceedings shall be prevented from 
being brought in India to recover any 
sum which apart from any of the said 
provisions and any such term would be 
due whether as a debt, damages or other- 
wise but subject to the certain condi- 
tions provided in clause (a) to (c) therein. 
Similarly, sub-section (4) states that 
nothing shall be deemed to prevent any 
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instrument being a bill of exchange or 
promissory note in spite of any inhibitions 
in the Act and notwithstanding anything 
contained in the Negotiable Instruments 
Act. The combined effect of the several 
provisicns of section 21 does not incline 
us to the view that sub-section (1) covers 
a case of criminal conspiracy similar to 
section 120-B. Section 21 does not in 
terms deal with an agreement to com- 
mit an offence or a legal act in an illegal 
way but merely provides that an agree- 
ment or contract by itself ought not to 
*vade or avoid the provisions of the Act. 
The agreement entered into between 
ASSAB and A-2 Pratap would, if proved, 
come within the mischief of section 21 (1) 
but the agreement such as the one alleged 
to have been entered into between A-1 
and A-2 does not itself evade or avoid any 
of the provisions of the Act, rules cr 
directions. Tke words directly or indi- 
rectly do not take in any agreement to do 
illegal act in future. 


9. It now remains to be seen whether 
the alleged agreement which A-r and 
A-2 arrived at in Stockholm in 1963 and 
again in Madras in 1965, would, if establi- 
shed, amountto a criminal con-piracy. 
The first (gist?) of the offence defined 
in section 120-A, Penal Code, which is 
itself punishable as a substantive offence 
is the very agreement between two or 
more persons to do or cause to be done an 
illegal act or a legal act by illegal means 
subject however to the proviso that where 
the agreement is not an agreement to 
commit an offence the agreement does 
not amount to a conspiracy unless it is 
followed up by an overt act done by one 
or more persons in pursuance of such an 
agreement, There must be a meeting 
of minds in the doing of the illegal act or 
the doing of a legal act by illegal means. 
If in the furtherance of the conspiracy 
certain persons are induced to do an 
unlawful act without the knowledge of 
the conspiracy or the plot they cannot 
be held to be conspirators, though they 
may be guilty of an offence pertaining 
to the specific unlawful act. The offence 
of conspiracy is complete when two or 
more conspirators have agreed to do or 
cause to be done an act which is itself 
an offence, in which case no overt act 
need be established. It is also clear that 
an agreement to do an illegal act which 
amounts to a conspiracy will continue 


as long as the members of the conspiracy 
remain in agreement and as long as the 
are acting in accord and in furtherance 
of the object for which they entered into 
the agreement. 


10. As has been noticed earlier at the 
time A-I and A-2 entered into an agree- 
ment though A-2 thought it was an 
offence to acquire foreign exchange by 
the method he was employing it was not 
in fact an offence. It is nonetheless 
alleged that A-1 agreed to help in the 
belief that what he is doing would be to 
assist A-2 to acquire foreign exchange 
illegally. This agreement continued and 
A-1 was assisting A-2 even after the acqui- 
sition of foreign exchange became illegal 
and is said to have agreed even after he 
came to Madras in 1965, to continue to 
help in acquiring the foreign exchange, 
It 1s however contended that the agree- 
ment of A-ı with A-2 does not amount 
to a criminal conspiracy because all that 
A-1 has agreed to do was to help A-2 to 
open an account in the Swedish Bank, 
have the amounts lying to the credit of 
A-2 with Atvidabergs, transferred to 
that account and to help A-2 by keeping 
a watch over the account. It is true that 
none of these acts amounts to an offence, 
because the opening of the account in 
the bank and baving the amounts trans- 
ferred from Atvidabergs was not an 
offence in August, 1963 and there is 
nothing to show that A-1 had not com- 
pleted that part of the agreement relating 
to Atvidabergs and the opening of the 
account with the bank before January, 
1964, or that he had rendered the assis- 
tance after that date. If this part of 
the agreement does not amount to a 
conspiracy to do an unlawful act, then 
it is submitted that the subsequent watch- 
ing over the account and sending or 
bringing a statement of the account of 
A-2 relating to the acquisition of the 
foreign exchange does not amount to an 
offence. The agreement which consti- 
tutes an offence, it is said is the one 
between A-2 and ASSAB. The subse- 
quent act of A-r was neither necessary to 
acquire nor does it further the acquisition 
of the foreign exchange in contravention 
of the provisions of the Act and is there- 
fore not an offence under section 120-B 
of the Penal Code. This argument would 
postulate that the several acts which 
constitute it can be split up in parts and 
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the criminal liability of A-1 must) only 
be judged by the part he has played. It 
appears to us that this is not a justifiable 
‘contention, because what has to be seen 
is whether the agreement between A-1 
and A-2 is a conspiracy to do or continue 
to do something which is illegal and if 
it is, it is immaterial whether the agree- 
ment to do any of the acts in furtherance 
of the commission of the offence do not 
strictly amount to an offence. The 
entire agreement must be viewed as a 
whole and it has to be ascertained as to 
what in fact the conspirators intended to 
do or the object they wanted to achieve. 
As observed by Willis, J. in his 11th 
answer given on behalf of the Judges 
when consulted by the Lord Chancellor 
in Denis Dowling Mulcahy v. Queen}: 


«A conspiracy consists not merely in 
the intention of two ormore, but in the 
agreement of two or more to do an 
unlawful act or to do a lawful act by 
unlawful means. So long as such a 
design rests in intention only, it is not 
indictable. When two agree to carry 
it into effect, the very plot is an act in 
itself, and the act of each of the parties 
promise against promise, actus contra 
actum capable of being enforced, if 
lawful, punishable if for a criminal 
object or for the use of criminal means.” 


11. In this case on the- allegations A-2 
asked A-1 to help him in acquiring foreign 
exchange illegally and A-1 agreed to 
help him. This agreement though initially 
may not have been an offence was none- 
theless an offence subsequently but A-1 
did not withdraw from it and was said 
to have continued to carry out that agree- 
ment, A-1’s help was necessary for 
A-2’s design because otherwise he would 
not know whether ASSAB was in fact 
crediting his account in‘the bank with 
the amount over-invoiced. Only when 
ASSAB credited A-2’s account could 
he be said to have acquired the foreign 
exchange till then it was only an under- 
standing or agreement under which if 
it is enforceable a debt would be created 
in favour of A-2. The knowledge that 
the amount was being credited from time 
to time was an essential part of the agree- 
ment between A-1 and A-2 and would 
be in furtherance of illegal and unlawful 

Oh eat ee 
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design to acquire foreign exchange con- 
trary to the provisions of the Act. It 
consisted in, as has already been stated 
in A-1 keeping a watch over the accounts, 
his coming, over to India on several 
occasions, his bringing a letter in reply 
to his letter, with a statement of account 
annexed in November, 1965, from ASSAB 
to himself in which the amount of foreign 
exchange credited by ASSAB to A-2’s 
account with Swenska Handels Banken 
was mentioned, his statement at the time 
of handing it over that he brought the 
letter in person as he did not want to 
send it by post in view of the nature of 
the transactions and his further agreeing 
in Madras with A-2 that he will continue 
to help him. The several acts of A-1 
are all acts in consequence of the agree- 
ment which had its origin in Sweden. 
A-2 Pratap one of the conspirators also 
in furtherance of that conspiracy obtained 
foreign exchange invoices which were 
over-priced with a view to acquire the 
same in Sweden. It would, therefore, 
appear that on the allegations contained 
in the complaint A-1 and A-2 could be 
charged with an offence under sectio 
120-B. 


12. These appeals are accordingly dis- 
missed with a word of caution that 
nothing that has been stated here should 
be taken as establishing any af the facts 

uired to constitute the offence which 
if the prosecution case has to be sustained 
must be proved at the trial in accordance 
with law. 


Mitter, 3.—These two appeals by 
certificate arise out of a common judg- 
ment of the Madras High Court in Cr.M. 
P. No. 469 of 1969 and Crl. M.P. No. 621 
of 1969, the object of both being to quash ` 
the complaint in C.C. No. 5438 of 1969 
on the file of the Court of the Chief 
Presidency Magistrate, Egmore, Madras. 
Cr.M.P. 469 of 1969 was by Lenart 
Schussler while Cr.M.P. No. 621 of 1969 
was by M.R. Pratap. The complaint 
before the Chief Presidency Magistrate was 
filed on 16th February, 1969, by the 
Director of Enforcement against Schus- 
sler and Pratap under section 120-B 
of the Indian Penal Code, read with 
various sections of the Foreign Exchange 
Regulation Act, 1947. 


3 
14. In order to appreciate how the 
complaint came to be made, it is neces- 
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sary to note a few facts which preceded 
it. The Rayala Corporation Private 
Ltd., (hereinafter referred to as the 
(‘Corporation’) used to manufacture 
Halda typewriters and in that connection 
import materials through A. B. Atvida- 
bergs, Sweden later known as Facit A.B. 
M. ne Pratap was the Managing Director 
of the i 


of Facit A.B. for many years. He 
ecame a ‘director of the corporation in 
April, 1966. On ‘information received 
about violation of The Foreign Exchange 
Regulation Act (hereinafter referred to 
as the ‘Act’) the Enforcement Directorate 
raided the premises of the corporation at 
Madras on goth and aist December, 
1966 and seized certain records. Accord- 
ing to the information at the Directorate 
`a plan had been hatched in August, 
1963, between Pratap, Schussler and one 
Jaggarao, General Manager of the Corpo- 


ration, in Stockholm regarding purchase- 


of raw materials by the corporation 
directly from a firm known as ASSAB 
inst of Facit AB to give effect to an 
arrangement already made by Pratap 
with ASSAB to over-invoice the value of 
the goods ‘imported by the corporation 
by 40 per cent. of their true value thereof 
and the difference of 40 per cent. to be 
paid to the personal account of Pratap. The 
part played'by Schussler was to help Pratap 
in opening an account in Swenska 
Bandela (Handels?) Banken, Sweden 
(hereinafter referred to as the ‘bank’) and 
to transfer the moneys lying to his credit 
to Facit AB and to fave further deposits 
made to his personal account on account 
of over-invoicing by ASSAB. It is the 
case of the Directorate that Pratap had 
been acquiting large amounts of foreign 
exchange abroad by the above means from 
before 1963 and had retained the same 
abroad to put it beyond the reach of 
the Government of India. On 25th 
August, 1967, the Enforcement Directo- 
rate sent a notice to the corporation and 
Pratap alleging violations of sections 
4 (1) and gilof the Act calling upon them 
to show cause why adjudication pro- 
ceedings under the Act should not be 
had. The notice was not only in respect 
of 88,913 09. Sw. Krs. but an additional 
sum making a total of 244,713 70 Sw. 
Krs. alleged to have been deposited in a 
bank account. This was followed by a 
purther show cause notice dated 4th 
3—6 


November, 1967, from the Directorate 
to Pratap under section 23 (3) of the 
Act for prosecuting him under the Act 
in r t of 88,913. og Sw. Krs. On 
gist November, 1967 Pratap replied to 
the show cause notice dated 25th August, 
1967, denying the allegations. On 15th 
November, 1967, the Directorate sent 
show cause notices to the other Directors 
of the Corporation and its Manager in 
continuation of the notice dated 25th 
August, asking them to show cause why 
adjudication proceedings should not be 
instituted. On 29th November, 1967, 
Pratap denied the allegations in the notice 
dated 4th November. On goth January, 
1968, notice was issued by the Director of 
Enforcement to the Corporation to show 
cause why it should not be prosecuted 
for the violation of the Act in respect of 
88,913. og Sw.Krs., On 16th March, 
1968 a revised adjudication show ‘cause 
notice was issued by the Director of 
Enforcement to the Corporation and 
Pratap sup i the notice dated 
25th August, 1067, and informing them 
that Wey were prosecuting the Corpora- 
n m aap for 88.913. og Sw.Krs. 
and adjudicating in respect of 155.801 
Sw. Krs. neo March, 1968, the 
Director of Enforcement filed a complaint 
against the Corporation and Pratap 
under rule 132-A of the Defence of India 
Rules and sections 4 (1), 4 (3) and 5 (1) 
(e) of the Act. The Corporation. and 
Pratap filed Cr. M.Ps. Nos. 978 and g80 of 
1968, for quashing the complaint. The 
High Court of Madras dismissed these 
petitions in October, 1968. The appeals 
preferred to this Court on a certificate 
were disposed of in July, 1969, quashing 


the complaint. . 


15. Schussler happened to be a passenger 
travelling by an aircraft from Singapore 
to Karachi via Palam in November, 1968. 
When the aircraft touched at Palam for 
a short space of time engine trouble was 
noticed and all the passengers including 
Schussler were asked to spend the rest of 
the night at a hotel until the aircraft 

e airworthy once more. Before 
Schussler could board the plane the nex¢ 
day i.e., 27th November, 1968, he was 
taken to the Enforcement Directorate 
office and in ted. His departure 
from India was prohibited at the instance 
of the Director of Enforcement under the 
Foreigners Order of 1948. On goth 
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November, 1968, Schussler was served 
with an adjudication notice dated 15th 
November, 1967, under section 23-C of 
the Act in his capacity as Director of the 
Corporation and the notice was described 
as in continuation of the previous adjudi- 
cation notice dated 25th August, 1967, 
issued to the company. On 13th 
December, 1968, Schussler replied to the 
show cause notice denying the allegations. 
On 21st Jan , 1968, Schussler was 
served with ee adjudication notice 
similar to the notice of 16th March, 
1968, in his capacity as Director of the 
Corporation under section 23-C of the 
Act. On goth January, 1969, Schussler 
denied the allegations in the last adjvdi- 
cation notice. On 5th February, 1969, 
Schussler filed a Writ Petition in this 
Court for the issue of a writ of habeas 
corpus etc. On 17th February, 1969, 
when tbe said writ petition came up for 
hearing before this Court a statement 
was made on behalf of the respondents 
that a complaint C.Q. No. 5438 of 1969 
had already been filed in the Court of 
Chief Presidency Magistrate, Madras, 
under section 120-B, Indian Penal Code 
read with different sections of the Act. A 
suggestion was then made that Schussler 
might be permitted to leave India 
by giving security by way of a bank 
guarantee for Rs. 1,50,000. Ultimately, 
on 21st April, 1969, when the Writ 
Petition came up for hearing before this 
Court a consent order was made and 
the respondent agreed to withdraw the 
order dated goth November, 1968, under 
the Foreigners Act on condition that 
Schussler should move for bail before the 
Chief Presidency Magistrate and then 
apply for permission to the Foreigners 
Registration Officer to leave India. The 
Chief Presidency Magistrate granted bail 
to Schussler on two sureties but his appli- 
cation for permission to the Foreigners 
Registration Officer was rejected on the 
objection raised by the Additional Director 
Enforcement. On goth April, 1969, 
Schussler filed Writ Petition No. 144 of 
1969, for the issue of a writ of habeas 
corpus directi the respondents, the 
Foreigners Regional Registration Officer 
and others, to allow him to leave the 
territory of India and for other' reliefs. 
This Writ Petition came up for hearing 
before this Court along with the above 
Criminal Appeals Nos. 113 and 163 of 
1969 on 8th September, On roth Septem- 
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ber, the Court ordered that the Foreigners 
Regional Registration Officer would per- 
mit bhim to leave India on condition of his 
giving a bank guarantee for 155,800 Sw. 
Krs. and on his undertaking to appear 
before the Chief Presidency Magistrate, 
Madras or any other Magistrate to whom 
the complaint case might be transferred 
at the time of disposal. 


16. The complaint in this case filed on 
16th February, 1¢69, by the Director of 
Enforcement recites that to the knowledge 
of Schussler Pratap had before August, 
1963, acquired foreign exchange amounting 
to 756,529 Sw. Krs. by getting Facit AB to 
over-invoice the goods imported by the 
Corporation by 40 per cent of their true 
value and that in August, 1963, an agree- 
ment was arrived at in Stockholm between 
Pratap, Schussler and Jaggarao for the ` 
opening of an account in the name of 
Pratap in the bank with the help of 


-Schussler not only to transfer the moneys 


lying to the credit of Pratap in Facit AB 
but also to cause further deposits to be 
made in the said account from ASSAB on 
account of similar over-invoicing by 
ASSAB of the value of the goods to be 
bought by the Corporation. Support 
for the case of the Directorate that Pratap 
had been acquiring foreign exchange 
illicitly by the above device of over- 
invoicing and retaining the same abroad 
in a Swedish Bank was said to be received 
as a result of the search of the premises 
of the Corporation in December, 1966 
and in particular the seizure of the letter 
dated 25th March, 1965, from ASSAB to 
Schussler in reply to Schussler’s letter 
(not in the record) to the ASSAB. Refer- 
ence is made in the complaint to several 
invoices and other documents seized 
during the course of search allegedly lend- 
ing support to the case of the Directorate. 
According to the complaint such device 
had been adopted by the Corporation and 
Pratap in respect of 14 invoices involving 
88,913. 09 Krs. which had been released 
and secured for import of goods but was 
actually not utilised for the purpose and 
kept back abroad credited to the personal 
account of Pratap thus violating the 
order made by the Central Government 
by Notification dated 25th September, 
1968, No. F.1(67)/E/57 under section g of 
the Act. This amount of 88,913. 09 
Sw. Krs. was said to have been acquired 
surreptitiously in the year 1964-65 by 
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Pratap without the previous or general 
permission of the Reserve Bank of India 
and Pratap had failed to offer the same 
to the Reserve Bank or to any authorised 
dealer within one month from the date of 
the acquisition in terms of the notification 
mentioned. The complaint goes on to 
relate that the letter of 25th March, 1665, 
was brought by Schussler in person to 
India when he came here in November, 
1965. The complaint also alleges that 
in November, 1965, Schussler agreed with 
Pratap ‘‘to continue to help him and 
accordingly did help him to accumulate 
foreign exchange illegally in the same 
manner. Thereafter even later when 
Schussler .became Director of Rayala 
Corporation similar transactions were 
continued by him and Pratap.” In 
September, 1966, Schussler came to Madras 
bringing further details of the said account. 
The complaint winds up with the state- 
ment that Schussler and Pratap had agreed 
to commit illegal acts, namely, acquisition 
by Pratap of foreign exchange illicitly and 
retaining the same abroad without surren- 
dering it to the Government of India and 
to defraud the Government of India of 
foreign exchange thereby contravening 
sections 4 (3), 5 (1) (e) and g of the Act 
and Rule 132-A of the Defence of India 
Rules, 1962 and further between August, 
1963 and 1966 Schussler and Pratap in 
pursuance of the said agreement did com- 
mit acts in contravention of the said 
sections of the Act and the said rule 132-A 
and thereby committed an offence punish- 
able under section 120-B of the Indian 
Penal Code read with the said sections of 
the Act and the said rule. 


17. The relevant provisions of the Act 
may now be noticed. Sub-section (1) of 
section 4. of the Act as (it stood) originally 
provided that: 


“ Except with the previous general or 
special permission of the Reserve Bank, 
no person other than an authorised 
dealer shall in India, and no person 
resident in India other than an authori- 
sed dealer shall outside India, buy or 
borrow from, or sell or lend to, or 
exchange with, any person not being 
an authorised dealer, any foreign 
exchange.” 


The above was considered to be sufficient 
to attract the ban on acquisition of foreign 
exchange by other means ¢.g., by overs 
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invoicing the price of goods imported as 
was alleged to have been done by the 
Corporation and Pratap. The section as 
amended with effect from 1st April, 1965, 
contains the words “‘ or otherwise acquire” 
in between the words ‘‘ by” and ‘‘or 
borrow from” and the words “‘ or other- 
wise transfer” in between the words “‘sell’’ 
and ‘‘or lend to”. Rule 132-A of the 
Defence of India Rules was promulgated 
on 21st January, 1964, cured the lacuna 
in section 4 (1) of the Act as from the said 
date. But this rule was omitted from 
the rules by a notification dated goth 
March, 1965, in view of the amendment 
of section 4 (1) which became effective 
from 1st April, 1965. 


18. Section 4 (3) prohibits the use of any 
foreign exchange for a purpose other than 
for which it was given and runs as follows: 


“ Where any foreign exchange is 
acquired by any person other than an 
authorised dealer for any particular pur- 
pose, or where any person has been per- 
mitted conditionally to acquire foreign 
exchange, the said person shall not 
use the foreign exchange so acquired 
otherwise than for that purpose or as 
the case may be, fail to comply with 
any condition to which the permission 
granted to him is subject, and where 
any foreign exchange so acquired cannot 
be used, or, as the case may be, the 
conditions cannot be complied with, the 
said person shall without delay sell the 
foreign exchange to an authorised 
dealer.” 


19. Section 5 contains certain restrictions 
on payments. The provision, section 5 (1) 
(e) reads : 


‘ Save as may be provided in and in 
accordance with any general or special 
exemption from the provisions of this 
sub-section which may be grarited con- 
ditionally by the Reserve Bank, no 
person in, or resident in, India shall— 
(a) to (d) * = * 


(e) make any payment to or for the 
credit of any person as consideration 
for or in association with— 


(i) the receipt by any person of a pay- 
ment or the acquisition by any person 
of property outside India : 


(ii) the creation or transfer in favour 
of any person of a right whether actual 
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or contingent to receive a payment or 
acquire property outside India ; 
+ * * +” 


Section 9 reads : 


“The Central Government may, by 
notification in the Official Gazette, order 
every person in, or resident in, India— 


(a) who owns or holds such foreign 
exckange as may be specified in the 
notification, to offer it, or cause it to be 
offered forsale to the Reserve Bank on 
behalf of the Centra] Government or to 
such person as the Reserve Bank may 
authorise for the purpose, at such price 
as the Central Government may fix, 
being a price which is in the opinion 
of the Central Government not less 
than the market rate of the foreign 
exchange when it is offered for sale ; 


(b) who is entitled to assign any right to 
receive such foreign ex ge as may 
be specified in the notification to trans- 
fer that right to the Reserve Bank on 
behalf of the Central Government on 
payment of such consideration therefor 
as the Central Government may fix : 


Provided that the Central Government 
may by the said notification or another 
order exempt any person or class of 
poe from the operation of such order: 

rovided further that nothing in this 
section shall apply to any foreign ex- 
change acquired by a person from an 
authorised dealer and retained by him 
with the permission of the Reserve 
Bank for any purpose.” 


The other provisions which are neces- 
sary to note are: 


“Section 21 (1): No person shall enter 
into any contract or agreement which 
would directly or indirectly evade or 
avoid in any way the operation of any 
provision of this Act or of any rule, 
direction or order made thereunder. 


Section 23 (1). If any person contra- 
venes the provisions of section 4, section 
5, section 9, section 10 or sub-section (2) 
of section 12, section 17, section 18-A or 
section 18-B or of any rule, direction 
or order made thereunder, he shall— 


(a) be liable to such penalty not exceed- 
ing three times the value of the foreign 
exchange in respect of which the con- 
travention has taken place, or five 
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thousand rupees, whichever is more, 
as may be adjudicated by the Director of 
Enforcement in the manner hereinafter 
provided, or 


(b) upon conviction by a Court, be 
punishable with imprisonnment for a 
term which may extend to two years, or 
with fine, or with both. 


(1-A) If any person contravenes any of 
the provisions of this Act or of any rule, 
direction or order made thereunder, for 
the contravention of which no penalty 
is expressly provided, he shall, upon 
conviction by a Court, be punishable 
with imprisonment for a term which 
may extend to two years, or with fine, 
or with both. 


= * * * 


(3) No Court shall take cognizance— 


(a) of any offence punishable under 
sub-section (1) except upon a complaint 
in writing made by the Director of 
Enforcement. or 

(aa) * * * 

(b) of any offence punishable under 
sub-section(1-A) of this section or section 
23-F, except upon complaint in writing 
made by the Director of Enforcement or 
any officer authorised in this behalf by 
the Central Government or the Reserve 
Bank by a general or special order : 


Provided that where any such offence 
is the contravention of any of the provi- 
sions of this Act or any rule, direction or 
order made thereunder which prohibits 
the doing of any act without permission, 
no such complaint shall be made unless 
the person accused of the offence has 
been given an opportunity of showing 
that he had such permission. 


23-C. (1) If the person committing a 
contravention is a company, every 
person who, at the time the contraven- 
tion was committed, was in charge of, 
and was responsible to, the company for 
the conduct of the business of the com- 
pany as well as the company shall be 
deemed to be guilty of the contraven- 
vention and shall be liable to be pro- 
ceeded against and punished accord- 
ingly : 

Provided that nothing contained in tbis 
sub-section shall render any such person 
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liable to punishment if he proves that 
the contravention took place without 
his knowledge or that he exercised 
all due diligence to prevent such con- 
travention. 


23-D. (1) For the purpose of adjudi- 
cating under clause (a) of sub-section 
(1) of section 23 whether any person 
has committed a contravention, the 
Director of Enforcement shall hold an 
inquiry in the prescribed manner after 
giving that person a reasonable oppor- 
tunity of being heard and if, on such 
inquiry, he is satisfied that the person 
has committed the contravention, he 
may impose such penalty as he thinks fit 
in accordance with the provisions of the 
said section 23: 


Provided that if, at any stage of the 
inquiry, the Director of Eniomement is 
of opinion that having regard to the 
circumstances of the case, the penalty 
which he is empowered to impose would 
not be adequate, he shall, instead of 
imposing any penalty bimself, make a 
complaint in writing to the Court. 


(2) While holding an inquiry under this 
section, the Director of Enforcement 
shall have power to summon and enforce 
the attendance of any person to give 
evidence cr to produce a document or 
any other thing which, in the opinion 
of the Director of Enforcement, may be 
useful for, or relevant to, the subject- 
matter of the inquiry. 
+ * * w, ‘ 
Of the two agreements mentioned in the 
complaint the one arrived at in August, 
1963 was not unlawful. Section 4 (1) of 
the Act did not make it unlawful for any- 
one to acquire foreign exchange abroad. 
Any foreigr exchange acquired by Pratap 
after 21st January, 1964, when Rule 132-A 
of the Defence of India Rules was pro- 
mulgated would be an unlawful acquisi- 
tion but there could be no conspiracy 
under section 120-A in respect of the 
agreement arrived at in August, 1963. 
In paragraph 7 of the complaint it was 
only Pratap who was charged with con- 
travention of section 9 of the Act in respect 
of 88,913—09g Sw. Krs. but the agreement 
of November, 1965, stands on a different 
footing. According to paragraph 8 of the 
complaint, Schussler agreed with Pratap 
at Madras in November, 1965, to help him 
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to accumulate foreign exchange as before 
by getting the same credited to his account 
in the bank. This ent would bo 
one in violation of section 4 (1) and 9 of the 
Act. However any violation of section 
4 (1) or section g or section 4 (3) and 
section 5 o) (e)—the last two provisions 
being hardly applicable to the facts of the 
case—would be offences under the Act, 
in respect whereof the Director of Enforce- 
ment was comptent to levy penalty under 
section 23 (1) (a) of the Act after follow- 
ing the procedure for adjudication pres- 
cribed in section 23-D of the Act or 
alternatively by making a complaint in 
Court under section 23 (1) (b). 

20. The recent judgment of this Court in 
MIs. Rayala Corporation (P.) Lid. and another 
V. The Director of Enforcement, New Delhi}, 
arising out of the complaint in Case 
No. 8736 of 1968 has laid down that before 
a complaint can be filed under section 23 
(1) (6) the Director of Enforcement must 
not only initiate proceedings under section 
23 (1) (a) but proceed with the inquiry 
under section 23-D (1) and form an 
opinion in course thereof that having 
regard to the circumstances of the case, 
the penalty which he was empowered to 
impose under section 23 (1) (a) would not 
be adequate and that it was necessary 
to make a complaint in writing to the 
Court instead of levying a penalty himself. 
21. Mr. Sen arguing the appeal of 
Schussler contended that the Act was a 
complete Code containing provisions not 
only for punishment of violation of differ- 
ent sections of the Act but also a conspiracy 
to commit acts probibited under the Act 
which might otherwise have been amena- 
ble to the jurisdiction under section 120-A 
and 12¢-B of the Indian Penal Code. In 
this connection, he referred to the provi- 
sions in section 21 (1) of the Act. Under 
section 21 (1) any agreement which could 
directly or indirectly evade in any way the 
operation of the provisions of the Act 
or any rule direction or order made 
thereon was forbidden. The contraven- 
tion of section 21 (1) does not find a place 
in section 23 (1) of the Act but it would be 
an offence covered by section 23 (1-A) 
and any contravention of section 21 (1) 
would be punishable upon conviction bya 
Court with imprisonment for a terms which 
may extend to two years or with fine or 
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with both. The punishment is the same 
as the one prescribed under section 23 (1) 
(b) and is greater than that laid down in 
section 120-B (2) of the Indian Penal Code. 


22. The learned Solicitor-General argu- 
ing the case of the respondents contended 
that section 21 (1) did not touch a criminal 
conspiracy which is covered by section 
120-A of the Penal Code. I find myself 
unable to accept this argument. An 
agreement which can form the basis of a 
criminal conspiracy under section 120-A 
may, infer alia be one to do or cause to be 
done an illegal act or an offence. Under 
section 21 (1) of the Act any agreement 
which directly or indirectly evades in any 
way the operation of the Act etc. is 
forbidden. An agreement by two 
persons where by one agrees to help the 
other by facilitating transfer of foreign 
exchange from a foreign exporter into the 
banking account of that other is an agree- 
ment the object whereof is not only the 
acquisition of foreign exchange but the 
retention of it abroad. This is clearly an 
agreement to evade the operation of the 
provisions of the Act relating to the illegal 
acquisition and retention of foreign 
exchange. 


23. In my view; the Act is a complete 
Code with regard to the offences specified 
by it though it is not a self sufficient Code 
with regard to the procedure to be follow- 
ed irrespective of the provisions of the 
Criminal Procedure Code. It is true that 
there are different seciions in the Act 
regarding the power to search persons 
believed to have secreted any documents 
which will be useful or relevant to any 
proceeding under the Act (section 19-A), 
to arrest any person believed to be guilty 
of an offence punishable under the Act 
19-B), to stop and search conveyances 
noo to search premises (19-D), to 
examine persons during the course of any 
enquiry in connection with any offence 
(19-E), to summon persons to give evi- 
dence and produce documents in connec- 
tion with enquiries (19-F),to retain custody 
of documents (19-G) which are not in con- 
sonance with the provisions of the Criminal 
Procedure Code. Section 24-A contains a 
very special rule of evidence regarding 
the proof of documents seized and the 
evidentiary value thereof at complete 
variance with the Indian Evidence Act. 
Some of these powers are more drastic and 
are in addition to similar powers con- 
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tained in the Code of Criminal Procedure. 
But so far as the violation of the different 
provisions of the Act, or rule or direction 
or order made thereunder are concerned, 
the Act is a complete Code including in its 
ambit a criminal conspiracy to acquire 
foreign exchange abroad illicitly and 
retaining the same abroad by reason of the 
provision of section 21 (1). 


24. The judgment of this Court in Cr. 
As. Nos. 18 and 19 of 1969 lays down that 
a complaint under section 23 (1) (b) 
cannot be launched before the Director 
of Enforcement has taken up the adjudica- 
tion proceedings and made some inquiry 
in those proceedings and formed the 
opinion that it was necessary to have resort 
to the more drastic provision of conviction 
o a Court as envisaged by section 23 (1) 
b). 

25. No proceedings have been started 
either against Schussler or Pratap in 
pursuance of the notices dated goth 
November, 1968 and 21st January, 1969. 
It would therefore appear that in respect 
of the substantive offences for contraven- 
tion of the different sections of the Act, the 
Director of Enforcement cannot at present 
make a complaint as he has not followed 
the procedure laid down in section 23-D 
of the Act. It would be absurd to alley 
him to file a complaint for violation of sec- 
tion 21 (1) by making a charge under 
section 120-B, Indian Penal Code, when 
the overt acts alleged are contraventions o 
different provisions of the Act, punishable 
only under section 23 (1) (b) by following 
the procedure indicated in section 23-D. 
To allow the prosecution to be proceeded 
with at this stage would in effect 
stultifying section 23 (1) (b) by allowin 
the establishment of commission of offences 
punishable only by following a procedure! 
not yet adopted by the Director of Enforce- 
ment. 


26. Mr. Sen relied on the decision in Rex 
v. Barneit!, in aid of his contention that 
when a statute makes unlawful tha 
which was lawful before and appoints 
a _ specific remedy that remedy 
and no other must be pursued. In 
that case a number of persons alleged 
to be dealers in scrap metal were charged 
on a count of an indictment to the effect 
that they conspired together and with 
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other persons unknown to contravene. 
the provisions of section 1 of the Auctions 
(Bidding Agreements) Act, 1927, by 
being dealers, agreeing to offer and accept 
consideration as an inducement or reward 
for abstaining from bidding at sales by 
auction. What in effect had happened 
there was that the prosecution alleged that 
a number of persons had agreed to form a 
ring and in pursuance of that agreement 
they attended at auction sales where cable 
and other Ministry of Supply commodities 
were being sold and that after some repre- 
sentatives of the ring bid for and acquired 
goods on behalf of the ring they were 
1e-auctioned and the profits shared by 
the ring in an agreed proportion. The 
forming of a ring in order to bid at an 
auction in the way indicated was not an 
offence at law upto the passing of the 
Act of 1927 and it was therefore submitted 
on behalf of the persons who had been 
convicted on a count of indictment at the 
Central Criminal Court before the Court 
of Criminal Appeal that as the agreement 
was not an offence under the common 
Jaw and only became one under the Act 
of 1927 the procedure laid down by the 
Act should be followed. The submission 
on bebalf of the prosecution was that the 
indictment alleged was a conspiracy which 
was something different from the offences 
which the Act created. It was pointed 
out by the Court of Appeal that although 
it was possible to frame a charge alleging 
conspiracy to contravene this Act in any 
given set of circumstances, the Court must 
ascertain what in fact was alleged. Accord- 
ing to the Court: 


“In alleging the conspiracy to contra- 
vene the Act particulars are given, and 
those particulars are by, being dealers, 
agreeing, to offer and accept considera- 
tion as an inducement or reward for 
abstaining from bidding at sales by 
auction. This Court is of opinion that 
those particulars of tbis particular con- 
spiracy describe in terms offences which 
the Act creates, or are substantially 
the same.” 


The same can be said on the facts of this 
case. The particulars of conspiracy 
alleged in this case are offences which the 
Act has created. In my view the Director 
of Enforcement must first take up the 
adjudication proceedings, it being open to 
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him in the course thereof to form an 
opinicn that the penalty which he may 
impose will not be adequate having regard 
to the circumstances of the case, whereupon 
he can make a complaint in writing to 
the Court. He can at the same time make 
a complaint about the agreement : to 
evade the operation of the provisions of the 
Act calling for punishment under section 
23 (I-A) of the Act. The agreement 
with overt acts alleged fer proving a con- 
spiracy under section 120-B, Indian Penal 
Code, is in reality an offence under section 
23 (1-A) read with section 21 (1). The 
complaint does not lie at this stage and 
must be quashed. 


27. In the result I would allow the 
appeals and quash the complaint made 
on 16th February, 1967. 


Hegde, J.—I have gone through the 
judgment just now read out by my 
esteemed colleague Mitter, J. I agree 
with him that these appeals should be 
allowed following the eile laid down by 
this Court ia M/s, Rayala Corporation (P.) 
Itd. and another v. The Director of Enforcement, 
New Delhi}, In my opinion it is a funda- 
mental principle of law that what cannot 
be done directly should not be permitted 
to be done indirectly. 


29. From the facts and circumstances of 
the case I am satisfied that the complaint 
with which we are concerned is not a 
bona fide one. It has been filed with a colla- 
teral purpose viz., to justify the unlawful 
detention of Schussler, in this country, 
It may be noted that in the first complaint 
filed by the Director of Enforcement, the 
allegation was that the Rayala Corpora- 
tion and its Managing Agent, Pratap had 
contravened the provisions of the Foreign 
Exchange Regulations Act. When that 
complaint was pending trial Schussler 
came to deplane in this country due to 
some engine trouble in the plane in which 
he was travelling. That occasion was 
availed to detain him illegally in this 
country. Iam convinced that Schussler’s 
detention in this country was unjustified. 


30. Even if we accept all the facts stated 
in the complaint as correct, the same do 
not amount to an offence under section 
120-B of the Indian Penal Code. Accor- 
ding to the complaint Pratap and 
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Schussler ‘‘ agreed to commit illegal acts 


namely acquisition by A-2 (Pratap) of , 


foreign exchange illicitly and retaining 
the same abroad without surrendering 
the same to the Government of India and 
also to defraud the Government of India 
of foreign exchange thereby contravening 
sections 4 (3), 5 (1) (¢) and g of the 
Foreign ExchangeRegulation Act and rule 
132-A of the Defence of India (Amend- 
ment) Rules, 1964 and further that 
between August, 1963 and August, 1966- 
A-1 (Schussler) and A-2 (Pratap) in pur- 
suance of the said agreement did commit 
acts in contravention of sections 4 (3), 
5 (1) (e) and g of the Foreign Exchange 
R tion Act ard rule 132-A of the 
Defence of India (Amendment) Rules, 
1964. and thereby committed offence 

unishable under section 120 (b) of the 
Padian Penal Code read with sections 
4 (3), 5 (1) (e) and g of the Foreign Exch- 
ange Regulation Act and rule 132-A of the 
Defence of India (Amendment) Rules, 


1964”. 
31. The material allegations made in the 
complaint read as follows : 


‘The Rayala Corporation Private Limi- 
ted is a Private Limited Company with 
headquarters at Madıas, manufactur- 
ing ‘HALDA’ rwriters out of 
materials imported from abroad. Ori- 
ginally they were importing raw 
materials through one A.B. Atvidabergs, 
Sweden, now known as Facit AB. The 
first accused has been working as the 
Export Manager of that concern. The 
raw material supplied by Atvidabergs 
was over-invoiced at the instance of the 
2nd accused and thereby foreign exchan- 
ge was illicitly acquired in Swedish 
Kronars to the tune of 7,56,529 by the 
2nd accused Pratap before A » 1663 
with the full knowledge of the 1st 
accused, : 


Later in August, 1963 the 2nd accused 
and the General Manager of Rayala 
Corporation Mr. Jagga Rao went to 
Sweden. There Jagga Rao, 2nd accus- 
ed and the first accused met together 
at Stockbolm and agreed toa plan regar- 
ding purchase of certain raw materials 
viz., steel alloy sheet directly from 
M/s. Associated Swedish Steels AB, 
Sweden, also known as ASSAB, instead 
of purchasing the same from M/s. 
Atvidabergs. The 2nd accused told 
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the first accused that henceforth he 
would buy on behalf of his company raw 
materials from Assab. He informed 
him of the arrangements made with 
Assab people to over-invoice the value of 
the goods by 40 per cert. of the true 
value and that he should be paid the 
difference of 40 per cent on account of 
aforesaid over-invoicing to his personal 
acount. He also told the Ist accused 
that since under the laws of India this 
acquisition by him was unlawful, it had 
got to be kept a secret, without any 
mention in the official correspondence 
of M/s. Rayala Corporation with the 
Swedish firm. He requested the first 
accused to help him in opening an 
account in Swenska Handels Banken 
Sweden in order not only to transfer the 
money lying to his credit in Atvidabergs 
but to have further deposits to his 
personal account from Assab on account 
of the difference between the actual 
value and the over-invoiced value, A-1 
agreed to act as requested by the second 
accused, A-2 also made arrangements 
with Assab to intimate to A-r the 
various amounts credited to A-2’s 
account and asked A-1 to keep a watch 
over the correctness of the account, 
which A-r agreed to do so. A-2 also 
asked A-r to intimate to him the 
account position from time to time 
through unofficial channels or whenever 
A-1 comes to India periodically. In 
fact A-1 was coming to India periodi- 
cally once in six montbs, since he was 
also a Director of a company called 
Facit Azia Ltd., in Madras. In pur- 
suance of this conspiracy between the 
two accused the 2nd accused arranged 
with Assab to have the difference 
between the over-invoiced price and 
the actual price credited to the personal 
account of the second accused in 
Svenska Handels Banken and the 
statement of account sent to A-1.” 


32. These allegations merely make out 
that Schussler was an accessory after the 
fact and not that he was a conspirator. 
If a person agreed with a robber to 
receive the stolen property and arrange 
for its safe keeping he does not become a 
co-conspirator with the robber in the 
commission of the offence of robbery. 
On the facts alleged it is clear that 
Schussler had nothing to do eitherwith the 


acquisition of foreign exchange hy Prataf 
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or in the matter or Pratap’s failure to 
ea the same to this country. 

e accusation against him is that he 
priy aed facility for its retention in 
weden. 


33. In the result I allow these appeals 
and acquit the appellant. 


Orver.—In accordance with the opinion 
of majority, these appeals are dismissed. 


V.K. Appeals dismissed. 


THE SUPREME COURT OF INDIA, 
(Civil Appellate Jurisdiction). 
PRESENT: — F.G. Shah and K.S. Hegde, FJ. 


Sri Bhavanarayanaswamivari Temple 
Appellant * 


U. 


Vedapalli Venkata Bhavanarayana- 
charyula Res 


(A) Madras Hindu Religious and Charitable 
Endowments Act (II of 1927), section 57 (1) 
—Framing a scheme for a temple under— 
Board holding that certain properties does not 
belong to temple—Decision if operates as res 
judicata in subsequent proceedings. 


It is not correct to say that the power con- 
ferred on the Board under section 57 of 
the Madras Hindu Religious and Chari- 
table Endowments Act, 1927 is a 

wer. A decision rendered by the 

ard under that section is final subject to 
the result of the suit contemplated in the 
said section. Section 57 provides for an 
exhaustive enquiry in the matter of fram- 
ing a scheme, firstly by the Board and 
then by the Court. The trial by the 
Court has to be held in the same manner 
as any other suit that may be instituted 
under the provisions of the Civil Procedure 
Code. [Para. 9.] 


A scheme framed under section 57 (1) for 
the better management of a temple must 
necessarily show therein the properties 
of the temple. Before deciding to frame 
the scheme the authority framing the 
scheme must know the nature and extent 
of the trust funds. There can be no 
scheme of management of a temple in 
vacuum. 


* C.A. No. 431 of 1967. 25th March, 1970+ 
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It would therefore follow that an order 
made under section 57 holding that certain 
properties does not belong to the temple 
would operate as res judicata in a subse- 
quent proceeding. [Paras 8 and 12.] 


(B) Civil Procedure Code (V of 1908), section 
11— Scope. 

The doctrine of res judicata is not confined 
to the limits prescribed in section 11, Civil 
Procedure Code. The underlying prin- 
ciple of that doctrine is that there should 
be finality in litigation that a person, 
should not be vexed twice over in respect 
of the same matter. [Para. 10.] 


Appeal by Special Leave from the Judg- 
ment and Decree dated the 1st September, 
1966 of the Andhra Pradesh High Court 
in Second Appeal No. 719 of 1962.* 


R. Venugopal Reddy and K. Jayaram, 
Advocates, for Appellant. 


B. Parthasarathy, Advocate, for Respondent 
hig Judgment of the Court was delivered 
y: 


Hegde, F.—The point in controversy in 
this appeal by Special Leave is whether the 
pene in dispute herein constitute a 

ereditary archakatwam service inam 
granted to the plaintiff’s predecessors or 
whether they are the properties of the 
appellant temple. The High Court and 
the Courts below have come to the conclu- 
sion that the appellant’s contention that it 
is the owner of the suit properties is barred 
by res judicata... That conclusion is 
challenged in this appeal. 


2. In the suit under appeal the respon- 
dent who is an archaka in the appellant 
temple prayed for a declaration that the 
suit properties had been granted to bis 
family as archakatwam service Inam 
land and that the appellant has no right 
therein. He has also asked for an injunc- 
tion restraining the appellant from inter- 
fering with his possession and enjoyment. 
The appellant denied the respondent’s 
claim. The High Court as well as 
the appellate Court have upheld the res- 
pondent’s claim on the ground that the 
appellant’s claim is bared | by res judicata, 
3. In 1931 the Madras Religious Endow- 
ments Board framed a scheme for the 


better management of the appellant 
* (1967) 1 An.W.R. 393, 
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temple. At that time the question arose 
whether the suit properties were the 
properties of the temple. The respon- 
dent’s family put forward the claim that 
those properties had been granted to 
them as archakatwam service inam and 
consequently those properties were not 
temple properties. That contention was 
accepted by the Board. It is said that the 
said decision operates as res judicata against 
the claim made by the appellant. 


4, On behalf of the appellant it was 
urged that the proceeding before the 
Board under section 57 (1) cf the Madras 
Religious and Charitable Endowments Act, 
1927 (in short the Act) was a summary 
proceeding, the question as to the title 
to the suit properties was not directly and 
substantially in issue in that proceeding 
and as such the decision in question does 
not operate as res judicata in the present 
sult. 

5. Section 57 (1) as it stood in 1931 
reads thus : 


‘* When the Board is satisfied that in the 
interest of the proper administration of 
the endowments of a temple, a scheme 
of administration should be settled, 
the Board may after consulting in the 
prescribed manner, the trustee, the 
committee, if any and the persons 
having interest by order settle a scheme 
of administration for the endowments of 
such temple”. 


6. Sub-section (3) of that section says: 


“ Every order of the Board under this 
scheme shall be published in the pres- 
cribed manner. The trustee or any 
person having interest may within six 
months of the date of such publication 
institute a suit in the Court to modify or 
set aside such order. Subject to the 
result of such suit every order of the 
Board shall be final and binding on the 
committee, the trustee and all persons 
having interest.” 


7. It is not disputed that the decision of 
the Board holding that the properties ir 
question were archakatwam service inam 
lands was not challenged by means of a 
suit under section 57 (3). Therefore 
the suit decision has become final. We 
have now to see what is the effect of the 
finality in question. According to the 
appellant as the title to the suit properties 
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was not directly and substantially in issue 
in the proceeding before the Board and 
the decision thereon being only incidental, 
the same cannot operate as res judicata. 


8. In support of the contention that the 
decision rendered by the Board was only 
an incidental one, it was urged that the 
essential purpose of framing of a scheme 
for the management of temple is to see 
that the temple’s administration is carried 
on properly ; and in such a proceeding it 
is not necessary to determine what all 
properties the temple owns. We are 
unable to accede to this contention. 

scheme framed for the better management, 
of a temple must necessarily show therei l 
the properties of the temple. Before decid- 





Committee in Chotalal Lakshmiram 
others v. Manohar Ganesh Tambekar and 
others}: 


“ Until the trust funds are ascertained, 
it seems impossible that any scheme 
can be settled.” 


Varadachariar J., in (Sri Mahant) 
Sitcerum Dass Baraji v. Madras Religious 
Endowment Board, Madras and others?, 
observed that the power given by section 
63 to the Board for framing a scheme for 
the management of a mutt, a power 
similar to that conferred on the Board 
under secticn 57 for framing scheme for 
the management of a temple carries 
with it the power to settle what the pro- 
perties of the institution are. A scheme 
for proper administration of a temple 
must necessarily provide for the proper 
administration of its assets. The persons 
empowered to manage must know what 
properties are to be governed by the 
scheme and what the resources of the 
temple are. 


9. It is no correct to say that the power 
conferred on the Board under section ru 
is a summary power as urged by the 
learned Counsel for the appellant. A 
decision rendered by the Board und 

that section is final subject to the result 





1. rae I L.R. 24 Bom. 50. 
2. I.L.R. (1937) Mad. 197 :(1937) 1 M.LJ. 
475 : A.LR. 1937 Mad. 106, 
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of the suit contemplated in the said sec- 
tion. Section 57 provides forum exhaustive 
enquiry in the matter of framing scheme, 
firstly by the Board and then by the Court. 
The trial before the Court has to be held 
in the same manner as any otber suit that 
may be instituted under the provisions 
of the Civil Procedure Code. In Arikapudt 
Balakotayya v. Yadlapalli Nagayya; a Divi- 
sion Bench of the Madras High Court held 
that the order made by the District Court 
under section 84 (2) of the Act operates as 
res judicata in a subsequent proceeding, 
Under section 84 (1) the Board is given 
power to decide if any dispute arises as to 
(a) whether an institution is a math or 
temple as defined in the Act (b) whether 
the trustee is a hereditary trustee as 
defined in the Act or not and (c) whether 
any property or money endowed is a 
specific endowment as defined in the Act 
or not. Sub-section (2) of that section 
provides that any person affected by a 
decision under sub-section (1) may, within 
six months apply to the Court to modify or 
set aside that decision. Sub-section (3) 
thereof provides for an appeal to the 
High Court against the order of the Dis- 
trict Judge. Sub-section (4) of that section 
provides that subject to the result of an 
application under sub-section (2) or an 
appeal under sub-section n (3), the decision 
of the Board shall be fin 


10. In Balakotayya’s uae oe examin- 
ing the effect of a decision under section 
84 (2), it was observed that doctrine of res 
judicata is not confined to a decision in a 
suit but it applies to decisions in other 
proceedings as well. But how fara deci- 
sion which is rendered in other proceed- 

will bind the parties depends upon 
other considerations one of which is whe- 
ther that decision determines substantial 
rights of parties and the other is whether 
the parties are given adequate opportu- 
nities to establish the rights pleaded by 
them, The doctrine of res judicata is not 
confined to the limits prescribed in section 
tr, Civil Procedure Code. The underly- 
ing principle of that doctrine is that there 
should be finality in litigation and that a 
person should not be vexed twice over in 
respect of the same matter. 


11, In the proceedings with which we are 
concerned in this appeal one of the unpors 





1. ILR. (1546) Mad. 566 : (1946) 1 M.L.J. 200: 
A J.R. 1946 Mad, 509. 


tant question the Board had to decide 
was whether the properties in dispute 
are archakatwam service inam properties. 
The Board’s decision which was adverse 
to the temple, affected the rights of the 
temple in a substantial manner. It was 
open to the temple to get its right establish- 
ed by means of a suit under section 5} (3). 
It failed to take that step. Therefore the 
decision of the Board become final 
and binding on the temple. ín State of 
Madras v. Kunnakudi Melamatam alias 
Annathana Matam}, this Court held that a 
decision of the Board under section 84 (1) 
which had become final in the absence of 
any application to thé Court to set aside 
that decision under section 84 (2), holding 
that the institution was outside the 
purview of the Act, -bars the board from 
levying any contribution on the institu- 
tion under the Act subsequently. 


12. In our judgment the decision of the 
Board in 1931 that the suit properties 
not temple properties operates as res judica 

in the present proceeding. 


13. In the result this appeal fails and the 
same is dismissed with costs. 25th March. 
1970. 

V.K. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—J. C. Shak, K. S. Hegde, 
and A. N. Grover, JJ. 


N. V. Shanmugham and Co. 
v. 


Commissioner of Income-tax, Madras 
Respondent. 


Income-tax Act (XI of 4922), sections 3, 
40 and 41—Association of persons— 
Partnership— Suit for dissolution—Appoint- 
ment of Receivers—Continuance of busi- 
ness by receivers for the purpose of wind- 
ing up, under orders of Court and with the 
consent of erstwhile partners—Profits of 
the business—-Receivers represent assessee 
Assessment as on an “association of 
persons ”. 


One of the partners ofa firm filed a suit for 
the dissolution of the partnership W with 


Appellant* 





+ C. As. Nos. 294 and 295 of 1967. 
22nd April, 1970. 
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effect from 31st August, 1956 and for 
taking of accounts. He also applied for 
the appointment of a receiver to take 
charge of the business. On 21st Septem- 
ber, 1956, the Court appointed three 
receivers, two of whom were the partners 
of the firm and the third was an Advocate. 
The Court directed the receivers to reopen 
and conduct the business for the purpose 
of winding up. In the assessment year 
1958-59 and 4959-60 there were profits 
and the receivers asserted that the income 
should be assessed in the hands ofthe bene- 
ficiaries. The department assessed the 
receivers as an association of persons. 
The Tribunal, however, held that the 
profits earned should be assessed to tax 
in the hands of the individual partners 
at the rates applicabletothem. The High 
Court in reference answered the question 
in favour of the revenue. The assessee 


appealed : 


Held, the business was carried on with the 
consent of all the owners and the income 
from the business is to be assessed on the 
receivers as an association of persons. 


[Para. 10.] 


The expression ‘association of persons’ 
is not defined in the Act. It means an 
association in which two or more persons 
join in a common purpose or common 
action, and as the words occur in section 3 
which imposes a tax on income, the asso- 
ciation must be one, the object of which is 
to produce income, profits and gains. 


|Paras. 7 & 8.] 


Receivers appointed by the Court in a 
suit for dissolution of a firm to carry on 
business of the firm, for the purpose of 
winding it up, are merely the representa- 
tives of the real owners of the business, 
i.e., the erstwhile partners of the firm. 
The primary liability to pay the tax due 
was that of the real owners. The tax 
may be levied and recovered from the 
receivers under section 41 (1) of the Act. 
Section 4k ofthe Act does not impose any 
separate charge. It only.empowers the 
Revenue to levy and collect a tax due 
from a person or persons, from his or 
their representative. Hence there is no 
question of either the receivers being an 
“association of persons’ or their being 
liable under section 10 or section 41 ofthe 
Act. The question would be whether the 
profits should be considered to have been 
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earned by ‘an association of persons’ or 
by individuals. [Paras. 5 &7.] 


On facts, the business was carried on by 
the receivers on behalf of the erstwhile 
partners of the firm and considerable 
profits were earned from the business. 
The unified control and management of 
the business was in the hands of the 
receivers. The receivers hed joined in a 
common purpose and they acted jointly. 
The receivers did not and cou'd not have 
represented the individual interest of the 
various owners of ihe business. The 
profi's to which those owners lay claim 
and which ‘hey were not averse to pocket 
were earned on behalf of an ‘ association 
of persons’. The profits ware earned on 
behalf of the persons who had a common 
interest created by the order of the Court 
and were on that account, an ‘ association 
of persons.’ The existence of specific or 
defined interest in the profits d'd not 
make the earning anytheless by ‘ an asso- 
ciation of persons.’ Liability to pay tax 
depends upon the earning of profits by a 
unit and not upon the ultimate division 
of profits. [Paras. 5,7 & 8.] 


It is true that before the receivers were 
appointed one of the erstwhile partners 
objected to the continuance of the partner- 
ship. But there is nothing in the record 
to show that he objected to‘ he continuance 
of the business. Even otherwise, all the 
owners ofthe business including the person 
who objected, were given month by 
month, some amounts from the proceeds 
of the business. It was not said ihat any 
of them declined to receive the same. 
That means all of them acquiesced in 
the continuance of the business. It is 
true that considerations of equity are 
irrelevant in interpreting taxing provisions 
but while considering ihe question who 
carried on a business, the course of con- 
duct of the concerned parties is relevant. 
On the facts proved it must be held that 
in law the erstwhile partners of the firm 
carried on the business through their 
representatives. [Para. 8.] 


The question as to what would have been 
the position if the business hed been con- 
tinued without the consent of all the 
owners, was held unnecessary to consider 
in this case. 


Appeal from the Judgment and Order 
dated the 30th November, 1965 of. the 


I) BHANMUGHAM & CO. Y. C.ÌLT., MADRAS (Hegde, J.). 


Madras High Court în Tax Case No. 215 
of 1962 (Reference No. 120 of 1962)* 


M. C. Chagla, Senior Advocate, (K. Sri- 
nivasan and T.A. Ramachandran, Advo- 
cates, with him), for Appellant (In both 
the Appeals). 


B. S2n, Senior Advocate (G. C. Sharma 
and B. D. Sharma, Advocates, with 
him), for Respondent (In both the 
Appeals). 


a Judgment of the Court was delivered 
y 


Hegde, J—These companion appeals by 
certificate under section 66-A 0) of the 
Indian Income-tax Act, 1922 (in short 
‘thea Act’) are directed against the deci- 
sion of the Madras High Court in a tax 
reference under section 66 (1) of the Act, 
relating to the assessment years 1958-59 
and 1959-60. 


2. Messrs. N. V. Shanmugam & Co., a 
firm, was carrying on business in the 
manufacture and sale of snuff under a 
deed of partnership, dated 20th April, 
1955. Its partners were S. P. Ramaiah 
Nadar, Murugavel Nadar and Shanmugha- 
vel Nadar. S. P. Mohan, a minor had 
bsen ad mitted to the benefits of the partner- 
ship, his share in the net profits being 
1/6th. The deed of partnership provided 
that the partnership could not be dissolved 
before 3łst August, 1955. But ‘it was 
opento the partners to continue the partner- 
ship or enter into a fresh partnership 
on fresh terms and conditions. On 17th 
Ssptember, 1956, Ramaiah Nadar filed 
a suit in the City Civil Court, Madras for 
the dissolution of the partnership with 
effect from 3st August, 1956 and for 
taking of accounts. He also applied for 
the appointment of a receiver to take 
charge of the business. On 21st Septem- 
bar, £956, the Court appointed three 
receivers two of whom were the partners 
of the firm namely Ramaiah Nadar and 
Murugavel Nadar and the third was an 
Advocate by name Ram Mohan. The 
business of the firm had b2en stopped from 
Ist S2ptember, 1956 to 21st September, 
1956. The Court directed the receivers 
to “ reopen and conduct the snuff business 
for the purpose of winding-up, with powers 
to realise the outstandings and discharge 
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the dues of the firm ” subject to the follow- 
ing among other terms. 


Clause 4.—The receivers can carry on 
the business ofthe partnership normally. 


Clause 6.— All parties to have access to 
the books of the firm and to the business 
premises. 


Clause 7.— All parties are entitled to get 
information relating to the conduct of 
the business from the receivers. 


Clause 8. —The profits ifany earned from 
ist Szptembar, 1956, will be treated as an 
asset of the firm subject to be divided 
between the parties in the manner set 
out in paragraph 10 of the deed, dated 
20th Kent 1955. The receiver or 
receivers shall not be entitled to any 
share in the profits for the management. 


Clause 9.—The receivers will pay every 
mon h Rs. 1,500 to plaintiff, Rs. 1,500 
to the Ist d:ferdint, Rs. 750 to 2nd 
dafendint and Rs. 750 to 3rd defendant 
by his guardian from 1st November, 
1956 (owners of the dissolved firm). 


3. Sometime later the Court appointed a 
Commissioner for taking the accounts of 
the firm and for arranging the sale of the 
business as a going concern ; but. no sale 
took place. Inthe assessment year 1958-59, 
the business yielded a profit of Rs. 
93,739. In the assessment year 1959-60, 
there was a profit of Rs. 1,54,393. In 
response to a notice from the Income-tax 
Officer, the receivers filed “nil” returns 
but showed the profits earned in the busi- 
ness in section D ofthe return. But they 
asserted hat the income should be assessed 
in the hands of the beneficiaries as they 
are already assessees having other sources 
of income. Ths Income-tax Officer re- 
jected that contention. He came to the 
conclusion that the business was carried 
on by an “association of persons” and 
as such no question of assessing the indi- 
vidual partners on their share of income at 
the rate applicable to them would arise, 
as contend.d by the receivers. The 
Appellate Assistant Commissioner re- 
jected the appeal of the assessees and 
confirmed the order of the Income-tax 
Officer; but on a further appeal, the 
Tribunal came to the conclusion that the 
profits earned shou'd be assessed to tax in 
the hands.of the individual partners at the 
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rates applicable to them. At the instance 
of the Commissioner of Income-tax, 
Madras, the Tribunal submitted the follow- 
ing question under section 66 (1) of the 
Act for the opinion of the High Court : 


“ Whether the income of the business 

in snuff could bs assessed on the recei- 

vers as an association of persons under 

ae 10 or under section 41 of the 
ct.” 


4. The High Court answered that ques- 
tion in favour of the Revenue. 


5. The real point in controversy between 
the Revenue and the assessees is whether 
the profits earned in the business should 
be considered as profits earned by an 
“association of persons” or whether 
it should be considered as having been 
earned by individuals. The receivers 
appointed by the Court were merely the 
representatives of the real owners of the 
” business że., the erstwhile partners of the 
firm. The primary liability to pay the 
tax due was that of the real owners. The 
tax may be levied and recovered from the 
Receivers under section 41 (1) of the Act. 
To borrow the expression fromthe Income- 
tax Act, 1961, they are only representative 
assessees. The fact that there were three 
receivers did not make them an association 
of receivers. The three receivers jointly 
represented the real owners. The circum- 
stance that there were three receivers was 
wholly irrelevant for the purpose of the 
assessment. There was no question of 
assessing the receivers as an “ association 
of persons”. The real question is whether 
the persons whom the receivers represented 
constituted an “ association of persons ”. 
Further in respect of business profits, all 
assessment of tax is done under section 3 
read with section 10 ofthe Act. Section 
3 imposes the charge and section 10 to 
the extent relevant for our present purpose 
provides that tax shall be payable by the 
assessee under the head “ profits and gains 
of business” in respect of the profits or 
gains of business carried on by him subject 
to the allowances allowed under sub-section 
(2) of that section. Section 41 empo- 
wers the Revenue to levy the tax that 
could have been levied on the person who 
earned the profits or one or the other of 
his representatives mentioned in that sec- 
tion and recover the same from that re- 
presentative in like manner and to the 
same amount as it would be leviable 
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upon and recoverable” from the person 
on whose behalf such profits are recover- 
able and all the provisions of the Act shall 
apply accordingly. Section 41 of th 
Act does not impose any separate charge. 
It only empowers the Revenue to levy and 
collect a tax due from a person or persons, 
from his or their representative. Hen 
there is no question of either the receivers 
being an “association of persons” o: 
their being liable “under section 10 or 
section 41 of the Act”. The liability of 
the receivers arose under section 41 read 
with section 10. The Tribunal wanted 
the opinion of the High Court on the 
question whether the profits in question 
should be considered to have been earned 
by an “association of persons” or by 
individuals. We shall proceed to answer 
that question. 


6. Mr. M.C. Chagia, learned Counsel for 
the assessee contended that the liability of 
receivers is co-extensive with that of the 
beneficiaries and cannot in any case be a 
larger or wider liability. If the assess- 
ment is made on a receiver whatever the 
nature of the profit whatever the mode of 
computation, his liability to pay tax 
must be determined in accordance with 
seotion 44 of the Act; that section is 
mandatory ; the tax payable by him on 
the profits earned can only be ascertained 
in accordance with the special provisions 
laid down in that section ; it is not open 
to the department to ignore the provisions 
of section 41 and levy tax on receivers 
inthe same way as on an assessee who does 
not fulfil the character of a receiver. 
According to the Counsel when an assess- 
ment is made under section 41 of the Act, 
it must be done under one of the heads 
mentioned in Chapter HI of the Act and 
the provisions laid down with regard to 
computation of the income-tax must be 
carried out; section 41 will come into 
play afterthe income has beenso compu- 
ted. In support of this contention, he 
relied on the decision of the Bombay 
High Court in Commissioner of Income-tax, 
Ahmedabad v. Balwantrai Jethalal Vaidya 
and others1, which decision has been 
approved by this Court in C.R. Nagappa v. 
Commissioner of Income-tax*, Proceeding 





1. LL.R. (1958) Bom. 1374: 60 Bom. L.R; 
983: (1958) 34 I.T.R. 187. 

2. (1969) 73 I.T.R. 626: (1969) 2 I.T.J. 346: 
(1969) 2 S.C.J. 436. 
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further the Counsel urged that the assess- 
ment of the receivers should have been on 
the same basis as the erstwhile partners of 
the firm would have been assessed in respect 
ofthe profits in question. According to 
him, the business in question could not 
have been conducted by the erstwhile 

artners as an “ association of persons”. 

e urged that the -erstwhile partners of 
the firm were fighting amongst themselves; 
some of them wanted to carry on the 
business while one of them wanted to close 
down the same. Hence they could not 
have carried on the business as an “‘ asso- 
ciation of persons.” He urged that an 
“association of persons ” as used in sec- 
tion 3 of the Act means an association in 
which two or more persons voluntarily 
join in a “common purpose ” or “ com- 
mon action”. He further urged that in a 
business said to be carried on by an “ asso- 
ciation of persons ”, there must be unity 
of control and unity of management ; as 
no such unity existed amongst the erst- 
while partners of the firm, it cannot be 
said that the receivers represented an 
“association of persons.” 


7. We are unable to accede to the con- 
tention of the learned Counsel for the 
‘assessee. It is not denied that the business 
was carried on by the receivers on behalf 
of erstwhile partners of the firm and that 
considerable profits were earned from the 
business. The contro] and the manage- 
ment of the business was in the hands of 
the receivers. That control and the 
management was a unified one. The 
receivers had joined in a common purpose 
and they acted jointly. When they did so 
they ac.ied on bzhalf of the persons who 
ere the owners of the business. The 
receivers did not and could not have re- 
presented ihe individual interest of the 
various owners of the business. If they 
had done so there would have been chaos 
in the business. The profits to which 
those owners lay claim and which they 
were not averse to pocket, were earned 
on behalf of an “ association of persons ”. 
he profits were earned on behalf of the 
rsons who had a common interest 
created by the order of the Court and were 
on that account of an “association of 
persons ”. The existence of specific or 
efined interest in the profits did not make 
the earning any the less by an ‘ association 
of persons’. Liability to tax depends 
upon the earnings of profits by a unit and 
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not upon the ultimate division of the 
profits. The expression “association of 
persons” is not defined in the Act. At 
one stage, there was conflict cf judicial 
opinion about the true meaning of that 
expression. That conflict can now be 
said to have been settled by some of the 
decisions of this Court to which we shall 
refer presently. 


8. In Commissioner of Income-tax, 
Bombay v. Indira Balkrishnaa1 this Court 
accepted the observations of Sir Harold 
Derbyshire, C.J., In re B. N. Elias and 
others,? that the word “ associate ” means 
“to join in common purpose or to join 
in an action”. Therefore “ associatio 
of persons ” as used in section 3 of the 
Act means an association in which two or 
more persons join in a common purpose 
or common action, and as the words occur 
in asection which imposes a tax on income 
the association must be one, the object 
of which is to produce income, profits o 
gains. It is true that in the instant case 
before the receivers were appointed, on 
of the erstwhile partners objected to th 
continuance ofthe partnership. But ther 
is nothing in the record to show that h 
objected to the continuance ofthe business. 
All the same we shall assume that he did 
not want at that stage that the busines 
should be continued. But in fact the 
business was continued in pursuance of the 
oiders of the Court. All the owners of 
the business including the person who 
objected to the continuance of the busi- 
ness were given, month by month, som 
amounts from the proceeds of the business. 
It was not said that any of them declined 
to receive the same. That means all of 
them acquiesced in the continuance of the 
business. Each one of the assessees wantsto 
share the profits earned on behalf of all of 
them but when it comes to the question of 
paying tax, they want to deny that the 
business was conducted on behalf of all 
of them. It is true that considerations 
of equity are irrelevant in interpreting 
taxing provisions but while considering 
the question who carried on a business 

the course of conduct of the concerned 
parties is relevant. On the facts proved, 
it must be held that in law the erstwhile 


— 
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. partners of the firm carried on the busines 
through their representatives. ; 


9. In Mohammed Noorullo} v. Commis- 
sioner of Income-tax, Madras’, this-Court 
had to consider whether the assessment 
in that case was rightly made on an “ asso- 
ciation of persons”. Therein, 
Mohamaden who was carrying on the 
business of manufacture and ‘sale of 
beedies ofa particular brand, died intestate 
on 17th December, 1942, Jeaving as his 
heirs, N,.a son by his predeceased wife, 
L his widow and his four children by L. 
The widow T. and one D carried on the 
business afierthe death of O N, through 
his next friend, applied for leave to sue 
for partition in forma pauperis and pend- 
ing these proceedings on 17th March, 
1943, two-advocates were appointed as 
joint receivers of all the properties of O, 
by consent ofall the parties. The consent 
on behalf of the minor was given by his 
next friend. The widow L, filed another 
suit for partition on 101h May, 1943, but 
applied for the continuance of the joint 
receivers. N, opposed the application on 
the ground that he wanted different 
persons to be appointed as receivers. 
By an order, dated 25th May, 1943, the 
Court ordered the continuance of the 
joint receivers. The receivers continued 
in charge of the business till 
November, 1946, when ‘the business 
was put up for sale by auction and was 
purchased by N. The Income-tax Officer 
assessed the profits of the business for the 
calendar years 1943—46 in the hands of 
the receivers as the income ofan “ associa- 
tion of persons ” consisting of the heirs of 
O. The Appellate Assistant Commis- 
sioner as well as the Tribunal upheld the 
finding of the Income-tax Officer. On a 
reference under section 66 (1) of the Act, 
the High Court agreed with the view taken 
by the authorities under the Act. This 
Court upheld the view taken by the High 
Court. This decision was.tried to be 
distinguished by Mr. Chagla on the 
ground that in that case all the parties 
had consented to the appointment of the 
receivers. None of the heirs of the de- 
ceased owner of the business wanted to 
break the unity of the business or its 
_ continuity and the business was of such a 
po SS cts SN Se 
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oea Hes (1961) 1 M.L.J. (S.C.) 179: (1961) 1 


THE MADRAS LAW JOURNAL REPORTS— (SUPREME COURT) 


0, a`- 


[1971 


nature that it could not be carried on 
without such consensus, therefore, the 
continuance ofthe business by the receivers 
was rightly considered as continuance of 
-business by the heirs of the deceased. 
According to the Counsel such was not 
the position in the present case. For the 
reasons already stated, we see no merit in 
that contention. We have earlier come 
to the conclusion that the business was 
continued with consent of all the owners. 
Hence for the purpose of this case it is not 
necessary to go into the question as: to 
what would have been the position if the 
business had been continued without the 
consent of all the owners. The facts of 
this case directly fall within the rule laid 
down by this Court in Commissioner of 
Income-tax, Poona v. Bldana Dist. Main 
Cloth Importers Group!. The facts cf 
that case were: In 1945, the Deputy 
Commissioner of Buldana evolved a 
scheme for the distribution of cloth in his 
district and, with the sanction ofthe C. P. 
Government appointed a group of four 
persons as sole agents for the import of 
cloth from mills in various places in India 
and for its distribution to retailers. For 
different periods the group which imported 
cloth was differently constituted. H. & 
Co., which was a common member main- 
tained the books relating to the business. 
Every time there was a change in the 
constituents of the group, a separate set of 
books was maintained and the profits 
from those enterprises were divided bet- 
ween the various persons who formed 
the group at the material time. The 
Appellate Tribunal found that the import 
and distribution of cloth was done on a 
joint basis, the purchasers were joint, so 
were the sales and the profits were as- 
certained on a joint basis and then distri- 
bution according to the capital contribut- 
ed by each member of the group. This 
Court held that the group was an “ asso- 
ciation of persons ” and could be assessed 
on its profits as such to income-tax and 
excess profits tax. It further held that it 
‘made no difference that the business was 
carried on because the Deputy Commis- 
sioner of the district had appointed the 
members constituting the group to import 
and distribute the cloth, Therein the 
members of the gicup did not voluntarily 
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joint the group. They were put together | 


by the Deputy Commissioner and asked 
to aot toge.her, which they did. Similar 
is the position in the present case. : 


10. For the reasons mentioned above, 
our answer to the question referred is that 
the profits in question were earned from 
a business carried on by an “ asscciation: 
of persons ”. 


11. In the result these appeals fail and 
they are dismissed with costs. One hear- 
ing fee. 
V.S. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT .—J. C. Shah, K. S. Hegde and 
A. N. Grover, JJ. 


Indian Overseas Bank Ltd. 


v. 
Commissioner of Income-tax, Madras 


Appellant* 


Respondent. 
Income-tax Act (XI of 1922), 
section 10 (2) (vi-b), proviso (b) — 


Bunking Companies Act, 1949 (Central 
Act X of 1949), section 17—Develop- 
ment Rebate — Assessee, a banking 
company— Reserve—Szparate fund to be 
created—-Transfer of sum from profit and 
loss account to a fund in conformity with 
Banking Companies Act—Not in compli- 
ance with Income-tax Act—Claim for 
developmert .rebate, not allowable—Re- 
serves under the Banking Companies Act 
and Income-tax Act—Distinction. 


For the relevant assessment year, the 
assessee a banking company transferred 
a sum from the profit and loss account to 
the reserve fund, without however, creating 
a separate fund as required by proviso (b) 
to section 10 (2) (vi-b) of the Act and 
claimed allowance by way of development 
` rebate under the proviso in the computa- 
tion of its business income. The depart- 
ment, the Tribunal and the High Court in 
reference held ihat though the reserve 
might be in compliance with section 17 of 
the Companies Act, it was not in strict 
conformity with section 10 (2) (vi-b) pro- 


* C.A. No. 615 of 1967. 23rd April, 1970. 
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viso (b) of the Income-tax Act, and 
hence disallowed the claim. The assessee 


appealed. 
Held, the assessee is not entitled to the 


allowance claimed by way of development 
rebate. [Para. 8.] 


The creation of the reserve contemplated 
by the Income-tax Act is a condition 
precedent for obtaining the allowance of 
development rebate. [Para. 6.] 


The reserve contemplated by section 17 of 
the Companies Act is a separate reserve 
and the amount transferred fo that reserve 
cannot be utilised for business purposes, 
The reserve contemplated by. section 10 (2) 
(vi-b) proviso (6) is an independent re- 
serve and the amount to be transferred to . 
that reserve is debited before the profit 
and loss account is made up. That 
amount is required to be credited to a 
reservo account to be utilised by the 
assessee during a period of ten years for 
the purposes of the business of the under- 
taking. (Para. 7.} 


The object of the Legislature in allowing 
a development of the assessee’s business 
from out of the reserve fund is apparent 
from the terms ofthe proviso. The entries 
in the account books required by the pro- 
viso are not an idle formality. The 
assesses being obliged to credit the reserve 
fund for a specific purpose, he cannot 
draw upon the same fot purposes other 
than those of the business and that amount 
cannot be distributed as dividend. The 
transfer to the reserve fund should be 
made at the time of making up the profit 
and loss accounts. {Para. 7.] 


Appeal from the Judgment and Order, 
dated the 21st June, 1966 of the Madras 
High Court in Tax Case No. 216 of 1963. 
(Reference No. 66 of 1963).* ' 


C. V. Mahalingam and T. A. Ramachand- 
ran, Advocates, for Appellant. i 


R. N. Sachthey and B. Datta, Advocates, 

for Respondent. 

T Judgment of the Court was delivered 
y 


Hegde, J—At the instance ofthe assesseo, 

the lncome Tax Appellate Tribunal 
(Madras Bench) referred to the High Court 
of Madras a statement of case under 
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section 66 (1) of the Indian Income-tax 
Aot, 1922 (to be hereinafier referred to as 
the Act). Tho High Court answered 
one of the questions submitted alongwith 
the statement of case in favcur of the 
assessee and the other in favour of the 
Revenue. The Revenue has not appealed 
against the decision of the High Court to 
the extent it went against it but the assessee 
has brought this appeal by certificate 
challenging the correctness of the view 
of the law taken by the High Court on 
Q.estion No. 1 submitted for its opinion. 
The question of law that we have to con- 
sider in this appeal is : 


“Whether the creation of a reserve in 
compliance with section 17 of the Bank- 
ing Companies Act is sufficient com- 

liance with the requirements of section 
40 (2) (vi-b), proviso (b) of the Indian 
Income-tax Act, 1922.” 


3. The authorities under the Act as well 
as the High Court have answered this 
question in the negative. 


4. The appellant is a public Limited 
Company carrying on banking business. 
For the calendar year 1958 the previous 
year relating to the assessment year 1959- 
60, the appellant claimed allowance by 
way of development rebate under proviso 
(b) of section 10 (2) (vi) (b) amcunting 
to Rs. 1,37,836 in the computaticn of its 
business income. 


5, The admitted facts of the case are: 
that during the accounting year relating 
to the assessment year, the appellant 
Company had transferred a sum of Rs. 6 
lakhs from the profit and loss account to 
the reserve fund. This sum is sufficient 
to meet the requirements of section 17 of 
the Banking Companies Act, 1949 as 
well as of proviso (b) to section 10 (2) (vi) 
b) of the Act ; but no separate reserve 

d as required by proviso (b) to section 

10 (2) (vi) (b) had been created. The 
contention of the appellant isthat as the 
transfer to the reserve is sufficient to meet 
the requirements of section 17 of the 
Banking Companies Act, 1949 as well as 
of proviso (b) to section 10 (2) (vi-b) of the 
Act, in substance, if not in form, it has 
complied with the requirements of law 
and therefore it is entitled to the allowance 
of the rebate claimed. We are in agree- 
ment with the High Court that the appel- 
lant is not entitled to the allowance by 
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way of development rebate, claimed. The 
rebate under proviso (b) of section 10 (2) 
(vi-b) is a concession granted but that 
concession is made subject to fulfilment 
of certain requirements. The grant of 
this allowance is made subject to the 
conditions prescribed in proviso (b) to 
Explanation (2) to section 10 (2) (vi-b). 
ane relevant portion of that proviso 
reads : 


RETEA an amount equa! to seventy- 
five per cent. of the development rebate 
to be actually allowed is debited to the 
profit and loss account of the relevant 
previous year and credited to a reserve 
account to be utilised by him during a 
period of ten years for the purposes of 
the business of the undertaking except 


plated by his provision is a condition 
precedent for obtaining the allowance o 
development rebate. Admittedly the ap- 
pellant has not created any such separate 
reserve. Section 17 of the Banking Com- 
panies Act, 1949 prescribed : 


6. The creation of the reserve a 


“Every banking company incorporated 
in India shall maintain a reserve fund, 
and shall, out of the net profits of each 
year and before any dividend is declared, 
transfer a sum equivalent to not less 
than twenty per cent. of such profits to 
the reserve fund until the amount of he 
said fund is equal to the paid up capital. 
Explanation—Fo1 the purposes, of this 
section, the expression ‘net profits’ 
shall have .he meaning assigned to it in 
sub-section (3) of seciion 87-C of the 
TER Companies Act, 1913 (VII of 


7. The reserve contemplated by that 
provison is a separato reserve. The 
amount transferred to that reserve cannot 
be utilised for business purposes. Tho 
reserve contemplated by proviso (5) to 
section 10 (2) (vi-b) of the Act is an inde- 
pendent reserve. The amount to be 
transferred to that reserve is debited before 
the profit and loss account is made up. 
That amount is required to be credited to 
a reserve account to be utilised by the 
assessee during a period of ten years for 
the purposes of the business of the under- 
taking. The nature of the two reserves 
are different. They are intended to 
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serve two different purposes. As observed: 


by the Madras High Court in Commis- 
sioner of Income-tax v. Veeraswami Nainar 
and othzrs^ hat ine object of theLegislature 
allowing a development of the assessee’s 
usiness from out of the reserve fund is 
pparent from the terms of the proviso. 
he entries in the account books required 
y ‘he proviso are not an idle formality. 
e assessee being obliged to credit the 
reserve fund for a specific purpose, he 
annot draw upon the same for purposes 
o her than ihose of the business and that 
mount cannot be distributed by way of 
ividend. It is also clear from the terms 
f he proviso that the transfer to the 
reserve fund should be made at the time 
of making up the profit and loss account. 


8. The assessee not having complied with 
the requirements of section 10 (2) (vi-d) 
read wi h Explanations ihereto. he is not 
entitled to claim the allowance in question. 


9. In the result of our answer to the 
question formulated above is in the nega- 
tive. This appeal is accordingly dis- 
missed with costs. 


V.S. 










Appeal dismissed. 
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Commissioner of Income-tax, Madras. 
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y. 
S. S. Sivan Pillai, etc. Respondents. 


Income-tax Act (XI 0f 1922), section 15-C— 
Industrial undertaking—No taxable profits 
in view of uncbsorbed depreciation—No 
Scope for exemption from payment of tax 
— Dividend declared from business profits 
— Dividend in the hands of shereholder, 
the assessee—Not also entitled to exemp- 
tion. 


An industrial undertaking to which section 
15-C applied, distributed dividend to its 
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shareholders out of the business: profits 

earned by it in the years ending 31st 

December, 1953 and 31st December, 1954. 

The Company however carried in its. 
accounts a large balance of unabsorbed 

depreciation admissible under section 10 

(2) (vi) and section 10 (2) (vi-a) of the Act 

and on that account it had no taxable 

income in the relevant assessment years 

1954-55 and 1955-56. In assessing the 

income of the assessee, a shareholder of 

the ccmpany, for the assessment years 

4955-56 and 1956-57 the officer rejected 

the claim for exemption from tax under | 
section 15-C (4) of the Act and brought 

the dividend income to tax. This was 

confirmed by the Tribunal in appeal. 

But the High Court answ:red ihe reference 

against the Revenue. The Revenue ap- 

pealed. 


2ld, the assessee is not entitled to the 
bonefit of section 15-C (4) in respect of 
the dividend income received from the 
company. [Para 17.] 


If an industrial undertaking has no taxable 
profits, it cannot claim ihe exemption 
from payment of tax under sub-section (1) 
of section 15-C, and if the undertaking 
cannot claim the benefit under sub-section 
(1), the shareholders will not get the benefit 
of sub-section (4) for there is no dividend 
paid which is attributable to that part of 
the profits or gains on which the tax was 
not payable by the undertaking. 

[Para. 8.] 


Under the scheme of section 15-C, the 
profits and gains of an industrial undertak- 
ing must be determined under and in the 
manner provided by section 10 of the Act. 
For that purpose all the allowances under 
sub-section (2) must be taken into account 
and the resultant amount forms a compo- 
nent of the taxable profit. The right to 
appropriate the profits towards the un- 
absorbed depreciation of the previous year 
does not arise under section 24 (1), it 
arises by virtue of section 10 (2) (vi) pro- 
viso (5). [Para. 12.] 


Appeals from the Judgment and Order, 
dated the 2nd August, 1965 of the Madras 
High Court in Tax Case Nos. 198 to 201 
of 1962 (References Nos. 114 to 117 of 
1962).* , 
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B. Sen, Senior Advocate, (G. C. 
Sharma, R. N. Sachthey and B. D. Sharma, 
Advocates, with him), for Appellant 
(In all the Appeals). 


Gobind Das and Miss Lily Thomas, Advo- 
cates, for Respondents (In all the 
Appeals). , 


The Judgment of the Court was delivered 
by 


Skak, J—Sri Ganapathy Mills Co., Ltd. 
distributed dividend to its shareholders 
out of the business profits earned by it in 
the years ending 31st December, 1953 and 
31st December, 1954. The Company 
however carried in its accounts a large 
balance of unabsorbed depreciation ad- 
missible under section 10 (2) (vi) and section 
tion 10 (2) (vi-a) of the Income-tax Act, 
and on that account it had no taxable 
income in the relevant assessment years 
1954-55 and 1955-56. 


2. In assessing the income of the share- 
holders for the assessment years 1955-56 
and 1956-57 the Income-tax Officer re- 
jected their claim for exemption from tax 
under section 15-C (4) of the Income-tax 
Act, 1922 and brought the dividend 
income to tax. This order was confirmed 
by the Income-tax Appellate Tribunal. 


3. The Tribunal referred the following 
question to the High Court of Madras for 
opinion: 


“ Whether on the facts and in the cir- 
cumstances of the case, the assessees are 
entitled to the benefit of section 15-C (4) 
in respect of the dividend income receiv- 
ed from Sri Ganapathy Mills Co. Ltd., 
Tinnevelly ?”’ 


4. The High Court answered the question 
in the affirmative. The Commissioner of 
Incomse-tax has appealed to this Court with 
a certificate under section 66-A (2) of 
the Income-tax Act. 


5. In the year ending 31st December, 
153,the Company had earned in in its busi- 
ness transaction a profit of Rs. 87,184, 
but it had uo taxable profits, for the de- 
preciation for the cuirent and the previous 
years amounted to Rs. 2,83,343 which was 
an admissible allowance in the computa- 
tion of income under section 10 of the 
Income-tax Act. Since full effect could 
not be given to-theallowance,the Company 
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was entitled to add to the deprecia- 
tion for the following year the unabsorbed 
depreciation of Rs. 1,96,159 under section 
10 (2) (vi) proviso (b). In the year ending 
31st December, 1954, the Company earned 
a profit of Rs. 4,36,821 and the deprecia- 
tion admissible for the year was 
Rs. 2,41,809. Taking into account the un- 
absorbed depreciation of the previous 
year in computing the taxable income, it 
was found that the Company had suffered 
a loss of Rs. 1,147. Accordingly the 
company had no taxable profits in either 
of the two years and no tax was levied 
from the company. But the 
company had stili distributed dividend 
out of profits earned by it and the taxing 
authorities levied tax on the dividend 
received by the shareholders. 


6. The answer to the question referred to 
the Tribunal depends upon the true inter- 
pretation of section 15-C of the Indian 
Income-tax Act, 1922. Section 15-C of 
the Income-tax Act, insofar as it is rele- 
vant, provides : 


“ (1) Save as otherwise hereinafter pro- 
vided, the tax shall not be payable by an 
assessee on so much of the profits or 
gains derived from any industrial under- 
taking tc which this section applies as 
do not exceed six per cent. per annum 
on the capital employed in the under- 
taking, computed in accordance with 
such rules as may be made in this behalf 
by the Central Board of Revenue. 


(2) * * * 4 


(3) The profits or gains of an industrial 
undertaking to which this section applies 
shall be computed in accordance with 
the provisions of section 10. 


(4) The tax shall not be payable by a 
sháreholder in respect ofso much of any 
dividend paid or deemed to be paid to 
him by an industrial] undertaking as is 
attributable to that part of the profits 
or gains on which the tax is not payable 
under this section. 


* * + k * 9) 

7. The Company was an industrial under- 
taking to which section 15-C applied. 
Tt had in the .wo relevant years derived 
from the industrial undertaking no profits 
or gains wi hin the meaning of sub-section 
(4) read with sub-section (3) of scetion 


q 
45-C. The profits or gains derived from 
the industrial undertaking within the 
meaning of sub-section (1) of section 15-C 
are not business profits they are taxable 
profits computed in accordance with the 
provisions! of section 10 of the Income-tax 
Act. Under section 15-C (1) no tax is 
payable by the industrial undertaking on 
its taxable profits equal to six per cent. 
per annum of the capital employed. Sub- 
section (4) of section 15-C exempts the 
shareholders of an industrial undertaking 
to which section 15-C applies, from lia- 
bility to pay tax in respect of the dividend 
paid or déemed to be paid as is attribut- 
able to that part of .he profits or gains on 
whioh the tax is not payable under section 
15-C (1). ` 


8. Exemption under section 15-C (1) 
from payment of income-tax is not related 
to the business profits : it is related to the 
taxable profits. The Janguage of sub- 
section (3) is clear: the profits or gains 
of an industrial undertaking have to be 
determined under section 10 of the Act. 
Even if he undertaking has earned profits 
out of its commercial activity, ifit has no 
taxable profits it cannot claim exemp.ion 
from payment of tax under sub-section (1) 
of section 15-C : and if the undertaking 
annot claim the benefit under sub-section 
1) he shareholders will not get the benefit 
of sub-section (4), for here is no dividend 
paid which is attributable to that part of 
the profits: or gains on which the tax was 
not payable by the undertaking. 


9. The company had no taxable profit 
in tha year of account : it did not accord- 
ingly qualify for exemption from payment 
of tax under sub-section (1), and since 
there was no suh taxable profit, the 
dividend received by he shareholders 
could not {be said to bs attributable to 
that part of the profits or gains on which 
the tax was not piyable under sub-section 
(1). On he plain terms of sec.ion 15-C 
the shareholders cannot obtain the benefit 
of exemption from payment of tax. 


10. We are unable to agree with the High 
Court that in determining the profits of 
the company the unabsorbed depreciation 
of the previous years will not be taken into 
account. Section 10 of the Income-tax 
Act, insofar as it is relevant, provides : 


“(1) The tax shall be payable by an 
assessee under the head “ Profits and 
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gains of business, profession or voca- 
tion ” in respect of the profits or gains 
of any business, profession or vocation 
carried on by him. 


(2) Such profits or gains shall be com- 
making 


puted afier the following 
allowances, namely :— 
* + 3 * %4» 


11. Clause (vi) deals with depreciation 
allowance in respect of buildings, machi- 
nery, plant or furniture being the property 
of the assessee, at a sum equivalent to 
such percentage on the original cost thereof 
as may be prescribed. Under clause 
(vi-a) in respect of buildings newly erected 
or of machinery or plant being new which 
had been installed afier 31st March, 1948, 
a further sum which is deductible in deter- 
mining the writen down value equal to 
the amount admissible under clause (vi) is 
allowable. If the depreciation under cls. 
(vi) and (vi-a) cannot be given full effect 
in any year owing to there being no profits 
or gains chargeable for that year, or 
owing to the profits or gains chargeable 
being less than the allowance, then subject 
to the provisions of clause (b) of the proviso 
to sub-section (2) of section 24, the 
allowance or part of the allowance to 
which effect has not been given, as the 
case may be, shall be added to the amount 
ofthe allowance for depreciation for the 
following year and deemed to be part 
of that allowance. It is clear from the 
terms of the proviso that unabsorbed 
depreciation of an year is to be deemed 
depreciation for the succeeding year into 
the account of which it is carried for- 
ward, and the aggregate of the deprecia- 
tion for the year of assessment and the 
unabsorbed depreciation of the previous 
year is deemed to be depreciation 
allowance for the year of assessment. 
The High Court, however, said that in 
computing the profits of the year of an 
industrial undertaking for determining 
whether the benefit of exemption under 
section 15-C (1) is admissible, the un- 
absorbed depreciation cannot be taken 
into account. The High Court ob- 
served : 


“In effect, in computing the profits 
or gains for the purpose of section 15-C 
(1) and (4) the only allowances that 
could be made in respect of current 
year’s additional or extra depreciation 
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under ‘section 10 (2) (vi-a). The set-off 
of losses under section 24 (2) and 
allowances in respect of unabsorbed 
depreciation both under section 10 (2) 
(vi) and section 10 (2) (vi-a) would not 
enter into the computation under 
section 15-C (3), 


It is true that when the net result of 
assessment on the company is taken 
there is ‘nil’ profit and there might be 
_ no occasion at all for the application of 
section 15-C. But, in our view, it 
does not follow from it that on that 
ground the benefit of that section can 
be denied to the shareholders if ona 
computation of the profits and gains 
of the industrial undertaking under 
section 15-C (3), the company had 
made profits out of which dividends 
had bzen paid to its shareholders. 
Whore ihe company has ‘nil’ profits 
under its final assessment, the non- 
application of section 15-C 1s not due 
the fact that it made to profits and it 
wis not entitled to :he benefit of sec- 
tion 15-C (1). But, in view of the 
overall result of the assessment, there 
‘is no need for the company to claim 
exception under that provision, as 
there is no tax liability at all. Viewed 
from ‘his angle, w> consider that the 
shareh ylders are entitled to take the 
position of the profits or gains of the 
company as computed under sub-sec- 
tion (3) of section 13-C and subject 
to ihe limits provided by that sub- 
section, and claim the benefit under 
section 15-C (4).” 


12. The opinion of the High Court that 
in computing he profits of an industrial 
undertaking under section 10, unabsor- 
bed d2preciation for the previous years 
must bə ignored, is inconsistent which 
the plain terms of section 10 (2) (vi) pro- 
viso (b). Again the assump ion that 
the right to claim alluwince of unabsor- 
bed depreciation arises out of section 24 
(2) of the Act is in our judgment 
erroneous. Under the scheme of sec- 
tion 15-C the profits or gains of an 
industrial undertaking must be determined 
under and in the manner provided by 
section 10 of the Income-tax Act. 
that purpose all the allowinces under 
sub-seclion (2) must be taken into ac- 
count, and .he resultant amount forms 
a component of the taxable profit. If 
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by proviso (b) to section 10 (2) (vi) the 
unabsorbed depreciation of the previous 
year is deemed depreciation for ihe subse- 
quent year, there is no room for making 
any distinction between the unabsorbed 
depreciation for the previous year and 
the depreciation for the current year. 
The right to appropriate the profits 
towards the unabsorbed depreciation of 
the previous year does not arise under 
section 24 (1) : it arises by virtue of sec- 
tion, 10 (2) (vi) proviso (b). 


13. We are also unable to agree wih 
the High Court that if an indus rial 
undertaking has distributed dividend, 
the shareholders will be entitled to exemp- 
tion from payment of tax on that dividend 
even if the company is not entiled 10 
claim exemttion from liability to pay 
tax under sub-section (1) of section 15-C. 
The right of the shareholders to ob.ain 
the benefit of exemp'ion under section 
15-C (4) depends upon the company 
ob'aining the benefit of exemption under 
sub-section (1) of section 15-C, for the 
exemp ion from payment of tax on the 
dividend received by the shareholders 
is admissible only on that part of the 
profits or gains on which the tax is not 
payable by the company under sub- 
section (1). 


14. Section 24 (2) proviso (b) on which 
reliance was placed has, in our judgment, 
no application. That proviso enacts : 


“ provided that— 


(b) Where depreciation allowance is, 
under clause (b) of the proviso to 
clause (vi) of sub-section (2) of section 
10, also to be carried forward, effeot 
shall first be given to the provisions 
of this sub-section.” 


15. Sub-section (2) of section 24 deals 
with “ the carry-forward of losses” 
and proviso (b) to section 24 (2) sets 
out the sequence in which the losses 
carried forward and the depreciation 
allowance which remains, unabsorbed 
in the previous year are to be allowed. 
Whether any practical effect may be 
given to the terms of proviso (b) to sec- 
tion 24 (2) in the view which this Court 
has taken in Commissioner of Income-tax, 
Calcutta v. Jaipuria Ckina Glay Mine 
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(P.) Ltd}, is a matter on which we need 
express no opinion. If on its plain 
terms, proviso (b) to section 24 (2) deals 
merely wi.h priority and does not con- 
vert what is unabsorbed depreciation of 
the previous year which is deemed to be 
depreciation for the current year into 
loss “for the purpose of carry-forward,” 
sub-section (2) of section 24, proviso (b) 
presents no difficulty in the present case. 


16. This Court in Jaipuria China Clay 
Mines caset, held .hat unabsorbed de- 
preciation of past years cannot be kept 
out of accounts in determining the net 
income of an assessee for a particular 
year : it has to be set-off against the profits 
from other heads. In that case the 
assessee had for the year 1952-53 a total 
business income of Rs. 14,000 odd and 
the depreciation amounted to Rs. 5,360. 
The assessee-company had a large 
dividend income. The tax-payer claimed 
that the unabsorbed depreciation of the 
pievious year should be deducted from 
the dividend income and the total income 
liable to tax be reduced. The Income- 
tax Officer rejected the claim. This 
Court observed that the Income-tax Act 
draws no distinction between the various 
allowances mentioned in section 10 (2): 
they all have to be deducted from the 
gross profits and gains of a business. 
Accordingly the unabsorbed deprecia- 
tion of he past years must be added to 
the depreciation of the current year, and 
the aggregate of the unabsorbed depre- 
ciation and the ourrent years deprecia- 
tion must be deducted from the total 
income of .he year relevant to the assess- 
ment year in question. If the profits’ 
do not wipe out the depreciation, the 
profi: and loss account would show a 
loss. The Court fur.her observed that 
“ oarry-forwrad of depreciation is pro- 
vided for ” in section 10 (2) (vi), and 
section 24 (2) only deals with losses other 
than .he losses due to depreciation. 
Thit decision clearly establishes that 
depreciation in respect of a business 
has in the first instance to be set-off as 
an allowance against the profits from the 
business, profession or vocation. If 
the depreciation exceeds the profits and 








1. (1966) 1 LT.J. 341 : (1966) 1 SCJ. 413: 
pp 2 SCR. 449: (1966) 56 LT.R. 555: 
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there is no other income from any other 
head, the depreciation may be carried 
forward to the next year. If there is a 
profit from some o'her head, then the 
unabsorbed depreciation of a particular 
year under the head “ Profits and gains 
of the business, profession or vocation” 
will be set-off against such oiher income. 


17. In the case in hand, the company 
had no other source of income. The 
depreciation allowance admissible in the 
assessment years exceeded he Lusiness 
profits. The company had no taxable 
profit in the two years in question. ` The 
company could not claim exemption 
from payment of tax provided in section 
15-C (1) : and no dividend having been 
distributed out of the taxable profits, 
there was no dividend attributable to 
that part ofthe profits which were exempt 
from tax in the hands of .he shareholders. 
The answer to the question submitted 


- by the Tribunal is recorded in the nega- 


tive. 


18. The appeals must therefore be 
allowed. Having regard to the circum- 
stances of the case, the parties will bear 
their own costs in this Court and in the 
High Court. 


V.S. Appeals allowed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PresenT.— 7. C. Shah, K. S. Hegde and 
A. N. Grover, FF. 


The Joint Registrar of Co-operative 
Societies, Madras and others Appellant* 


U. 


P. S. Rajagopal Naidu and others 


Respondents. 


(A) Madras Co-operative Societies Act (LIII 
of 1961), section 72—Exercise of power of 
supersession under—Condstions to be fulfilled— 
Proper procedure. 


All that is required by section 72 (1) (a) 
of the Madras Co-operative Societies 
Act, 1961, is that the Registrar should 


* C. As. Nos. 2525 and 
2526 of 1969. 
Gh April, 1970. 
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form an opinion that the committee of any 
. registered society is not functioning pro- 
perly or has wilfully disobeyed or failed 
to comply with any lawful order or direc- 
tion issued by him. So far as the ques~ 
tion of the society not functioning pro- 
perly is concerned, that may depend on 
what the Registrar discovers after a 
‘proper audit, enquiry and inspection. 
But he can form that opinion even on 
material aliunde and the language of the 
section does not warrant by necessary 
implication the taking of the view that 
he is bound to form that opinion only 
after following the entire procedure 
prescribed by sections 64, 65, and 66. 
At any rate, it is not possible to read 
a requirement while taking action under 
section 72 of satisfying the provisions in 
the aforesaid sections by making a direc- 
tion in the first instance to remedy the 
defects disclosed as a result of the audit, 
inquiry or inspection. The functioning 
of the society may be so irregular and 
the defects disclosed so blatant and pre- 
judicial to the society that no question 
can arise of any direction being made in 
the first instance for their being remedied 
by the persons or officers concerned. 
It may be that the opinion which the 
Registrar has to form must be based on 
some objective facts but those objective 
facts in the absence of any clear indication 
under section 72 cannot be confined to 
what may be disclosed after the Registrar 
exercised powers in the matter of 
audit, inquiry and inspection under 
sections 64, 65 and 66. Thus, even 
though the opinion may be a purely 
subjective process, there must be cogent 
material on which the Registrar has to 
form his opinion that the society is not 
functioning properly in order to sustain 
the issuance of a notice under section 72 
(1) (a) and subsequent supersession of 
the committee after considering its 
representation. The requisite opinion 
has indisputably to be formed honestly 
and after applying his mind by the 
Registrar to the relevant materials before 
him; the only condition precedent for 
taking action under section 72 (1) is 
that the Registrar must consult the 
financing bank to which the society is 
indebted. Thereis no other require- 
ment or condition precedent laid down 
by the Legislature which the Registrar 
must fulfil before he acts in the matter of 
supersession of the committee. Hence 
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it cannot be held’ that an action taken 
under section 72 without’ giving an 
Opportunity to the member, officer or the 
society to rectify the defects found after 
an audit, inquiry or inspection held 
under sections 64,65 and 66 would 
constitute an exercise of power without 
jurisdiction. [Para. 8.] 


If the operation of section 72 in certain 
circumstances is likely to be harsh so 
far as certain members of the committee 
are concerned, it is not possible to read 
into it other provisions which are not 
incorporated in the section expressly or 
by necessary implication. [Para. 9.] 


(B) Constitution of India (1950), Article 226 
—Order under section 72 of Madras Co- 
operative Societies Act (LUI of 1961)— 
Interference with under Article 226—Scope. 


The High Court could not, under Article 
226 of the Constitution act as an appel- 
late Court and re-appraise and re- 
examine the relevant facts and circum- 
stances which led to the making of the 
orders of supersession under section 72 
of the Madras Co-operative Societies 
Act, 1961, as if the matters before it had 
been brought by way of appeal. [Para. 10.] 


Appeals from the Judgment and Decree 
dated the 8th October, 1969 of the Madras 
High Court in Writ Appeals Nos. 296 
and 297 of 1969.* 


S. Govind Swaminathan, Advocate-General 
for the State of Tamil Nadu (S. Mohan an 
A. V. Rangam, Advocates, with him), 
for Appellants (In both the Appeals). 


D. Muntkannaiah, Senior Advocate, (G. S. 
Rama Rao, Advocate, with him), for 
Respondent (In G.A. No. 2525 of 1969). 


D. Munikanaiah, Senior Advocate, (G. 
Narasimhulu, Advocate, with him), for 
Respondents (In G.A. No. 2526 of 1969). 


The Judgment of the Court was delivered 
by 


Grover, F.—These appeals from a judgment 
of the Madras High Court involve the 
true ambit, scope and content of section 
72 of the Madras Co-operative Societies 
Act, 1961 (hereinafter called the Act). 


2. Thefacts may be briefly stated. 
On 4th January, 1969, the Joint Registrar 
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of Co-operative Societies issued a notice 
under section 72 of the Act to the com- 
mittee of the North Arcot District Co- 
operative Supply and Marketting Society 
Ltd. It was stated in the notice that 
the committee had not been functioning 
properly for sometime past. Charges 
were mentioned in detail and the com- 
mittee was called upon to make a repre- 
sentation against the proposal to dissolve 
it in view of the defects and irregularities 
mentioned in the notice. After examin- 
ing the representation which was quite 
lengthy and detailed, the Registrar 
recorded an Order on 11th April, 1969, 
dealing with each charge and holding 
that the committee had not been func- 
tioning properly and had failed to per- 
form its duties and discharge its respon- 
sibilities as required under the Act. 
The committee was ordered to be sus- 
pended for a period of one year from 12th 
April, 1969 to 11th April, 1970. The 
Deputy Registrar of Co-operative Socie- 
ties was appointed to work as a Special 
Officer and to manage its affairs for that 
period. The matter was taken in appeal 
to the Registrar by the committee. 
The Registrar affirmed the Order of the 
Joint Registrar. Thereafter the Presi- 
dent and the Director of the Co-operative 
Society moved the High Court under 
Article 226 of the Constitution. A 
number of points were taken in the writ 
petition but the main emphasis was laid 
on the proper procedure not having been 
followed under sections 64, 65 and 66 
of the Act before taking action under 
section 72. 


3. The learned single Judge of the High 
Court allowed the writ petition which 
had been filed by the President and the 
Director of the Co-operative Society. 
The learned Judge was not satisfied that 
there was any justification for the action 
taken by the Joint Registrar in the matter 
of supersession of the committee. On 
appeals having been taken before a 
Division Bench under clause 15 of the 
Letters-Patent the case was referred to a 
Full Bench. The Full Bench based its 
decision largely on the view that the 
Pee laid down in sections 64, 65 and 

must be followed before any order 
could be made by the Joint Registrar or 
the Registrar under section 72. We may 
refer to the following portion of the 
judgment : 

s—9 


** Sections 64, 65 and 66, which are the 
statutory procedural stems which 
interdict the apparently arbitrary coursé 
of action which a Registrar could 
undertake to interfere with the affairs- 
of a society, its members or officers, 
provide a sufficient help to tighten up 
such indiscriminate and unguided exer- 
cise of the powers by the Registrar, 
when it becomes necessary. In each 
of those sections it is incumbent on ithe 
Registrar to give an opportunity to 
the member concerned, officer con- 
cerned or the society to rectify the 
defet rae tis iE eE a cies 


“In our view and under the scheme of 
the Act, the condition precedent to the 
exercise of jurisdiction by the Registrar 
under one or the other of the sections 
considered above and in particular 
section 72 is to secure an audit memo- 
randum or a report of inspection or 
inquiry, so that he may be provided 
with the necessary material to act 
thereon. Unless such a fact finding 
authority has provided the Registrar 
with the hypothesis to act and ulti- 
mately supersede an elected body, the 
impugned order of supersession will 
undoubtedly be tainted with the 
absence of a jurisdictional basis. 
Whether such a basis exists, is subject 
to review by this Court in exercise of 
its jurisdiction under Article 226-of 
the Constitution of India.” 


4. The Full Bench affirmed the decision 
of the learned single Judge. 


5. The points which have been argued 
before us and which have to be deter- 
mined are:— 


(i) Whether the Registrar before taking 
action under section 72 must have an 
audit made under section 64 and 
inquiry held under section 65 and an 
inspection made under section 66 of 
the Act and must also give an oppor: 
tunity for rectification of the defect: 
which may come to light as a result of 
such audit, inquiry or inspection ? 
(it) What is the scope of interference 
by the High Court with the Order of 
a Registrar made under section 72 
of the Act ? 

6. -The Act was enacted to amend and 

consolidate the law relating to and to 
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make better provision for the organisation 
of Co-operative Societies in the State of 
Madras. Section 2 (2) defines the expres- 
sion “committee” to mean the governing 
body of a registered society to whom the 
management of its affairs is entrusted. 
By section 2 (1) the ‘‘Registrar’’ is 
defined to mean a person appointed to 

rform the duties of a Registrar of 
to spettive Societies under the Act, and 
includes a person on whom all or any of 
the powers of a Registrar under the Act 
have been conferred under section 3. 
Section 4 provides for the societies which 
may be registered. Chapter III gives 
the sections relating to the qualifications 
of the members and their rights and 
liabilities. Chapter IV contains pro- 
visions in respect of management of 
registered societies. Under section 26 (1) 
the ultimate authority of a registered 
society vests in the general body of its 
members. Under section 27 the-general 
body of a registered society has to consti- 
tute a committee in accordance with 
the bye-laws and entrust the management 
of the affairs of the registered society to 
such committee. The term of office 
of an elected member of any committee 
is 3 years but one-third of the members 
elected to the committee at the first 
election have to retire at the end of the 
first year after such election and the 
other one-third of the members elected 
have to retire at the end of 
the second year after such election and so 
on. The members so to retire at the 
end of the first and second years have to 
be determined by lot by the committee. 
According to section 28 (4) no member 
of a committee against whom an order 
under sub-section (1) of section 71 has 
been passed, shall be eligible for election 
or appointment as a member of the com- 
mittee for a period of three years. Sub- 
section 5 of section 28 provides that no 
member of a committee which has 
been superseded shall be eligible for elec- 
tion or appointment to the committee 
for a period of three years from the date 
of expiry of the period of supersession. 
Section 28 (A) is in the following terms:— 


**(1} Where in the course of an audit 
under section 64 or an inquiry under 
section 65 or an inspection under section 
66 or section 67, it- appears that a 
person who is, or was, a member of a 
committee has misappropriated or 
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fraudulently retained any money or 
other property or been guilty of breach 
of trust in relation to the society or of 
gross or persistent negligence in con- 
nection with the conduct and manage- 
ment of, or of gross mismanagement of 
the affairs of the society or of mis- 
feasance or default in carrying out his 
obligations and functions under the law, 
the Registrar may, without prejudice 
to any other action that may be taken 
against such member, by order in 
writing, remove such person from the 
office of member of committee if he 
holds such office, or disqualifiy him 
from holding in future the office of a 
member of the committee, if he has 
ceased to hold such office. 


(2) No person shall be removed or 
disqualified under sub-section (1) with- 
out being given an opportunity of 
making his representations. A o 
of the order removing or di 

him shall be communicated to him 


7. Chapter V relates to the duties and 
privileges of registered societies. Chapter 
VI relates to State aid to registered 
societies and Chapter VII relates to their 
property and funds. We are concerned 
primarily with the provisions of Chapter 
VIII which begins with section 64. 
Sub-section (1) thereof makes it obliga- 
tory on the Registrar to audit or cause 
to be audited by some person authorised 
by him in writing the accounts of every 
registered society once at least in every 
year. Under sub-section (4) every per- 
son who is or been an officer or 
employee of the society and every member 
and past member has to furnish such 
information in regard to the transactions 
and working of the society as the Regis- 
trar or the person authorised by him may 
require. Sub-section (5) says. ia re saa 
Registrar may, by order in wri 
any officer of the society to pains sach 
action as may be specified in the order to 
remedy within such time as may be 
specified the defects, if any, disclosed as 
a result of the audit. Section 65 autho- 
rises the Registrar on his own motion or 
on the application of a majority of the 
committee or on the request of the Col- 
lector, to hold an inquiry, or direct some 
pon authorised by him in writing to 
old an inquiry into the constitution, 
working and financial condition of 4 
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registered society. Under sub-section (2) 
powers have been conferred inter alia 
to have free access to the books of accounts 
etc., summoning and examination of per- 
sons on oath having knowledge of the 
affairs of the society. When an enquiry 
is held under section 65 the Registrar 
must communicate its result in the 
manner and to the persons and institu- 
tions set out in sub-section (3). Sub- 
section (4) lays down that Registrar may, 
by order in writing, direct any officer 
of the society or its financing bank to 
take such action as may be specified in 
the order to remedy the defects, disclosed 
as a result of the enquiry. Section 66 
empowers the Registrar on his own motion 
or on the application of a creditor of a 
registered society to inspect or direct any 
person to inspect the books of the society. 
After the inspection has been made the 
Registrar has to communicate the results 
of the inspection in the manner set out 
in sub-section (2). Sub-section (3) 
enables the Registrar to direct any 
officer of the society to take such action 
as may be specified in the order to remedy 
the defects, if any, disclosed as a result 
of the inspection. Section 67 gives the 
right to a financing bank to inspect the 
books of any registered society which is 
indebted to it. Section 70 (1) is repro- 
duced below: i 


“70o (1) Where in the course of an 
audit under section 64 or an inquiry 
under section 65 or an inspection under 
section 66 or section 67, it is brought 
to the notice of the Registrar that a 
paid officer or servant of a registered 
society has committed or has been 
otherwise responsible for misappropria- 
tion, breach of trust or other offence, 
in relation to the society, the Registrar, 
may, if in his opinion, there is prima 
Jacie evidence against such paid officer 
or servant and the suspension of such 
paid officer or servant is necessary in 
the interests of the society, direct the 
committee of the society pending the 
investigation and disposal of the matter, 
to place or cause to be placed such 
paid officer or servant under suspen- 
sion from such date and for such period 
as may be specified by him.” 


Section 71 contains provisions relating to 
surcharge and says that where in the 
course of an audit under section 64 or an 


67 


inquiry under section 65 or an inspection 
under section 66 or section 67 or the 
winding up of a society, it appears that 
any person who is or was entrusted with 
the organization or management of the 
society or any past or present officer or 
servant of the society has misappropriated 
or fraudulently retained any money or 
other property or has been guilty of breach 
of trust in relation to the society or has 
caused any deficiency in the assets of 
the society by breach of trust or wilful 
negligence.........ceee eee the Registrar 
may enquire into the conduct of such 
person, officer or servant and make an 
order requiring him to repay or restore 
the money or property or to contribute 
such sum to the assets of the society by 
way of, compensation. Under the pro- 
viso, such an inquiry must be held within 
6 years from the date of any act or omis- 
sion and an opportunity must be afforded 
to the person against whom the order is 
sought to be made. Section 72 (1) (a) 
which is material for our purposes reads: 


“72 (1) (a) If, in the opinion of the 
Registrar, the committee of any regis- 
tered society is not functioning pro- 
perly or wilfully disobeys or wilfully 
fails to comply with any lawful order 
or direction issued by the Registrar 
under this Act or the rules, he may, 
after giving the committee an oppor- 
tunity of making its representations, 
by order in writing, dissolve the com- 
mittee and appoint either a person 
(hereinafter referred to as the special 
officer) or a committee of two or more 
persons (hereinafter referred to as the 
managing committee) to manage the 
affairs of the society for a specified 
period not exceeding two years.” 


Sub-section (6) makes it obligatory on 
the Registrar to consult the financing bank 
to which the society is indebted before 
taking any action under sub-section (1). 
It will be useful at this stage to reproduce 
section 85 (1) which relates to winding 
up of registrered societies: 


“85 (1) If the Registrar, after an 
inquiry has been held under section 65 
or an inspection has been made under 
section 66 or section 67, or on receipt 
of an application made by not less 
than three-fourths of the members of a 
registered society, is of opinion that 


ea 
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the society ought to be wound up, he 
may, after giving the society an oppor- 
tunity of making its representations, 
by order in writing direct it to be 
wound up. <A copy of the order shall 
forthwith be communicated to the 
society by registered post.” 


8. It is significant that section 72 (1) 
does not contain any mention of sections 
64 to 67 which appear in section 70 (1) 
and of sections 65, 66 and 67 which are 
expressly mentioned in section 85 (1). 
If the intention of the Legislature was 
that the supersession of the committee 
under section 72 can be ordered by the 
Registrar only after recourse to section 
64, 65, 66 and 67, there is no reason why 
language analogous to section 70 (1) or 
section 85 (1) containing an express 
mention of the aforesaid sections, should 
not have been employed. An audit 
under section 64 has to be done every 
ear in view of the mandatory form of the 
ge of that section 64. But as 
regards sections 65 and 66 the Registrar 
has been given the discretionary powers to 
make an inquiry or an inspection in 
accordance with those sections, there is no 





opinion even on material aliunde and 
the language of the section does not 
t by necessary implication the 
taking of the view that he is bound to 


ay be so irregular and the defects dis- 
closed so blatant and prejudicial to the 
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society that no question’ can arise of any 
direction being made in the first instanc 
for their being remedied by the perso 
or officers concerned. It may be tha 
when the Registrar acts under the second 
limb of section 72 (1) (a) and proposes 
to supersede the committee for wi 
disobedience or wilful failure to comply] 


by the Registrar under the Act or the 
rule that the provisions containcd inl 
sections 64, 65 and 66 may become rele- 
vant. But that does not and cannot 
mean that the Registrar must as a condi- 
tion precedent give a direction under those 
sections for the defects or the i i 


ari- 
ties to be remedied and should take 













based on some objective facts but those 
objective facts in the absence of any clear 
indication under section 72 cannot be 
confined to what may be disclosed after 


tion under the provisions of sections 64, 
65 and 66. Thus even though the opinion 
may be a purely subjective process, there 
must cogent material on which the 
Registrar has to form his opinion tha 
the society is not functioning properl 
in order to sustain the issuance of a 
notice under section 72 (1) (a) and subse- 
quent su ion of the committee 
after considering its representation. 
requisite opinion has indisputably to 
be formed honestly and after applying 
his mind by the Registrar to the relevan 
materials before him the only conditio 

precedent for taking action under section 
72 (1) is that the Registrar must consult 
the financing bank to which the society 
is indebted (vide sub-section 6). There 
is no other requirement or condition 
precedent laid down by the Legislature 
which the Registrar must ful before 
he acts in the matter of supersession of 
the committee. We are unable to con- 
cur in the view of the High Court that 
an action taken under section 72 with- 
out giving an opportunity to the member, 
officer or the society to rectify the defects 
found after an audit, inquiry or inspec- 
tion held under sections 64, 65 and 66 
would constitute an exercise of power 
without jurisdiction, 
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9. The single Judge laid a great deal 
of emphasis on the committee being 
an elected body and the prejudice that 
would be caused to its members if they 
are visited with the consequences of 
supersession on account of irregularities 
and improper functioning of the previous 
members of the committee. What was 
argued before the High Court was that 
one-third members of the committee 
have to retire every year and fresh mem- 
bers have to be elected. If certain grave 
irregularities are committed—say in the 
years 1964, 1965, it would be unfair to 
the new members who have been elected 
to supersede the committee in 1968. 
We do not consider that that would be 
the correct approach in construing section 
72 which is meant for superseding the 
committee as a whole when its working 
discloses such irregularities or improprie- 
ties as would justify its supersession. 
Normally it would be expected that only 
that committee would be superseded 
whose functioning has been found to be 
highly defective. The object of super- 
session apparently is to appoint a Special 
Officer or a managing committee in 
order to set the working of the society 
right. It is not difficult to envisage a 
situation where mal-administration by a 
committee has so adversely affected the 
functioning of the society that it is essential 
in the interests of the society itself to give 
temporarily the control of its affairs to 
a neutral authority. At any rate, if the 
operation of section 72 in certain circum- 
tances is likely to operate harshly so far as 
certain members of the committee are 
concerned, it is not possible to read into 
it other provisions of the Act which are 
not incorporated in the section expressly 
or by necessary implication. 


10. We have been taken through the 
material parts of the orders of the Registrar 
and the Joint Registrar and we do not 
find any such infirmities in them which 

uld justify interference by the High 
Court under Article 226 of the Constitu- 
tion. The High Court could not act as 
an` Appellate Court and re-appraise and 
re-examine the relevant facts and circum- 
stances which led to the making of the 
orders of supersession as ifthe matter before 
it had been brought by way of appeal. 
The limits of the jurisdiction of the High 
Court under Article 226 when a writ in 
the nature of certiorari is to be issued are 
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well-known and well-settled by now and 
it is pointless to re-state the grounds on 
which any such writ or direction can be 
issued. We are satisfied that there was no 
justification whatsoever for quashing the 
orders of the Joint Registrar and that 
of the Registrar in appeal. The appeals 
are consequently allowed with costs and 
the judgment of the High Court is set 
aside. The writ petitions or ordered 
to be dismissed. One hearing fee. 


V.K. Appeals allowed, 


THE SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 

Present :—7. C. Shah, K. S. Hegde and 
A. N. Grover, FF. 


Andhra Pradesh Grain and Seed 
Merchants Association and others, etc. 





Petitioners* 
P, 
Union of India and another, etc. 
Respondents. 


Prevention of Food Adulteration Act (XX XVII 
of 1954) and the rules framed thereunder— 
Provisions of—Validity—If infringe Articles 
14, 19 (1) (g) or 20 (3) of the Constitution 
of India (1950). 

The restrictions imposed by the Preven- 
tion of Food Adulteration Act upon the 
conduct of business by traders in food- 
stuffs cannot be deemed unreasonable. 
The Act, it is true, does not make some 
blame-worthy mental condition consti- 
tuted by knowledge or intention relating 
to the nature of the articles stored, sold 
or distributed, an ingredient of the offence. 
But the Courts will not strike down an 
Act as imposing unreasonable restriction 
merely because it creates an absolute 
liability for infringement of the law which 
involves grave danger to public health, 
The Courts will undoutedly consider 
whether without imposing absolute lia- 
bility the object of the statute could be 
reasonably secured. For that p se 
the Court will consider the object ‘of the 
Act, apprehended danger to the public 
interest, arising out of the activity if 
not controlled and the possibility of 
achieving the intended results by less 
stringent provisions. The nature of the 
trade in foodstuffs, the channels of supply 
and the movement of goods from trader 





* W.Ps. No, 468, 469, 489, and 490 of 1969. 
31st March, 1970. 
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to trader and ` fertile sources of adultera- 
tion and misbranding make it extremely 
difficult in a larger majority of cases to 
establish affirmatively that storage or 
sale of adulterated or misbranded foodstuff 
was with a guilty mind. [Paras. 5, 6.] 
Thus, a statute enacted by the Parlia- 
ment in the interest of public health 
imposing liability for an offence without 
proof of a guilty mind does not per se 
impose restrictions on the freedom to 
carry on trade which are unreasonable 
[Para. 8.] 


The standards aet out in the Appendix 
to the Rules are prescribed after con- 
sultation with the Committee for Food 
Standards. It has not even been urged 
that the standards have been fixed arbi- 
trarily. Apart from a general argument 
that small retail dealers may not be in a 
position to ascertain whether goods pur- 
chased by them or in their prossession 
are according to the standards, no specific 
ent was advanced that the standards 
are not normal, or that the variations in 
quality during the course of storage are 
unreasonably restricted. [Para. 11.] 
The Act does not infringe Article 14 of 
the Constitution. It deals with the 
regulation of a class of traders and in 
view of the widespread malpractices and 
the practical difficulties of controlling 
those malpractices, stringent provisions 
have been made by the Act. The classi- 
fication is founded on an intelligible 
differentia and the differentia has a 
rational relation to the object sought to 
be achieved. The provisions of the 
Act again do not invest arbitrary autho- 
rity upon those who are to administer 
the Act, nor can it be said that the stan- 
dards prescribed are arbitrary. 
[Para. 13.] 
The Act does not infringe the guarantee 
of Article 20 (3) of the Constitution. 
By that clause no person accused of any 
offence shall be compelled to be a witness 
against himself. But by enacting that a 
plea by the vendors in a prosecution for 
an offence pettaining to sale of adulte- 
rated or misbranded article of food, 
that he was ignorant of the nature, sub- 
stance or quality will not be a defence, 
the guarantee under Article 20 (3) is 
not infringed. The vendor when charged 
with an offence is not thereby compelled 
to be a witness against himself. Nor 
can it be said that by making the report 
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of the Director of Central Food Laboura- 
tory conclusive evidence of the facts 
stated therein, any such infringement is 
intended. It is difficult to appreciate 
how conclusiveness attributed to the 
certificate of the Director compels the 
vendor charged with an offence under 
the Act to be a witness against himself. 

[Para. 14.] 
(Under Article 32 of the Constitution of 
India for enforcement of the Funda- 
mental Rights). 


S. V. Gupte, Senior Advocate (D. Sudhakara 
Rao and B. Parthasarathy, Advocates, with 
him), for Petitioners (In W.P. No, 468 of 
1969). 
B. Parthasarathy, Advocate, for Peti- 
tioners (In W.Ps. Nos. 469, 489 and 490 
of 1969). 
Niren De. Attorney-General for India 
(B. D. Sharma and S. P. Nayar, Advocates, 
with him), for Respondent No. 1 (In 
all the Petitions). 
P. Ram Reddy, Senior Advocate (G. S. 
Rama Rao, Advocate, with him), for 
Respondent No. 2 (In all the Petitions). 
ba Judgment of the Court was delivered 
y 
Shah, 7.—The petitioners who are traders 
in foodgrains, edible oils and other 
articles of food, challenge the validity 
of section 7 read with section 2 (v) and 
2 (ix) and section 19 2 (i) and section 10 
read with section 13 of the Prevention 
of Food Adulteration Act XXXVII of 
1954 and the rules framed thereunder. 
They claim that by the Act and the rules 
the fundamental rights guaranteed under 
Articles 14, 19 (1) (g) and 20 (3) of the 
Constitution are infringed. 
2. The Parliament, with a view to 
control adulteration and misbranding of 
articles of food, enacted the Prevention 
of Food Adulteration Act, 1954. The 
petitioners concede that they do not 
claim a fundamental right to carry on 
business in adulterated or misbranded 
foodstuffs; they claim that they are 
honest traders, and do not resort to any 
malpractice, still in carrying on their 
business in foodstuffs they are, by the 
Act, subjected to restrictions which are 
not reasonable. They contend that the 
Act presumes every traders charged 
with an offence under section 
16 (1) (a) tobe guilty and imposes 
upon him the burden of proving that he 
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is not guilty of the offence charged, by 


establishing facts which are not within 
his knowledge, or which without great 
expense wholly incommensurate with 
his means and the facility available to 
him, he cannot establish. They also 
claim that by the Act they are denied the 
equal protection of the laws and the 
guarantee of Article 20 (3) of the Consti- 
tution is infringed. 
3. The relevant provisions of the Act 
may first be noticed. Section 7 of the 
Act provides: 
«No person shall himself or by any 
person on his behalf manufacture for 
sale, or store, sell or distribute— 
(i) any adulterated food ; 
(ii) any misbranded food; 
ER any article of food for the sale 
of which a licence is prescribed, except 
in accordance with the conditions of 
the licence ; 
(iv) any article of food the sale of 
which is for the time being prohibited 
by the Food (Health) Authority in 
the interest of public health; or 
(v) any article of food in contravention 
of any other provision of this Act or 
of any rule made thereunder.” 
By section 10 a food inspector appointed 
under section 9 (1) of the Act is autho- 
rised to take samples of any articles of 
food from any person selling such article, 
or from any person who is in the course 
of conveying, delivering or preparing 
to deliver such article to a purchaser or 
consignee, or from a consignee after 
delivery of any such article to him, and 
to send such sample for analysis to the 
public analyst, and with the previous 
approval of the health officer having 
jurisdiction in the local area concerned, 
or with the previous approval of the 
Food (Health) Authority to prohibit 
the sale of any article offoodin the interest 
of public health. Sub-section (5) of 
section 13 provides: 
“ Any document purporting to be a 
report signed by a public analyst, 
unless t has been superseded under 
sub-section (3), or any document 
purporting to be a certificate signed 
by the Director of the Central Food 
Laboratory, may be used as evidence 
of the facts stated therein in any pro- 
ceeding under this Act or under sections 
272 to 276 of the Indian Penal Code. 
“ Provided that any document pur- 
porting to be a certificate signed by 
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Director of the Central Food Labora- 

tory shall be final and conclusive 

evidence of the facts stated therein.” 
Section 16 (1) prescribes the penalties, 
clauses (a) and (f) which are relevant 
provide: 

“ (1) Ifany person— `’ 

(a) whether by himself or by any other 

person on his behalf imports into 

India or manufactures for sale, or 

stores, sells or distributes any article of 

food— 

(i) which is adulterated or misbranded 

or the sale of which is prohibited by 

the Food (Health) Authority in the 

interest of public health; 

(ii) other than an article of food refer- 

red to in sub-clause (i), to the vendor 

a false warranty in writing in respect of 

any article of food sold by him. 

* * . + + * 


(f) whether by himself or by any 
other person on his behalf gives to the 
vendor a false warranty in writing in 
a of any article of food sold by 


he shall in addition to the penalty to 
which he may be liable under the 
provisions of section 6, be punishale 
with imprisonment for a term which 
shall not be less than six months but 
which may extend to six years, and 
with fine which shall not be less than 
one thousand rupees; 
Provided that— 
* * * * DEZ 
Section 19 deals with the defences which 
may, and which may not, be allowed in 
prosecutions under the Act. It provides: 
“ (1) It shall be no defence in a prose- 
cution for an offence pertaining to 
sale of any adulterated or misbranded 
article of food to allege merely that 
the vendor was ignorant of the nature 
substance or quality of the food sol 
by him or that the purchaser having 
purchased by article for analysis was 
not prejudiced by the sale. 
(2) A vendor shall not be deemed to 
have committed an offence pertaining 
to the sale of any adulterated or 
misbranded article of food if he proves— 
a) that he purchased the article of 
ood— 
(i) in a case where a licence is pres- 
cribed for the sale thereof, from a duly 
licensed manufacturer, distributor or 
dealer; ' 
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(ii) in any other case, from any manu- 
facturer, distributor or dealer. 

with a written warranty in the pres- 
cribed form; and 


(6) that the article of food while in 
his possession was properly stored and 
that he sold it in the same State as he 
purchased it. 


(3) Any person by whom a warranty 
as is referred to in section 14 is alleged 
to have been given shal] be entitled to 
appear at the hearing and give evidence.” 


“Food” is defined in section 2 (vo) as 
meaning ‘“‘any article used: as food or 
drink for human consumption other than 
drugs and water and includes—(a) any 
article which ordinarily enters into, or 
is used in the composition or preparation 
of human food, and (b) any flavouring 
matter or conditions.” Clauses (i) and 
(ix) of section 2 define the expressions 
“adulterated” and “misbranded.” 


4. According to Counsel for the peti- 
tioners the Act imposes unreasonable 
restrictions, because it creates absolute 
liability by section 16 (x) (a) and 
imposes severe penalties for storage and 
sale or distribution of articles of food 
found to be adulterated or misbranded, 
or prohibited by law: it prescribes stand- 
ards which are technical and absolute, 
and for the slightest departure therefrom 
the trader is liable to be prosecuted and 
punished, Counsel submitted that it is 
impossible for an ordinary trader with- 
out the assistance of an expert technician 
to ascertain whether the articles of food 
purchased by him comply with the pres- 
cribed standards, and that in prescribing 
the standards of quality the imperceptible 
changes which were placed in foodstuffs 
by passage of time, are not taken into 
account. 


. In our judgment, the restrictions 
Papos upon the conduct of business 
by traders 1n foodstuffs cannot be deemed 
unreasonable. By section 16 (1) pro- 
vision is made for imposing penalties, 
among other acts, for storage, sale or 
distribution of articles of food which are 
adulterated or misbranded, or sale of 
which is prohibited by the Food (Health) 
Authority in the interest of public health, 
or is in contravention of the Act or the 
rules. The Act, it is true, does not make 
some blame-worthy mental condition 
jconstituted by knowledge or intention 
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sold or distributed, an ingredient of th 

offence. Unless the case falls within 
sub-section (2) of section 19, if sale, 
Storage or distribution is established, 
intention to sell articles or knowledge 
that the articles are adulterated, mis- 
branded, or prohibited necd not be pro- 
ved by the prosecutor to bring home the 
charge. Sub-section (1) of section 19 
provides that it is no defence in a charge 
for an offence pertaining to the sale of 
any aid or misbranded articles 
or food to allege merely that the vendor 
was ignorant of the nature, substance 
or quality of the food sold by him, or 
that the purchaser having purchased 
any article for analysis was not prejudiced 
by the sale. By that clause a bare plea 
of ignorance by a trader about the nature, 
substance or quality of the food sold by 
him is not a defence in a prosecution for 
the offence pertaining to the sale of any 
adulterated food, nor that the article 
was purchased for analysis. 


relating to the nature of the article of te 


6. But in considering whether creation 
of absolute liability amounts to imposin 
unreasonable restrictions, the Court has 
to strike a balance between the individual 
right and public weal. The Courts wi 
not strike down an Act as imposing un- 
reasonable restrictions merely because it 
creates an absolute liability for infringe- 
ment of the law which involves grav 
danger to public health. The Courts 
will undoubtedly consider whether with 
out imposing absolute liability the object 
of the statute could be reasonably secured. 
For that purpose the Court will consider 
the object of the Act, apprehended danger 
to the public interest, arising out of the 
activity if not controlled and the possi- 
bility of achieving the intended results 
by less stringent provisions. The nature 
of the trade in foodstuffs, the channels of 
supply and the movement of goods from 
trader to trader and fertile sources of 
adulteration and misbranding make it 
extremely difficult in a large majority, 
of cases to establish affirmatively that 
storage or sale of adulterated or mis- 
branded foodstuffs was with a guilt 

mind. Provisions in the statute book 
creating absolute liability for sale of 
adulterated food are fairly common. 
Section 3 (1) of the English “Foods and 
Drugs Act,” 1938, imposes absolute duty 
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on”a dealer in foodstuffs regardless of 
negligence: Lindley v. George W. Horner @ 
Co., Ltd.! and Lamb v. Sunderland and 
District Creamery Lid.?. The same provision 
is repeated in section 2 of the “Hood and 
Drugs Act,” 1955. In Halsbury’s laws 
of England, Volume 10 (grd Edition) 
at page 273, Article 508 it is stated: 


“A statutory crime may or may not 
contain an express definition of the 
necessary state of mind. A statute 
may require a specific intention, malice 
knowledge, ess, or recklessness. 
On the other hand, it may be silent as 
to any requirement of mens rea, and in 
such a case in order to determine 
whether or not mens rea is an essential 
element of the offence, it is necessary 
to look at the objects and terms of 
the statute. In some cases, the Courts 
have concluded that despite the absence 
of express language the intention of the 
Legislature was that mens rea was a 
mecessary ingredient of the offence. 
In others, the statute has been inter- 
preted as creating a strict liability 
irrespective of mens rea. Instances of 
this strict liability have arisen on the 
legislation concerning food and drugs, 
liquor licensing, and many other 
matters” 
Yn Mousell Brothers v. London and North 
Western Rail Co.?. Atkin, J., observed: 


Oe e diols yet the Legislature may pro- 
hibit an act or enforce a duty in such 
words as to make the prohibitions of 
the duty absolute: * * * To 
ascertain whether a particular Act of 
‘Parliament has that effect or not, 
regard must be had to the object of 
the statute, the words used, the nature 
-of the duty laid down, the person 
-on Whom it is imposed, the person by 
‘whom it would in ordinary circum- 
stances be performed, and the person 
upon whom the penalty is imposed.” 
‘In Quality Dairies (York) Lid. v. Pedley*,the 
‘Court of eater held that Regulation 
-26 (1) of the Mill and Dairies Regulation, 
1949 requiring a distributor to ensure that 
very vessel used as a container for milk 
shall be in a state of thorough cleanliness, 
amposed an absolute liability. 


1. (1950) 1 Al E.R. 234. 
2. (1951) 1 All E.R. 923. 
3. 


R. (1917) 2 K.B. 845. 
4. (1952) 1 ANE.R. 380. 
S—10 
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7. It is true that for the protection of 
the liberty of the citizen, in the definition 
of offences blameworthy mental condi- 
tion is ordinarily an ingredient either 
by express enactment or clear implication; 
but in Acts enacted to deal with a grave 
social evil, or for ensuring public welfare, 
especially in offences against public health, 
6g.» statutes regulating storage or sale 
of articles of food and drink, sale of 
d , sale of controlled or scare com- 
modities, it is often found necessary in 
the larger public interest to provide for 
imposition of liability without proof of a 
guilty mind. 


8. If from the scheme of the Act.it 
appears that compliance with the regu- 
latory provisions will be promoted by 
imposing an absolute liability, and that 
it cannot otherwise be reasonably ensured, 
the Court will be justified in holding that 
the restriction on the right of the trader 
is in the interest of the general public. 
Adulteration and misbranding of food- 
stuffs is a rampant evil and a statute 
calculated to control that evil is indis- 
putably in the interest of the general 
public. The statute imposing restric- 
tions upon traders will not be deemed 
unreasonable merely because it makes a 
departure from the normal structure of 
statutes enunciating offences and pres- 
cribing punishments. By sub-section (2) 
of section 19,even in respect of the absolute 
offence, the Parliament has enacted that 
on proof of certain facts, criminal liability 
will be excluded. Thereby a vendor is 
not deemed to have committed an offence 
pertaining to the sale of any adulterated 
or misbranded article of food if he proves 
that he purchased the articles of food 
from a duly licensed manufacturer, 
distributor or dealer in a case where a 
licence is prescribed for the sale thereof, 
and in any other case from any manu- 
facturer, distributor or dealer with a 
written warrantly in the prescribed form, 
provided the article of food while in his 
pn was properly stored and that 

e sold it in the same State as he purchased 
it. ‘The argument of counsel for the peti- 
tioners that the provision that a retail 
seller who opens a container of a branded 
article of food loses even the limited 
protection under section 19 (2) is with- 
out substance. Clause (4) of sub-section 
(2) of section 19 does not provide, nor 
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does it imply, that if the container of a 
branded article is opened, the article of 
food ceases to be in the same state in 
which the vendor purchased it. If 
the article of food is sold in the same con- 
dition in which it was purchased from a 
a licensed manufacturer or dealer, or 
was purchased with a warranty, the 
vendor will not lose the protection of 
sub-section (2) of section 19 merely 
because he opened the container. If 
the vendor has obtained the article from 
a licensed manufacturer, distributor or 
dealer from a manufacturer, distributor 
or dealer with a warranty, he is protected 
provided he has properly stored the article 
and sells inthe same state ashe purchased 
the article, even if it turns out that 
the article was adulterated or misbranded 
and not dispense with proof that the article 
of food is adulterated, misbranded or 
that its sale is prohibited; it enacts that 
a vendor selling articles of food adulte- 
rated or misbranded cannot plead merely 
that he was ignorant of the nature, 
substance or quality of the goods. A 
statute cased by the Parliament in 
the interest of public health (which is 
generally made in similar statutes else- 
where) imposing liability for an offence 
without proof of a guilty mind does not 
per se impose restrictions on the freedom 
to carry on trade which are unreason- 
able. 


9. It is true that stringent penalties are 
provided under section 16 (1) (a). A 
vendor of adulterated, misbranded or 
prohibited articles of food is punishable 
with imprisonment for a term which shall 
not,in the absence of adequate and 
special reasons, be less than six months, 
and which may extend to six years, and 
with fine which shall not be less than one 
thousand rupees. But for the protection 
of the public by ensuring the purity of 
-articles of food supplied to the people and 
preventing malpractices by the traders 
in articles of food, severity of the penalties 
is not so disproportionate to the gravity 
of the offence that it may be duel 
unreasonable. 


10. We are again unable to accept the 
argument that under the Act even when 
an article is purchased not as an article 
of food, but for use otherwise, the vendor 
will be deemed guilty if the article does 
not conform to the prescribed standards, 
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or is as an article of food adulterated or 
misbranded. Counsel said that cocoanut 
oil is used in the State of Kerala as a 
cooking medium, and sale of adulterated 
cocoanut oil may in Kerala be an offence 
under section 16, but in other parts of 
the country where cocoanut oil is not used 
as a cooking medium and is used as a 
component of hair oil or for other purposes, 
it amounts to imposing an unreasonable 
restriction to penalise the vendor who 
sells cocoanut oil knowing that the pur- 
chaser is not buying it as a cooking 
medium. But there are no articles which 
are used as food only in one part, and 
are not at all used as food in another part 
of the country. Even cocoanut oil is used. 
as a cooking medium by certain sections 
of the people in parts of India other than 
Kerala. In any Court it is always open 
to a person selling an article capable of 
being used as an article of food as well 
as for other purpose to inform the pur- 
chaser by clear notice that the article 
sold or supplied is not intended to be 
used as an article of food. What is. 
penalised by section 16 (1) is importation. 
manufacture for sale, or storage, sale or 
distribution of any article of food. If 
what is imported or stored, sold or distri- 
buted is not an article of food, evidently 
section 16 can have no application. 


11. The various items in the Schedule 
setting out standards of quality use 
technical expressions with which an 
ordinary retail dealer may not be familiar, 
and also set out percentages of components. 
which the dealer with the means at his. 
command cannot verify. But by section. 
3, the Central Government has to set 
up the Central Committee for Food 
Standards to advise the Central and the 
State Governments on matters arising 
out of the administration of the Act. 

The Committee consists of experts and 
representatives of the Central Govern- 
ment and of the State Governments 
the Director-General of Health Services. 
is its Chairman. Under section 23 (1): 
(6) the Central Government makes rules 
prescribing the standards of quality and 
the limits of variability permissibile in 
any article of food. The rules are made 
after consultation with the Committee] 
for Food Standards set out in the Appen-| 
dix to the Rules are prescribed after], 
consultation with the Committee o 


1] 


tandards. It has not been even urged, 
that the standards have been fixed arbitra- 
rily. Apart from a general argument 
that small retail dealers may not be in a 
sition to ascertain whether goods pur- 
by them or in their possession are 
according to the standards, no specific 
argument was advanced that the stand- 


ards are not normal, or that the variations : 


in quality during the course of storage 
are unreasonably restricted. 


12. This Court in State of Uttar Pradesh v. 
Kartar Singh!, in which in dealing with’ 
an argument of invalidity of the rule 
setting out standards under the Preven- 
tion of Food Adulteration Act observed: 


“ The standards themselves, it would be 
noticed, have been prescribed by the 
Central Government on the advice of 
a Committee -which included in its 
composition persons considered ts 
in the field of food technology and 
food analysis. In the circumstances, 
if the rule has to be struck down as 
imposing unreasonable or discrimi- 
natory standards it could not be done 
merely on any a priori reasoning but 
only as a result of materials placed 
before the Court by way of scientific 
analysis * * * That where a 
‘a party seeks to impeach the validity 
of a rule made by a competent autho- 
rity * * * * the burden is on him to 
plead and prove the infirmity is too well 
Poka to need elaboration. If, 
therefore, the respondent desired to 
challenge the validity of the rule on 
the ground either of its unreason- 
ableness or its discriminatory nature, 
he had to lay a foundation for it by 
setting out the facts necessary to sustain 
such a plea and adduce cogent and 
convincing evidence to make out his 
case, for there is a presumption that 
every factory which is relevant or 
material has been taken into account 
in formulating the classification of the 
zones and the prescription of the 
minimum standards to each zone, and 
where we have a rule framed with the 
assistance of a Committee containing 
experts such as the one constituted 
under section 3 of the Act, that pre- 
sumption is strong, if not overwhel- 
ming.” 


1. (1964) 2 Š.C.J. 666 : (1964) M.L.J. (Crl.) 
633 : (1964) 6S.C.R. 679 : ALR. 196£ S.C. 1135., 
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13. In the petitions a plea was raised 
that by the Act and the Rules, the guaran- 
tee of Article 14 was infringed, but no 
argument was proms before us inde- 
pendently of the argument relating to 
infringement of the guarantee under 
Article 19 (1) (g) in support of the con- 
tention that the Act infringed the guaran- 
tee of equality before the law or equal 
protection of the laws. The Act deals 
with the regulation of a class of traders, 
and in view of the widespread malprac- 
tices, and the practical difficulties o 
controllmg those malpractices, stringent 
provisions have been made by the Act. 
The classification is founded on an intel- 
ligible differentia and the differentia has 
a rational relation to the object sought 
to be achieved. The provision of 
Act again do not invest arbitrary ze 










rity upon those who are to administe 
the Act, nor can it be said that the stan- 
dards prescribed are arbitrary. 


14. The Act does not infringe th 
guarantee of Article 20 (3) of the Consti 










h plea by the vendor i 
a prosecution for an offence ini 


article of food, that he was ignorant o 
the nature, substance or quality will not 
be a defence, the guarantee under Articl 
20 (3) is not infringed. The vendo 
when with an offence is not 


secure formal evidence of facts without 
requiring the Director to remain present 
and in the interest of effective aai 
tration of the Act, the certificate signed 
by the Director of the Central Food 
Laboratory is made final and conclusive 
evidence of the facts stated therein. 
The Director is a highly placed official an 
expert in determining the nature, sub- 
stance and quality of food, and is wholly 
disinterested in the result of any case 
coming before the Courts. It is difficult 
to appreciate how conclusiveness attri: 
buted to the certificate of the Directo 
compels the vendor charged with. an 
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offence under the Act to be a witness 
Jagainst himself. 

15. The petitions fail and are dismissed 
with costs. One hearmg fee. 


V.K. Petitions 
dismissed. 


THE SUPREME COURT OF INDIA. 
{Civil Appellate Jurisdiction.) 


PreseNT:—M. Hidayatullah, C.F., A. N. Ray 
and I. D. Dua, FJ. 


Mohd. Ibrahim etc, etc. 
D. 


The State Transport Appellate Tribunal 
Madras etc. etc. Respondents’ 


Motor Vehicles Act (IV of 1939), sections 
47 (3) and 64—Regional Transport Autho- 
rity fixing limit of stage carriage permits under 
—If required to hear operators—Section 47 (3) 
if applicable to inter-State or inter-regional 
permits—Proper stage for fixing limit under 
section 47 (3)—-Whether there was a valid order 
under section 47 (3)—Determination—Test— 
Appeal under section 64-——Scope. 


‘The Regional Transport Authority is 
not obliged to hear operators while 
exercising jurisdiction under section 47 (3) 
in fixing the limit of number of stage 
carriage permits. The Regional Trans- 
port Authority is required to arrive at 
its decision under section 47 (3) having 
regard to matters mentioned in section 
47 (1) independent of any representa- 
tions by operators for hearing. The 
deliberation as well as the decision of the 
Regional Transport Authority under 
section 47 (3) is confined to its own 
administrative policy and order 

{Paras. 7, 9.] 


The provisions of section 47 (3) do not 
apply to inter-State permits because an 
inter-State permit cannot be effective 
unless it is counter-signed by the authority 
of the other State. The suggestion that 





Appellants* 


in regard to inter-State permits a limit 
has to be fixed in regard to number of 
stage carriages will have the effect 


of adding words to the provisions of 





2575, 2576, 2584 and 2608 of 1969 and 248 an 
8 of 1970. 30th April, 1970. 
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section 47 (3). That will not be proper 
way of giving effect to section 47 (3)- 
[Para. 12.] 


In view of the fact that section 47 (3) of 
the Act is restricted in its field in or within 
the region, the provisions of that section 
in terms do not become applicable to 
inter-regional permits. The reasons 
which do not make section 47 (3) appli- 
cable to inter-State permit apply proprio 
vigore to inter-regional permits. 

[Para. 13.] 


The Regional Transport Authority should 
fix the limit of number of stage carriage 

ermits under section 47 (3) and after 

ving done so it will consider the appli- 
cations for grant and the representations 
in connection therewith in accordance 
with the procedure laid down in section 57 
of the Act. It is in the scheme of the 
Act that limit should be fixed before the 
grant of permit and proper effect can be 
given to these provisions by deciding 
upon the limit of number of permits 
before ae for grant of permits 
are invited under section 57 (2) and in 
other cases before applications for grant 
of permits are published under section 
57 (3) to enable persons to make repre- 
sentations. The central idea is that 
applicants and those who will make 
representations should all know the limit 
of number of permits to be granted in 
order to ensure free and fair competition. 


{Paras. 16, 63.] 


An order under section 47 (3) is not a 
matter of mere form but of substance. 
Therefore, when it becomes a question 
of fact whether the Regional Transport 
Authority fixed the limit of number of 
permits before the grant of permits it is 
not the form but the substance of the 
matter which will have to be found out 
by looking into the facts and circum- 
stances of each case. If from the records 
it could be spelt out that the Regional 
Transport Authority fixed the limit of 
number of permits for stage carriages 
before it considered the applications and 
resentation for grant of permit, it 
must be deemed, to have complied with 

the requirements of section 47 (3). 
{ Para. 19.] 


When a new route is opened for the first 
time .and an advertisement is issued 
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calling for applications for such a new 
route specifying the number of vacancies 
for it, it would be reasonable to hold that 
the number of vehicles is specified as the 
limit decided upon by the Regional 
Transport Authority. Similarly, where the 
Regional Transport Authority approves a 
proposal to have an additional permit 
on an existing route and thereafter notifica- 
tion under section 57 (2) is made in respect 
of such a permit, it can reasonably be 
held that there has been a valid order 
under section 47 (3). {Paras. 16, 27, 59.] 


The jurisdiction of the State Transport 
Appellate Tribunal in appeals under 
section 64 against refusal to grant permit 
is confined only to that aspect. The 
jurisdiction of the Regional Transport 
Authority in the matter of order under 
section 47 (3) is entirely separate from 
jurisdiction of the Regional Transport 
Authority in the matter of grant and 
refusal of permit under sections 48 and 57 
of the Act. The distinction between the 
two jurisdictions is so well demarcated 
that the Supreme Court in Abdul Mateen v. 
Ram Kailas Pandey, (1963) 3 S.G.R. 
523 : A.LR. 1963 S.C. 64 said that neither 
the Regional Transport Authority at the 
time of grant of permit nor the State 
Tr rt Appellate Tribunal in hearing 
appeals: against refusal to grant permit 
could modify an order under section 
47 (3). {Para. 18.] 


Appeals from the Judgments and Orders 
dated the 27th October, 1969 etc. of the 
Madras High Court in Writ Petitions 
Nos. 1109 of 1968 etc. 
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Advocates, for Appallents (In C.As. Nos. 
2453 to 2456, 2485, 2486 and 2524 of 
1969.) 

N.G. Krishna Iyengar and R. ishnan, 
Advocates, for Appellants (In (C.As, 
Nos. 2379, 2380, 2409 and 2452 of 1969). 


R. Gopalakrishnan, Advocate, for Appellants 
(In G.A.No. 2608 of 1979), ndent 
No. 1 (In C.A.No. 2341 of 1969) and 
Respondent No. 2 (In G.A. No. 2575 of 
1969). 

S. Mohan Kumaramangalam and M.K. 
Ramemurthi, Senior Advocates (M. N. 
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Appellants (In GA. No. 2332 of 
1969). 
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(In G.As. Nos. 2333 to 2337, 2343 to 2352 
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Ca 2361, 2362, 2457 and 2518 of 
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V.T. Gopalan and K. Jayaram, Advocates, 
for Appellants (In C.As. Nos. 2354, 2360 
and 2520 of 1969). 


K. Jayaram, Advocate for Appellants 
(In C.As. Nos. 2368 and 2576 of 1969). 


AR. Ramanathan and K. Jayaram, 
Advocates, for Respondent No.1 (In Q.A. 
No. 2333 of 1969) and Respondent No. 2 
(In C.As. Nos. 2323 and 2486 of 1969). 


KEK. Ve al, K.R. Nambiar and A.S. 
Nambiar, Advocates, for Appellants (In 
C.As. Nos. 2326 to 2328 of 1969). 


V.T. Gopalan, A.T.M. Sampath and E.C. 
Agarwala, Advocates, for Respondent 
No. 1 (In C.A. No. 2326 of 1969) 
and respondent No. 7 (In C. A. No. 2380 
of 1969). ° 


K. Thirumalai, A.T.M. Sampath and E.C. 
Agarwala, Advocates for Respondent No.5 
(In G.A. No. 2337 of 1969) and Respon- 
dent No. 7 (In G.A. No. 2380 of 1969). 


M.N. Rangachari and Madan Mohan, 
Advocates, for Respondent No. 1 (In G.A. 
No. 2344 of 1969), Respondent No. 2 
(In C.As. Nos. 2349, 2455 and 2523 of 
1969), Respondent No. 3 (In C.As. 
Nos. 2337 and 2380 of 1969) and Respon- 
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dent No. 6 (In C.A. No. 2356 of 1969) S. 
Balakrishnan and N.M. Ghatate, Advocates, 
for Respondent No. 2 (In C.As. Nos. 2337 
and 2380 of 1969). 


R. Mahalingier, Advocate, for Respondent 
No. 2 (In Q.A. No. 2338 of 1969 ) and 
wo No. 3 (In G.A. No. 2356 of 
1969). 

S. Shaukat Hussain, Advocate, for Respon- 
dent No. 6 (In C.A.No. 2486 of 1969). 


N.G. Krishna Iyengar and P.N. Tiwari, 
Advocates and 7.B. Dadachanji, O.C. 
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The Judgment of the Court was delivered 
by 


Ray, F.—These appeals by certificate 
turn primarily on the interpretation of 
section 47 (3) of the Motor Vehicles Act, 
1939 (hereinafter called the Act) and 
raise two questions. First, whether the 
Regional Transport Authority in limiting 
the number of stage carriages for which 
stage carriage permits may be granted in 
the region or in any specified area or on 
any specified route in the region is required 
to hear persons or the said Authority can 
limit the number of stage carriages for 
which permits may be granted y an 
administrative order under section 47 (3) 
of the Act. The second question is whe- 
ther in the facts and circumstances of these 
ap there was in each case a valid 
or aoar nea 47 (3) of the Act limit- 
ing the number of stage carriages for 
which permits might be granted. 


2. Chapter IV of the Act deals with 
control of transport vehicles. Chapter 
IV consists of Salty 42 to 68. Section 
42 speaks of permits for use of transport 
vehicles. Section 44 contemplates the 
Transport Authorities which are the 
State Transport Authorities or the 
Regional Transport Authorities. A 
State Transport Authority co-ordinates 
and regulates the activities and policies of 
the Regional Transport Authorities of 
the State and performs the duties of a 
Regional Transport Authority where there 
is no such ‘Authority and settles all dis- 
putes and decides all matters on which 
difference of opinion arise between the 
Regional Transport Authorities. Section 
45 of the Act mentions the Authority to 
whom application for permit shall be 
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made. Section 46 of the Act gives the 
particulars which an application for stage 
carriage permit shall contain. Section 47 
of the Act deals with procedure of a Regi- 
onal Transport Authority in considering 
application for stage carriage permits. 
Section 48 confers power on the Regional 
Transport Authority to grant stage carri- 
age permits. Section 57 relates to the 
procedure in applying for and granting 
permits. Section 63 deals with valida- 
tion of permits for use outside the region 
in which it is granted. We have referred 
mainly to the sections which are important 
for purposes of determination of the ques- 
tions involved in these appeals. 


3. We shall first deal with the question 
as to whether a Regional Transport 
Authority in limiting the number of stage 
carriages for which permits may be 
granted as contemplated in section 47 (3) 
of the Act is required to hear persons or it 
can determine the limit by an administra- 
tive order without hearing persons. In 
considering the question whether the 
Regional Transport Authority in limiting 
the number of stage carriage permits for 
which permits may be granted acts in a 
quasi-judicial or in an inistrative 
manner, a distinction must be noticed 
between the jurisdiction and functions 
of a Regional Transport Authority in 
relation to grant of stage carriage permits 
on the one hand and limiting the number 
of stage carriage permits on the other. 
A Regional Transport Authority while 
acting under section 47 (3) of the Act 
exercises authority and jurisdiction which 
is entirely different from the jurisdiction 
and authority of a Regional Transport 
Authority while considering applications 
for granting stage carriage permits. It 
has been decided by this Court in Abdul 
Mateen v. Ram Kailash Pandey and others}, 
and the later decisions in Messrs. Jaya Ram 
Motor Service v. S. Rajarathinam and others, 
Baluram v. The State Transport Appellate 
Authority, Madhya Pradesh and others?, and 
R. Obliswami Naidu v. The Additional State 
Transport Appellate Tribunal, Madras and 
others*, that the Regional Transport 
Authority has to fix the limit of number of 
stage carriage permits under section 47 (3) 


1. (1963) 2 S.C.R. 523. 

2. (1967) 2 S.C.W.R. 857. 

3. C.A.No. 727 of 1965 decided on 22nd 
M: 1968 


arch, . 
a (1969) 2 S.C.J. 654: (1969) 1 S.C.R. 
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of the Act prior to the grant of stage car- 
riage permits. 
4. The difference. between jurisdicticn 
of the Regional Transport Authority 
while limiting the number of stage carriage 
permits and its jurisdiction in relation to 
grant of permits is recognised in section 
57 0fthe Act. Section 57 deals with pro- 
cedure in applying for and granting 
permits. A Regional Transport Autho- 
rity is required to dispose of applications 
for grant of permits at a public hearing 
at which the applicant and the persons 
making representations in connection with 
the application areheard. TheRegional 
Transport Authority is further required 
to give reasons in writing for refusal to 
grant permits to an applicant. The 
right of persons to make representations 
in connection with the apen for 
the grant of permit arises by reason of 
section 57 (3) of the Act which provides 
for the publication of an application for 
a stage carriage permit together with a 
notice of the date before which representa- 
tions in connection there with should 
be made to the Regional Transport 
Authority. 
5. This procedure ofhearing applications 
and representations in connection there- 
with is not applicable when the Regional 
Transport Authority limits the number of 
stage carriages for which permits may be 
granted. Sections 47, 48 and 57 of the 
Act deal mainly with jurisdiction, power 
and procedure of the Regional Transport 
Authority in relation to consideration 
of application for and grant of pea 
Section 47 (3) of the Act is the only provi- 
sion which is applicable to the jurisdiction, 
wer and procedure of the Regional 
ransport Authority while limiting the 
number of stage carriages for which 
permits may be granted. In section 47 
3) of the Act it is said that a Regional 
tansport Authority may having regard 
to the matters mentioned in sub-section 
(1) limit the number of stage carriages 
generally or of any specified type for 
which stage carriage permits may be gran- 
tedin the region or in any specified area 
oron any specified route within the region. 


6. Sub-section (1) of section 47 of the 
Act states that a Regional Transport 
Authority shall in considering an applica- 
tion for stage carriage permit have regard 
to matters enumerated in clauses (a) to (f) 
thereof and shall also take into considera- 
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tion any representations made by persons 
already providing transport facilities by 
any means along or near the proposed 
route or area, or by any association repre- 
senting persons interested in the provision 
of road transport facilities or by any local 
authority or police authority within whose 
jurisdiction any part of the proposed route 
or area lies. In other words, section 47 (1) 
of the Act enjoins that a Regional Trans- 
port Authority while considering applica- 
tions for stage carriage permits shall have 
regard to the matters mentioned in clauses 
(a) to (f) thereof and shall also take into 
consideration any representations as men- 
tioned in the said sub-section. 


7. Section 47 (3) of the Act, on the 
other hand, speaks only of the matters 
mentioned in sub-section (1) which a 
Regional Transport Authority may have 
regard to while limiting the number of 
stage carriages. The total absence in 
section 47 (3) of the Act of any reference 
to representations mentioned in section 
47 (1) of the Act indicates that a Regional 
Transport Authority under section 47 (3) 
of the Act is not required to take into 
consideration any representation of the 
nature mentioned in section 47 (1) o 
the Act. resentations mentioned in 
section 47 (1) of the Act are referable 
to representations contemplated in section 
57 A of the Act. These representations 
are those made by operators to the 
Regional Transport Authority after the 
publication of an application for a stage 
carriage permit. In view ofthe provisions 
of the Act and, in particular, section 48 of 
the Act which enacts that a Regional 
Transport Authority subject to the provi- 
sions of section 47 may grant a stage carri- 
age permit, it is manifest that representa- 
tions contemplated in sections 47 (1) and 
57 (3) of the Act are representations subse- 
quent to the application for grant of 
permit, and therefore, these representa- 
tions do not at all enter the field of deter- 
mination of number of ug carriages 
under section 47 (3) of the Act. Repre- 
sentations mentioned in section 47 (1) 
of the Act relate to representations by 
and between the competitors and con- 
tenders for grant of a permit. These 
individual representations raise rival con- 
tentions between operators. When the 
Regional Transport Authority acts under 
section 47 (3) of the Act it does not deal 
with any dispute between operators. 
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The Regional Transport Authority is 
required to arrive at its decision under 
ection 47 (3) of the Act having regard to 
matters mentioned in section 47 (1) of 
the Act independent of any representation 
by operators or any hearing. The deli- 
beration as well as the decision of the 
Regional Transport Authority under sec- 
tion 47 (3) of the Act is confined to its 
wn administrative policy and order. 
The Regional Transport Authority in 
limiting the number of stage carriage 
permits under section 47 (3) of the Act 
may address itself to the matters enumera- 
ted in sub-section (1) of section 47 of the 
Act and the said Authority is not required 
to hear operators at the time of the con- 
sideration of the matter of determining 
the limit of number of permits. 


8. Counsel for the respondent relied on 
section 64 of the Act which conferred a 
right of appeal on a person aggrieved by 
any order which may be prescribed as 
mentioned in clause l) thereof and the 
rules framed under section 68 of the Act 
by the Madras Government by General 
Order No. 1852 dated 28th May, 1965 and 
in particular rule 147 (2) (i) which made 
an order passed under section 47 (3) of 
the Act appealable. It was said by 
Counsel for the appellant that the right 
of appeal by any person aggrieved by any 
order would indicate that a person had a 
right of being heard. Emphasis was 
placed on the word ‘ aggrieved’ to show 
that one’s grievance arose because one 
had been denied relief in relation to 
one’s representation. Prior to the intro- 
duction of the new Rules conferring right 
of appeal in respect of an order made 
under section 47 (3) of the Act one could 
apply to the State Transport Authority 
under section 64-A of the Act for revision 
of an order in which appeal lay. Now 
that there is a provision of appeal the 
position is not altered. Neither the right 
of appeal nor the right to apply for revision 
is itself decisive of the true fanetion of the 
Regional Transport Authority as to 
whether the said Authority has to grant 
hearing to persons at the time of fixing 
the limit of number of stage Carriage 
permits. We have already referred to the 
elaborate procedure of publication of 
applications for grant of permits, repre- 
sentations by in connection there- 
with, a public hearing at the time of 
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consideration of applications and represen- 
tations, and written reasons being given 
by the Regional Transport Authority for 
refusing the permit. The Regional Trans- 
port Authority on the other hand while 
acting under section 47 (3) of the Act is. 
the master of its own procedure because it 
does not deal with individual or compet- 
ing rights of operators but is required to 
arrive objectively at its own conclusion 
independent of any application or repre- 
sentation by operators. 


9. We are of opinion that the Regional 
Transport Authority is not obliged to 
hear operators while exercising jurisdic- 
tion under section 47 (3) of the Act in 
fixing the limit of number of stage carriage 
permits. It is also to be noticed that the’ 
limit of number of stage carriage permits 
fixed by the Regional Transport Authority 
under section 47 (3) of the Act cannot be 
modified by the ional Transport 
Authority when the said Authority exer- 
cises the separate power of granting 
permits under section 48 of the Act or 
even by the State Appellate Transport 
Authority dealing with appeals against 
the grant of permits. This Proposition 
was laid down in the case of Abdul Mateen! 
This view fortifies the differences in the 
functions and jurisdiction of the Regional 
Transport Authority under section 47 (3) 
of the Act on the one hand and section 48 
of the Act on the other. 


10. Another question arose in two 

pees Nos. 2478 of 1969 and 2928 of 
i g as to whether in the case aten 
State stage carriage permits and inter- 
regional stage carriage permits an order 
under section 47 (3) of the Act is contem- 
plated prior to the grant of permits. 
Two sections are important in this behalf. 
They are sections 45 and 63 of the Act. 
Section 45 of the Act enacts that an 
application for permit shall be made to 
the Regional Transport Authority of the 
región in which it is proposed to use the 
vehicle or vehicles. If a vehicle is used 
in two or more regions within the same 
State then the application for permit shall 
be made to the Regional Transport 
Authority of the region in which the 
major portion of the route or area lies and 
in case the portion of the proposed route 
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or area in each of the region is approzi- 
mately equal, the application is made to 
the Regional Transport Authority of the 
region in which it is proposed to keep the 
vehicle. Then again if it is intended to 
use the vehicle in two or more regions 
lying in different States the application 
shall be made to the Regional Transport 
Authority of the region in which the 
ey R a resides or has his principal place 
of business. It, therefore, follows that in 
the case of inter-State permits applica- 
tion has to be made to the Regional 
Transport Authority of the region in which 
the applicant resides or has his principal 
place of business. 


11. In the case of inter-State permits 
section 63-A of the Act refers to Inter- 
State Transport Commission constituted 
by the Central Government. Section 
63-A (2) of the Act in clauses (a), (c) and 
(d) thereof refer to the performance by 
the Commission of inter alia the regulation 
of the operation of transport vehicles in an 
inter-State region, issuing of directions 
to the State Transport Authority or the 
Regional Transport Authority interested 
regarding grant, revocation and suspen- 
sion of permits and of counter-signatures 
of permits for the operation of transport 
vehicles in respect of any route or area 
common to two or more States. Section 
63-C of the Act confers power on the 
Central Government to make rules inter 
alia for procedure to be followed in con- 
sidering applications for a permit or for 
counter-signature of permits, as also 
appeals against a decision of the Gom- 
mission. We were not shown any rele- 
vant rule with regard to inter-State per- 
mits nor were we shown as to whether 
any inter-State Commission had issued 
directions to the State Transport Autho- 
rity or the Regional Transport Authority 
regarding grant, revocation and suspen- 
ne of permits common to two or more 
tates. 


12. Therefore, the only section which is 
relevant for determination of the question 
as to whether an order under section 47 (3) 
of the Act is contemplated for inter-State 
permit is section 63 of the Act. Section 
63 (1) of thc Act states that a permit 
granted in any one State shall not be 
valid in another State unless counter- 
signed by the State Transport Authority 
of that other State or by the Regional 
S—11 
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Transport Authority concerned. Section 
63 (3) of the Act states that the provisions 
of Chapter IV of the Act relating to grant, 
revocation and suspension of permits 
shall apply to the grant, revocation and 
suspension of counter-signatures of permits. 
The proviso to section 63 (3) of the Act 
is that it shall not be necessary to follow 
the procedure laid down in section 57 of 
the Act for the grant of counter-signatures 
of permits where permits granted in any 
one State are required to be counter- 
signed by the State Transport Authority 
of another State or by the Regional 
Transport Authority concerned as a result 
of an agreement arrived at between the 
States. These provisions establish that in 
the case of an inter-State permit an 
application has to be made to the Regional 
Transport Authority of a State as men- 
tioned in section 45 of the Act and the 
permit is to be countersigned by the State 
Transport Authority of the other State or 
by the Regional Transport Authority 
concerned as mentioned in section 63 of 
the Act. Chapter IV,consists of sections 
42 to 68. Section 57 deals with proce- 
dure for application and grant of permits. 
That section will therefore, apply for the 
grant of inter-State permits. The effect 
of the proviso to section 63 (3) is that in 
the case of inter-State permits where an 
agreement has been arrived at between 
the States the provisions of section 57 of 
the Act need not be followed for the grant 
of counter-signatures of permits. In other 
cases the procedure in section 57 of the 
Act will apply in regard to grant, revo- 
cation aad suspension of permits and to 
counter-signatures of permits as well, 
Section 48 of the Act which relates to 
power to grant stage carriage permits will 
also apply to inter-State permits. The 
provisions contained in sub-section (1) 
generally and sub-section (2) of section 47 
will apply to the Regional Transport 
Authority at the time of consideration of 
the application for inter-State stage carri- 
agepermit. Section 47 (3) of the Act will 
not in our opinion apply to inter-State 
permits because that provision relates to a 
Regional Transport Authority limiting 
the number of stage iages for which 
stage carriage permits may be granted in 
the region or in any specified area or on 
any specified route within the region. 
In other words, section 47 (3) of the Act is 
confined in its operation in or within thel 
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region. ‘The provisions of section 47 (3) 
of the Act do not apply to inter-State 

its because an inter-State permit 
cannot be effective unless it is counter- 
signed by the Authority of the other 
tate. The suggestion that in regard to 
inter-State permits a limit has to be fixed 
in regard to number of stage carriages for 
inter-State routes will have the effect 
f adding words to the provisions in 
ection 47 (3) of the Act. That will not 
be the proper way of giving effect to 
section 47 (3) of the Act. It will be 
misreading section 47 (3) of the Act if it 
will be applied to inter-State permits. 
The combined effect of sections 63, 63-A, 
63-B and 63-C is that the inter-State Com- 
mission will deal with inter-State permits. 
The Central Government under section 
63-C of the Act is authorised to make rules 
in regard to the procedure to be followed 
in considering an application for grant and 
counter-signature of permits. In the 
absence of specific rules the best way of 
harmonising the powers and functions is 
to allow these inter-State authorities to 
exercise their power within their respec- 
tivespheres in regard to grant and counter- 
signature of permits by agreement and 
accord, 








13. In the case of inter-regional permits 
an application under section 45 of the 
Act has to be made to the Regional 
Transport Authority of the region in which 
the major portion of the proposed route or 
area lies and in case the portion of the 
proposed route or area in each of the 
regions is approximately equal to the 
Regional Transport Authority of the 
region in which it is proposed to keep the 
vehicle or vehicles. Then under section 
63 of the Act a permit granted by the 
Regional Transport Authority of one 
region shall not be valid in any other 
region unless the permit is countersigned 
by the Regional Transport Authority of 
that other region. Section 63 (3) of the 
Act makes the provisions of Chapter IV 
applicable relating to the grant, revoca- 
tion and suspension of permits and to the 
grant, revocation and suspension of 
counter-signature of permits. The result 
is that sections 47 to 68 which occur in 
Chapter IV are therefore attracted in 
of inter-regional permits. In view 

f the fact that section 47 (3) of the Act is 


tricted in its field in or within the 
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become applicable to inter-regional 
permits. Section 68 of the Act contem 
plates rules and conditions subject to 
which and the extent to which, a permit 
shall be valid in another region within 
the State without counter-signature. We 
have not been shown any rules to that 
effect. The reasons which do not os 


region the provisions in terms do na 


section 47 (3) applicable to inter-Stat 
permit apply proprio vigors to inter-regiona 
permits. 


14. As in the case of inter-State permits 
the harmonious reading of the sections 
will be to make sections 42 to 68 of the 
Act applicable wherever it is possible to 
do so. The fixing of limit of number of 
stage carriage permits in or within the 
regions entrusted to the Regional Trans- 
port Authority because of the particular 
local matters contemplated in section 
47 (1) of the Act, namely, adequacy of 
other transport services between the places 
to be served, benefit to a particular 
locality to be afforded by the service, the 
conditions of the roads included im the 
proposed route or area, These consi- 
derations in the case of inter-State per- 
mits as also in the case of inter-regional 
permits cannot be said to be entrusted 
to the Regional Transport Authority to 
which the application is made because 
both in the case of inter-State permits 
and inter-regional permits considerations 
in different States and in different regions 
will become relevant and are not 
embraced within the scope and intent 
of section 47 (3) of the Act. We are 
therefore of opmion that section 47 (3) 
of the Act ils not apply either to grant 
or to counter-signature of permits both 
in the case of imter-State and inter- 
regional permits. The relevant autho- 
rities in two States or two regions will 
ensure agreement and act in concert 
as the case may be. The number of 
services in the region can of course be 
fixed by the Regional Transport Autho- 
rity but they will be for the region only. 
The number of services for inter-regional 
or inter-State routes beyond the frontier 
of the region will have to be determined 
by agreement. 


15. The next question which falls for 
determination is the point of time when 
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a Regional Transport Authority will 
under section 47 (3) of the Act fix the 
limit of number of stage carriage permits. 
This Court in Abdul Mateen’s case1, said 
that the general order by the Regional 
Transport Authority under section 47 (3) 
of the Act in regard to the limit 6 

number of stage carriage permits can be 
modified only by the Regional Transport 
Authority when exercising the jurisdiction 
under section 47 (3) of the Act. The 
Regional Transport Authority while 
acting under section 48 of the Act in 
regard to the grant of permits has no 
jurisdiction and authority to modi 

any order passed by the Regional Trans- 
port Authority under section 47 (3) of 
Act. In other words the limit fix by 
the Regional Transport Authority under 
section 47 (3) of the Act cannot be altered 
by the Regional Transport Authority 
at the time of grant of permits. It is, 
therefore, established that the deter- 
mination of limit of number of permits 
is to be made before the grant of permits. 
‘That is why section 48 of the Act is 
prefaced with the words “subject to the 
provisions of section 47 of the Act” 
meaning thereby that the jurisdiction of 
the Regional Transport Authority to 
‘grant permits is subject to the deter- 
mination of the limit of number of permits 
under section 47 (3) of the Act. This 
‘Court stated the legal position in M/s 
Jaya Ram Motor Service’s case? and said 
“it is therefore clear that the authority 
thas first to fix the limit and after having 
done so consider the application or the 
representations in connection therewith 
dn accordance with the procedure laid 
down in section 57 of the Act.” Again 
in the case of R. Obliswami Naidu, 
this Court considered the submission in 
that case as to whether the Regional 
Transport Authority could decide the 
number of permits while considering 
applications for permits. This Court 
did not accept the submission 
because such a view would allow an 
‘operator who happened to apply first 
to be in a commanding position with the 
result that the Regional Transport Autho- 
rity would have no opportunity to choose 
between competing operators and public 
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interest might suffer. In the same case 
it is again said that the determination of 
the number of stage carriages for which 
stage carriage permits may be granted 
for the route is to be done first and there- 
after applications for permits are to be 
entertained. 


16. The four decisions of this Court to 
which we have referred establish twe 
propositions, First, that the Regional 
Transport Authority should fix the limit 
of number of stage carriage permits 
under section 47 (3) of the Act an 
after having done so the Regional Trans 
port Authority will consider the appli- 
cation for grant and representations in 
connection therewith in accordance with 
the procedure laid down in section 57 0 
the Act Secondly, when a new route is 
opened for the first time and an advertise- 
ment is issued calling for applications for 
such a new route specifying the number 
of vacancies for it, it would be reasonable 
to hold that the number of vehicles is 
specified as the limit decided upon by 
the Regional Transport Authority. In 
the present appeals, the Regional Trans- 

ort Authority in many cases fixed the 
mit of number of stage carriage permits 
on the same day on which it heard the | 
application for the grant of permits and 
representations in connection therewith. 
The Regional Transport Authority fixed 
the limit of number of stage carriage 
permits at a sitting separate from and 
prior to the sitting at which the Regional 
Transport Authority heard the appli- 
cations for grant of permits and represen- e 
tations in connection therewith. 


17. The present appeals are all governed 
by the Madras Motor Vehicles Rules. 
The Act under section 64 confers a right 
of a inst an order under section 
47 at the Act. The Madras Motor 
Vehicles Rules framed under section 68 
of the Act confer a right of appeal against 
an order under section 47 (3) of the Act. 
Section 64 (i) of the Act confers a a 
of a against an order as may be 
a by the Rules. That is how 
the Madras Motor Vehicles Rules have 
prescribed appeals against several orders 
which are otherwise not mentioned as 
appealable orders under section 64 of 
the Act. The result is that according 
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to the Madras Motor Vehicles Rules 
there is a separate right of appeal against 
an order under section 47 (3) of the Act. 


18. In the present appeals none of the 
paities preferred any appeal to the State 
Transport Appellate Tribunal against 
any order under section 47 (3) of the Act. 
The parties preferred appeals only against 
refusal to grant permit. In those appeals 
against refusal to grant permit though 
no specific ground was taken as to absence 
of valid order under section 47 (3) of 
the Act the State Transport Appellate 
Tribunal in some cases allowed the parties 
to advance a contention in that behalf 
and in other cases the State Transport 
Appellate Tribunal suo motu went into 
the question as to whether there was a 
valid order under section 47 (3) of the 
Act. The jurisdiction of the State 
Transport Appellate Tribunal in appeals 
under section 64 of the Act against refusal 
to grant permit is confined only to that 
The jurisdiction of the Regional 






is so well demarcated that this Court in 
Abdul Mateen’s caset, said that neither 
the Regional Transport Authority at the 
time of grant of permit nor the State 
‘Transport Appellate Tribunal in hearing 
appeals against refusal to grant permit 
could modify orders under section 47 
-'(3) of the Act. 


19. The State ‘Transport Appellate 
Tribunal however proceeded in the 
present appeals on the basis that the 
absence of a valid order under section 
47 (3) of the Act would rob the Regional 
Transport Authority of its jurisdiction 
to grant permit. In the present appeals, 
it became a question of fact as to whether 
there was in each case an order under 
section 47 (3) of the Act. The State 
Transport Appellate Tribunal in some 
cases went into the records and held 
that there was no order in writing under 
section 47 (3) of the Act as to the limit 
of number of stage carriage permits. 
The records however contain evidence 
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that the Secretary of the Regional 
Transport Authority on the basis of statis- 
tics advised the Regional Transport 
Authority to open new routes or to 
increase the number of permits and the 
Regional Transport Authority thereafter 
proceeded on that basis. In other cases 
the Regional Transport Authority of 
one State agreed with the Regional 
Transport Authority of another State for 
new or additional permits and thereafter 
applications were considered. An ord 
under section 47 (3) of the Act is not 
matter of mere form but of substance. 
When it became a question of fact as to 
whether the Regional Transport Autho- 
rity fixed the limit of number of permits 
before the grant of permits, the Stat 
Transport Appellate Tribunal fell into} 
the error of overlooking the substance o 
the matter. We are of opinion that iff, 
from the records of the Regional T 
port Authority it could be spelt out that 
the Regional Transport Authority fixed 
the limit of number of permits for stage 
carriages before the Regional Transport} 
Authority considered the applications}, 





of the present appeals all operators 
competed for the grant of permits and 
thereafter preferred appeals only against. 
the grant or refusal of permits. 


20. We shall now deal with the appeals. 
individually. 


Civil Appeal No. 2322 of 1969. 


21. In this appeal the State Transport 
Appellate Tribunal set aside the grant of 
permit on the ground that there was no 
valid order under section 47 (3) of the 
Act. The High Court also took the 
same view. In the present case there 
was proposal based on statistics to show 
the need for an additional bus. The 
Regional Transport Authority itself 
invited applications under section 57 
(2) of the Act for the grant of an additional 
permit on the route. It is significant 
that there was no application by any 
operator for the t of an additional 
permit but that the Regional Transport 
Authority itself under section 57 (2) 
of the Act invited applications for- 
the grant of an additional permit 


T] MD, IBRAHIM v. STATE TRANSPORT APPELLATE IRIBUNAL (Ray, J.). 


and appointed dates for reception 
of applications in that behalf. This 
invitation of applications indicates in 
the facts and circumstances of the case 
that there was a valid determination 
under section 47 (3) of the Act for an 
additional permit on the route. Therefore, 
this appeal is allowed and the matter 
is remitted to the State Transport Appel- 
Tate Tribunal for hearing on merits of 
‘the appeals before the said Authority. 


Civil Appeal No. 2323 of 1969. 


22. The State Transport Appellate 
Tribunal found that there was no valid 
order under section 47 (3) of the Act 
‘before considering applications for grant 
of permits, The High Court also upheld 
the view. This was a case of a new route. 
‘In this case there was a notification under 
‘section 57 (2) of the Act asking for appli- 
cations for the grant of a permit on the 
new route. This will, m our opinion, 
indicate that there was a determination 
‘of the limit of number of stage carriage 

rmits under section 47 (3) of the Act. 
The State Transport Appellate Tribunal 
also considered the appeals on merits and 
held that M/s. M. K. S. & Brothers, 
Mettur Dam, was the best suited person 
for the permit. In view of that decision 
the appeal is allowed and the matter is 
remitted to the High Court to deal with 
‘the application on merits on the basis 
that there is a valid order under section 
47 (3) of the Act. 


‘Civil Appeal No. 2324 of 1969. 


23. The State Transport Appellate 
“Tribunal held that there was no valid 
order under section 47 (3) of the Act. 
“The High Court was of the same view. 
“This appeal relates to a new town route 
No. 2 Nagapattinam. The records indi- 
cate that the Regional Transport Autho- 
rity first limited the number of buses to 
‘be put on the route to one. We are of 
-opinion that having done so, the Regional 
ransport Authority thereafter dealt with 
applications for t of permit. The 
. State Transport Appellate Tribunal did 
not deal with the merits of the case. 
“The appeal is therefore allowed and the 
matter is remitted to the State Transport 
-Appellate Tribunal to be dealt with on 


-merits. 


Civil Appeal No. 2326 of 1969. 
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24. The High Court was of opinion 
that there was no valid order under section 
47 (3) of the Act and allowed the peti- 
tion. The State Transport Appellate 
Tribunal found that there was in fact a 
valid order under section 47 (3) of the 
Act. An application for permit was 
made by the appellant suo motu and 
representations in connection therewith 
were submitted. Before the Regional 
Transport Authority the serious contest 
was as to whether there was a need for 
an additional bus. The other contention 
was that the permit should not have 
been granted to the appellant on his 
application which was made suo motu. 
The State Transport Appellate Tribunal 
found that there was a need for a bus 
and that the Regional Transport Autho- 
rity after receipt of the appellant’s appli- 
cations had notified the same and asked 
for representations in connection there- 
with. The State Transport Appellate 
Tribunal found that there was in fact 
a determination for the grant of an addi- 
tional bus and upheld the grant. In the 
facts and circumstances of the case it 
would be proper to hold that there was a 
valid order under section 47 (3) of the 
Act. The Regional Transport Authority 
decided upon the introduction of a new 
bus on the route and then dealt with 
the grant. The High Court was in 
error in holding that there was no valid 
order under section 47 (3) of the Act. 
The appeal is therefore ‘allowed. 


Civil Appeal No. 2327 of 1969. 


25. The State Transport Appellate 
Tribunal held that there was ay valid 
order under section 47 (3) of the Act. 
The High Court upheld that view. This 
was opening of a new route. The 
Regional Transport Authority under 
section 57 (2) of the Act invited appli- 
cations for a bus to be put on the route 
for the first time. We hold that this 
will amount to a valid order under 
section 47 (3) of the Act for introduction 
of one permit. We are also of opinion 
that applications for “a bus permit” 
would amount to one permit. The 
State Transport Appellate Tribunal set 
aside the permit of the appellant and 
did not deal with the merits. The 
appeal is allowed and the case is remitted 
to the State Transport Appellate Tribu- 
nal to be decided on merits, 
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26. This appeal relates to permits on 
inter-regional route. We have already 
held earlier that in the case of inter- 
regional permit section 47 (3) of the 
Act will not apply. If however effect 
can be given to the concept inherent in 
section 47 (3) of the Act by having agree- 
ment between the regions as to permits, 
it will appear that in the present case 
there was a notification under section 
57 (2) of the Act asking for applications 
for one vehicle as “an additional bus on 
the route Coimbatore to Ootacamund 
via Mettupalayam.” The State Trans- 
port Appellate Tribunal held that there 
was no valid order under section 47 (3) 
of the Act. In our opinion, in the facts 
and circumstances of the case and in 
particular it being a case of an additional 
bus a notification under section 57 (2) 
of the Act for the grant of an additional 
bus on the route will amount to a valid 
order. The appeal is therefore allowed 
and case is remitted to the State 
Transport Appellate Tribunal to be dealt 
with on merits. 


Civil Appeals Nos. 2332-2337 and 2343 to 
2352 of 1969. 


27. These appeals relate in some cases 
to a permit on a new route and in other 
cases an additional permit on an existing 
route. Civil Appeals Nos. 2335, 2336, 
2344, 2350 and 2351 of 1969 relate to 
permits on mew routes. The other 
appeals relate to additional permit on 
existing route in each case. The State 
Transport Appellate Tribunal held that 
there was no valid order under section 47 
(3) of the Act. The High Court upheld 
that view. The facts establish that 
intensive traffic survey was conduct- 
ed on the routes. Thereafter 
the Secretary, Regional Transport Autho- 
rity, recommended an additional bus on 
the route. This recommendation was 
approved by the Regional Transport 
Authority. Thereupon notification 
under section 57 (2) of the Act was made 
asking for applications for the t of 
tage carriage permit. The combination 

f circumstances, namely, the approval 

by the Regional Transport Authority 

f the recommendation of the Secre 

for the introduction of an additional bus 
the existing route and the consequent 
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notification under section 57 (2) of the 
Act asking for applications for grant o 
an additional permit on the said rout 
in eack case in our opinion establish 

a valid order under section 47 (3) o 
the Act in each case. 


28. In Civil Appeal No. 2335 of 1969 
there was a proposal for the opening 
of a new town service route. Applica- 
tions under section 57 (2) of the Act 
were invited for the new town route 
No. 3. Furthermore, the minutes of 
the Regional Transport Authority indi- 
cate that the Regional Transport Autho- 
rity limited the number of stage carriage 
permits to “one for the present” before 
the said Authority proceeded to consider 
the applications for grant of permit. 
The invitation of applications under 
section 57 (2) of the Act for a permit on 
a new route in the context of facts and 
circumstances of the case establishes that 
there was a valid order under section 
47 (3) of the Act. 


29. In Civil Appeal No. 2336 of 1969 
the minutes of the Regional Transport 
Authority indicate that the Authority 
limited the number of stage carriage 
permits to one and thereafter the Autho- 
rity considered the applications for grant 


of rmits. The other features are 
similar to those of Civil Appeal No. 
2335 of 1969. 


30. In Civil Appeal No. 2337 of 1969 
there was first a sitting of the Reon 
Transport Authority on gth h, 
1968, to consider the proposal to intro- 
duce an additional service on the route. 
The Regional Transport Authority deci- 
ded to introduce two additional buses on 
the route. On the same day at a separate 
sitting the applications for grant of per- 
mits were considered. The State Trans- 
port Appellate Tribunal held that 
since an order under section 47 (3) of 
the Act was appealable sufficient time 
should have elapsed between the order 
under section 47 (3) of the Act and the 
consideration of applications for the 
grant of permit in order to enable an 
aggrieved n to prefer an appeal. 
This question is of no importance in 
the present case because parties were 
allowed to challenge the entire proceed- 
ing. Ordinarily, both orders are appeal- 
able and an order under section 47 Oy oF 
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the Act is made prior to notification under 
section 57 (2) of the Act or of publication 
of applications under section 57 (3) of 
the Act. We, therefore, hold that there 
was a valid order under section 47 (3) of 
the Act in this appeal. 


31. In Civil Appeal No. 2343 of 1969 
there was traffic survey on the existing 
route. There was a proposal based on 
statistics for the heet a: an additional 
bus. Applications were invited under 
section 57 (2) of the Act for an additional 
bus. The Regional Transport Autho- 
rity also decided upon the need for an 
additional bus prior to consideration of 
the applications for the grant of permit. 
Therefore, in the facts and circumstances 
of this case it can be held that there was 
a valid order under section 47 (3) of the 
Act. 


32. In Ne Aa Nos. 2345, 23 
2347, 2348, 2 and 2352 of 1969 
fos, og lat to those ee A 
Civil Appeals Nos. 2337 and 2343 o 
1969, and we are of the opinion that in 
each case there was a valid order under 
section 47 (3) of the Act. Civil Appeals 
Nos. 2350 and 2351 of 1969, relate to a 
bus on new routes and the facts are 
similar to those in Civil Appeals Nos, 2335 
and 2336 of 1969, and we are of opinion 
that there was in each case a valid order 
under section 47 (3) of the Act. 


33. These appeals are allowed and the 
cases are remitted to the State Transport 
Appellate Tribunal to be dealt with on 


merits. 


Civil Appeals Nos. 2338-2342, 
2362 and 2368 of 1969. 


34. In these appeals the State Trans- 
port Appellate Tribunal held that there 
was no valid order under section 47 (3) 
of the Act. The High Court was 

of the same view. (Civil Appeals 
Nos. 2338, 2340, 2341, 2342, 2355, 2359 to 
2362 of 1969, relate to a bus on a new 
route in each case. The other appeals 
relate to additional bus on an existing 
route in each case. i 


35. In Civil Appeals Nos. 2338, 2340, 
2341 and 2342 of 1969, the Regional 
Transport Authority issued notifications 
under section 57 (2) of the Act inviting 
applications for grant of stage carriage 
permiton the routes, Therefater notifica- 
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tions were issued under section 57 (3) 
ofthe Act. These appeals relate to a new 
route in each case. Civil Appeals Nos. 
2355, 2359-2362 of 1969, also relate to a 

us on a new route in each case, . In 
these ap new routes were opened by 
the Regional Transport Authority after 
examining public representations and 
notifications under section 57 (2) of the 
Act were also issued. The notifications 
under section 57 (2) of the Act inviting 
applications for new routes establish 

at there was a valid order under section 
47 (3) of the Act in each case, 


36. Civil Appeals Nos. 2339, 2353, 2354, 
2356, 2357, 2358 and 2368 of 1969, relate 
in each case to an additional bus on 
existing route. An additional bus on an 
existing route has characteristics similar 
to that of a new route. In Civil Ap 
Nos. 2356 and 2357 0f1969, two additional 
permits on the existing route were decided. 
upon by the Regional Transport Authority 
ant to the note of the Regional 
ransport Authority asking for increase. 
Applications were invited on that basis. 
In all these appeals a notification was 
issued under section 57 (2) of the Act 
inviting applications for permit. There- 
after notifications were made under 
section 57 (3) of the Act inviting represen- 
tations in connection with the applications. 
for grant of permit. Each applicant 
claimed for permit pursuant to notification 
issued under section 57 (2) of the Act. 
Furthermore, introduction of an addi- 
tional bus on the existing route was made 
as a result of intensive traffic survey con- 
ducted prior thereto and recommenda- 
tion of the Secretary for increase of an 
additional bus and the approval by the 
Regional Transport Authority of the pro- 
posal of the Secretary. The notification 
under section 57 (2) of the Act inviting 
applications for permit is to be judged in 
the background of these features. There- 
fore, in the facts and circumstances of 
these appeals it is just and proper to hold 
that there was a valid order under section 
47 (3) of the Act in each case. 


37. All these appeals are allowed and 
the cases are remanded to the State 
Transport Appellate Tribunal for deal- 
ing with the appeals on merits. 

Civil Appeals Nos. 2378-2380 of 1969. 

38. These three appeals relate to new 
routes. The State Transport Appellate 
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‘Tribunal held that there was no valid 
order under section 47 (3) of the Act. 
‘The High Court also took the same view. 
In all these appeals there was a notification 
under section 57 (2) of the Act for the 
grant of a permit on each of the routes 
mentioned in these appeals. A notifica- 
tion under section 57 (2) of the Act invit- 
ing applications for one permit on each 
new route, in our opinion, indicates that 
‘there was an order under section 47 (3) 
of the Act. These appeals are therefore 
.allowed and the cases are remitted to the 
State Transport Appellate Tribunal to 
be dealt with on merits. 


Civil Appeals Nos. 2409, 2452, 2453—2457 
of 1969. 


.39. In Civil Appeals Nos. 2409 and 2456 
of 1969 a new route was opened in each 
-case With permits for two buses. There 
was first intensive traffic survey under 
the authority of the Regional Transport 
‘Officer. Thereafter, the Regional Trans- 
port Authority issued notifications under 
‘section 57 (2) of the Act inviting applica- 
tions for the grant of two stage carriage 
permits to run on each route forming the 
subject-matters of these appeals. These 
notifications inviting applications for two 
“permits on new routes in each case, in our 
-opinion, show that there has been com- 
pliance with section 47 (3) of the Act and 
‘in the facts and circumstances of the case 
there was a valid order under section 47 
(3) of the Act in each case. 


40. In Civil Appeal No. 2452 of 1969 
there was a traffic survey by the Regional 
“Transport Officer who put up a note to 
the Regional Transport Authority and 
‘suggested introduction of four additional 
‘buses. The Regional Transport Autho- 
rity agreed and directed that the concur- 
rence of the Regional Transport Authority, 
North Arcot, be obtained because a por- 
‘tion of the route lay within the latter’s 
jurisdiction. The Regional Transport 
Authority, North Arcot, granted concur- 
‘rence for two permits. Applications were 
thereafter called for two permits. We 
have already said that the terms of section 
47 (3) of the Act will not apply to inter- 
regional permits. In the case of inter- 
regional permits a decision of the limit of 
number of permits is established by the 
concurrence of two Regional Transport 
Authorities in that behalf. In this appeal 
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that was done and thereafter a notifica~ 
tion under section 57 (2) of the Act 
inviting applications for grant of two 
permits was made. We are of opinion 
that the notification under section 57 (2) 
of the Act in the context of the features 
mentioned amounts to a valid order fixing 
the number of permits. 


41. In Civil Appeal No. 2453 of 1969 
there were public representations to open 
a new route between Cheyyar to 
Brahamadesam covering a distance of 
18 miles. The Regional Transport Autho- 
rity thereafter invited applications under 
section 57 (2) of the Act. The State 
Transport Appellate Tribunal held that 
there was no valid order under section 
47 (3) of the Act. The High Court also ` 
took the same view. The High Court 
gave an additional reason that it did not 
appear that the Regional Transport 
Authority took into consideration matters 
mentioned in clauses (a) to (f) of section 
47 (1) of the Act. Thisis a new route. 
The notification under section 57 (2) 
of the Act considered in that background 
establishes that there was a valid order 
under section 47 (3) of the Act. Unless 
the order gives reasons it is not possible 
to rip it open to find out what weighed 
with the Regional-Transport Authority. 


42. In Civil Appeals Nos. 2454 and 2455 
of 1969 there was in each case an addi- 
tional permit on the existing route. 
In (ivil Appeal No. 2454 of 
1969 the Secretary of the Regional 
Transport Authority, North Arcot, after 
traffic survey proposed to the Regional 
Transport Authority, North Arcot, for 
the grant of an additional stage carriage 
permit on the route. The Regional 
Transport Authority, North Arcot, 
approved the proposal and as the route 
was partly in South Arcot, the concur- 
rence of the Regional Transport Autho- 
rity of South Arcot was obtained. There- 
after, the Regional Transport Authority, 
North Arcot, invited applications for 
the grant of an additional permit. The 
High Court held that there was no valid 
order under section 47 (3) of the Act 
because it could not be predicated that 
the Regional Transport Authority had 
considered all the matters mentioned in 
clauses (a) to (f) of section 47 (1) of the 
Act. It is not possible to find reference 
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to consideration of the matters in the 
order. Suffice it to say that the two 
Regional Transport Authorities - con- 
‘curred in the proposal of an additional 
permit and thereafter applications were 
invited under section 57 (2) of the Act. 
We are of opinion that there was a valid 
order under section 47 (3) of the Act. 


43. In Civil Appeal No. 2455 of 1969 
the appellant made an application to the 
Regional Transport Authority, Salem, in 
September,'1963, for the grant of a stage 
carriage permit on the rotite Kaveri- 
patnam to Tirupethur. That appli- 
cation was’ treated as a proposal under 
section 47 .(1) of the Act and represen- 

tations were invited. Thereafter; the 
` Regional Transport Authority rejected 
the proposal. An appeal was made to 
the State Transport Appellate Tribunal. 
The appeal was allowed. The 
State Transport Appellate’ Tribunal 
held that there was need for the grant 
of a stage carriage permit and remanded 
the matter for fresh consideration. 


Thereafter an application was made to 


the High Court against the order of the 


State Transport Appellate Tribunal. 


The High Court dismissed the, petition 
‘observing that the -Regional Transport 
Authority should satisfy itself about the 
‘condition of the roads and that the appel- 
fant should be granted the permit in 
‘accordance with law. The matter then 
came up before the Regional Transport 
Authority and it granted the permit to 
the appellant. There was an appeal 
against the grant of permit to the appel- 
lant and refusal of permit to the respon- 
‘dent. The State Transport Appellate 
‘Tribunal held that there was no valid 
order under section -47 (3) of the Act. 
‘The High Court agreed with the State 
‘Transport Appellate Tribunal. We are 
of opinion that there was a decision of 
the State Transport Appellate Tribunal 
to the chert- that there was need as 
‘grant of' a stage carriage permit. e 
High Court also held that view. The 
Regional Transport Authority satisfied 
itself about the condition of the roads in 
accordance with the directions of the 
High Court and then dealt with the 
matter of grant of permit. All these 
features considered along with the fact 
that this was a new route and there was 
also notification under section 57 (2) of 
S—12 
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the Act establish that there was a valid 
order under section 47 (3) of the Act. 


44. In Civil Appeal No. 2457 of 1969 
the State Transport Appellate Tribunal 
held that there was no valid order under 
section 47 (3) of the Act and the High 
Court upheld that view. The Regional 
Transport Authority invited applications 
under section 57 (2) of the Act for the 
grant of a stage carriage permit on a new 
route. This notification in the facts and 
circumstances of the case indicates that 
there was an order under section 47 (3) of 
the Act for the grant of a stage carriage 
permit on the new route. 


45. These appeals in this group are 
allowed and the cases are remitted to the 
State Transport Appellate Tribunal to 
be dealt with on merits, 


Civil Appeals Nos. 2478 and 2479 of 1969 


46. Civil Appeal No. 2478 of 1969 
relates to what is described as inter- 
State route between Madras and Pondi- 
c . The State Transport Appellate 
Tribunal held that there was no valid 
order under section 47 (3) of the Act. 
The High Court upheld thet view. We 
have already held that section 47 (3) 
of the Act does not apply to inter-State 
permits. If however any determination 
of the limit of number of permits in 
regard to inter-State permits is necessary 
it is to find out whether the two States 
have concurred in the proposal for a new 
route or an additional bus on the route 
as the case may be. This appeal relates 
to a new inter-State route. The two 
State authorities agreed and thereafter 
notification under section 57 (2) of the 
Act was made inviting applications for 
the grant of permit on the new route. 
We are of opinion ‘that there was a valid 
order for the grant of permit. 


47. In Civil Appeal No. 2479 of 1969 
the Regional Transport Authority, South 
Arcot, granted a permit to the appellant 
on the route Pondicherry to Mylam. 
The Transport Commissioner, ras 
Region, wrote to the State Transport 
Authority, Pondicherry that the Regional 
Transport Authority, South Arcot, had 
approved the proposal for opening of a 
new route from Pondicherry to Mylam 
via Thiruchitrabalam, and asked for 
concurrence in the proposal in pursuance 
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of the principles of agreement for sharing 
the permits by both the States. The 
State Transport Authority, Pondicherry, 
granted concurrence. Thereafter, the 
Regional Transport Authority, South 
Arcot, invited applications under section 
57 (2) of the Act. 


48. Apart from the consideration that 
section 47 (3) of the Act does not apply, 
it is abundantly clear that the two States 
agreed to the grant of a permit in each 
appeal. Both appeals relate to inter- 
State permits. e appeals are allowed 
and the cases are remitted to the State 
Transport Appellate Tribunal to be dealt 
with on mertis. 


Civil Appeals Nos. 2485 and 2486 of 1969. 
49. The High Court upheld the view of 
the State Transport Appellate Tribunal 
that there was no valid order under 
section 47 (3) of the Act in each case. 
The Regional Transport Authority was 
of the view that there was need for opening 
a new route and a notification under 
section 57 (2) of the Act was made 
inviting Serra This being a new 
route, we hold that there was a valid 
order under section 47 (3) of the Act. 
The appeals are allowed and the cases 
are remitted to the State Transport 
Appellate Tribunal to be dealt with on 
merits. 


Civil Appeals Nos. 2518-2520 and 2523 of 
1969. 


50. In these appeals the High Court 
held that there was no valid order 
under section 47 (3) of the Act and upheld 
the view of the State Transport Appellate 
Tribunal. Civil Appeal No. 2518 of 
1969 relates to an additional stage 
carriage permit. There was a notifi- 
cation under section 57 (2) of the Act 
inviting applications for an additional 
stage carriage permit. This notification 
in the context of facts and circumstances 
of the case indicates that there was a 
decision under section 47 (3) of the 
Act for an additional stage carriage 
permit. Civil Appeals Nos. 2519, 2520 
and 2523 of 1969 relate to new routes. 
In each case there was a notification under 
section 57 (2) of the Act inviting appli- 
cations. e are of opinion that there 
was a valid order under section 47 (3) 
of the Act in each case. The appeals 
are therefore allowed and the cases 
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are remitted to the State Transport 
Appellate Tribunal to be dealt with on 


merits. 
Civil Appeals Nos. 2524 and 2532 of 1969. 


51. In these two appeals the High Court 
upheld the view oF the State Transport 
Appellate Tribunal that there was no 
valid order under section 47 (3) of the 
Act. In Civil Appeal No. 2524 of 1969 
the Regional Transport cer asked. 
for the introduction of an additional bus 
because of heavy traffic. The Regional 
Transport Authority approved the pro- 
posal and thereafter invited applications 
under section 57 (2) of the Act. The 
High Court held that the Regional 
Transport Authority did not “pay atten- 
tion to all the matters” mentioned in 
section 47 (1) of the Act. Civil Appeal 
No. 2532 of 1969 relates to a new route. 
There was a proposal of the Secretary, 
Regional Transport Authority to open 
the new route, The Regional Transport 
Authority approved the proposal and 
thereafter invited applications under 
section 57 (2) of the Act. There was a 
valid order under section 47 (3) of the 
Act in the facts and circumstances of each 
case. These appeals are therefore allowed. 
and the cases are remitted to the State 
Transport Appellate Tribunal to be dealt 
with on merits. 


a Appeals Nos. 2575, 2576 and 2584 of 
I . 


52. Civil Appeal No. 2575 of 1969 relates. 
to a stage carriage permit on a new route. 
The State Transport Appellate Tribunal 
held that there was no valid order under 
section 47 (3) of the Act. The High 
Court upheld that view. The Regional 
Transport Authority, North Arcot, invited. 
applications for the stage carriage permit 
on the route Perampattu to Peram- 
pari via Vishamangalam, Tiruppathur, 

engalapuram and Kurisalpattu, cover- 
ing a distance of 19 miles 2 furlongs. 
The route was opened because of repre- 
sentations by the public. The Secretary, 
Regional Transport Authority examined 
the question and put up a proposal before 
the Regional Transport Authority to open 
the route. The Regional Transport 
Authority, North Arcot approved the 
proposal of the Secretary. Notification 
under section 57 (2) of the Act invited 
applications for one permit. We are 
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of opinion that there was a valid order 
under section 47 (3) of the Act in the 
facts and circumstances of the case, 


53. Civil Appeal No. 2576 of 1969 
relates to a stage carriage permit on an 
existing route. The State Trans- 
port Appellate Tribunal as well as 
the High Court was of the view that 
there was no valid order under section 
47 (3) of the Act. There was a notifi- 
cation under eee (2) of the Act 
inviting applications for a stage carriage 
uae The Regional Transport Autho- 
rity further first fixed the limit of number 
of permits and thereafter dealt with the 

rmit. We are of opinion that in the 

ts and circumstances of the case there 
was a valid order under section 47 (3) 
of the Act. 


54. Civil Appeal No. 2584 of 1969 relates 
to anew route. The High Court upheld 
the view of the State Transport Appellate 
Tribunal that there was no valid order 
under section 47 (3) of the Act. There 
was an application for permit. The 
Secretary, Regional Tr rt Authority, 
North Arcot invited applications under 
section 57 (2) of the Act. Thereafter 
application was published and represen- 
tations were asked for under section 
57 (3) of the Act. We are of opinion 
that there was a valid order under 
section 47 (3) of the Act. 


55. These appeals are allowed and the 
cases are remitted to the State Transport 
Appellate Tribunal to be dealt with on 
merits on the footing that there was a 
valid order under section 47 (3) of the 
Act. 


Civil Appeal No. 2608 of 1969. 


56. This appeal relates an EO eee 
stage carriage permit on the route Peria- 
ian io’ Matheat: The High Court 
upheld the view of the State Transport 
Appellate Tribunal that there was no 
valid order under section 47 (3) of the 
Act. There was traffic survey of the 
route. The Secretary, Regional Trans- 
port Authority imvited applications for 
the grant of permit under section 57 (2) 
ofthe Act. We are of opinion that there 
was a valid order under section 47 (3) 
of the Act in the facts and circumstances 
of the case. The appeal is allowed and 
the matter is remitted to the State Trans- 


port Appellate Tribunal to be dealt with 


on merits. _ 
Civil Appeal No. 8 of 1970. 


57. This appeal relates to an additional 
bus on the existing route. The High 
Court upheld the view of the State 
Transport Appellate Tribunal that there 
was no valid order under section 47 (3) 
of’ the Act. The Secretary, Regional 
T. rt Authority made traffic survey, 
and ereo submitted a proposal for 
the introduction of an additional bus 
on the route. The Regional Transport 
Authority approved the proposal and 
published notifications under section 57 
(2) of the Act inviting applications for the 
grant of a stage carriage permit. We are 
of opinion that there was a valid order 
under section 47 (3) of the Act. The 
appeal is therefore allowed and the case 
is remitted to the State Transport Appel- 
late Tribunal to be dealt withfon merits, 


Civil Appeal No. 248 of 1970. 


58. This appeal relates to an additional 
bus on the existing route. The position 
is similar to that of Civil Appeal No. 8 
of 1970 and for the same reasons we 
are of opinion that there was a valid 
order under section 47 (3) of the Act. 
The appeal is therefore allowed and the 
matter is remitted to the State Transport 
Appellate Tribunal to be dealt with on 


merits. 


59. In these appeals, the State Transport 
Appellate Tribunal was of the view that 
there was no valid order under section 47 
(3) of the Act. The High Court upheld 
that view. In some cases the absence of 
a formal order under section 47 (3) of 
the Act was held to be an infraction of 
section 47 (3) of the Act. We have held 
that it is not the form but the substance 
of the order which will have to be found 
out by looking into the facts and cir- 
cumstances of each case. Judged by 
that test we have found that where th 

Regional Transport Authority approves 
a proposal of the Secretary, Regional 
Transport Authority to open a new route 
or to have an additional permit on an 
existing route and thereafter notifications 
under section 57 (2) of the Act are made 
in respect of grant of a permit on a new 
route or an additional permit on an 
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existing route it can be reasonably held 
in the totality of facts and circumstances 
that there has been a valid order under 
section 47 (3) of the Act. Similarly, in 
the case of inter-State and inter-regional 
permits where the two regions have 
agreed to open a new route or an addi- 
tional bus and applications are accord- 
ingly invited for the grant of permit apart 
from our decision that section 47 (3) 
of the Act does not apply to these inter- 
State and inter-regional routes, we are 
of opinion that it can be reasonably held 
that there has been by agreement of 
different States or regions, as the case 
may be, an order deciding upon the 
number of permits before granting the 
game. 

60. The next question is as to the effect 
of the notification under section 57 (2) 
of the Act. This Court in Abdul Mateen’s 
case1, held that an advertisement under 
section 57 (2) of the Act inviting appli- 
cations for a new route would indicate a 
decision of the Regional Transport 
Authority under section 47 (3) of the 
Act that the number specified in the 
advertisement would be the limit fixed. 
This decision has not been noticed by 
the State Transport Appellate Tribunal. 
In the same case this Court held that in 
the case of advertisement in respect of 


an old route it would not necessarily . 


mean that that was the number fixed. 
‘The instance of an additional bus on an 
existing route was not considered in 
Abdul Mateen’s caset. In our opinion a 
notification under section 57 (2) of the 
Act inviting applications for the grant 
of a permit for an additional bus on exist- 
ing routes in the background of entire 
facts and circumstances of the present 
appeals indicates that the Regional 
“Transport Authority had in each case 
arrived at a decision under section 47 (3) 


of the Act as to the limit of number of 


permits as mentioned in the notification. 


61. Before the State Transport Appellate 
‘Tribunal as well as in the High Court 
there was some doubt as to the point 
of time when an order under section 47 
(3) of the Act would have to be made, 
namely, whether it would be before 
applications are made for grant of permit 
or whether it could be valid if it were 
‘made before grant of a permit. Section 
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57 (2) of the Act in relation to stage 
carriage permits specifies that appli- 
cations shall be made for the grant of a 
permit not less than six weeks before the 
date on which it is desired that the permit 
shall take effect. In such a case it will 
not be possible for the Regional Transport 
Authority to fix the limit of number of 
permits before applications are made. 
On the other hand, where the Regional 
Transport Authority appoints dates 
for the receipts of applications as con- 
templated in section 57 (2) of the Act it 
may be justifiable to hold that the Regional 
Transport Authority before publishing 
the dates for the receipt of such appli- 
cation for grant of stage carriage permit 
will decide the number of stage carriage 
permits to be granted. 


62. This Court in M/s. Jaya Ram Motor 
Service caset, said that the Authority has 
first to fix the limit and after having done 
so it will consider the application or 
representations in connection therewith 
in accordance with the procedure laid 
down in section 57 of the Act. In that 
decision there is another observation that 
the Regional ‘Transport Authority 
having fixed the limit publishes the 
applications under section 57 (3) of the 
Act. Before the State Transport Appellate 
Tribunal and the High Court it was 
contended that this Court in R. Obliswami 
Naidws case*, referred to two indepen- 
dent steps in connection with the grant 
of a permit the first being the determina- 
tion by the Regional Transport Autho- 
rity under section 47 (3) of the Act for 
the number of stage carriages for which 
permits might be granted and the second 
being that “thereafter applications for 
stage carriage permits should be enter- 
tained”’ and therefore it would mean that 
before applications could be received 
there should be a determination under 
section 47 (3) of the Act. That position 
is made clear by the following observations 
of this Court in Obliswami Naidu’s case?: 


“The question for determination is 
whether the determination as to the 
number of stage carriages required on 
a route should be done at a stage ante- 
rior to that of entertaining applications 
for stage carriage permits or that it 


1. g 2 S.C.W.R, 857. 
2. (1969) 2 S.C.J. 654, 
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could be done at the.time it considers 
applications made by operators for 
stage carriage permits in that route. 
The Regional Transport Authority 
has proceeded on the basis that 
that question can be decided while 
considering the applications made to 
it for permits by operators whereas the 
Appellate Tribunal and the High 
Court have taken a contrary view. 
Sub-section (3) of section 47 of the 
Act if read by itself does not throw any 
light on the controversy before us but 
if sections 47 and 57 of the Act are 
read together it appears to us to be 
clear that the view taken by the Appel- 
late Tribunal and the High Court is 
the correct view.” 


63. It is in this context that this Court 
said in Obliswami Naidu’s case}, that the 
limit could not be fixed at the time of 
consideration of applications because 
thereby public interest might not gain 
the dominent consideration and on the 
contrary the decision of the Regional 
Transport Authority might be influenced 
by personal consideration of or predilec- 
tion for the applicants. There should 
not be any room for elasticity of the 
number of permits at the time of consi- 
deration of applications for the grant. It 
is in the scheme of the Act that limit 
should be fixed before the grant of per- 
mit and proper effect can be given to 
these provisions by deciding upon ‘the 
limit of number of permits before appli- 
cations for grant of permits are invited 
under section 57 (2) of the Act and in 
other cases before applications for grant 
of permits are published under section 
57 (3) of the Act to enable persons to 
ake representations. The central idea 
is that applicants and those who will 
make representations should all know 
the limit of number of permits to be 
ted in order to ensure free and fair 
competition. 


64. In some of the present appeals, the 
High Court held that where order under 
section 47 (3) of the Act was made at a 
sitting on the same day on which the 
Regional Transport Authority considered 
the applications for grant of permits, 
there was not sufficient space of time 
between the order under section 47 (3) 
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of the Act and the order for the grant 
of permit and thereby persons aggrieved 
by order under section 47 (3) of the 
Act could not prefer any appeal. We 
have already pointed out that the provi- 
sion for appeal against an order under 
section 47 (3) of the Act is an adequate 
answer. Furthermore in some of the 


- present appeals all parties ae ati for 


the grant and never challenged'the pro- 
ceedings on the ground that there was no 
order under section 47 (3) of the Act and 
were allowed by the State Transport 
Appellate Tribunal to question the want 
of a valid order of limit of number of 
permits. Therefore in these cases the 
matter is of no importance, These are 
special features in some of the present 
appeals. ‘These will not happen when the 
Regional Transport Authority will decide 
the limit before notification under section 
57 (2) or publication of application under 
section 57 (3) of the Act as the case may be. 


65. In our opinion, the provisions of the 
Act in she to stage carriage permits 
have the following consequences. If the 
Regional eae ean Authority were to 
appoint a date for the receipt of applica- 
tions for the grant of stage carriage permits, 
the Regional Transport Authority should 
fix the limit of the number of permits 
which might be granted and then notify 
the same under section 57 (2) of the Act. 
If, on the other hand, applications were 
sent by persons suo molu for the grant of 
permit the applications would have to be 
ublished and the representations would 
ve to be asked for. The proviso to 
section 57 (3) of the Act furnishes the 
answer that if the grant of any permit 
in accordance with the application would 
have the effect of increasing the number of 
permits beyond the limit fixed under 
section 47 (3) of the Act, the Regional 
Transport Authority might summarily 
refuse the application without following 
the procedure laid down in section 57 of 


“the Act. In other cases, the proper stage 


for fixing the limit under section 47 (3) 
of the Act would be after applications 
are received and before the same would 
be published under section 57 (3) of the 
Act asking for representations. If how- 
ever the Regional Transport Authority 
would not increase or modify the number 
of permits which already exist, the grant 
of an application would mean transgress- 
ing the limit fixed, and the procedure laid 
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down in section 57 (3) of the Act need not 
then be followed. On the other hand, if 
the Regional Transport Authority on 
receipt of applications would decide upon 
the limit of permits and the grant thereof 
would be within the limit prescribed then 
the procedure laid down in section 57 (3) 
of T Act would be followed. Though 
this scheme of the statute which is outlined 
here has not been followed in all the 
appeals in the present case, we have found 
that the Regional Transport Authority 
in some cases fixed the limit of number of 
permits before it actually considered the 
applications for grant of permit and all 
parties competed for the grant on that 
basis and no one expressed any grievance 
at that time. The contention as to validity 
of order under section 47 (3) of the Act 
was raised subsequently at the time of 
hearing of appeal against refusal of permit. 
We have found that there was notification 
under section 57 (2) of the Act and we 
have held in the facts and circumstances 
of the case that there was a valid order 
under section 47 (3) of theAct. In afew 
cases it was said that the order of fixing 
the limit was done at the same sitting 
along with the hearing but in the facts 
and circumstances of those particular 
cases we have found that there was a noti- 
fication under section 57 (2) of the Act 
inviting applications for the grant of per- 
mits on new routes or additional bus on 
existing routes, and it could therefore 
be held in thosé cases that there was a valid 
order under section 47 (3) of the Act. 


66. The parties in all the appeals will 
bear their own costs because of the special 
features in the cases. First, no appeal 
was preferred against any order under 
section 47 (3) of the Act. Secondly, the 
point was canvassed ie the State 
Transport Appellate Tribunal without 
specific goma in that behalf. Thirdly, 
all parties competed for the permit on the 
basis of the limit fixed by the Regional 
Transport Authority and the decision in 
that behalfwas conveyed to all the parties. 
Finally, the State Transport Appellate 
Tribunal did not deal with the merits 
of the appeals pending before the said 
Authority and the matters are remitted 
to that Authority. In other cases where 
either the appeal has been allowed or 
the matter is remitted 'to the High Court, 
the parties will bear their own costs. 


V.K. Appeals allowed. 
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by which the lessee of a vacant piece of 
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of the lease, not only the land but also 
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‘The Judgment of the Court was delivered 
by 


Vaidialingam, F.—The short question that 
arises for consideration in this appeal, by 
certificate, is whether a term'in a regis- 
tered lease deed, in and by which the 
lessee of a vacant piece of land, agrees 
to surrender, on termination of the lease, 
not only the land but also the super- 
structure put up by him, for the price 
agreed to between the parties and pro- 
vided for in the lease, is ‘‘a stipulation 
made by the tenantin writing registered as 
to the erection of buildings” so as to attract, 
in favour of the landlord, the proviso 
to section 12 of the Madras City Tenants’ 
Protection Act, 1921 (Madras Act III 
of 1922) as amended by the Madras City 
‘Tenants’ Protection (Amendment) Act, 
1955 (Act XIX of 1955)—hereinafter 
called the Act. In this appeal we are 
not concerned with the later amendments 
made to the Act. 


2. The appellant was the owner of a 
vacant site bearing No. 4/7, Ponnambala 
Vathiar Street, Mylapore, dras-4.. 
The respondent made a request to the 
appellant, by his letter Exhibit A-2, 
dated goth January, 1947, to lease in his 
favour the said vacant site for a period of 
ten years on a monthly rental of Rs. 30. 
In that letter the respondent stated that 
he wanted to put up a building on that 
site at a cost of not more than Rs. 6,500 
and that, after the expiry of the lease 
period it was open to the appellant to 
continue the lease or not; but, in case 
the lease period was not extended, the 
respondent made a request that he should 
be paid back the amount of Rs. 6,500 or 
any less amount that might have been 
incurred for putting up the superstructure 
on the plot. After further correspondence 
between the parties, the appellant finally 
wrote, on 22nd April, 1947 to the respon- 
dent a letter, Exhibit A-6, by which they 
intimated to the respondent that on 
vacating or giving possession of the land 
and building that may be put up by 
the lessee, the appellants will pay the 
valuation of the building on the date of 
surrender or a sum of Rs. 5,000, which- 
ever is less. The appellant further inti- 
mated that if the respondent was agree- 
able, the draft lease agreement sent 
by them might be approved for being 
finalised. It was, under those circums- 
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tances that finally the lease arrangement, 
Exhibit A-1, was jointly entered into by 
the parties by a registered document, 
dated goth April, 1947. 


3. Under Exhibit A-r the respondent 
took the land on lease for a period of ten 
years commencing from ist May, 1947. 
The document provided that the lessee 
was to pay a ground rent of Rs. 45 per 
month. Clauses 2, 4 and g of the lease 
deed are relevant and may be set out: 


“o, The lessee is permitted to put up 
a building at a cost of not more than 
Rs. 10,000 on the plot leased to him, 
after approval of the plan of the 
proposed building by the Board of 
Directors of the Lessors, and the cons- 
struction to be put up must be in 
accordance with the plan approved by 
the Directors of the rs. 


4. The lease shall be in force for a 
term of ten years commencing from 
the first day of May, 1947 and on the 
expiry thereof the lessee shall surrender 
possession of the entire property and the 
constructions if any thereon, On vacat- 
ing or giving possession as above the 
lessors shall pay the valuation thereof, 
then current or the sum of Rs. 5,000 
whichever is less. 


g. In case of -breach or infringement 
of any of the conditions abovemen- 
tioned by the lessee, the lessors are at 
liberty to determine the lease irrespec- 
tive of the period provided herein 
by giving three months’ notice to the 
lessee and the lessors may take posses- 
sion of the property themselves without 
any compensation.” 


There were other clauses relating to 
the payment by the lessee of all taxes 
that may be imposed on the property 
so long as he was in possession and prohi- 
biting the lessee from sub-letting, assign- 
ing or transferring the plot to any one 
without the permission in writing of the 
lessors. There were also provisions 
regarding payment of advance rent and 
also the date within which the monthly 
rent was to be paid. 


4. There is no controversy that the res- 
pondent put up a building at his own cost 
for the purpose of his business in accord- 
ance with the terms and conditions of the 
lease deed. On the expiry of the lease 
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period of 10 years, the appellant, by 
notice dated rst August, 1957 (Exhibit 
A-36) called upon the respondent to 
surrender possession of the land as well 
as the building in accordance with the 
provisions of the lease deed dated goth 
April, 1947, and offering to pay a sum 
of Rs. 5,000 for the building. The respon- 
dent sent a reply, Exhibit A-37, dated 
27th August, 1957 declining to surrender 
ssession either of the land or the building. 
He stated that in view of the rights con- 
ferred on him as a tenant of the land under 
the Act as amended by Act XIX of 1955, 
he was entitled to continue in undisturbed 
occupation as a tenant of the lesehold 
and that if eviction proceedings are taken 
by the appellant he will be obliged to 
apply under the Act for directing the 
landlord to convey to him the land at a 
price to be fixed by the Court as per the 
provisions of the Act. The respondent 
declined to accept the amount of Rs. 5,000 
offered by the appellant as the value of the 
house put up by him on the property. 


5. The appellant instituted on 22nd April, 
1958 O.S. No. 796 of 1958 in the City 
Civil Court, Madras, seeking to recover 
possession from the respondent of the 
land and building and also offering to 
pay the sum of Rs. 5,000 as the value of 
the building in accordance with the terms 
of the lease deed. There was also a 
claim for mesne profits. The respondent 
contested the suit on various grounds. 
In particular, the respondent pleaded 
that under the Act he is not hound to 
surrender possession of the land with the 
building, as claimed by the plaintiff, 
On the other hand, according to the 
respondent, notwithstanding the expiry 
of the lease period, he was entitled to 
continue in possession of the land and that 
he had a right under section g to call 
upon the plaintiff to sell the land to him 
for a price to be fixed by the Court in 
accordance with the provisions of the 
Act. For this purpose, the respondent 
filed an application, I.A. No. 484 of 1958, 
under section 9 requesting the Court for 
an order that the landlord be directed 
to sell the land for a price to be fixed by 
the Court. 


6. The learned City Civil Judge, by his 
judgment and decree dated 10th Decem- 
“ber, 1959 upheld the contentions of the 
respondent. The learned Judge held that 
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notwithstanding the agreement entered 
into by the tenant to surrender the land 
and also the building on receiving the 
value mentioned in Exhibit A-1 after the 
termination of the lease period, such 
an agreement no longer held good in view 
of the protection conferred on tenants by 
the Act. The learned Judge further 
held that the respondent was entitled 
to exercise his option under sections 9 to 
purchase the land for the price fixed by 
the Court. In this view the learned 
Judge disallowed the plalntiffs prayer 
for recovery of possession of the land and 
building and allowed I.A. No. 484 of 
1958 filed by the respondent under sec- 
tion g. But the learned Judge however 
directed that it was only if default was 
committed by the respondent in paying 
the value that may be fixed by the Com- 
missioner in I.A. No. 484 of 1958 the 
appellant would be entitled to get a decree 
for possession on payment of Rs. 5,000 
to the respondent as compensation for 
res superstructure under section 3 of the 
ct. 


7. The appellant carried the matter 
in appeal to the Madras High Court 
in A.S.No. 208 of 1960. By judgment 
dated goth January, 1963 the learned 
Single Judge, Ramakrishnan, J., set aside 
the decree of the City Civil Judge after 
holding that the tenant was bound by the 
terms and conditions under Exhibit A-1 
and, as such, was liable to surrender 
possession not only of the land but also 
of the building, on receipt of the sum of 
Rs. 5,000 from the landlord as per clause 
4 of Exhibit A-1. That is, the learned 
Judge took the view that the terms con- 
tained in clause 4 read with clause 2 of 
Exhibit A-ı amounted to stipulations as 
to the erection of buildings, attracting 
the proviso to section 12 and those stipu- 
lations will have to be enforced as against 
the tenant. Ultimately, the learned 
Single Judge decreed the plaintiff’s claim 
for recovery of possession of the land and 
building on his depositing the sum of 
Rs. 5,000 representing the value of the 
superstructure. There was a further 
direction given to the trial Court for ascer- 
taining the quantum of mesne profits. 


8. The respondent carried the matter in 
appeal before the Division Bench of the 
High Court under clause 15 of the Letters 


I}  MYLAPORE HINDU PERMANENT FUND 2. SUBRAMANIA IYER (Vaidialingam, J.). 


Patent. By decree and judgment dated 
1st December, 1964 the Letters Patent 
Bench reversed the decree of the learned 
Single Judge and dismissed the appellant’s 
suit, with costs throughout. Accordnig 
to the learned Judges of the Letters Patent 
Bench clauses 2 and 4 of the lease deed 
did not and could not deprive the rights 
conferred on a tenant under the Act, of 
claiming compensation for the building 
under section 3 or his exercising the option 
to purchase the land under section g. 
The further view of the Division Bench is 
that the matters referred to in clauses 2 and 
4 in Exhibit A-1 cannot be considered to 
be ‘‘stipulations as to the erection of 
buildings,’ so as to attract the proviso 
to section 12 of the Act. 


9. It may be stated, at this stage, that 
the Division Bench has, by and large, 
taken the view that the position is con- 
cluded against the appellant-landlord by 
the decision of this Court in N. Vajrapani 
Naidu v. New Theatre Carnatic Talkies}, 
wherein this Court had upheld a decision 
of the Madras High Court that a stipula- 
tion in the lease for demolition of the build- 
ing and surrender of vacant possession of 
the site was not one within the proviso to 
section 12 of the Act. We shall refer to 
that decision at the appropriate stage and 
consider whether the point in issue before 
us is covered by the same, as assumed 
by the Letters Patent Bench of the High 
Court. But we may indicate that the 
appellant had raised a contention in the 
suit, as well as before the High Court 
that the lease in favour of the respondent 
was not of a vacant piece of land but of a 
land together with a building and hence 
the Act had no application to that lease 
arrangement. So far as this aspect is 
concerned, it has been now concurrently 
held by all the Courts that the lease under 
Exhibit A-1 was of only a vacant piece of 
land. Therefore we have to discuss the 
problem arising before us on the basis 
that the lease was only of vacant land. 
If clause 4 read with clause 2 of the lease 
deed Exhibit A-1, is construed as a stipu- 
lation ‘as to the erection of buildings’ 
within the proviso to section 12, the appel- 
lant will have to succeed. If not, the 
respondent will be entitled to the rights 
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conferred on him under the Act and 
pursue the relief asked for by him in the 
application filed by him under section 9 
of the Act. 


10. The Act was passed with a view to 
give protection to tenants who, in certain 
areas, had constructed buildings in others” 
lands in the hope that they would not be 
evicted so long as they paid the fair rent 
of the land. Originally the Act applied 
only to tenancies of land created before 
its commencement, viz., 8th February, 
1922. But, by the Amending Act XIX 
of 1955, witch came into force on roth 
September, 1955, the Act has been 
made applicable in the City of Madras 
to tenancies of land created before the . 
commencement of the Amendment Act of 
1955. Therefore it follows that the suit 
lease is one to which the Act will apply. 
It is not really necessary for us to abe 
rately consider the scheme or the various 
provisions of the Act as amended from 
time to time, as they have all been referred 
to in decisions of this Court to which we 
will advert later. It is enough to note 
that under the Act, ‘ land’ does not include 
buildings (section 2 (2)): ‘ Landlord” 
means any person owning any land (sec- 
tion 2 (3)) ; ‘tenant’ in relation to any 
land is a person liable to pay rent in res- 
pect of such land, and includes any person. 
who continues in possession of the land 
after the determination of the tenancy 
agreement (section 2 (4) ). Section 3 
provides that every tenant shall, on eject- 
ment, be entitled to be paid as compensa- 
tion the value of any building which may 
have been erected by him and for which 
compensation has not already been paid. 
Section 4 provides, among other matters, 
for the Court ascertaining the amount of 
compensation payable under section 3 in 
a suit for ejectment of a tenant in which 
the landlord succceds. Section 5 deals 
with computation of the compensation 
awardable under section 4. Section g (1) 
provides that a tenant who is entitled to 
compensation under section 3 and against 
whom a suit in ejectment has been insti- 
tuted may, within the time prescribed 
therein, apply to the Court for an order 
that the landlord should be directed to sel} 
the whole or part of the land for a price 
to be fixed by the Court. Section 12 
provides : 
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‘“ Nothing in any contract made by a 

~ tenant shall take away or limit his rights 
under this Act provided that nothing 
herein contained shall affect any stipu- 
lations made by the tenant in writi 
registered as to the erection of buildings, 
in so far as they relate to buildings erec- 
ted after the date of the contract.” 


Section 13 provides that in its applica- 
tion to the City of Madras and to other 
notified areas, the Transfer of Property 
Act, 1882, shall, to the extent necessary to 
give effect to the provisions of the Act, 
be deemed to have been repealed or 
modified. 


11. Mr. M. Natesan, learned Counsel 
for the appellant, urged that in this case, 
clauses 2 and 4 of the lease deed read toge- 
ther would amount to a ‘stipulation as 
to the erection of buildings’ within the 
proviso to section 12 of the Act and, as 
such, the respondent is bound to surrender 
on expiry of the lease period, possession 
of the land and also the building after 
receiving the sum of Rs. 5,000 as the 
value of the superstructure. The Counsel 
pointed out that in this case the respon- 
dent-tenant in Exhibit A-1, a document 
which is in writing, registered has agreed 
to surrender possession of the entire 
property and the constructions thereon, 
on the expiry of the period of the lease, 
on receiving the sum of Rs. 5,000 as the 
value of the superstructure. In this case, 
that term y relates to the building 
which has been put up by the tenant after 
the date of the contract and clauses 2 and 
4 amount to a stipulation made by the 
tenant as to the erection of buildings. 
‘That is, according to the learned Counsel, 
the tenant’s agreement to receive the 
sum of Rs. 5,000 as the value of the super- 
structure that may be put up by him on 
the land demised under the lease and to 
surrender possession of the land and build- 
ing, is a stipulation as to the erection of 
‘buildings, coming under the proviso to 
section 12 and, as such, the respondent 
is not entitled to any rights under the Act. 
The Counsel also pointed out that the 
Letters Patent Bench has not properly 
appreciated the scope of the decision 
of this Court in Vajrapani’s Case, Counsel 
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further urged that in this case, as the 
tenant had agreed to receive the particular 
amount of compensation under Exhibit 
A-1, there was no question of his claim- 
ing any further right to compensation 
under section 3 in which case alone section 
g would apply. As section 3 did not 
apply, he pointed out, the application 
filed by the respondent under section 9 
was not maintainable. 

12. Mr.S.C. Manchanda, learned Goun- 
sel appearing for the respondent-tenant, 
on the other hand, urged that the clauses 
in the lease deed, Exhibit A-1, relied on 
by the appellant, cannot be considered 
to be a stipulation as to the erection of 
buildings, so as to attract the proviso to 
section 12 and that, on the other hand, 
the opening part of section 12 which 
preserves the rights conferred on a tenant 
under the Act, has full force and effect. 
The counsel further urged that neither 
the right to claim compensation in the 
manner provided under the Act, by sec- 
tion 3, nor the right to exercise the option 
to purchase the land, conferrd on a tenant 
under section 9, can be either taken away 
or limited by any contract and, if so, 
the respondent’s application, filed under 
section 9, to direct the appellant to sell 
the land, was properly entertained and 
allowed by the Letters Patent Bench. 
The counsel also pointed out that the 
decision in Vajrapani’s case1, fully covers 
the point in issue and concludes the case 
in favour of the tenant. ; 

13. Before we proceed to discuss the 
above contentions of the learned Counsel, 
it is necessary to point out that on the date 
when the registered lease arrangment was 
entered into between the parties (goth 
April, 1947), the Act did not apply to 
such leases. It is only by the Amendment 
Act XIX of 1955, which came into force 
on 10th September, 1955, that the Act 
has been made applicable to the present 
lease. ‘Therefore, on the date when 
the lease arrangement was entered into, 
neither party would have contemplated 
entering into any arrangement taking 
away or limiting the rights conferred on a 
tenant by the Act. Now that the Act 
has been made applicable to the present 
lease, without anything more—and as is 
made clear by the opening words of sec- 
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tion 12—the respondent-tenant will be 
entitled to avail himself of the rights 
conferred on him under the Act and any 
contract limiting or taking away such 
rights will have no effect, unless the appel- 
lant-landlord is able to establish that his 
claim for recovery of possession of the 
land and building is saved by the proviso 
to section 12 of the Act. 


14. We shall now consider what the 
rights given to a tenant under the Act 
are. Broadly speaking, two kinds of 
rights have been conferred on lessees 
under tenancies falling within the scope 
of the Act. The first is a right to be paid 
compensation for the buildings erected 
by them on the leased land before they 
are evicted under section 3 of the Act. 
The second right is the one conferred 
under section g to the tenant to exercise 
the option to require the landlord to sell 
to him the land covered by the lease for a 
price to be computed in accordance with 
the said section. It should be further 
pointed out that under section g (1) (a) 
‘fany tenant who is entitled to compensa- 
tion under section 3” is alone made eligi- 
ble when a suit in ejectment against him 
has been instituted, to exercise the option 
given to him under the said section. 
Therefore, before a tenant can apply to 
the Court for an order that the landlord 
.« should be directed to sell the land for a 
price to be fixed by it, he must satisfy 
the essential requirement that he is a 
* tenant who is entitled to compensation 
under section 3’. Without anything more 
ifa land has been Jeased to a tenant and if 
the latter puts up a building on the pro- 
perty, he will be entitled on ejectment to 
be paid compensation for the value of the 
building under section 3, to be computed 
in the manner prescribed under the Act. 
Or, in the alternative, he can fall back 
upon his right to have the land sold to him 
in accordance with section g of the Act. 


15. Therefore, the question naturally 
arises whether the respondent, in this 
case, having entered into an agreement 
with the landlord under Exhibit A-r, 
to receive the amount specified therein as 
the value of the building and surrender 
possession of the land and the said build- 
ing, is entitled to ignore those terms and 

back upon section 3 of the Act and 
claim compensation in accordance with 
the Act. If he can, then it is needless to 
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state that he will be eligible to file an. 
application under section 9. Ultima- 
tely the question resolves itself to this: 
Whether a stipulation made by a tenant 
in the registered lease-deed limiting the 
quantum of compensation payable to him 
in respect of the buildings constructed by 
him on the land is covered by the proviso 
to section 12 of the Act. 


16. There is no controversy that in this 
case the tenant has entered into a written 
agreement which has been registered and 
he has put up the building on the land 
after the date of the contract. 


17. Section 12 of the Act consists of two 
parts. The first part is a general provi- 
sion saving to tenants comprehended by 
the Act the rights conferred by its opera- 
tive terms notwithstanding any contract. 
Such rights would, amongst others, include 
the right to claim compensation under 
sections 3 and 4 and the right to exercise 
option to purchase the land from the 
lessor by an order of Court under section 
g of the Act. The second part consists 
of the proviso which, so to say makes an 
inroad into the generality of the saving, 
by saving contradictory stipulations from 
the operation of the statutory rights 
created by the Act. It is needless to 
state that if section 12 had stopped with 
the first part, the respondent would be 
entitled to the benefit of every right 


‘conferred upon tenants by the Act. There 


is no controversy that the proviso is 
intended to cut down the scope of that 
saving ; so to say, from and out of the 
prohibition against the operation of any 
stipulation in a contract limiting the rights 
conferred on tenants by the Act, an 
exception is carved out. The controversy 
before us is centered round the scope and 
limits of that exception, 


18. We have already referred to the fact 
that section 13 provides that in its appli- 
cation to the City of Madras and to any 
other area to which the Act is extended, 
the Transfer of Property Act, 1882 shall, 
to the extent necessary to give effect to 
the provisions of the Act, be deemed to 
have been repedled or modified. If the 
provisions of the Act do not apply, 
the position would be that normally, 
under section 108 of the ‘Transfer of 
Property Act, before the expiry ofthe lease 
a lessee can remove all structures and 
buildings erected by him on the demised 
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land. Further, under section 108 there 
is nothing to prevent the lessee’s con- 
tracting to hand over any building or 
superstructure erected on the land by him 
to the lessors, without receiving any com- 
pensation. That is, though under sec- 
tion 108 the lessee has a right to remove 
the building, by contract he may agree to 
hand over the same to the lessor without 
the right to receive compensation at the 
end of the lease, the matter being entirely 
one of contract between the parties. 
But this normal rule under the Transfer 
of Property Act will not apply to the case 
before us as the provisions of the Act 
govern the rights of the parties. 


19. With the background mentioned 
above, we shall now proceed to refer to 
the decisions to which our attention has 
been drawn, by learned Counsel on both 
sides. Quite naturally, Mr. Manchanda 
placed considerable reliance on the deci- 
sion of this Court in Vajrapani’s case}, 
which decision, we have already stated, 
has been treated by the Letters Patent 
Bench also as concluding the case against 
the appellant-landlord. On the other 
hand, Mr. Natesan, for the appellant, has 
urged that the question that arose before 
this Court in the said decision was a very 
limited one, viz., whether a stipulation, 
made by a tenant, for giving vacant 
possession of the land after demolition 
of the building which he had been autho- 
rised to construct thereon, is not one “‘ as 
to the erection of buildings” within the 
proviso to section 12 and it was answered 
in the negative. That decision, accord- 
ing to the counsel, has no application to 
the facts of this case where, the object 
of the Act, viz., of preserving a building 
constructed on the land, has been given 
effect to by the terms of the contract enter- 
ed into between the parties. As the Letters 
Patent Bench has proceeded on the basis 
that the said decision concludes the point 
against the appellant, it is necessary to 
refer to the facts of that case in some 
detail. 

20. In Vajrapani’s caset, the appellant 
had granted a lease of an open site in the 
town of Coimbatore to one Abirama 
Chettiar under a registered lease deed 
dated 19th September, 1934 for 20 years 


1. (1965) 1 S.C.J. 368 : (1964) 6S.C.R. 1015: 
(1969 A MEJ. (S.C) 47 : (1965) 1 An.W.R. 
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at an annual rent of Rs. 1,080 for putting 
up a building suitable for use as a theatre. 
After the expiry of the term of 20 years 
stipulated under the deed, the lessee 
had an option of renewal for another 
period of 20 years on fresh terms and 
conditions. The deed further provided 
that ‘‘ if after the termination of the stipu- 
lated period the lessees fail to pay the 
arrears of rent that will fall due till that 
date and hand over possession of the site 
to the lessors after making it clear by 
dismantling the constructions therein 
and by demolishing the walls etc., the 
lessors shall, besides realising the arrears 
of rent due to them according to law, 
have the right to take possession through 
Court of the site in which the aforesaid 
buildings are put up after dismantling 
the construction and demolishing the 
buildings therein. The original lessee 
constructed a theatre on the site and 
assigned his rights to the New Theatre 
Carnatic Talkies Ltd., which was the 
respondent in the said appeal. The 
assignee was recognised as tenant under 
the original lease deed of 1934. The 
lessors called upon the lessees to surrender 
vacant possession of the site on the expiry 
of the lease period and, on the lessee 
declining to comply with the said requi- 
sition, a suit was instituted by the lessors 
for recovery or poseession of the land. 
During the pendency of the litigation, 
the Act, as amended by Madras Act XIX 
of 1955, was extended to Coimbatore and 
the tenant filed an application under sec- 
tion 9 for an order directing the lessors 
to convey the site covered by the lease 
deed for a price to be fixed by the Court. 
The learned Single Judge of the Madras 
High Court allowed the application of 
the tenant under section 9,on payment 
of full market value of the land. The- 
landlord unsuccessfully appealed to a 
Division Bench under clause 15 of the- 
Latters Patent and came up to this Court. 
on certificate granted by the High Court. 
21. The question that was debated. 
before this Court, on behalf of the appel- 
lant-landlord was that the application. 
filed by the tenant under section 9 was 
not maintainable as the proviso to section 
12 is attracted to the stipulation made by 
the tenant to demolish the building and 
surrender vacant possession of the land. 
After stating that the Act was passed to 
prevent loss to tenants who had construc- 
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ted buildings on lands taken on lease by 
them consequent upon the enforcement 
of the strict provisions of the Transfer of 
Property Act, this Court considered the 
scheme of the Act with particular refer- 
ence to sections 3, 9 and 12. It was con- 
tended on behalf of the landlord- 
appellant that the stipulation relating 
to delivery’ of vacant possession of the 
site on the. expiry of the period of lease, 
after removing the buildings is a stipula- 
tion as to the erection of buildings, 
coming within the proviso to section 12 
and, as such, the restriction on the liberty 
of contract, between the landlord and 
tenant imposed by the opening clause 
of section 12 stood removed. It was 
further contended on this basis that the 
lessee was bound by the terms of the lease 
and that he was not entitled to claim the 
benefit of section 9 of the Act. 


22. The majority constituting the Bench 
did not uphold this contention -of the 
landlord, and said : i ` 


“ A covenant in a lease which is duly 
registered that the tenant shall on 
expiry of'the lease remove the building 
constructed by him and deliver vacant 
possession, is undoubtedly, a stipula- 
tion relating to the building, but it is not 
a stipulation as to ‘the erection of build- 
ing’. Section 12 has manifestly been 
enacted to effectuate the object of the 


who..../.have constructed buildings 
on others’ lands in thehope that they 
would not be evicted so long as they 
pay a fair rent for the land.’ The 
Legislature has sought thereby to pio- 


tect the tenants against any contractual. 


engagements which may have been 
made expressly or by implication to 
deprive themselves wholly or partially 
of the protection intended to be con- 
ferred by the statute. And the only 
class of cases in which the protection 
‘becomes ineffective is where the tenant 
has made a stipulation in writing regis- 
tered as to the erection of buildings, 
erected after the date of the contract 
of lease.. The restriction is therefore 
made only in respect of a limited class 
of cases which expressly attract the 
description of the stipulations as to 
the erection i 


of buildings. Having 
tegard to the object of the Act, and 
ai 


G 
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the language used by the Legislature, 
the exception must be strictly construed, 
and a stipulation as to the erection of 
buildings would not, according to the 
ordinary meaning of the words used, 
encompass a stipulation to vacate and 
deliver possession of the land on the 
expiry of the lease without claiming 
to enforce the statutory rights conferred 
upon the tenant by section 9. The 
stipulations not protected in section 12 
are only those in writing registered and 
relate to erection of buildings such as 
restrictions about the size and nature 
of the building constructed, the build- 
ing materials to be used therein and 
the purpose for which the building is 
to be utilised.” 


Based upon the concluding portion of the 
above extract, Mr. Manchanda has urged 
that the proviso to section 12 will apply 
only to those stipulations as to the restric- 
tions as to the size, the nature of the build- 
ing constructed, the building material 
to be used therein and the purpose for 
which the building is to be utilised. The 
Letters Patent Bench has also adopted 
the same test for holding against the 
appellant,’ 


23. The minority judgment,on the other 
hand, in the said decision, held that a 
stipulation by the lessee to remove the 
buildings, which he has been permitted 
to erect, when surrendering the land on 
the termination of the tenancy, is a stipu- 
lation as to the erection of buildings- 
coming within the proviso to section 12 
of the Act. A perusal of the minority 
judgment further shows that it was 
conceded by Mr. Setalvad, learned coun- 
sel appearing for the appellant-landlord, 
that a stipulation limiting the quantum 
of compensation payable in respect of 
buildings constructed by a tenant, pro- 
vided for by section 3 is within the mean- 
ing of the proviso to section 12 as being 
one with respect to the erection of build- 
ings. This concession is no doubt not 
referred to in the majority judement but, 
apart from the concession, the minority 
judgment has discussed this aspect fur- 
ther and it was held ultimately that the 
stipulation in the lease deed before them 
whereunder the tenant agreed to dis- 
mantle the buildings put up by him on 
the leased land was a stipulation as to the 
erection of buildings and covered by the 
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proviso to section 12, But, in accord- 
ance with the majority view, the appeal 
was dismissed. 


24. Though prima facie the last part of 
the extract in the majority judgment, 
quoted above, and relied on by Mr. 
Manchanda, may appear to support his 
contention as also the view taken by the 
Letters Patent Bench, we are however 
not ivclined to hold that the majority 
judgment in the above decision intended 
to lay down that only stipulations regard- 
ing restrictions about the size, nature of the 
building constructed, the building mate- 
rials to be used therein and the purpose 
for which the building is to be utilised, 
exhaust completely the stipulations 
that are protected by the proviso to sec- 
tion 12. Those observations cannot be 
taken out of the context in which they 
appear. A reading of the extract quoted 
oboe from the majority judgment clearly 
shows that the object of the statute was 
to protect tenants against any contrac- 
tual engagements which may have been 
made expressly or implication to 
deprive themselves wholly or partially 
of the protection intended to be conferred 
by the statute. Having regard to this 
object, the learned Judges have come to 
the conclusion that a stipulation to vacate 
and deliver possession of the land after 
demolishing the building constructed by 
the tenant will not amount to a stipu- 
Jation as to the erection of buildings, 
coming under the proviso to section 12. 
On the other hand, the majority view is 
that the stipulation, that came up for 
consideration before them, would really 
amount toa stipulation by a tenant giving 
up his right to enforce the statutory right 
conferred on him under section g. It is 
also significant to note that in the earlier 
part of the judgment, the majority judg- 
ment has emphasised t on account 
of the inflationary pressure in the wake 
of the First World War many tenants who 
had constructed buildings on lands taken 
on lease by them were sought to be evicted 
by the landlords and, with a view to pre- 
vent loss to such tenants, the Act was 
passed. The concluding part of the 
observations in the extract, relied on by 
Mr. Manchanda, will have to be read 
in this background and, so read in our 
opinion the position becomes clear that 
the learned Judges were only referring to 
the size and nature of the building, 
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materials used for building, etc., as illu- 
trative examples of stipulations which will 
be covered by the proviso to section 12 of 
he Act. 

25. The provision in the lease deed 
which came up for consideration in the 
above decision, in and by which the 
tenant d to surrender possession 
of the land after eels the building, 
will, in our opinion, really amount to 
the tenant contracting himself out of the 
right to claim either compensation for the 
building under section 3 or to exercise 
his option under section g to purchase 
the land and that such a provision wilh 
be hit by the first part of section 12 which, 
as we have already indicated, preserves 
he rights given to a tenant under the 
Act. Therefore, in our opinion, the 
decision in Vajrapani’s case1, has been 
misunderstood by the learned Judges of 
the Letters Patent Bench and the said 
decision is no authority for the proposi- 
tion that the stipulation contained in the 
lease deed before us cannot come within 
the proviso to section 12. The case 
before us is not one under which the tenant 
has in any manner contracted himse 
out of the rights conferred on him by the 
statute. On the other hand, by allow- 
ing the building to stand on the property; 
and agreeing to receive the amount of 
er aerate provided for in the lease 
deed, the object of the legislation is fully 
satisfied. It must also be emphasi 
that the first part of section 12 protects a 
tenant against the deprivation or limitation 
of his rights under the Act and the rights 
conferred by the Act do not directly relate 
to covenants relating to erection of build- 
ings. 

26. We may add that clause 2 of Exhibit 
A-1 clearly provides that the lessee can 
put up a building whose cost should not 
exceed Rs. 10,000 and the plan of the pro- 
posed building has also to be approved by 
he directors of the appellants and the con- 
struction to be put up by the tenant must 
be in accordance with the plan approved 
by the directors of the .lessors. ‘Though 
clause 2 does not, in so many words, refer 
to the size and nature of the building to 
be constructed or the building materials 
to be used therein, they are all implicit 
in the said clause where the cost has been 
mentioned and the plan of the building 


1.(1965) 1 S.C.J. 368: (1964) 6S C.R. 1015: (1965) 
1 M.L.J. (S.C.) 47: (1965) 1 An.W.R. (S.C) 47. 
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has to be approved by the directors of the 
appellants. Apart from the fact that 
in view of the upper limit of the cost 
having been fixed, which itself will place a 
limitation on the size and nature of the 
building that could be constructed, as also 
the building materials that could be 
used therein, there is the further stipula- 
tion that the plan has to be approved 
by the directors of the lessors as the plan 
will clearly and accurately give a correct 
idea about the size and nature of the 
building proposed to be put up on the 
land. It is only as per the plan so 
approved by the lessors that the building 
has to be put up on the land. This 
stipulation clearly shows that there is a 
restriction about the size and nature of the 
building. And it is in respect of such a 
building put up by the tenant in accord- 
ance with clause 2 that the value is fixed 
under clause 4. Therefore it follows 
that clause 2 read with clause 4 amount 
to stipulations as to the erection of build- 
ings and, in this view the proviso to sec- 
tion 12 will apply. This aspect has not 
been adverted to by the Letters Patent 
Bench. 


27. In R. V. Naidu v. Naraindas', this 
Court had to deal with a clause in the 
lease deed which provided that the tenants 
‘shall not raise any building whatsoever 
in the vacant side’, but the lessee com- 
mitted a breach of the covenant by put- 
ting up a building on the land. In the 
suit filed by the landlord for ejectment, 
the tenant claimed the right of option to 
purchase the land under section 9 of the 
Act. The Letters Patent Bench of the 
Madras High Court rejected the claim 
of the tenant and declined to grant relief 
on his application filed under section 9. 
In dealing with the claim of the tenant 
who was the appellant, this Court noted 
that the lease was not by a registered 
document ‘and, therefore, the proviso to 
section 12 has no application. But this 
Court has emphasised that a tenant entit- 
led to purchase under section 9, must be a 
tenant entitled to compensation under 
section 3. In view of the fact that the 
lease deed was not registered and as the 
proviso to section 12 was ruled as not 
applicable, this Court held that the cove- 





1. (1966) 1 S.C.R. 110: (1965) 2 8.C.J, 880: 
(1968 1 MLL.J.(S.C.) 1 : (1966) 1 An.W.R. .(S.C.) 
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nant in the lease deed prohibiting the 
tenants from putting up constructions 
will have to be ignored and the tenants 
declared entitled to compensation under 
section 3 of the Act ard in turn also to 
exercise the option to purchase the land 
under section 9. Ultimately, this Court 
held that the tenants, in that case, must 
be held entitled to their rights under sec- 
tions 3 and 9, in spite of the covenant not 
to build and breach of it by them. 


28. It is to be noted that this decision 
had to deal with a case where the lease 
deed was not a registered document and, 
as such, the application of the proviso 
to section 12 was summarily ruled out. 
Hidayatullah, J. (as he then was), in his 
separate judgment, while agreeing with 
the conclusion reached by the other 
learned Judges, has emphasised that by 
the first part of section 12, the tenant is 
protected against his own contract and. 
the landlord is protected by the second 
art of the said section ; but in the case 
ore them the landlord could not seek 
rotection of the second part because the 
ease deed was not registered. 


29. In V.S. Mudaliar v. N.A. Raghava- 
chary?, by a registered lease a vacant land 
was let to a tenant on the specific condi- 
tion that the tenant ‘should’not erect any 
kind of permanent superstructures on the 
vacant site so as to entitle him to claim 
in future the value thereof....? In 
contravention of this stipulation and with- 
out any authority from the landlord, the 
tenant put up a permanent su tructure 
on the land. The lease was for a period 
of 5 years. As the tenant'refused to vacate 
the land on the expiry of the lease term, 
the landlord filed a suit for recovery of 
possession of the land. The tenant claimed 
protection under the Act and also filed 
an application under section 9. The 
High Court of Madras decreed the suit 
of the landlord and rejected the applica- 
tion filed by the tenant under section g. 
This Court, after again adverting to the 
scheme of the Act with special reference 
to sections 3, 9 and 12 distinguished the 
decision of this Court in Naidu’s case?, on 
the ground that the stipulation which was. 
almost identical with the one before them 


1. foes 2 S.C.R. 158. 
2. (1965) 2 S.C.J. 880 : (1966) 1 S.C.R. 110: 
eC i M.LL.J. (S.C.) 1 : (1966) 1 An.W.R. 
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was contained in an unregistered lease 
deed and ultimately held that a stipula- 
tion by a tenant, made in a registered 
lease deed that he would not build any 
Permanent structure on the land so as 
to entitle him to claim in future the value 
thereof, is a stipulation ‘as to the 
erection of a building’ within the proviso 
to section 12 and, as such, upheld the 
decision of the High Court which declined 
to grant relief to the tenant. In the 
said decision, this Court again emphasised 
that sections 3 and 9 are subject to and 
controlled by the proviso to section 12. 
“Though section 3 provides that a tenant 
shall, on ejectment be entitled to be 
paid as compensation the value of any 
‘building erected by him, the right con- 
ferred on the tenant by section 3 is con- 
trolled by the stipulation in the regis- 
tered lease deed that he shall not erect 
ent structures of any kind on the 
dso as to entitle him to claim in future 
the value thereof. This Court further 
held that the said stipulation in the regis- 
tered lease deed overrides the tenant’s 
right under section 3 and that if a tenant 
erects a ent structure in contra- 
vention of the stipulation, he is not entit- 
ed to any compensation under section 3. 
Tt was further held that as the said tenant 
was not entitled to any compensation 
under section 3, he cannot claim the 
‘benefit of section 9. 


30. Ifa stipulation, contained in a regis- 
tered lease deed that the tenant shall 
not erect permanent structures on the 
‘land so as to entitle him to claim the value 
thereof and if such a stipulation over- 
rides the tenant’s rights under section 3 
-disentitling him to claim compensation 
under section 3 in respect of buildings 
put up by him in contravention of the 
said stipulation, as held in Mudaliar’s case}, 
we have no hesitation in holding that 
clause 4 read with clause 2 of Exhibit 
A-1, under which the respondent has 
agreed to limit the quantum of com- 
pensation payable in respect of the build- 
ings constructed by him is a ‘stipulation 
as to the erection of buildings’, attracting 
the proviso to section 12 of the Act, 
In this view, we further hold that the said 
stipulation overrides the tenant’s rights 
under section 3, as he will not be eligible 
to claim compensation under the Act. 


1. (1969) 2S.CR. 158. 
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It follows that as he is not entitled to 
compensation under section 3, but only to 
the value of the building as per the agree- 
ment Exhibit A-1, the tenant cannot claim 
the benefit of section g. Therefore, it 
follows that the decree and judgment of 
the Letters Patent Bench under appeal 
has to be set aside. 


31. Before we conclude we may also state 
that Mr. Natesan drew our attention to a 
Division Bench Judgment of the Madras 
High Court in Palaniappa Gounder v, 
Sridharan Nair!. We do not propose 
to consider that decision as it is seen that 
the learned Judges had to consider the 
question whether a term in the contract 
as to transfer of ownership of the building 
without any claim for compensation, at 
the termination of the lease, could be 
construed to be a stipulation made by the 
tenant as to the erection of buildings, 
The clauses that arise for consideration 
before us to which reference has been 
made, are entirely different. Though 
under Exhibit A-r the respondent is 
bound to surrender possession of the land 
and the building, after receiving the sum 
of Rs. 5,000 as the value of the building, 
during the arguments Mr, Natesan, learned 
Counsel for the appellant-landlord has 
quite fairly stated that his clients are 
prepared to pay a sum of Rs. 10,000 as 
the value of the building provided the 
respondent-tenant surrenders vacant 
possession of the building and the land 
to the landlord within a period of six 
months from the date of this judgment, 
without putting the appellant to the 
necessity of taking out execution proceed- 
ings. We are of the view that the appel- 
lant’s -offer is quite reasonable. Accord- 
ingly, while allowing the appeal and 
setting aside the decree and judgment of 
the Letters Patent Bench, we restore the 
judgment and decree of the learned Single 
Judge of the Madras High Court in 
A.S. No. 208 of 1960 dated goth January, 
1963, subject to the following conditions : 


(1) The appellant will deposit in the trial 
Court, within three months from this date 
the sum of Rs. 10,000 (rupees ten thou- 
sand) as offered by their counsel as the 
value of the building. 





ay (1963) 2 M.L.J. 559: ILL.R. (1964) 1 Mad. 
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(2) The respondent is directed to sur- 
render possession of the land and building 
within a period of six months from the 
date of this judgment. 


(3) If the respondent so surrenders vacant 
possession of the building and the land 
within six months or at any earlier time, 
on such surrender of possession he will 
be entitled to withdraw from Court the 
sum of Rs. 10,000 (rupees ten thousand) 
deposited by the appellants. 


(4) If the respondent does not deliver 
possession of the land and building within 
the period mentioned above, the appel- 
lants can levy execution and recover 
possession of the properties ; but, under 
that contingency the respondent will be 
entitled only to a sum of Rs, 5,000 as the 


value of the building and the balance’ 


amount can be withdrawn by the appel- 
lants. 


(5) If the respondent surrenders posses- 
sion of the building and the land within 
the period mentioned in this judgment, 
there will be no liability for mesne profits 
and the direction given by the learned 
Single Judge in that regard will stand 
cancelled. If however, possession is not 
delivered within time, the enquiry into 
mesne profits, as ordered by the Single 
learned Judge, will proceed. 


(6) If the respondent delivers possession 
of the land and the building within six 
months, parties will bear their own costs 
throughout. If on the other hand the 
respondent commits default in the matter 
of delivery of possession, the appellants 
will be entitled to their costs throughout. 


V.K. Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

PresenT :—7.C. Shah and K.S. Hegde, F7. 
Goli Eswariah 


U. 


Crmmissiorcr of Gift- tax, Andbra Pradesh 
Hyderabad Respondent. 


B. Sundar Rao and others Interveners . 


Gift-tax Act (XVIII of 1958), section 2 (xii), 
2 (xxiv) (d), 4 (@)—Gift—Hindu undivided 
Jamil parcener—Separate property— 
Throwing into joint family hotchpot—Not 
a transfer—Not a gift —Undilateral act— 
Not a “transaction as’? ‘ disposition ”— 
Hindu Law. 


Appellant* 


The assessee, owner of movable and im- 
«movable properties, by a deed, threw into 
‘the common stock, his houses and cash in 
of account 
of the firm, necessary entires were made 
transferring the amount to the account 
of the family. The Tribunal in appeal by 
the assessee held that the act by which 
the assessee threw his self-acquired pro- 
perties to the family hotchpot did not 
amount to transfer and hence it need not 
have been effected by a registered instru- 
ment and that when a coparcener threw 
his self-acquired properties,into the hotch- 
pot of joint family, there was no element 
of transfer within the meaning of section 2 
(xxiv) (d) of the Act. The High Court 
in reference, following its earlier decision 
in Commissioner of Income-tax, Hyderabad v. 
C. Satyanarayanamurthy, (1965) 1 1.T.J. 76: 
(1965) 1 An.W.R. 69 : (1965) 56 I.T.R. 
353, held such an act would amount to a 
transfer within the terms of section 2 (xxiv) 
(d) and as such is a gift as envisaged in 
section 2 (xii) and section 4 (a) of the Act. 
The assessee appaled., 


Held: a declaration by which an assessee 
impressed the character of joint Hindu 
family property on the self-acquired pro- 
perties owned by him did not amount to 
a transfer and hence to a gift so as to 
attract the provisions of the Gift-tax Act. 


[Para. 12] 


* C.A, No. 695 of 1968. Sth May, 1970+ 
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The existence of a coparcenary is abso- 
lutely necessary before a coparcener can 
throw into the common stock his self- 
acquired properties. The separate pro- 
perty of a member of a joint Hindu family 
may be impressed with the character of 
joint family property if it is voluntaril 
thrown by him into the common sto 
with the intention of abandoning his 
separate claim therein. The separate pro- 
perty ceases to be separate property and 
acquires the characteristic of joint family 
or ancestral property not by physical mix- 
ing with his joint family or his ancestral 
property but by his own volition and 
intention by his waiving and surrendering 
his separate right in it as a separate pro- 
perty. The act by which the coparcener 
throws his separate property to the com- 
mon stock is a unilateral act. [Para. 5] 


The act of the assessee does not fall within 
the scope of section 2 (xxiv) (d) of the 
Act which contemplates a transaction 
entered into by one person with another. 
It cannot apply to a unilateral act. It 
must be an act to which two or more 
persons are parties. A coparcener who 
is throwing his separate property into 
the family hotchpot does not enter into 
any transaction with his family. [Para. 9] 


In section 2 (xxiv) (d) the word ‘‘ dis- 
position ” is used along with words “‘ con- 
veyance, assignment, settlement, delivery, 
payment or other alienation of property.” 
It is clear from the econtext that the word 
“ disposition ” therein refers to a bilateral 
or a multilateral act. It does not refer 
to a unilateral act. The act of a copar- 
cener throwing his separate property into 
the hotchpot cannot be considered as a 
“ disposition ”. [Para. 11] 


Appeal from the Judgment and Order 
dated the 13th October, 1966, of the 
Andhra Pradesh High Court in Case 
Referred No. 74 of 1963. 


N.A. Palkhivala „Senior Advocate (T.A. 
Ramachandran, Advocate, with him), for 
Appellant. 


B. Sen, Senior Advocate, (G.C. Sharma, 
R.N. Sachthey and B.D. Sharma, Advocates, 
with him), for Respondent. 


M. C. Chagla, Senior Advocate (M 
Shanker Ram and K. Jayaram, Advocates 
with him), for Interyeners Nos, 1 and 2. 
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N. D. Karkkanis, Senior Advocate (T. A. 
Ramachandran, Advocate, with him), for 
Intervener No. 3. 


The Jugdment of the Court was delivered 
y 


Hegde, J—This appeal by certificate arises 
from the judgment ofthe Andhra Pradesh 
High Court rendered in its advisory 
jurisdiction on a case stated by the 
Income-tax Appellate Tribunal, Hydera- 
bad Bench, under section 36 (1) of the 
Gift-tax Act, 1958 (to be hereinafter 
referred to as the Act). The question 
referred for the opinion of the High 
Court was : 

“Whether the declaration by which the assesseo 
has impressed the character of joint Hindu 
family property on the self-acquired properties 
owned by him amounts to a transfer so as to 
attract the provisions of the Gift-tax Act.” 

2. The High Court following its earlier 
decision in Commissioner of Income-tax, 
Hyderabad v. C. Satyanarayanamurthy?, 
answered that question in the affirmative. 


3. The material facts as could be gathered 
from the statement of the case submitted 
to the High Court are as follows : 


“ The assessee is the karta of his joint 
family. The assessment year with which 
we are concerned in this case is 1959-60, 
for which the“‘previous year” is the year 
commencing on 23rd October,1957, and 
ending on 10th November, 1958. The 
assessee owned movable and immovable 
properties which were his self-acquisi- 
tions. By adeeddated 9th December, 
1957, he threw into the common stock 
his house bearing Nos. 6658-59 and 273} 
situate at _Imambavidi, Secunderabad, 
and a cashdeposit of Rs. 1,50,000 in 
the firm of M/s. Goli Eswariah, Paper 
Merchants, Secunderabad. In the books 
of account of the firm, necessary entries 
were made transfering the amount to 
the account of the family. The Gift-tax 
Officer treated that portion of the value 
of the properties so blended in which 
the assessee ceased to have a right on 
partition of the family as having been 
gified by him to the family. He rejec- 
ted the contention of the assessee that 
his act of throwing his self-acquired 
properties into the common stock did 
not amount to a gift under the Act. In 
1. (1965) 56 I.T.R. 353: (1965) 1 I.T.J. 76: 
(1965) 1 An.W.R, @,. 
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appeal, the Appellate Assistant Com- 
missioner took the view that since the 
deed in question was not registered, 
there was nc transfer of the immovable 
properties to the family and as such 
there was no gift of the two houses 
mentioned earlier but with regard to 
the sum of Rs. 1,50,000 he considered 
it as a giftand accordingly held that 
3/4th of it was liable to be taxed under 
the provisions of the Act. Thereafter the 
Matter wastaken up in appeal to the 
tribunal. The tribunal by its order dated 
17th November, 1961, held that the 
act by which the assessee threw his self- 
acquired properties to the family 
hotchpot did not amount to a transfer 
and henceit need not have been effected 
by a registered document. It further 
held that where the coparcener threw 
his self-acquired properties into the 
hotchpot of the joint family there was 
no element of transfer within the mean- 
ing of section 2, clause (xxiv) sub-clause 
(d) of the Act. At the instance of the 
Commissioner, Gift-tax, Andhra Pra- 
desh, the tribunal stated a case for the 
opinion ofthe High Court and submit- 
ted the aforementioned question for its 
opinion. The High Court did not 
examine the question of law arising for 
decision afresh as it was bound by the 
earlier decision of that High Court in 
Commissioner of Income-tax, Hyderabad 
v. G. Satyanarayanamurthy+, wherein 
that Court had held that where a Hindu 
by a declaration has impressed on his 
self-acquired property the character of 
joint family property, the same would 
amount to atransfer cf property within 
the terms of section 2 (xxxiv) (d) and as 
such is a gift as envisaged in secicn 2 
(xii) and secticn 4 (a) of the Act. The 
view taken in th at case was that an act 
Similar to the one we are called upon 
to consider in this case would amount 
to a “ ‘transaction’ entered into by any 
person with intent there by to diminish 
directly or indirectly the value of his 
own property and to increase the value 
of the property of any other person.” 


4. On the question of law that we are 
required to decide in this case, there is a 
sharp cleavage cf judicial opinion. The 
Andhra Pradesh High Court in the case 


1. (1965) 56 I.T.R. 353 : (1965) 1 I.T.J. 76; 
(1965) 1 An.W.R. 69. 
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referred to earlier as well as in G. V. 
Kriskna Rao and others v. First Additional 
Gift-tax Officer, Guntur}, and the Allaha- 
bad High Court in Commissioner of Gift- 
tax v. Jagdish Jaran? have taken the view 
that when a coparctener in a Hindu un- 
divided family governed by Mitakshara 
School throws his self-acquired properties 
into common stock, the same amounts to 
a gift under the Act. On the other hand, 
a Full Bench of the Madras High Court 
in Commissioner of Gift-tax, Madras v. 
P. Rangaswami Naidu®, and VR. S. 
RM. Ramaswami Chettiar v. The Com- 
missioner of Gift-tax, Madras‘, a Full 
Bench ofthe Gujarat High Court in Dr. 
A. R. Shukla v. Commissioner of Gift-tax, 
Gujarat’, a Division Bench of the Kerala 
High Court in P. K. Subramania Iyer v. 
Commissioner of Gift-tax, Kerala*, and a 
Division Bench of the Mysore High 
Court in Smt. Laxmibai Narayana Rao 
Nerlekar v. Commissioner of Gift-tax’, 
have taken a contrary view. 


5. To pronounce on the question of law 
presented for our decision, we must first 
examine what is the true scope of the doc- 
trine of throwing into the “common 
stock” or “common hotchpot”. It must 
be remembered that a Hindu family is not 
a creature of a contract. As observed by 
this Court in Mallesappa Bandeppa Desai 
and others v. Desai Mallappa and others®, 
the doctiine of throwing into common 
stock inevitably postulates that the owner 
of a separate property is a coparcener who 
has an interest in the coparcenary pro- 
perty and desiresto blend his separate 
property with the coparcenary property. 
The existence of a coparcenary is abso- 
lutely necessary before a coparcener ca 

throw into the common stock his self- 
acquired properties. The separate pro- 
derty of a member of a joint Hindu 


a (1968) 70 I.T.R. 812: ALR. 1970 A.P. 
2. (1970) 1 L.T.J. 86: 75 I.T.R. 529: ALR, 
1971 All. 101. 
3, (1970) 11.1.5. 765 : 761.T.R. 529 : ALR. 
1970 Mad. 441. 
4. T.C. No. 10 of 1966. 
toc 2 I.T.J. 316: (1969) 74 LT.R. 167. 


1968) 2 I.T.J. 702 : 67 LT.R. 612 : ALR. 
1968 Ker. 190 


7. (1967 65 LTR. 19. i : 
(Se) 130: (1963) get 95° ase 2 
Ah WR S.C) 184, OT 
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family may be impressed with the charac- 
er of joint family property ifit is volun- 
arily thrown by him into the common 
tock with the: intention of abandoning 
his separate claim ‘therein: ‘The separate 
roperty of a Hindu ceases to be a sepa- 
ate property and acquires .the characte- 
ristic of a joint family or ancestral pro- 
not by any physical mixing with his 
joint family or his ancestral property but 
y his own volition and intention by his 
aiving and surrendering his separate 
rights in itas separate property. The act 
y which the coparcener throws his 
separate property into the common stock 
is a unilateral act. There is no question of 
either the family rejecting or accepting it. 
By his individual volition he renounces 
his individual right in that property and 
treats it as a property of the family. 
No longe: he declares his intention to 
treat his self-acquired property as that 
of the joint family property, the property 
assumes the character of joint family 
property. The doctrine of throwing into 
the common stock is a doctrine peculiar 
to the Mitaksahara School of Hindu Law. 
When a coparcener throws his separate 
property into the common - stock, he 
makes no gift under Chapter VII of the 
Transfer of Property Act. In sucha case 
there is no donor or donee. Further no 
question of acceptance of the property 
thrown into the common stock arises. 












6. Bearing in mind the true natwe of the 
doctrine of throwing into the common 
hotchpot, we shall now pioceed to examine 
the relevant provisions of the Act to 
ascertain whether the act of the assessee 
can be considered as a gift underthe Act. 


7. Section 3 isthe charging section. It pro- 
vides that subject to the other provisions 
contained in the Act, there ” shall be 
charged for every assessment year com- 
mencing on and from the Ist day of 
April, 1958, a tax known as gift-tax in 
respect of the gifts, if any, made by a 
person during the previous year (other 
than gifts made before the 1st day of April, 
1957) at the rate or rates specified in the 
Schedule. Gift is defined in section 2 (xii) 
as follows : 


“« gift’ 


means the transfer by one person to 
another of any existing movable or immovable 
property made voluntarily and without consider- 
ation in money or money’s worth, and includes 
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the transfer of any property deemed~to be a gift 
under section 4.” 


8. In this case we are not dealing with a 
deemed gift. Therefore, we need not 


consider the scope of section 4. Before an 


act can be considered as a gift as defined, 
there must be a transfer of property by 
‘one person to another. “Person” is 
defined as including a Hindu undivided 
family in section 2 (xxii). Section 2 (xxii) 
says that “property” includes auy interest 
in property, movable and immovable. 
Section 22 (iv) defines “transfer of pro- 
porty” thus : 


“ ‘Transfer of property’ means any disposition, 
conveyance, assignment, settlement, delivery, pay- 
ment or other alienation of property and, without 
limiting the generality of the foregoing includes— 


(a) the creation of a trust in property : 


(b) the grant or creation of any lease, mortgage, 
charge, easement, licence, power, partnership 
or interest in property ; 


(c) the exercise of a power of appointment of 
property vested in any person, not the owner of 
the property, to determine its disposition in 
favour of any person other than the donee of the 
power ; and 


(d) any transaction entered into by any person 
with intent thereby to diminish directly or in- 
directly the value of his own property and to 
increase the valueofthe property ofany other 
Person”, 


9. The High Court relied on section 2 
(xxiv) (d)in answering the question referred 
to it in favour ofthe Revenue. It came to 
the conclusion that the act of the assessee 
in throwing his self-acquired properties 
into the common stock amounted to “a 
transaction entered into by him with intent 
thereby to diminish directly or indirecily 
the value of his own property and to 
increase the value of the property of any 
other person”. It is true that the assessee 
by throwing his self-acquired property in 
the common stock gave up his exclusive 
right in that propeity and in its place he 
was content to own that property jointly 
with the other members of his family. 
We do nct think that it is necessary in 
this case to consider whether the act of 
the assessee can be said to have “ dimi- 
nished directly or indirectly the value of 
his own property and increased the value 
of the property” of his joint family 
because in our cpinion that act cannot be 
considered as “tiansaction entered into”. 
Clause (d) of section 2 (xxiv) contem- 


plates a “transaction entered into” by| 
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one person with another. It cannot apply 
to a unilateral act. It must be an act to 
which two or more persons ate parties. 
It is true that for the purpose of the Act, a 
Hindu undivided family can be considered 
as a “ person”. But the assessee did not 
enter into any transaction with his family. 
Therefore we are unable to agrée with 


the High Court that the act of the assessee ° 


fell within the scope of section 2 (xxiv) (d) 
of the Act. 


10. Section 2 (xxiv) (d) is similar to para- 
graph (f) of section 4 of the Australian 
Gift Duty Assessment Act, 1941-42. 
Interpreting that secticn in Grimwade and 
others v. Federal Commissioner of Taxa- 
tion!, the High Court of Australia 
observed that the transaction by a person 
referred to therein must be a transaction 
with some other person and that it cannot 
be a unilateral act. 


11. Mr. B. Sen, learned Counsel for the 
department contended that the said act 
should be considered as a “disposition” 
under the main part of section 2 (xxiv). 
The word “disposition” is not a term of 
law. Further it has ne precise meaning. 
Its meaning has to be gathered from the 
context in which it is used. In the context 
inwhich that term is usedin section 2 
(xxio), it cannot mean “to dispose of”. 
Otherwise evenif a man abandons or 
destroys his property, it would become a 
‘gift’ under the Act. That could not have 
been the intention of the Legislature. 
In section 2 (xxiv), the word “disposi- 
tion” is used along with words “convey- 
ance, assignment, settlement, delivery, 
payment or other alienation of property.” 
Hence it is clear from the context that 
the word “‘disposition” therein refers to a 
bilateral or a multilateral act. It does 
not refer to a unilateral act. In this con- 
nection 1eference may be usefully made 
to the decision of this Court in Commis- 
sioner of Income-tax, Madras v. M. K. 
Stremann*. There the assessee first threw 
his private properties into the common 
stock and afterwards there was a parti- 
tion amongst the members -of the family 
which included his two minor sons and a 
minor daughter, 1epresented by their 
mother. The question arose whether the 





1. 78 CLR. 199. 
2. (1965) 56 LTR. 62: (1965)1 ETJ.5: 
(1965) 1 S.CJ. 106, ihe Sp eis 
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partition in question amounted to'a 
transfer of assets by the assessee to_ the 
three minor children so as to attract the 
provisions of section 16 (3) (a) (iv) of the 
Indian Inocme-tax Act, 1922. In that 
case, the Revenue did not contend in this 
Court that the act ofthe asses:ee thiow- 
ing into common stock his self-acquired 
properties amounted to transfer of assets 


. by the asséssee to his three minor children. 


On the other hand, it contended that the 
partition that took place subsequently 
amounted to a transfer of assets of the 
assessee to his minor children. This 
Court overruled that contention. There- 
in the contention of the Revenue appeared 
to have proceeded on the basis that the 
antecedent act of the assessee, viz., 
throwing his self-acquired properties to 
the common stock may not amount to a 
transfer of his assets to his mincr children 
but the partition that followed amounted - 
to such a transfer. In that very case the 
Revenue appears to bave contended 
before the High Court that the act of the 
assessee in throwing his selfacquired 
properties into common stock amounted 
to a transfer of his assets to his minor 
children. The High Court observed that 
when the separate property of a co- 
parcener ceases to be his separate and 
becomes impressed with the character of 
coparcenary property, there is no transfer 
of that property from the coparcener to 
the coparcenary ; it becomes joint family 
property because the coparcener who 
owned ıt uptill then as his separate pro- 
perty, has by the exercise of his volition, 
impressed it with the character of joint 
family or coparcenary property, to be 
held by him thereafter along with other 
members cf the ‘joint family; itisby his 
unilateral action that the property became 
joint family property; the transaction by 
which a property ceased to te the pro- 
perty of a copaicener and became im- 
pressed with the character c f coparcenary 
property, does not itself amount to 
transfer; no transfer need precede the 
change and no transfer ensues either—see 
M. K. Stremann v. Commissioner of 
Income-tax, Madras}, We are in agree- 
ment with those findings. 


12. For the reasons mentioned above, we 
allow this appeal, set aside the judgment 





1. ..(1961) 41 LT.R. 297 : ALR. 1962 Mad. 26. 
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of the High Court and answer the ques- 
tion referred to the High Court thus :— 


“The declaration by which the asseasee has 
i the character of jomt Hindu family 
property on the self-acquired properties owned 
y him did not amount to a transfer so as to 
attract the provisions of the Act. The Revenue 
ae ie costs of the appellant in this 
appeal.” 


V. S. Ordered accordingly. 


— e ia 


THE SUPREME COURT OF INDIA. 
Civil Appellate Jurisdiction) 


Present.—7F. C. Shah, K. S. Hegde and 
A. N. Grover, FF. ; 


Joint Family of Mukanyas Raja Bhag- 
wandas & Sons and others, etc. Appellants* 


a. 


The State Bank of Hyderabad, etc. 
Respondents. 


(A) Hyderabad Jagirdar Settlement Act 
(1952); section 25 (1)—Expression ‘pend- 
ing’ in section 25 (1)—Meaning of—Appli- 
cablity of  sub-section—Conditions to be 
fulfilled. 


The expression ‘‘ pending ” in section 25 
(1) must relate to proceedings which were 
pending on the notified date (notified 
under section 11 of the Act) and could 
not take in any proceedings which came 
to be instituted after such date. The 
other condition for the applicability of 
section 25 (1) is that the suit or other pro- 
ceedings must be in respect of a debt with 
regard to which a jagirdar or the creditor 
could make an application to the Board ọn 
or before the date which the Government 
had notified for settlement of debts due by 
the jagirdar. A close examination of 
section 22 puts the matter beyond contro- 
versy. If no application had been made 
under section 11 within the period speci- 
fied therein or for recording a settlement. 
made under section 15 every debt due 
by the debtor was to stand extinguished. 
Thus the material date would be the one 
notified by the Government under section 
11 and only those debts which were due 








*C.As. Nog. 1138 to 1140 of 1966. 
10¢% September, 1970, 
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on or before that date from a debtor in 
respect of which any proceedings were 
pending in a Court could be transferred 
to the Board under section 15 (1). 

[Para. 5] 


. (B) Contract Act (IX of 1872), section 43 


—Decres in suit on promissory note against 
two defendants jointly and severally liable for 
the debt—Both defendants are jointly and 
severally liable for payment of decretal 
amount, [Para. 7] 


Appeals by Special Leave/Certificate 
from the Judgments and Decrees, dated 
the 8th and 1st February, 1963 of the 
Andhra Pradesh High Court in Civil 
Revision Petition No. 572 of 1960 and 
C.C.C. Appeals Nos. 63 and 66 of 1959.* 


M. C. Chagla, Senior Advocate, (K. R. 
Chaudhuri, Advocate, with him), for 
Appellants (In C.As. Nos. 1138 and 1139 
of 1966) and Respondents (In G.A. 
No. 1140 of 1966). 


B. V. Subrahmanyam, Senior Advocate, 
(A. V. Rangam, Advocate, with him), 
for Respondent (In C.A. No. 1138 
of 1966), Respondent No. 1 (In C.A. 
No: 1139 of 1966) and Appellant (In 
C.A. No. 1140 of 1966). 


The Judgment of the Court was delivered 
by 


Grover, 7.—These appeals arise out of 
two different litigations although some 
of the parties are the same. Civil Appeal 
No. 1138 of 1966 is directed against the 
judgment of the Andhra Pradesh High 
Court, dated 8th February, 1963, in a 
revision petition. The other two cross 
appeals i.e., 1139 of 1966 and 1140 of 
1966 arise out of the judgment, dated ist 
February, 1963, passed by the same 
High Court in a suit which had been 
filed by the State Bank of Hyderabad on 
the basis of a promissory note, dated 
27th November, 1953, for recovery of 
Rs. 70,000, We shall dispose of Civil 
Appeal No. 1138 of 1966 first. The 
Hyderabad State Bank had filed a suit 
in July, 1956, against the joint family 
business known as Mukund Das Raja 
Bhagwandas & Sons and the four sons 
of Raja Bhagwan Das who had died, 
the sons having been impleaded as 


*(1963) 2 An.W.R. 147: (1 Aad, T. 169: 
ALR. 1964,A.P. 236. ii 
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defendants 2 to 5. There was a sixth 
defendant also Srikishen Sookhdev Malani. 
According to the claim of the Bank 
defendants 2 to 5 were members of a 
joint undivided family, defendant No. 2 
being the Head Karta and Manager. 
On 2nd February, 1951, defendant No. 2 
in his above capacity requested the Bank 
to nt what is called a ‘“‘clean cash 

it’ limit of Rs. 1,00,000 against the 
guarantee of defendant No. 6. Defen- 
dant No. 2 was allowed to withdraw 
a sum of Rs. 99,500 by three cheques from 
8th February, 1951 to 12th February, 
1951. After the confirmation of the cash 
credit limit by the Committee of the 
Board of Directors of the Bank on 22nd 
February, 1951, defendant No. 2 executed 
a pronote in favour of defendant No. 6 
for the sanctioned limit of Rs. 1,00,000. 
This pronote was endorsed in favour of 
the Bank and thereafter the sum of 
Rs. 99,500 which had been withdrawn 
pending the sanction of the Committee 
was debited to the cash credit account 
opened in the name of defendant No. 1 
and credited to the personal account of 
defendant No. 2. It was averred that 
defendant No. 2 Karta, Head and 
Manager was drawing monies from time 
to time in the cash credit account of 
defendant No. 1. The drawing limit 
was reduced subsequently to Rs. 50,000. 
On grd September, 1952 defendant No. 2 
as Karta and Manager of joint family 
business of defendant No.1 executed a 
fresh pronote for the reduced limit of 
Rs. 50,000 in favour of defendant No. 6 
aich was endorsed by him in favour of 
the Bank. Defendant No. 6 also executed 
a fresh letter of guarantee. On 28th 
1953, there was a balance 
of Rs. 36,201-9-8 in the cash credit ac- 
count of defendant No. 1 and as collateral 
security for the same defendant No. 2 
executed a fresh pronote in favour of 
defendant No. 1 the guarantor for 
Rs. 35,000 which was endorsed in favour 
of the Bank. Defendant No. 6 further 
executed a fresh letter of guarantee in 
favour of the Bank. Defendant No. 2 
had confirmed the amount due under 
the cash credit account in his letter, 
dated 7th July, 1954. On account of 
this cash credit account a sum of 
Rs. 40,869-1-10 was due from defendants 
1 to 5 as principal debtors and defendant 
No, 6 as guarantor together with interest, 


Defendant No. 2 filed a written statement 
taking up various pleas contesting the 
the claim of the Bank but no objection 
was raised on the basis of the provisions 
of the Hyderabad Jagirdar Settlement 
Act, 1952, which was published in the 
Official Gazette on 18th March, 1952, 
hereinafter called the ‘Act’. Defen- 
dants 3 to 5 and defendant No. 6 also 
filed der written statements contesting 
the claim but no plea was raised on the 
basis of the provisions of the Act. As 
many as r0 issues were framed by the 


learned Fourth Additional Judge, City 
Civil Court, Hyderabad. 
2. The suit was decreed by the trial 


Court personally against the 2nd and 
the 6th defendant and against joint 
family assets of defendants 2 to 5. In 
view of the fact that the 6th defendant did 
not raise any serious contest to the 
claim it was directed that the plaintiff 
could proceed in the first instance against 
the joint family assets of defendants 2 to 5 
and person of the second defendant and 
if the entire sum was not realized then 
it could levy execution against the sixth 
defendant. Future interest was awarded 
at the rate of 54 per cent, per annum, 
No appeal was filed against the aforesaid 
decree. In December, 1959, the Bank 
filed an execution petition in the Court 
of the Fourth Additional Judge. On 
1oth March, 1960, the learned Judge 
passed an order transferring the execu- 
tion petition to the Jagirdar Debt 
Settlement Board under section 25 (1) 
of the Act. The Bank challenged 

order of transfer before the High Court 
on the revisional side. The learned 
Single Judge, who heard the revision peti- 
tion, referred three questions of law for 
consideration by a larger Bench. The 
questions referred were as follows:— 


“1. Whether on a true construction 
of section 25 (1) of the Act, it has 
application to suits, appeals and appli- 
cations for execution and proceedings 
other than revisional in respect of 
debts not existing on or before the 
notified date under section 11 of the 
Act, pending in any civil or revenue 
Court involving the questions as set 
out in that section? 


2. Whether in execution proceedings 
relating to decrees obtained in suits 
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filed after the notified date, the Court. 


could go behind the decrees passed and 
trace the history of the transactions 
which resulted in the liability under 
the decree ? 


3. Ifthe answer to question (1) is in 
the affirmative, whether section 25 (1) 
of the Act has to be struck down as 
violating Articles 14 and 1g (1) (f) 
of the Constitution ?”’ 


The first question was answered by the. 


Full Bench in the negative. The second 
question was also similarly answered and 
it was held that the executing -Court 
was not competent to reopen the case by 
tracing the history of the transaction which 
resulted in the liability under the decree. 
Question No. 3 was not answered. In 
accordance with the opinion of the Full 
Bench and on a further consideration of 
the facts the learned Single Judge disposed 
of the revision petition holding that section 
25 (1) of the Act was not applicable and 
the order of transfer was liable to be set 
aside. The executing Court was directed 
to proceed and deal with the execution 
application in accordance with law. 


3. It is necessary to notice the historical 
background and the relevant provisions 
of the Act in order to decide the questions 
which fall for determination. By the 
Hyderabad (Abolition of Jagirs) Regula- 
tion passed on 15th August, 1949,the jagirs 
were abolished. The jagirdars were 
declared entitled to a share in the jagir net 
income which was inalienable except 
with the previous sanction of the Govern- 
ment. On 25th January, 1950, another 
Regulation called the Hyderabad Jagir 
(Commutation) Regulation, 1359-F ,was 
enacted. It provided, inter alia, for the 
method of calculating the commutation 
in respect of jagirs. As pointed out by 
the High Court the enactment of the 
Regulation affected the jagirdars in a 
large measure. Their former resources 
were not available to them to pay their 
debts. the creditors were also faced with 
a difficult situation which affected their 
prospects of recovering the loans fully. 
It was in this background that the Act 
was passed. Its provisions were mainly 
borrowed from the Bombay Agricultural 
Debtors Relief Act, 1947. Debt was 
defined by section 2 (e) to mean any liabi- 
lity in cash or kind whether secure or 
unsecured due from a jagirdar whether 
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payable under a decree or order of a civil 
Court or otherwise. Section 3 provided 
exceptions in cases of five categories of 
debts which were not liable to be scaled 
down. One of those was the debt due 
to a scheduled bank. 


4. Chapter II containing sections 4 to 10 
dealt with the constitution and powers 
of the Board for the settlement of debts. 
Section 11 provided that any jagirdar 
or his creditor could make an applica- 
tion to the Board on or before such date 
as the Government might notify for 
settlement of debts due by a jagirdar. 
Under section 12 notwithstanding the 
fact that no application had been filed 
under section II every creditor on being 
required to do so by any of his debtors 
had to file a correct statement before the 
Board of his claims against such a debtor 
and similarly every debtor on being so 
required by any of his creditors had to, 
file a correct statement, According to 
section 15 if any debtor and any or all of 
his creditors arrived at a settlement in 
respect of any debt due by the debtor to 
the creditor the debtor or any of the 
creditors could make an application and 
the Board could proceed to record that 
settlement in accordance with the pro- 
cedure prescribed by the section. Under 
section 22 all debts in respect of which no 
application for adjustment or settlement 
was made in accordance with the pro- 
visions of the Act were to stand extingui- 
shed. Under section 24 on the date fixed 
for a hearing of an application made 
under section 11 the Board was to decide 
as preliminary issues whether a person for 
the settlement of whose debt an applica- 
tion had been made was a debtor and 
whether the total amount of debts due 
from such person on the date of the appli- 
cation exceeded the sum of Rs. 5,000. 
If the Board found that such a person 
was not a debtor or that the amount was 
less than Rs. 5,000 the application was 
to be dismissed. Section 25 provided 
for transfer of pending suits, appeals, 
applications and proceedings to the Board. 
This section may be reproduced in 
extenso:— 


Section 25.—‘‘(1) All suits, appeals, 
applications for execution and pro- 
ceedings other than revisional in respect 
of any debt pending in any civil or 
revenue Court shall, if they involve the 
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estions whether the person from whom settlement of debts due by jagirdars. 
mel debt is due is a debtor and whe- The Full Bench of the High Court quite 
ther the total amount of debts from him rightly observed that section 11 was the 
on the date of the application is less basic provision enabling the creditor or 
than Rs, 5,000 be transferred to the the debtor to move the Board under the 
Board. Act for settlement of debts. The Act 
: also recognised other modes which would 

(2) when an application for adjustment be tantamount to the making of such an 
of debts made to a Board under section application to the Board so as to confer 
11 or a statement submitted to a Board jurisdiction on it to settle debts in accord- 
under section 21 includes a debt in ‘ance with the procedure prescribed by the 
respect of which a suit, appeal, applica-* Act, Section 25 embodied one of these 
tion for execution or proceeding other ~ modes. If a suit or appeal or execution 
than revisional is pending before a civil ‘proceeding etc. was pending in relation 
or revenue Court, the Board shall give to such debt in any Court it had to be 
notice thereof to such other Court. On transferred to the Board. The Board 


receipt of such notice, such other Court 
shall transfer the suit, appeal, applica- 
tion or proceeding, as the case may be, 
to the Board. 


(3) When any suit, appeal, application , 


or p g is transferred to the 
Board under sub-section (1) or sub- 
section (2), the Board ese! proceed as 
if an application under section 11 had 
been made to it. 


(4) If the Board, to which any suit, 


would proceed to deal with it as though 
an application under section 11 had been 
made. The suit or other proceedings 
had to relate to a debt in respect of which 
an application under section 11 could have 
been made to the Board. It was also 
necessary that ihe proceedings should be 
pending in the Court on the date notified. 
This would follow from the provisions of 
section 11. There could be no difficulty 
about proceedings which were taken in a 
Court subsequent to an application under 


appeal, application or proceeding is section 11 within the period specified 
transferred under sub-section (1) or therein or for recording a settlement 
sub-section (2), decides the preliminary transferred on the notice given by the 
issues mentioned in clause (a) of sub- Board. The point which was canvassed 
section (1) of section 24 in the negative before the Full Bench of the High Court 
or mentioned in clause (b) of the was that the expression “‘ pending” occur- 
said sub-section (1) in the negative, it ring in’section 25 was of wider amplitude 
shall retransfer the suit, appeal, applica- and covered all cases of debts whether 
tion or proceeding to the Court from incurred before or subsequent to the 
which it had been transferred to itself notified date. The High Court, after an 
after the disposal and subject to the exhaustive discussion of the various provi- 
result of the appeal where an appeal is sions of the Act, came to the conclusion 
filed, and after the expiry ofthe period that there were clear indications in them 
prescribed for an appeal where no that the debts to be determined and scaled 


appeal is filed. 


(5) When any suit, appeal, applica“ 
tion or proceeding is retransferred to 
the Court under sub-section (4) the 
said Court shall proceed with the same.” 


Section 28 dealt with the mode of taking 
accounts and section 35 provided for 
the scaling down of the debts payable by 
debtors in accordance with their paying 
capacity in the manner indicated therein. 
An award was to be made ‘according to 
section 36 and further scaling down of- 
debts could be done under section 37. 
In terms of section 11 the Government 
notified goth June, 1953 as the last day for 
s—15 


down by the Board were only such debts 
as were existing on the date of the applica- 
tion provided for by section 11, This is 
what was finally observed: ` 


“ Thus the entire scheme of the Act 
makes it abundantly clear that matters 
concerned with the debts prior to the 
date of application alone (which date 
of course cannot extend beyond the 
notified date under section 11) are 
within the cognisance and competence 
of the Board. It follows that only cases 
relating to such debts and no other 
debts are liable to be transferred to 
it under section 25 (1).” 







114 


5. In our judgment the High Court 
came to the correct conclusion that the 
ression ‘‘ pending” in section 25 (1) 
must relate to proceedings which were 
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other condition for the applicability of 
section 25 was that the suit or other-pro- 
ceedings must be in respect of a debt with 
regard to which a jagirdar or the creditor ' 
could make an application to the: Board ` 
on or before the date which the Govern- 


the Government under section 11 
„jand only those debts which were due on or 
before that date from a debtor or in respect 
of which any proceedings were pending 
in-a Court or before the Board could be 
the subject-matter of settlement by the 
Board. It’ may be mentioned that in 
‘Babibai Thakuji v. Fazludin Usmanbat1, a 
similar provision of the Bombay Agricul- 
tural Debtors’ ‘Relief Act on which the 
provisions of the Act were modelled came 
up for consideration and it was said with 
- reference to section 19 (1) of that Act 
that only those suits were liable to be 
transferred which were pending on the 
- date when an application for adjustment 
of debts could have been made under 
section 4 (which corresponded to section 
11 of the Act). In other words, if a suit 
was filed after the time to make an applica- 
tion for adjustment of debts had expired 
such a suit was not liable to be transferred. 
Since both the conditions for the applica- 
bility of section 25 of the Act were not 
satisfied in the -present case the decision 
of the High Court must be upheld and the 
appeal (C.A.-No. 1138 of 1966) dismissed. 
In order to avoid further proceedings 
which will entail needless expense learned 
Counsel for the parties have agreed that 











l a, LL.R. (1954) Bom. 535. 


* of the instalments in time the 
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the judgment-debtors will pay the decretal 
amount in four equal annual instalments. 
The first instalment which will represent 
(part) of the decretal amount shall be depo- 
sited in the executing Court on or betore 
the first January, 1971. The subsequent 
instalments each year shall be similarly 
deposited on or before first January. In 
case of failure on the part of the judgment- 
debtors to make the deposit of any one 
entire 
amount due shall become recoverable- at 
once, As and when the said deposit is 
made the decreeholder will be entitled to 
withdraw the same, An order is directed 
to be made in terms of this. settlement 
between the parties, in 


6. Civil Appeals Nos. 1139.and 1140 of 
1966 arise out of the decree in C.C.C.A. 
Nos. 63 and 66 of 1959 dated ist February, 
1963 in O.S.No. 37 of 1958. So far as the 
appeal against the Bank is concerned 
there is no merit in it because it has, been 
proved and that finding could not be 
successfully assailed before us that the 
debt in question was a post notification 
debt. In other words it came into exis- 
tence after goth June, 1953, which was the 
date notified by the Government as the. 
last date for‘ settlement of debts due by 
jagirdars by-an application made under 
section 11 of the Act. In view of our 
decision in the connected appeal (G.A. 
No. 1138 of 1966), section 25 (1) of the Act 
was not applicable to the suit filed for the 
recovery of such a debt. Civil Appeal 
No. 1139 of 1966, therefore, has no merit 
and is hereby dismissed, 


7. Givil Appeal No, 1140 of 1966 which 
has been preterred by the Bank involves a 
very short point, According to the decree 
of the High Court the plaintiff, namely, 
the Bank was to proceed and execute the 
decree against the second defendant in 
the first instance and was to proceed 
against the first’ defendant only after- 
wards for such balance amount which 
could not be realised from the second 
defendant. It is not disputed that the 
liability of the first and the second defen: 
dant was joint and several and the decree 
of the High Court proceeded on the basis 
of some equitable relief which was sought 
for and granted to the first defendant. 
We are unable to hold and no such princi- 
ple or statutory provision-has been pointed 
out to us that any such equitable relies 
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could be granted in a suit of the nature 
filed by the Bank against the two defen- 
dants. We would, accordingly, allow this 
appeal to the extent of deleting clause (2) 
of the decree and adding in clause (1) the 
following 'words : 


“Both the defendants shall be jointly 
and severally liable for the payment of 
the decretal amount.” 


8. In view of the entire circumstances _ 
the parties in all the appeals are left to 
bear their own costs in this Court. 


V.K. ` — C.A.Nos. 1138 
~. and 1139 of 1966 dismissed. 
C:A,No, 1140 of 1966 allowed in part. 


[END OF voume (1971) 1 M.LJ. (S.0.).] 





